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PREFACE 

TO     THE     SECOND     EDITION. 


THE  First  Edition  of  this  Book,  published  in 
August,  1900,  was  exhausted  in  about  two 
years.  In  preparing  the  Second  Edition  the  general 
plan  of  the  book  has  not  been  altered,  but  I  have 
taken  the  opportunity  of  revising  the  whole  of  the 
original  matter,  besides  doing  my  best  to  record  and 
summarize  all  the  new  cases  on  the  subject.  There 
have  been  since  1900  several  decisions  of  importance 
on  points  of  practice,  but  it  is  with  the  develop- 
ment of  the  law  rather  than  with  the  practice,  and 
specially  with  the  law  relating  to  the  rating  of 
machinery,  that  the  new  matter  in  this  Edition  is 
mainly  concerned.  The  interpretation  put  by  the 
King's  Bench  Division  in  Croclxett  mid  Jonen  v. 
Nortliampton 'Union ^  upon  the  decision  of  the  Court 
of  Appeal  in  Tijne  Boiler  WorJis  Co.  v.  Longhenton, 
has  necessitated  the  re-writing  of  a  great  part  of 
Chapter  XXY.,  and  the  decisions  of  Quarter  Sessions 
recorded  in  that  Chapter  show  how  difficult  it  is  to 
apply  the  law  in  actual  practice.  As  recently  as 
March  31st,  1904,  the  Eecorder  of  Leeds,  in  Kirhij  v. 
Hunslet  Union,  gave  a  decision  adverse  to  the 
owners  of  machinery,  while  on  April  14th,  1904,  the 
Becorder  of  Hull,  in  Easter )i  Morning  Neivs  v.  Hull 
Guardians,  gave  a  decision  the  other  way.  These 
two  cases  were  not  heard   until    nearly    the  whole  of 
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the  Book  was  in  print,  and  I  have  therefore  been 
obliged  to  record  them  separately  in  Appendix  III. 
As  in  the  former  case  an  Appeal  to  the  High  Court 
is  pending,  I  have  not  thought  it  desirable  to  add 
anything  by  way  of  comment  of  my  own. 

I  have  endeavoured  to  limit  the  size  of  the  book 
as  much  as  possible,  but  the  reference  to  nearly 
'200  additional  cases  has  necessitated  some  increase. 
I  have  added  a  large  number  of  cross-references 
from  one  part  of  the  book  to  another,  in  order  to 
render  it  more  convenient  for  use  in  Court  ;  and  it 
is  hoped  that  the  reader  will  appreciate  the  additions, 
which  have  involved  much  extra  labour. 

In  the  First  Edition  I  referred  to  many  unre- 
ported cases,  which  were  cited  only  from  my  own 
MS.  Notes.  By  the  assistance  of  my  friend, 
Mr.  E.  M.  KoNSTAM,  I  have  found  it  possible  to 
publish  reports  of  these  and  other  cases,  under  the 
title  of  "  Eyde  &  Konstam's  Eating  Appeals,  1894 — 
1904,"  which  I  hope  will  be  of  use  in  continuation 
of  the  three  Volumes  of  Reports  of  Eating  Appeals 
already  published  by  myself. 

To  my  learned  friend,  Mr.  John  Ogle,  of  the 
Inner  Temple,  both  the  reader  and  myself  are  much 
indebted  for  valuable  and  careful  work  in  the  revision 
of  the  proof  sheets,  and  the  preparation  of  the  Index 
and  Tables  of  Cases  and  Statutes. 

W.  C.  E. 

1,  Brick  Court,  Temple, 
Aijril,   1904. 
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TO    THE    FIRST    EDITION. 


IN  writin<>-  this  book  an  attempt  has  been  made  to  deal  with  the 
Law  and  the  Practice  of  liatino-,  and  to  do  so  with  as  much 
completeness  as  will  satisfy  the  usual  requirements  of  parochial 
officers,  valuers,  and  lawyers  engaoed  in  the  practical  administra- 
tion of  rating  law. 

The  main  body  of  the  book  is  divided  into  two  sections :  the 
tirst  dealing  with  the  law  ;  the  second  with  the  practice  and 
procedure.  The  first  section  is  sub-divided  into  three  Parts.  I 
have  dealt  first  with  the  general  questions  :  (1)  AVho  is  the  person 
(if  any)  liable  to  be  rated,  and  ( 2)  What  is  the  measure  of  his 
liability.  I  have  then  dealt  specifically  with  various  classes  of 
property  (such  as  railways,  gasworks,  docks,  tolls  and  tithes), 
discussing  the  application  of  the  general  principles  of  rating  to 
such  property.  This  method  of  treatment  undoubtedly  involves 
some  repetition  ;  but  to  anybody,  be  he  lawyer  or  layman,  who 
has  to  make^ — to  challenge — or  to  adjudicate  upon — a  valuation  of 
a  line  of  railway  or  a  dock,  it  will  (I  hope)  be  useful  to  have  in 
one  chapter  a  summary  of  the  case  law  dealing  with  the  particular 
kind  of  property  under  consideration. 

The  history  of  the  law  of  rating  has  influenced  me  very  much  in 
deciding  how  far  I  am  at  liberty  to  state  my  own  opinion.  More 
than  once  in  the  history  of  the  law  there  have  been  (in  connection 
with  the  same  point)  two  groups  of  decisions,  each  group  being 
hopelessly  inconsistent  with  the  other,  though  the  members  of  each 
group  were  (more  or  less)  in  agreement.  The  conflict  has  con- 
tinued until  some  authoritative  decision  has  shown  that  one  group 
is  founded  on  a  fallacy,  and  a  new  epoch  is  thereljy  started.     For 
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the  present  it  may  .suffice  to  cite  as  examples,  tlie  authoritative 
decisions  of  the  House  of  Lords  in  the  ^ferse;/  Docks  Case  and  the 
London  Seicers  Cases.  In  my  ()[)ini(m,  there  are  still  on  manv 
points — and  notably  in  the  ease  of  railways — orou[)S  of  eases 
inconsistent  with  other  oronps,  awaitin<j;  some  authoritative 
decision  to  decide  the  contlict.  ^Vllere  such  a  conflict  exists.  1 
have  thought  it  my  duty  to  }»oint  it  out,  and  not  to  conceal  it  hy 
professing  to  find  distinctions  which  are  no  distinctions  ;  and  I 
have  stated  which  orou[)  of  cases  is  (in  my  opinion )  most  in  accord 
with  licneral  })rincij)les. 

In  dcalin*;"  with  the  '"  [)aroehial  prinei[)l(''"  as  ap[ilied  to  railwavs. 
I  have  found  it  a  lio^xdess  problem  to  reconcile  the  authorities,  and 
the  discussion  of  the  soundness  of  that  principle  I  have  placed  in 
an  Appendix,  as  it  seemed  inconvenient  to  retain  it  in  the  chaiiter 
on  railways. 

Ln  the  second  Ap[)endix  will  be  found  the  [jrincii^al  >^tatutes 
relatino-  to  the  Law  and  Practice  of  Ratino-,  with  extracts  from  the 
Agricultural  Kates  Order,  L^lXl,  followed  by  the  Orders  of  the 
County  of  London  (^ujirter  Sessions.  In  printing  the  >Statutes  I 
have  (speaking  generally)  followed  the  text  of  ihv  '"Statutes 
Revised,"  l)ut  I  have  departed  from  that  text  in  several  instances, 
of  which  one  may  be  given  Ijy  way  of  examjde.  Section  70  of  the 
Valuation  (Metropolis)  Act,  18()9,  is  repealed  by  s.  2  of  the 
Valuation  (Metropolis)  Amendment  Act,  ISb-i .  In  the  "  Statutes 
Revised '"  not  only  is  the  repealed  section  omitted,  l)ut  also  the 
re])ealing  words  in  the  later  Act.  It  ap[)ears  to  me  that,  in  this 
volume  at  all  events,  to  omit  the  repealing  words  of  the  later  Act 
would  embarrass  the  reader,  who  would  find  in  that  Act  no  warrant 
for  the  ouiission  of  s.  70  of  the  Act  of  l(!<(jy.  I  have  therefore 
retained  the  repealing  words  in  s.  2  of  the  Act  of  iJSJSi. 

It  is  hoped  that  this  book  may  prove  useful  at  meetings  of 
assessment  committees,  and  at  cpuirter  sessions,  where  it  is  difficult, 
if  not  impossible,  to  have  access  to  a  law  library,  and  it  is  intencK'd 
for  the  use  of  many  persons  whose  law  library — even  if  accessil)le — 
is  not  well  furnished.  For  these  reasons  I  have  thought  it 
desiral)le  to  give  longer  citations  from  judgments  than  would 
perhajis  be  found  in  a  text  book  intentled  solely  for  the  use  of 
lawyers  practising  in  the  High  ( 'uurt.      M}-  aim   has  been  to  state 
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what  the  law  is,  rather  than  to  say  where  it  may  be  found  ;  and  I 
have  endeavoured  to  make  practical  usefuhiess  the  test  to  deter- 
mine how  much,  or  little,  should  be  said  on  each  subject. 

With  the  name  of  every  case  will  be  found  the  date  of  the 
decision,  a  fact  of  which  the  importance  can  hardly  be  over-stated. 
In  the  Table  of  (*ases  cited  will  1)0  found  the  references  to  all  the 
contemporary  rej)orts. 

^x.  0.  E. 

1,  BracK  CoruT, 
Tkmpm:, 

30tJ>   JaJii,   11)00. 
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Preliminary. — The  foundation  of  the  modern  law  of  rating  is 
to  be  found  in  the  statute,  43  Eliz.  c.  2,  commonly  referred  to, 
without  further  description,  as  "  the  Statute  of  Elizabeth  "  («). 
The  Act  imposed  the  liability  to  be  rated,  without  very  precisely 
defining  the  measure  of  value,  created  the  "  overseers  of  the  poor," 
by  whom  the  rate  was  to  be  made,  and  gave  a  right  of  appeal  to 
the  quarter  sessions  against  the  rate.  So  far  as  relates  to  the 
liability  to  be  rated,  the  Statute  of  Elizabeth  stands  substantially 
unrepealed  by  any  later  Act  of  general  application  (6),  with  the 

(a)  The  statute  is  set  out  in  Appendix  II.  The  Short  Titles  Act,  1896  (59  &  60 
Vict.  c.  14),  gives  to  the  statute  the  short  title  of  "The  Poor  Kelief  Act,  1601." 

(6)  Several  special  exemptions  have  been  created,  which  are  considered,  infra, 
pp.  88—126. 
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one  important  exception  of  the  Poor  Rate  Exemption  Act,  1840  (c), 
which  abolislied  the  liability  of  the  inhabitant,  as  distingnished 
from  the  occupier.  The  measure  of  value  is  now  more  accurately 
ascertained  by  the  definition  of  the  "net  annual  value"  (or  rate- 
able value),  in  s.  1  of  the  Parochial  Assessments  Act,  1830  (d). 
The  poor  rate  is  still  made  by  the  overseers  under  the  Statute  of 
Elizabeth  (except  in  parishes  where  it  is  made  under  peculiar 
provisions  of  a  local  Act),  but  the  jurisdiction  of  the  overseers  to 
determine  the  amount,  at  which  each  person  is  to  be  rated,  is  now 
seriously  circumscribed  by  the  elaborate  provisions  of  the  Union 
Assessment  Acts(e),  for  the  making  of  valuation  lists,  on  which 
the  rate  must  be  based,  and  which  are  subject  to  revision  and 
alteration  by  the  assessment  committee  of  the  union  containing 
the  parish  (/).  The  right  of  appeal  to  quarter  sessions  against 
the  rate  given  by  the  Statute  of  Elizabeth  still  exists,  but  further 
directions  have  been  given  by  later  Acts,  as  to  time  for  appealing  (g), 
the  giving  of  notices  (Ji),  and  the  making  of  an  objection  to  the 
valuation  list  before  the  assessment  committee  (i). 

Liability  under  the  Statute  of  Elizabeth. — The  first  section 
of  the  statute,  43  Eliz.  c.  2,  directs  the  overseers  to  take  order  for 
setting  the  poor  to  work,  and  also 

"  to  raise  weekly  or  otherwise  by  taxation  of  every  inhabitant,  j>arson,  vicar, 
and  other,  and  of  every  occupier  of  lands,  houses,  tithes  impropriate,  propria- 
tions  of  tithes,  coal  mines  or  saleable  underwoods  in  the  said  parish,  in  sucli 
competent  sum  and  sums  of  money  as  they  shall  think  fit,  a  convenient  stock 
of  flax,  hemp,  wool,  thread,  iron  and  other  necessary  ware,  and  stuff  to  set 
the  poor  on  work;  and  also  competent  sums  of  money  for  and  towards  the 
necessary  relief  of  the  lame,  impotent,  old,  blind,  and  such  other  among 
them  being  poor  and  not  able  to  work,  and  also  for  the  putting  out  of  such 
children  to  be  apprentices,  to  be  gathered  out  of  the  same  ^«/r«s/i,  according  to 
the  ability  of  the  sam^  parisli." 

Inhabitants  formerly  rateable  for  personal  property. — The 

persons  made  chargeable  under  this  section  are  "  every  inhabitant, 
l^arson,  vicar,  and  other,  and  every  occupier  of  lands,"  etc.  The 
word  "inhabitant"  includes  only  residents  within  the  parish, 
and  a  person   holding  j^roperty   within  the   parish,  but  residing 

(c)  3  <fc  4  Vict.  c.  89,  set  out  in  Appendix  II. 

(d)  6  &  7  "Will.  4,  c.  96.  In  the  metropolis,  the  definition  of  "  rateable  value" 
contained  iu  s.  4  of  the  Valuation  (Metroi)olis)  Aut,  1869  (32  k  33  Vici,.  c.  67),  is 
sub.stituteJ.     Both  the  Acts  referred  to  are  coiitaiued  in  Appendix  II. 

(<)  These  Acts  are  set  out  in  Appen^li-x  11.  In  the  metropolis,  these  Acts  must  be 
read  with  the  Valuation  (Metropolis)  Act,  1869.  There  are  a  few  jiarishes  to  which 
the  Union  Assessment  Acts  do  not  ajiply  :  vide  infra,  p.  510,  note(/). 

{/)  These  Acts  are  considered  infra,  pp.  515 — 537. 

\g)  See  17  Geo.  2,  c.  38,  s.  4. 

(k)  See  17  Geo.  2,  c.  38,  s.  4  ;  12  &  13  Vict.  c.  45,  s.  1,  see  i>p.  577—579,  infra. 

(/)  Under  s.  1  of  the  Union  Assessment  Committee  Amendment  Act,  1864,  set 
out  in  Appendix  II.  ;  see  also  p.  553. 
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elsewhere,  is  not  chargeable  as  an  "inhabitant"  (k).  The  liability 
of  an  inhabitant  (as  such)  to  be  rated  is  now  abolished  by  the  Poor 
Rate  Exemption  Act,  1840  (l)  ;  but  it  will  be  seen  that  the 
existence  of  the  inhabitant's  liability  down  to  the  passing  of  that 
Act  is  not  merely  of  interest  as  a  matter  of  history,  but  is  of 
practical  importance  to  the  lawyer  in  dealing  with  cases  decided 
before  the  Act. 

The  liability  of  the  inhabitant  under  the  Statute  of  Elizabeth 
does  not  depend  on  the  occupation  of  lands  or  houses,  nor  is  the 
quantum  of  liability  measured  by  the  value  of  the  occupation  :  but 
shortly  after  the  passing  of  the  statute,  it  was  decided  in  Sir 
Anthony  Earby's  Case  (m),  "  that  assessments  ought  to  be  made 
according  to  the  visible  estate  of  the  inhabitants  there,  both  real 
and  personal,  and  that  no  inhabitant  there  is  to  be  taxed  by  them 
[i.e.,  the  overseers],  to  contribute  to  the  relief  of  the  poor,  in 
regard  of  any  estate  he  hath  elsewhere,  in  any  other  town  or  place, 
but  only  in  regard  of  the  visible  estate  he  hath  in  the  town  where 
he  doth  dwell,  and  not  for  any  other  land  which  he  hath  in  any 
other  place  or  town." 

Although  the  liability  of  the  inhabitant  to  be  rated  in  respect 
of  personal  property  under  the  Statute  of  Elizabeth  was  so  early 
established,  the  difficulty  of  ascertaining  the  value  of  personal 
property  made  it  a  common  and  almost  universal  practice  for  the 
overseers  (apparently  by  agreement  with  the  whole  body  of 
ratepayers)  not  to  rate  personal  property  at  all,  or  at  most,  to  rate 
only  such  personal  property  as  consisted  of  stock-in-trade  (n).  In 
some  of  the  cases  cited  in  the  note  some  of  the  judges  even 
suggested  that  personal  property  was  not  rateable  at  all,  but  it  was 
ultimately  established  that  some  personal  property  at  least  was 
rateable. 

In  R.  V.  Andover  (o),  Lord  Mansfield  said  : 

' '  It  would  make  tlie  poor  laws  very  oppressive  if  a  man  is  to  be  taxed  to 
the  extent  of  h.is  whole  personal  estate  and  income.  In  that  case,  every  man 
who  has_^money  in  the  funds  would  be  liable;  lawyers  for  their  fees(^j); 

(^•)  R.  V.  Nicholson  (1810),  12  East,  330  ;  R.  v.  North  Carry  (1825),  4  B.  &  C. 
953. 

(Z)  3  &  4  Vict.  c.  89,  set  out  in  Appendix  II. 

(vi)  (1633),  2  Bulst.  354  ;  see  the  remarks  ou  this  case  in  the  argument  ia  R.  v. 
Andover  (1777),  2  Cowp.  550,  at  p.  560,  where  the  history  of  the  law  relating  to  the 
rating  of  inhabitants  is  reviewed. 

{n)  See,  for  e.xample,  R.  v.  Barking  {170Q),  2  L<1.  Rayra.  1280;  R.  v.  Canterburij 
(1769),  4  Burr.  2290  ;  R.  v.  Whitnaj  (1770),  5  Burr.  2634  ;  R.  v.  Ringivood  (1775), 
1  Cowp.  326  ;  R.  v.  Andover  (1777),  2  Cowp.  550  ;  R.  v.  Mill  (1777),  2  Cowp.  613  ; 
R.  V.  Durdcy  (1794),  6  T.  R.  53  ;  R.  v.  Mast  (1795),  6  T.  R.  154  ;  R.  v.  Darlington 
(1795),  6  T.  R.  468  :  R.  v.  Startifant  (1796),  7  T.  R.  60  ;  R.  v.  Hogg  (1787),  1  T.  R. 
721  ;  R.  V.  Ainhleside  {1812},  16  East,  380. 

(o)  (1777),  2  Cowp.  550,  at  p.  565. 

(p)  In  R.  V.  Startifant  (1796),  7  T.  R.  60,  an  attorney  was  rated  for  his 
]>rofessioual  fees,  and  it  was  stated  to  have  been  the  practice  for  more  than  sixty 
years  to  rate  such  fees  :  hut  the  court  (plashed  the  rate. 
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soldiers  for  their  pay  (7).  15ut  where  men  are  occupiers  of  houses  and  have 
stock-in-trade,  wliethor  such  stock-in-trade  may  be  taken  into  consideration 
is  a  very  different  (juestion.  Some  personal  estate  maybe  rateable;  but  it 
must  be  local  visible  property  within  tlie  parish." 

In  R.  V.  White  (r),  it  was  regarded  as  settled  law  that  personal 
property  was  rateable,  and  it  was  held  that  inliabitants  of  Poole 
were  rateable  for  their  ships  trading  from  that  port ;  that  stock-in- 
trade  was  rateable,  but  that  furniture,  cash  in  hand  (producing  no 
interest),  and  money  producing  interest,  but  lent  on  the  security 
of  lands  in  other  parishes,  were  not  rateable. 

Inhabitants,  as  such,  not  now  rateable. — Although  the  rate- 
ability  of  inhabitants  (as  such)  for  personal  property  was 
ultimately  established  in  the  law  courts,  the  decision  appears  to 
have  been  so  generally  ignored  in  actual  practice  by  the  rating 
authorities,  that  when  the  Parochial  Assessments  Act,  .1836  (s), 
was  passed,  the  language  used  in  the  Act,  and  the  form  of  rate 
prescribed  by  the  Schedule,  were  applicable  only  to  the  rating  of 
corporeal  hereditaments.  It  was  contended  in  R.  v.  Luinsdaine  {t), 
that  this  amounted  to  an  implied  repeal  of  the  Statute  of  Elizabeth, 
.so  far  as  it  related  to  personal  property  :  but  the  court  held  that 
personal  property,  if  visible  and  profitable,  was  still  rateable, 
notwithstanding  the  Parochial  Assessments  Act,  1836.  This 
decision  led  to  the  passing  of  the  Poor  Rate  Exemption  Act^ 
1840  (it),  which  enacts  that  it  shall  not  be  lawful  for  the  overseers 
of  any  parish,  township,  or  village  to  tax  any  inhabitant  thereof,^ 
as  such  inhabitant,  in  respect  of  his  abilit}^  derived  from  the 
profits  of  stock-in-trade  or  any  other  property  :  with  a  proviso 
that  nothing  in  the  Act  should  affect  the  liability  of  any  parson  or 
vicar,  or  of  any  occupier  of  lands,  etc.  The  Act  thus  brought  the 
law  into  ag-reement  with  the  long-established  and  almost  universal 
practice. 

The  fact  that  inhabitants  (as  distinguished  from  occupiers)  Avere 
down  to  1840  rateable  in  re.spect  of  personal  property  must  not  be 
forgotten  when  dealing  with  the  earlier  decisions  as  to  the  rate- 
ability  of  tolls  {.!'),  titlics  (i/),  and  machinery  or  fixtures  (z). 

"  Parson,   yicar,   and   other ;    tithes   impropriate." — It    has 

been  suggested  that  tlie  special  mention  of  the  parson  and  vicar 

(q)  111  H.  V.  White  (1792),  4  T.  E.  771,  it  is  said  to  have  been  the  practice  in 
Poole,  to  rate  oCBcers  in  the  army,  navy,  custoius,  or  excise  (being  inhabitants),  for 
their  salaries  :  but  the  court  held  that  salaries  could  not  be  rated. 

(r)  (1792),  4  T.  R.  771. 

(s)  6  &  7  Will.  4,  c.  96  :  see  Appendix  II.  (/)  (1S39),  10  A.  &  E.  157. 

(2<)  3  &  4  Vict.  c.  89  :  see  Appendix  II.  The  Act  was  originally  in  force  only 
until  December  31st,  1841,  l)ut  has  been  continued  annually  by  Expiring  Laws 
Continuance  Acts,  the  last  of  which  is  3  Edw.  7,  c.  40. 

(x)  See  Chapter  XVI. 

(y)  See  Chapter  XXIII.  (^.)  See  Cha[itcrXXV. 
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immediately  after  the  "  inhabitant "  in  the  Statute  of  Elizabeth 
was  intended  to  make  it  clear  that  the  clergy  were  liable, 
"notwithstanding  Magna  Charta,  quod  ecclesia  sit  libera''  {a). 
If  this  be  the  true  view,  then  the  words  "  inhabitant,  parson, 
vicar,  and  other "  in  the  Statute  of  Elizabeth  may  be  taken  as 
equivalent  to  "inhabitant,  whether  clergyman  or  layman."  It  is 
curious  that  tlie  statute  makes  no  special  mention  of  tithes  in  the 
hands  of  the  clergy  as  rateable  property  :  for  "  tithes  impropriate, 
propriations  of  tithes,"  which  are  specially  mentioned  in  the  statute, 
mean  respectively  tithes  in  the  hands  of  lay  impropriators,  or  tithes 
appropriated  by  spiritual  corporations  (such  as  bishops,  monas- 
teries, etc.)  to  their  own  use.  It  is  easy  to  understand  the  reason 
for  the  special  mention  of  such  tithes,  as  the  owners  would  be,  in 
many  cases,  neither  "  inhabitants  "  nor  "  occupiers  "  (in  the  legal 
sense)  of  lands  or  houses  in  the  parish,  and  v/ould  therefore  escape 
from  being  rated,  if  not  specially  mentioned.  There  is,  how'ever, 
no  doubt  that  the  clergy  have  always  been  rated  for  their  tithes  :. 
at  what  amount  they  were  rated  in  early  times  is  another  question, 
and  there  can  be  little  doubt  that  before  the  passing  of  the 
Parochial  Assessments  Act,  1836,  deductions  were  allowed  for  a 
curate's  salarj^,  and  other  outgoings,  which  are  not  allowed  now  (6), 
The  history  of  the  rating  of  tithes,  and  payments  in  lieu  of  tithes 
is  reserved  for  further  consideration  hereafter  (c). 

The  owner  of  tithe  rentcharge  attached  to  a  benefice  is  exempt 
from  one  half  of  the  poor  rate,  and  certain  other  local  rates,  under 
the  Tithe  Rentcharge  (Rates)  Act,  1899  ((/)• 

Occupier  of  lands  and  houses. — The  person  to  be  rated  under 
the  Statute  of  Elizabeth  is  the  occupier,  and  not  the  owner,  of 
land.  The  liability  has  been  transferred  to  the  owner  in  some 
cases  by  later  Acts,  which  will  be  considered  hereafter  (e).  In 
Sir  Anthony  Earhys  Case  (/),  Sir  Anthony  complained  "that  he 
having  divers  tenants  which  paid  rent  unto  him,  they  did  charge 
his  tenants  by  their  assessments,  and  did  charge  himself  also." 
The  judges  held,  "  that  by  the  words  and  meaning  of  the  statute 
43  Eliz.  c.  2,  they  are  to  assess  the  occupiers  of  the  land,  and  not 
the  lessor  who  received  the  i-ents ;  the  occupier  being  by  law  only 
to  pay  the  assessment,  unless  it  be  specially  provided  for  as  to 

(«)  See  It.  V.  (1672),  .3  Keb.  2:<5. 

{/>)  See  especially  A',  v.  JoddreU  (1830),  1  B.  &  A  J.  403,  infra,  p.  429  ;  R.  v. 
Goodchild  {The  Hackney  Tithe  Case)  (185S),  E.  B.  &  E.  1  ;  27  L.  J.  M.  C.  233, 
infra,  p.  440.  See  also  the  secoiul  report  of  the  Ro3'al  Coiiunisbiou  ou  Local 
Taxation  (1899),  with  regard  to  the  rating  of  tithe  rentcharge. 

(c)   Vide  infra.  Chapter  XXIII. 

{d)  62  &  63  Vict.  c.  17,  Appendix  II.,  infra  :  see  also  pp.  116,  117. 

('■)  As  to  hereditaments  of  small  rateable  value,  or  let  for  short  terras,  see  the 
Puor  Rale  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  infra,  p.  60 
As  to  allotments,  vide  infra,  p.  6iJ ;  and  as  to  advertising  stations,  p.  67. 

(/)  (1633),  2  Bulst.  354. 
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this  payment  Letwocn  liim  and  his  lessor,  and  so  by  this  to  be 
discharged  of  this  payment  of  sucli  assessments."  And  in  Roi'ii^v. 
Gells{r/),  it  was  said,  "  the  landlord  is  never  assessed  for  his  rent, 
because  that  would  lie  a  double  assessment,  as  his  lessee  has 
paid  before." 

By  far  the  largest  number  of  persons  rated  are  rated  as 
"occupiers  of  land  or  houses."  I'he  word  "land,"  as  used  iu  the 
statute,  must  be  understood  iu  the  widest  possible  sense :  it 
includes  not  only  the  surface  of  the  earth,  but  ever^'thing  under 
it  (Ji),  or  over  it ;  so  that  a  telegraph  company  may  be  rated  for 
their  posts,  and  even  for  the  wires  attached  thereto  (0,  a  tramway 
company  may  be  rated  for  a  tramway  laid  in  a  jDublic  highway  {k), 
the  owner  of  a  hulk  may  be  rated  for  permanent  moorings  which 
he  has  placed  in  the  bed  of  a  navigable  river  (l),  and  gas  or 
water  companies  may  be  rated  for  pipes  running  through  the 
bowels  of  the  earth  (m). 

Apart  from  the  question,  what  is  "  land  "  within  the  Statute  of 
Elizabeth,  other  questions  may  arise,  viz.,  who  is  the  occupier, 
or  is  there  any  occupier,  to  be  rated  ?  The  former  question  arises 
where  there  is  a  landlord  and  tenant,  or  licensor  and  licensee,  both 
of  whom  use,  or  control  the  use  of,  the  land.  The  latter  question 
arises  when  one  person  has  a  more  or  less  restricted  use  of  "  land," 
which  may  be  said  to  be  in  the  nature  of  an  easement  over  the 
"land,"  while  the  land  is  either  not  used  in  any  other  Avay  or 
is  open  to  all  the  world.  These  questions  will  be  considei'ed 
hereafter  in  detail  (??). 

A  few  words  may  be  said  here  as  to  the  nature  of  the  poor  rate 
imposed  on  the  occupier.  "  The  poor  rate  is  not  a  tax  on  the 
land,  but  a  personal  charge  in  respect  of  the  land"  (o).  So  that 
to  the  validity  of  the  rate  it  is  essential,  not  only  that  the  land 
should  be  within  the  parish  for  which  the  rate  is  made,  but  that 
there  should  be  an  occupier  of  that  land  who  can  be  made  liable. 
Consequently  if  the  owner  is  entitled  to  exemption,  but  the 
occupier  is  not,  the  liability  attaches  {-'jj)  ;  on  the  other  hand, 
if  the  owner  is  not,  but  the  occupier  is  exempt,  then  no  liability 
attaches  ((/).     Again,  if  the  rate  is  not  paid,  it  is  recoverable  by 

((/)  (1776),  2  Cowp.  451,  at  p.  4.53. 

(h)  See,  liowever,  p.  7,  as  to  mines,  other  tliau  coal  mines. 

(i)  See  Electric  Telegraph  Co.  v.  tialford  (1855),  11  Ex.  181. 

{k)  Pimlicu  2'ramway  Cv.  v.  Greemcich  Union  (1873),  L.  K.  9  Q.  B.  9. 

(l)  Cory  V.  Bristow  (1877),  2  App.  Cas.  262. 

[m)  It.  V.  Mayor,  etc.,  of  Bath  (1811),  14  East,  609  ;  M.  v.  lUiclaluk  Watencork-t 
Co.  (1813),  1  Jl.  &  S.  634  ;  B.  v.  Biriniiujhoin  Uas  Co.  (1823),  1  15.  k  C.  .".06  ;  B.  v. 
West  Jlidi/lcscx  Walcnrurks  Co.  (1859),  1  E.  &  E.  716  ;  28  L.  J.  I\l.  C.  135. 

(?i)   See  Chapter  II. 

(o)  Bowls  V.  Cells  (1776),  2  Cowj).  451,  at  p.  452. 

(p)  B.  V.  Ponsonby  (1842),  3  Q.  B.  14. 

{q)  Sniitk  V.  Guardians  of  Birndnghahi  (1857),  7  \L  k  li.  483  ;  1^.  C.  svM  noni. 
B.  V.  Sviith,  26  L.  J.  JI.  C.  105,  infra,  p.  91.  Cf.  also  B.  v.  .•S'inith  (1860), 
30  L.  J.  Jl.  C.  74  ;  S.  C.  snh  novi.  Hviith  v.  iil.  Michael,  Ccnnbritlrjc,  3  E.  &  E. 
383,  infra,  p.  92. 
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distress  and  sale  of  the  goods  of  the  offender,  and  of  no  other 
person  (r),  and  is  not  charged  on  the  land.  The  overseers'  power 
of  distraining  is  not  like  that  of  a  landlord  (s),  so  that  they  cannot 
distrain  on  the  goods  of  a  lodger,  or  a  stranger,  though  found  on 
the  premises.  On  the  other  hand,  the  overseers  can  distrain  on 
the  offender's  goods  wherever  found,  even  though  in  another 
county  (t).  Neither  the  existence  of  an  equitable  charge  (u) 
nor  a  bill  of  sale  (x)  protects  the  offender's  goods.  But  unpaid 
arrears  cannot  be  recovered  from  a  succeeding  occupier,  and  an 
occupier  going  out,  or  coming  in,  during  the  period  for  which 
a  rate  is  made,  is  liable  only  for  so  much  of  the  rate  as  is 
proportionate  to  the  length  of  his  occupation  (y). 

In  strictness  it  is  incorrect  to  say  that  land  is  rateable.  The 
occupier,  and  nut  the  thing  occupied,  is  rateable.  But  as  the 
occupier  of  land  is  rateable  in  respect  of  that  land,  it  is  sometimes 
convenient,  for  the  sake  of  brevity,  to  say  that  the  land  is  rateable. 
But  there  is  always  a  danger  in  substituting  for  the  words  of  the 
statute  another  phrase  which  is  not  an  exact  equivalent.  If 
the  substituted  phrase  be  made  the  foundation  of  an  argument, 
a  fallacy  may  be  involved  (z). 

Coal  mines;  saleable  underwoods. — The  express  mention  of 
these  two  classes  of  property  in  the  Statute  of  Elizabeth  led  to 
decisions  that  tlie  principle  "  expressio  unius  est  exclusio  alterius" 
applied,  and  therefore  that  mines,  other  than  coal  mines,  and 
woods,  other  than  saleable  underwoods,  were  not  rateable  (a). 
These  decisions,  whether  right  or  wrong,  are  now  met  by  the 
Rating  Act,  1874  (h),  which  by  s.  3  enacts  that  the  statute, 
43  Eliz.  c.  2,  shall  extend  to  the  following  hereditaments  in  like 
manner  as  if  they  were  mentioned  therein,  that  is  to  say — 

(1.)  To  land  used  for  a  plantation  or  a  wood,  or  for  the  growth 

of  saleable  underwood,  and  not  subject  to  any  right  of 

common  ; 
(2.)  To  rights  of  fowling,  of  shooting,  of  taking  or  killing  game 

or    rabbits,    and    of    fishing,    Avhen    severed    from    the 

occupation  of  the  land;  and 

(r)  See  i?>  Eliz.  c.  2,  s.  2,  set  out  in  Appendix  II. 

(s)  In  re  ilarriaqe,  Neave  d:  Co.  (1896),  2  Ch.  663. 

\t)  See  the  Poor  Relief  Act,  1814  (54  Geo.  3,  c.  170),  s.  12,  in  Appendix  II. 

{u)  III  re  Murrimie,  Neavc  li;  Co.  (1896),  2  Ch.  663. 

{x)  Bills  of  Sale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vict.  c.  43),  s.  14. 

{y)  See  the  Poor  Itate  Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c.  41), 
s.  16,  as  amended  by  45  k  46  Vict.  c.  20,  s.  3,  in  Appendix  II.    See  also  pp.  54 — 56. 

(~)  Instances  will  be  met  with  in  dealing  Mitli  the  rating  of  tolls  (Chapter  XVI.), 
and,  perhaps,  also  in  the  application  of  tlie  "parochial  princijde"  to  tlie  rating  of 
canals  and  railways. 

(rt)  See,  as  to  mines,  Morrjan  v.  Crcnrshay  (1871),  L.  1!.  5  H.  L.  304  ;  and,  as  to 
saleable  underwoods,  U.  v.  Minchinhampton  (1762),  3  Burr.  1309  ;  Eijlon  v.  Mold 
(1880),  6  Q.  B.  D.  13. 

{h)  37  &  38  Vict.  c.  54,  set  out  in  Appendix  II. 
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(3.)  To  miaes  of  every  kind  not  mentioned  in  the  statute, 
43  Eliz.  c.  2. 

And  by  s.  14  of  tlie  Rating  Act,  1874,  so  mucli  of  the  Statute 
of  Elizabetli  as  relates  to  the  taxation  of  an  occupier  of  saleable 
underwoods  is  repealed. 

Rights  of  sporting. — When  severed  from  tlie  occupation  of 
land,  rights  of  sporting  were  in  effect  at  one  time  not  rateable  ;  for 
where  one  person  had  the  sporting  rights  of  fishiug,  shooting,  etc., 
over  land  which  Avas  in  the  occupation  of  another  person,  the 
owner  of  the  sporting  rights  could  not  be  rated  for  them,  because 
they  were  incorporeal  rights  in  gross,  and  as  such  not  within  the 
Statute  of  Elizabeth  ;  and  the  occupier  of  the  land  was  held  not 
to  be  rateable  for  the  sporting  rights,  because  they  did  not  form 
part  of  the  value  of  his  occupation  (c).  This  difficult}'  is  now 
disposed  of  by  s.  3  of  the  Rating  Act,  1874,  the  effect  of  which 
is  stated  in  the  preceding  paragraph  (d). 

Advertising  stations. — The  Advertising  Stations  (Rating)  Act, 
1889  (e),  was  passed,  not  so  much  to  make  property  rateable  W'hich 
u^as  not  rateable  before,  as  to  meet  difficulties  which  had  arisen 
in  finding  out  who  was  the  right  person  to  be  rated  for  land, 
which  was  used  for  advertising,  and  either  was  or  w^as  not  other- 
wise occupied.  Even  when  a  person  rated  for  land  used  for 
advertisements  was  held  not  rateable,  because  he  was  not  in 
occupation,  it  was  still  left  as  an  open  question  whether  the  true 
occupier  could  not  be  rated  for  the  enhanced  value  which  the  use 
of  the  land  for  advertisements  gave  to  that  land  (/').  If  it  could 
be  shown  that  the  person  who  used  land  for  advertising  purposes 
Avas  in  occupation  of  the  land,  then  he  was  rated  for  such  occupa- 
tion ((/),  even  before  the  passing  of  the  Act.  The  effect  of  the 
Act,  and  the  cases  wdnch  led  to  the  passing  of  it,  are  considered 
below  (h).  These  cases  help  to  show  what  kind  of  user  amounts 
to  "  occupation  "  of  land  for  which  a  person  can  be  rated. 

(c)  See  Chapter  XXII. 

{(i)  See  also  s.  6  as  to  the  method  of  valuiuj;  such  rights, 
(c)  52  &  53  Vict.  c.  27,  set  out  in  Appendix  II. 
(/)  See  R  V.  St.  Pmtcras  (1877),  2  Q.  B.  D.  581,  at  pp.  587,  588. 
(g)  See   Taylor  v.  Overseers  of  FcuUcton  (1887),  19  Q.  13.  D.  283  ;  Rv.le's  Rat . 
App.  (1886—1890)  276,  infra,  p.  68. 
(/()  See  pp.  69 — 71. 
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An  attempt  to  explain  what  is  meant  by  "occupation." — We 

have  already  seen  (a)   that  the  occupier  is  the  person  to  be  rated 

(a)    Fide  supra,  pp.  5 — 7. 
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under  the  Statute  of  Elizabeth  (h) ;  we  must,  therefore,  endeavour 
to  explain  what  is  meant  by  "occupation,"  in  order  to  know  who  is 
the  "  occupier,"  or  (as  is  necessary  in  some  cases)  to  know  whether 
tliere  is  any  "  occupier  "  at  all.  For  either  the  same  person  may 
be  both  owner  and  occupier;  or  one  person  may  be  the  owner  while 
another  is  the  occupier;  or  tliere  may  be  an  owner  but  no  occupier. 
In  the  last-mentioned  case,  there  is  nobody  who  can  be  rated. 

There  is  no  statutory  definition  of  the  words  "occupier"  and 
"  occupation  "  as  used  in  connection  with  tlie  law  of  rating  (c). 
Passages  are  to  bo  found  in  some  of  the  cases  ((/)  which  suggest 
that  "occupation,"  for  the  purposes  of  rating,  means  "possession"; 
that  the  "occupier"  is  the  person  who,  if  there  were  a  trespass 
committed  on  the  premises,  would  be  the  person  to  bring  an  action 
of  trespass  for  it.  But  the  word  "  possession "  may  be  used  in 
more  senses  than  one  (e),  and  it  has  more  than  once  been  con- 
trasted with  "  occupation."  Thus,  in  R.  v.  Watson  (/),  it  was 
said  that  "occupation  implies  possession,  and  trespass  can  oidy 
be  brought  by  him  who  is  in  possession  of  the  land."  And  iu 
E.  V.  >S7.  Pcnicvds  (g),  Lush,  J.,  said  : 

"It  is  not  easy  to  f^ive  an  acciu-ate  and  exhanstiTO  definition  of  the  word 
'occupier.'  Occupation  includes  possession  as  its  jn-imary  clement,  but  it 
also  includes  something  more.  Legal  possession  does  not  of  itself  constitute 
an  occupation  (//).  The  owner  of  a  vacant  house  is  in  possession,  and  may 
maintain  trespass  against  any  one  who  invades  it,  but  as  long  as  he  leaves  it 
vacant,  he  is  not  rateable  for  it  as  an  occupier.  If,  however,  he  furni.shes  it, 
and  keeps  it  ready  for  habitation,  whenever  he  pleases  to  go  to  it,  he  is  an 
occupier,  though  he  may  not  reside  in  it  one  day  in  a  year. 

"  On  the  other  hand,  a  person  who,  without  having  any  title  takes  actual 
possession  of  a  house  or  jjiece  of  land,  whether  by  leave  of  the  owner  or 
against  his  will,  is  the  occujner  of  it.  Another  element,  however,  besides 
actual  possession  of  the  land,  is  necessary  to  constitute  the  kind  of  occupation 
which  the  Act  contemplates,  and  that  is  permanence.  An  itinerant  showman 
who  erects  a  temporary  structure  for  his  perform  an  ces,  may  be  in  exclusive 
actual  possession,  and  may,  with  strict  grammatical  propriety,  be  said  to 
occupy  the  ground  on  which  his  structure  is  placed,  but  it  is  clear  that  he  is 
not  such  an  occupier  as  the  statute  intends.  As  the  poor  rate  is  not  made 
day  by  day,  or  week  by  week,  but  for  months  in  advance,  it  would  be  absurd 
to  hold  that  a  person,  who  comes  into  the  parish  with  the  intention  to  remain 

(b)  The  statutes  wliifli,  in  certain  cases,  n)ake  the  owner  liable  iu  addition  to,  or  in 
substitution  lor,  the  occupier,  are  reserved  lor  future  consideration.  See  Chapters  III. 
and  IV. 

((•)  The  word  "owner"  is  defined  by  s.  20  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1S69  (see  Appendix  II.),  lor  the  purj)oses  of  that  Aet. 

(d)  See  for  example  Junca  v.  Muvvscll  (1779),  1  Doug.  302,  at  p.  304  ;  Allan  v. 
Liverpool  (187-i),  L.  1!.  9  (,>.  15.  ]S0,  at  i>.  191  :  Far  is  a, id  New  York  Telegraph  Co. 
V.  rer.-Mnce  Union  (1884),  12  Q.  P..  I).  552,  at  p.  558. 

{c)  See  Pollock  and  "Wright  on  Possession,  at  y\\.  2b'— 2S. 

(/■)  (1804),  5  East,  481,  at  p.  485.  Comiiaie  this  case  with  Ncwlinff  v.  Pcarse 
(1823),  1  B.  &  C.  437.  Sec  also  llurc  v.  Ofersecrs  of  Fatucij  [1881],  7  Q.'  B.  D.  223, 
at  p.  231,  iniru,  p.  17. 

(fir)  (1877),  2  Q.  P>.  I).  581,  at  p.  588. 

(/()  See  Crowthcr  Smitli  v.  New  Forest  Uaivn,  Evde's  Pat.  App.  (1SS6— 1890),. 
311,  ivfra,  p.  11. 
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there  a  few  days  or  a  week  only,  incurs  a  liability  to  maintain  the  poor  for 
the  next  six  months  («■).  Thus,  a  transient  temporary  holding  of  land  is  not 
enough  to  make  the  holding  rateable." 

Ill  this  passage  it  is  pla.u\  that  "  legal  possession  "  and  "  actual 
possession  "  mean  two  entirely  diflfereut  things.  The  former  term, 
appears  to  mean  the  legal  title  to  use  the  land,  the  latter  the  bodily 
presence  of  the  occupier  on  the  land,  or  the  acts  by  Avhich  he 
makes  use  of  or  controls  the  land.  The  existence  of  "legal 
possession  "  thus  understood  is  mainly,  if  not  entirely,  a  question 
of  law  ;  the  existence  of  "actual  possession  "  is  mainly,  if  not 
entirely,  a  question  of  fact.  It  is  submitted  that  tiie  true  view  of 
the  law  is  that  in  order  to  make  a  person  rateable  as  an  "  occupier  "^ 
under  the  Statute  of  Elizabeth,  he  must  be  in  "actual  possession,"' 
in  the  sense  in  which  those  words  are  used  in  the  passage  above 
quoted  ;  but  that  "legal  possession,"  although  insufficient  to  create 
rateability,  cannot  be  "wholly  disregarded  in  considering  whether 
certain  acts  on  the  part  of  the  person  whom  it  is  sought  to  rate, 
amount  to  "actual  possession"  of  the  land  of  which  he  has  the 
"legal  possession  "  (A").  The  rule  may,  perliaps,  be  expressed  by 
•saying  that  to  constitute  a  person  the  "occupier"  of  land,  he  must 
have  "a  de facto  possession,  that  is  to  sa}',  actual  physical  prehension 
of  the  particular  portion  of  the  soil,  to  the  substantial  exclusion  of 
all  other  persons  from  participating  in  the  enjoyment  of  it"  (l). 

Occupation  distinguished  from  bare  ownership.— The  owner 
of  land  (or  a  house)  who  does  not  use  it  in  any  way  is  not  rateable, 
because  he  is  not  in  occupation,  although  he  may  exclude  other 
persons  from  it.  Thus  in  Croidher  Sriiith  v.  Neiu  Forest  Union  (771) 
the  appellant  was  the  owner  of  building  land,  which  he  endeavoured 
unsuccessfully  to  let,  but  which  he  used  in  no  way,  except  b}^  fixing 
a  bill  to  a  tree,  stating  that  the  laud  Avas  to  let.  The  Court  of 
Appeal  held,  that  lie  was  not  rateable  though  he  had  the  legcd 
possession,  because  he  was  not  in  actual  possession  :  and  Lord 
EsHER,  M.R.,  said,  "  legal  possession  is  not  enough  to  make  the 
appellant  an  occupier  assessable  to  the  poor  rate  "  {a).     If,  however, 

[i)  The  iiijustice  here  suggested  couhl  not  at  tlic  present  day  arise,  for  assuming  the 
rate  to  be  made  tor  six  months  and  the  showman  to  lie  "in  exclusive  actual  possession" 
lor  only  a  week,  lie  would  (it  rated)  be  liable  only  for  a  part  of  the  rate,  i.roiiortionate 
to  the  length  of  his  possession.  See  s.  lb  of  the  Poor  Rate  Assessment  and  CoUectiou 
Act,  1S69,  iiifru,  p.  54.     As  to  intermittent  occupation  of  a  market,  sec  p.  319. 

[k)  The  question  how  far  title  is  material,  in  considering  the  cpiestion  of 
occupation,  is  dealt  with  rnfra,  pp.  51 — 54. 

{I)  This  sentence  is  taken  from  Clerk  and  Lindsell  on  Torts.  Chap.  XIII.,  where 
it  is  used  to  define  tlie  possession  which  a  person  without  title  must  luive  to  enable 
him  to  bring  an  action  of  trespass.  As  to  the  meaning  of  "  exclusive  occupation," 
see  p.  47,  infra. 

('«0  Hyde's  Kat.  Ajip.  (1886—1890),  311  ;  61  L.  T.  870  ;  54  J.  P.  3-24. 

(}i)  See  also  A',  v.  St.  Funcrag  (1877).  '2  Q.  15.  1).  581,  supra,  )..  10  ;  11.  v.  Morgan 
(1834),  2  A.  &  E.  618  ;  but  compare  with  the  latter  case  B.  v.  Brachhav  (1860),  29 
L.  J.  M.  C.  176  ;  2  El.  &  El.  836  ;  infra,  p.  572.  Note  also  tlie  distinction  between  d'cr- 
fi'-e7-s  of  Boollc  \.  Liverpool  U'arehinisinrj  Co.  [1901],  17T.  L.  E.  550  ;  65  J. P. 740  ;  and 
Mayor,  etc.,  of  Southend-oa-.Sca  v.  Kliifc  [1900],  17  T.  L.  K.  5  ;  65  J.  P.  7  ;  iifra,  p.  12. 


12  OCCUPATION.  [part  I. 

tlie  owner  <jf  land  or  a  house  uses  it,  however  slightly,  he  may  be 
rateable.  "The  owner  of  a  vacant  house  ...  as  long  as  lie  leaves 
it  vacant,  is  not  rateable.  If,  however,  he  furnishes  it,  and  keeps 
it  ready  for  occupation,  whenever  he  pleases  to  go  to  it,  he  is  an 
occupier,  though  he  may  not  reside  in  it  one  day  in  a  year  "  (o). 
So,  too,  it  has  been  held  in  Ireland,  that  the  owner  of  an 
unfurnished  house  is  not  rateable  (p),  but  that  the  owner  of 
a  furnished  house  ready  for  letting,  but  unlet,  is  rateable,  even 
though  the  house  be  furnished  only  for  the  purpose  of  being 
let  furnished  (q). 

Houses  closed  during  the  winter. — In  Mayor,  etc.,  of 
^outhend-on-Sea  v.  White  {r)  the  tenant  of  a  shop  at  the 
seaside  closed  it  during  the  winter  montlis,  and  removed  all  his 
stock,  but  left  there  a  few  shelves,  mirrors,  moveable  tables,  and 
other  chattels,  -which  would  be  w^anted  when  he  opened  the  shop 
again  for  business;  but  it  was  found  as  a  fact  that,  until  the  stock 
was  brought  back,  the  premises  could  not  be  used,  and  that 
bu.siness  could  not  be  carried  on  lucratively  during  the  winter 
months.  It  was  held  that  the  tenant  was  rateable  as  the  occupier 
in  the  wanter.  In  a  very  similar  case,  Goije  v.  Wren  (s),  where 
tlie  tenant  of  a  lodging-house  at  Lowestoft  removed  all  her 
furniture,  except  a  few  tenants'  fixtures,  fittings,  and  other  things, 
and  ceased  to  reside  in  the  house,  which  was  shut  up  during  the 
winter,  it  was  held  that  the  tenant  was  rateable,  as  occupier,  for  the 
general  district  rate  under  s.  211  of  the  Public  Health  Act,  1875. 
Lord  Alverstone,  C.J.,  said  that  if  things  were  left  in  the  house 
without  any  intention  of  returning,  and  merely  Avith  a  view  of 
finding  a  purcliaser  or  an  incoming  tenant,  the  proper  inference  of 
law  was  that  there  was  no  evidence  of  occupation.  Cuanxell,  J., 
pointed  out  that  the  things  left  in  the  house  were  chattels,  from 
which  it  follows  that  the  tenant  had  a  beneficial  occupation  of  the 
house,  while  it  was  shut  up,  in  that  it  was  used  for  storing  chattels, 
which  it  would  have  cost  the  tenant  something  to  remove  and 
store  elsewhere.  It  must  be  noticed  that  if  the  things  left  behind 
by  the  tenant  had  not  been  chattels,  but  had  formed  part  of  the 
rateable  hereditament,  the  tenant  would  not  have  been  held  to  be  in 
occupation.  A  tenant  may  well  be  willing  to  give  a  rent  (however 
small  it  may  be)  for  a  house,  in  order  to  preserve  his  chattels 
stored  therein  from  damage ;  but  one  cannot  imagine  a  tenant 
willing  to  pay  a  rent  to  a  landlord  merely  in  order  to  preserve  the 

(o)  See  Ji.  V.  S(    Pancras,  cited  ou  ji.  10. 
(2O  ^ligo  Corpomtiun  v.  IFipim  (1873),  Ir.  R.  7  C.  L.  46.5. 
((?)  Staunton  v.  Poicell  (1867),  Ir.  R.  1  C.  L.  182  ;  15  \\ .  R.  362. 
(?•)  [1900],  17  T.  L.  R.  .5  ;  65  J.  P.  7.     Compare   Overseers  of  Bootlc  v.  Liverpool 
WarchoHsinrj  Co.  [1901],  17  T.  L.  R.  550 ;  65  J.  P.  740. 
(s)  [1903],  67  J.  P.  32. 
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landlord's  house  from  damage.  The  crucial  question  therefore  is^ 
whether  the  things  stored  in  a  house,  which  is  shut  up,  are  part  of 
the  rateable  hereditament,  or  must  be  regarded  as  the  property  of 
the  hypothetical  tenant  (f).  If  they  are  not  part  of  the  rateable 
hereditament  (it),  the  tenant  is  rateable,  but  not  otherwise  (x). 

As  appears  from  the  judgment  of  Channell,  J.,  in  Gage  v. 
Wren  {y),  there  is  no  real  hardship  in  rating  property  throughout 
the  year,  although  it  can  be  profitably  occupied  only  during  the 
summer  season.  Suppose  a  lodging-house  at  the  seaside  is  let 
at  100/.  a  year :  the  rent  for  the  year  is  fixed  with  the  knowledge 
of  both  landlord  and  tenant  that  the  season  will  last,  say,  for  six 
months  only,  and  for  that  reason  the  rent  is  lower  than  it  would 
otherwise  be.  If  the  rateable  value  is  based  upon  the  rent  thus 
reduced,  and  the  tenant  pays  rates  on  that  rateable  value  in  the 
summer  months,  he  would  be  getting  the  benefit  of  the  reductioi> 
twice  over  if  the  house  were  not  rated  during  the  Avinter  months. 

If  an  occupier  desires  to  raise  the  question  whether,  althouglt 
rateable,  he  is  rateable  at  a  reduced  amount  because  his  house  is 
occupied  only  as  a  storehouse  for  chattels,  he  cannot  raise  the 
question  when  a  distress  warrant  is  applied  for  {z).  He  must 
appeal  to  quarter  sessions,  if  the  property  be  outside  the  metropolis, 
or,  if  it  be  inside,  must  get  the  valuation  list  altered  by  means  of  a 
supplemental  or  provisional  list  («). 

Occupation  of  grass  land. — A  difficulty  sometimes  arises  in  the 
case  of  grass  lands,  where  there  is  an  interval  between  the  time 
when  a  tenant  goes  out,  and  the  entry  of  the  owner  to  cut  the 
grass,  which  has  been  growing  in  the  meantime.  Where  a  stranger 
comes  in  as  a  new  tenant,  it  is  hardly  possible  to  argue  that  he 
has  been  (either  actually  or  constructively)  in  occupation  before 
his  tenancy  commenced.  But  the  owner  has  a  right  to  enter 
directly  his  tenant  goes  out,  and  he  may  abstain  from  exercising 
his  right  of  pasturing  cattle  on  the  land,  not  because  he  does  not 
want  to  use  the  land,  but  because  he  does  want  to  make  hay  thereon. 
While  he  is  cutting  the  grass  and  making  hay  on  his  own  land  ho 
is  clearly  in  occupation,  but  when  does  the  occupation  begin  ?  In 
Pembroke  v.  Overseers  of  Wi/e  (h),  the  tenant  of  grass  land  went  out 
on  October  11th,  18S1 ;  a  rate  was  made  on  October  25th,  1881,  and 

(t)  It  is  of  course  immaterial  wlxetlier  tliey  are  tlie  property  of  the  actual  teuant 
or  uot. 

{u}  Chapter  XXV.  deals  with  the  question  what  degree  of  aunexation  is  sufiBcieut 
to  make  things  part  of  the  rateable  hereditament. 

(a')  See  Overseers  of  Bootlc  v.  Liverpool  Warchousincj  Co.  [1901],  17  T.  L.  E.  550. 
As  to  the  value  of  a  building  used  merely  as  a  storehouse  for  its  contents,  see  Stale)/ 
V.  Castlctoii  [1864],  33  L.  J.   M.  C.  178  ;  infra,  p.  160. 

iy)  [1 903],  67  J.  P.  32.  Compare  Farnham  Flint  and  Gravel  Co.  v.  Farnham  Union 
[1901],  1  K.  B.  272  ;  Ryde  and  Konstanvs  Rat.  App.  (1894—1904),  217,  infra,  p.  403. 

(:)  See  Chapter  XXXI.,  infra. 

(ff)  See  Chapter  XXXII.,  infra.  (b)  (1883),  47  J.  P.  359. 
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■another  on  April  2ot,li,  LS82.  The  owner,  liaving  previously  un- 
successfully endeavoured  to  let  the  land,  entered  on  July  7th,  1882, 
•cut  the  grass,  made  it  into  hay,  and  stacked  it  on  the  land.  The 
overseers  thereupon  added  the  owner's  name,  as  occupier,  to  both  the 
rates.  It  was  lield  that  the  owner  could  only  be  rated  as  occupier 
for  the  period  subsequent  to  July  7th,  1882  {<■). 

Occupation  of  a  house  where  only  part  is  used. — In  the  case 
•of  an  ordinary  dwelling-house,  if  the  occupier  makes  use  of  only 
some  of  the  rooms,  he  is  still  rateable  for  the  whole.  But  appa- 
rently this  rule  does  not  apply  where  the  unused  part  of  the  house 
•constitutes  a  separate  rateable  hereditament,  as  in  the  case  of 
"  fiats  "  built  under  one  roof  (d).  Thus  in  R.  v.  St.  Mary-the-Less, 
Durham  (c),  the  appellant  was  the  owner  of  a  house  and  garden. 
He  used  one  room  for  working  at  a  lathe,  and  other  rooms  for 
storing  corn,  tools,  and  lumber.  He  permitted  a  poor  man  and 
his  wife  to  live  rent  free  in  the  kitchen,  the  door  communicating 
between  that  part  and  the  rest  of  the  house  being  stoj^ped  up. 
"The  owner  cultivated  the  garden,  and  for  this  he  was  willing  to  be 
rated.     It  was  held  that  he  was  rateable  for  the  whole  house. 

In  R.  V.  Aberystivith  (/),  the  appellant,  who  owned  a  house 
and  shop,  during  his  absence  from  home  left  his  assistant  in 
possession  of  the  shop  (g),  which  was  parted  off  from  the  rest 
•of  the  house  by  laths  nailed  in  the  passage.  The  aj)pellant  paid 
for  the  cultivation  of  the  garden  ;  the  key  of  the  house  was  left 
with  a  friend,  and  during  his  absence  other  friends  were  allowed 
to  reside  in  the  house,  which  communicated  with  the  garden. 
The  appellant's  furniture  remained  in  the  several  rooms,  ready 
for  use.  It  was  held  that  he  was  rateable  for  the  whole.  Lord 
Ellenboroi'GH, C.J.jSaid  (A) :  "There  is  no  instance  where  a  man 
'has  been  permitted  to  carve  out  the  occupation  of  his  house  in  the 
manner  now  attempted,  locking  up  one  room  and  then  another, 
but  \;siug  as  much  of  the  house  as  he  found  convenient.  This 
would  make  a  new  system  of  occupation  by  sub-divisions." 

In  R.  V.  St.  Mary-the-Lcss,  DurJiam  (i),  and  in  R.  v.  Aheryst- 
ivit/t{k),  cited  above,  an  attempt  was  made  to  escape  from  being 

(e)  See  also  Ft.  v.  Bucks  JJ.  (1834),  3  Nov.  &  JIaii.  68  ;  where,  however,  the 
■decisiou  of  the  Queen's  Bench  turned  upon  a  technical  point  of  i)racti(:e.  See  also 
Hogg  V.  Yatton  (1880),  6  Q.  B.  D.  10  ;  infra,  p.  45;  Ji.  v.  Jfeatun  (185G),  20  J.  P. 
37,  cited  infra,  p.  41,  note  {d).  As  to  tlie  rateability  of  a  iiersou  in  occupation  for 
part  of  the  iicriod  for  which  the  rate  is  made,  see  ]i.  54. 

(d)  Cf.  ATlchmxh  v.  Htndun  Union  [1891],  2  Q.  li.  436,  infra,  p.  31,  where  the 
occupier  of  eacli  half  of  a  house  comprising  two  Hats  was  held  to  be  rateable  for  his 
own  half  only. 

(c)  (1791),"  4  T.  R.  477.  (/)  (1808),  10  East,  354. 

{g)  The  judgment  assumes  that  the  assistant  carried  on  business  for  the  appellant 
and  not  on  liis  own  account.  His  occupation  would  therefore  be  the  occupation  of 
the  appellant. 

{h)  10  East,  at  p.  357.  (0  (1791),  4  T.  E.  477. 

\k)  (1808),  10  East,  354. 
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rated  for  part  of  a  house  by  shutting  up  that  part.  In  both  cases, 
the  Court  lield  that  the  person  rated  was,  notwithstanding  the 
sub-division,  rateable  for  the  whole  house.  At  the  time  when 
those  cases  were  decided,  the  courts  were  far  less  willing  than 
they  are  at  the  present  day  to  recognize  the  existence  of  two 
distinct  occupations,  and  two  separate  rateable  hereditaments 
vmder  one  roof;  and  it  was  considered  that  structural  severance 
was  essential  to  the  existence  of  distinct  occupations,  but  this 
doctrine  is  now  exploded  (l).  The  prevalence  in  modern  times  of 
the  custom  of  building  flats,  artizans'  dwellings,  and  similar  small 
tenements  (m),  under  one  roof,  has,  perhaps,  modified  the  view  of 
the  law  which  would  now  be  taken.  And  if  circumstances  similar 
to  those  which  existed  in  R.  v.  St.  Marij-the-Less,  Ditrham  {n), 
were  to  arise  again,  it  might  possibly  be  said  that  the  use  of 
a  kitchen  cut  otf  from  the  rest  of  the  house  amounted  to  a 
separate  occupation,  and  (if  the  rest  of  the  house  were  absolutely  (o) 
unused)  the  rate  could  not  be  made  upon  the  whole. 

Where  a  building  is  "occupied"  only  in  the  sense  that  the 
owner  stores  therein  furniture  or  machinery,  of  which  no  use  is 
made  for  the  t'me  being,  difficult  questions  arise  as  to  the  measure 
of  value.  These  questions  are  reserved  for  the  present  (jj),  as 
they  form  part  of  the  inquiry  at  what  sum  the  occupier  is  to 
be  rated,  rather  than  of  the  inquiry  whether  there  is  any  occupier 
at  all. 

House  held  by  a  caretaker. — We  have  seen  that,  if  the  owner 
makes  no  use  whatever  of  a  house,  and  leaves  it  entirely  empty,  he 
is  not  rateable ;  but  that  if  he  keeps  furniture  in  it,  he  is  rateable. 
There  is  another  intermediate  case,  where  the  owner  keeps  no 
furniture  or  other  chattels  in  the  house,  but  keeps  a  caretaker 
residing  in  the  house  to  protect  the  house,  and  there  has  been 
some  conflict  between  the  decisions  of  the  court  and  the  common 
practice  in  cases  of  this  kind.  One  point  is  clear,  viz.,  that  the 
caretaker,  who  acts  as  the  servant  of  the  owner  of  the  house,  can- 
not be  rated  {q).     By  far  the  most  common  practice,  undoubtedly, 

(I)  See  Allchurch  v.  Hendon  Union,  [1891]  2  Q.  B.  436,  at  pp.  441,  442,  ikt 
Lord  EsHEK,  M.R.,  infra,  p.  31. 

{m)  Such  as  those  dealt  with  in  AUchurch  \.  Hendon  Union,  infra,  p.  31. 

(«)  (1791),  4  T.  R.  477. 

(o)  If  the  rest  of  the  house  is  used  {e.g.)  for  storing  furniture,  such  a  user  amounts 
to  occupation  [vick  supra,  p.  12).  In  practice,  a  i)erson  who  objects  to  be  rated  for 
a  so-called  "  empty  "  house,  frequently  finds  that  the  facts,  rather  than  tlie  law,  are 
against  him. 

(p)  Sue  Stidci/  V.  Casthton  (1864),  33  L.  J.  M.  C.  178  ;  and  the  remarks  thereon, 
infra,  p.  160. 

(5)  Yates  V.  Cknrlton-on-Medlock  (1883).  47  J.  P.  630  ;  48  L.  T.  872.  In  tliis  case 
it  was  held  by  A.  L.  Smith,  J.,  that  the  fact  that  the  caretaker's  wife  and  familv 
lived  with  him  could  make  no  diflerence,  and  that  whetlier  they  cultivated  a  few 
cabbages  in  the  garden  could  be  of  no  consequence.  The  question,  who  is  the 
•occupier,  as  between  employer  and  employed,  is  further  considered,  infra,  pp.  21 — 23. 
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is  not  to  attempt  to  rate  either  owner  or  caretaker  of  a  liouse  wliich 
is  to  let.  But  in  Hicks  v.  Dunstable  (r)  a  caretaker  was  paid 
2s.  6d.  a  week  to  live  in  a  house  which  was  to  let.  He  cultivated 
and  was  entitled  to  the  benefit  of  the  produce  of  the  garden,  green- 
house and  paddock.  Part  of  the  produce  was  consumed  by  the 
caretaker  and  his  family,  and  part  of  the  flowers  and  vegetables 
(without  the  knowledge  of  the  owner)  was  sold,  and  the  herbage 
of  the  paddock  (also  without  his  knowledge')  was  let  to  a  butcher. 
It  was  held  that  the  owner  was  liable  to  be  rated,  on  the  ground 
that  property  capable  of  beneficial  occupation  was  rateable ;  that 
somebody  occupied  ;  nnd  that  the  master,  and  not  the  caretaker, 
was  rateable  (s). 

It  is  submitted  that,  in  this  case,  sutficient  attention  was  not 
paid  to  the  fact  that  great  part  of  the  profitable  use  made  of  the 
premises  was  made  Avithout  the  knowledge  of  the  owner.  If  the 
owner  of  unenclosed  laml  does  not  use  it,  or  occupy  it  in  any 
way,  he  is  not  rateable,  ami  it  is  clear  that  lie  does  not  become 
rateable  if  a  trespasser,  without  his  knowledge,  enters  on  the  land 
to  cut  turf,  or  dig  gravel  or  stone  (0.  It  is  submitted  that  in 
Hicks  V.  Dunstable  (u),  the  sale  of  fruit  and  vegetables,  and  the 
letting  of  the  herbage  of  the  paddock,  without  the  knowledge  of 
the  owner,  could  not  make  the  owner  rateable,  if  he  was  not  so 
otberwise.  The  use  of  the  garden  by  the  caretaker,  with  the  per- 
mission of  the  owner,  was  no  doubt  taken  into  account  in  fi.King 
the  wages  paid,  and  Avas,  in  etfect,  a  payment  of  wages  in  kind.  It 
may,  however,  be  said  that  the  effect  of  the  caretaker's  use  of  the 
garden,  with  the  permission  of  the  owner,  is  to  make  the  owner 
occupier  of  the  premises  by  his  servant.  The  question  then 
remains,  whether  the  occupation  is  such  a  "  beneficial  occupation  " 
as  to  be  rateable,  or  whether  the  occupation  (though  rateable)  is 
rateable  at  nothing. 

Where  the  owner  of  a  house,  besides  putting  in  a  caretaker, 
leaves  furniture  there,  he  is  rateable  because  of  the  u.se  thus 
made  of  the  house  apart  from  the  question  of  occupation  by  the 
caretaker  (x). 

(r)  (1883),  48  J.  P.  326. 

(s)  Previously  to  this  decision,  it  had  been  held  in  two  Irish  cases,  that  the  owner 
of  houses  which  are  to  be  let  is  not  rateable,  whether  a  caretaker  resides  there  or 
not :  see  North  Dublin  Union  v.  Scolt  (1850),  1  Ir.  C.  L.  K.  76 ;  Limerick  Union  v. 
JVhitc  (1852),  2  Ir.  C.  L.  R.  630.  In  those  cases,  however,  there  was  no  profitable 
use  of  any  garden  or  ])addock. 

{t)  In  Croidher  Smith  v.  JVav  Forest  Union,  Ryde's  Rat.  Ai)p.  (1886—1890),  311, 
the  owner  of  building  land  was  held  not  rateable  although  (without  his  knowledge) 
another  person  had  used  the  laud  by  turning  cattle  upon  it. 

(iO  (1883),  48  J.  P.  326. 

(x)  Burslcdon  v.  Clarke  (1897),  61  J.  P.  261.  Compare  the  decision  of  the  London 
quarter  sessions  in  Marquis  de  Suntiaxe  v.  St.  George's  Union,  Ryde's  Rat.  App. 
(1886—1890),  207. 
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Ownership  of  land   over  which  the   public  have  rights. — 

Many  instances  may  arise  where  the  ovvnersliip  of  property  is  vested 
ill  a  person,  or  in  a  public  authorit}',  subject  to  the  use  of  the 
property  by  the  public  generally.  The  owner  of  land  dedicated  to 
the  public  as  a  highway  is  not  i-ateable  for  it,  because  there  is  no 
occupier  of  the  land  {y).  This  proposition  has  never  been  disputed, 
but  questions  have  been  raised  where  property  has  been  vested  in 
a  public  body,  to  be  maintained  by  them,  but  for  the  use  of  the 
public  at  large.  Thus  in  Have  v.  Overseers  of  Putneij  (z),  Putney 
Bridge  (which  had  previously  been  a  toll  bridge)  was  purchased 
by  the  Metropolitan  Board  of  Works  (who  received  an  annual 
payment  from  the  justices  of  Middlesex  and  Surrey  in  discharge  of 
the  liability  of  those  counties  to  repair  county  bridges),  and  the 
bridge  Avas  thrown  open  to  the  public,  free  of  toll.  It  was  held 
that  the  Metropolitan  Board  of  Works  were  not  occupiers  of  the 
bridge.  BiiAMWELL,  L. J.,  said  («)  :  "  No  doubt  the  property  is  in 
them,  and  the  property  draws  to  it  the  possession.  An  action  of 
trespass  to  the  bridge  would  have  to  be  brought  by  them,  but  that 
does  not  make  them  occupiers  so  as  to  be  liable  to  be  rated."  And 
Brett,  L.J.,  said  (b) : 

"  They  are  no  more  the  occupiers  of  the  bridge  than  the  owner  of  a  street 
is  the  occupier  of  a  street  after  it  has  been  dedicated  to  the  public.  It  seems 
to  me  that  the  Metropolitan  Board  of  Works  have  no  power  to  do  anything 
to  or  on  the  bridge  except  keep  it  up  for  the  benefit  of  the  public.  The 
public  have  a  right  to  tise  the  whole  of  the  bridge,  and  have  not  merely  a 
right  of  way  across  it.  The  whole  bridge  is  to  be  kept  up  for  the  use  and 
benefit  of  the  public." 

This  decision  was  approved,  and  the  principle  of  it  was  (at  first 
sight  at  least)  carried  further  by  the  House  of  Lords  in  the 
Brockwell  Park  Case,  Lambeth  Overseers  v,  London  Count  1/ 
Council  (c).  There  a  special  Act  provided  that  the  London 
County  Council  might  purchase  a  park,  and  should  maintain  it 
for  perpetual  use  by  the  public  for  exercise  and  recreation  ;  the 
Act  authorised  the  council  to  enclose  the  lands  or  any  part  thereof, 
"  with  a  view  to  the  better  or  more  effectual  preservation  thereof 
for  public  use  "  ;  to  erect  and  maintain  huts  and  lodges  for  the 
accommodation  of  keepers  and  constables,  and  also  such  other 
buildings  as  the  council  might  think  requisite  for  refreshment 
rooms,  band-stands,  etc.  These  powers  were  exercised,  and  the 
park  with  the  buildings  was  maintained  by  the  county  council. 
All  the  land  in  the  park  (excluding  the  houses)  was  open  to  the 
public  at  large  during  the  daytime,  but  at  night  the  gates  were 
locked  and  the  public  not  admitted ;   but  this  was  stated  to  be 

(//)   Vide  per  Lord  Halsbi'KY,  Lamheth  Overseers  v.    London   Countij  Council, 

[1897]  A.  C.  6-25,  at  p.  630,  mfru,  p.  IS. 

i~)  (1881),  7  Q.  B.  D.  TIZ.  («)  7  Q.  B.  D.,  at  p.  231. 

{h)  7  Q.  B.  D.,  at  p.  233.  (<•)  [1897]  A.  C.  625. 
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"necessary  for  the  protection  of  the  park,  and  to  prevent  it  being 
turned  to  improper  uses  at  night."  It  was  held  that  the  county 
council  were  not  occupiers  (d).     Lord  Halsbury,  L.C,  said  {e)  : 

"  I  do  not  think  there  is  here  a  rateable  occupation  by  anybody.  The 
])ublic  is  not  a  rateable  occupier,  and  I  think  that  one  sentence  disposes  of 
the  case.  I  think  the  Fiitiiey  Bridge  ('ase{/)  is  exjiressly  in  point,  and  I 
can  draw  no  distinction  between  an  artificial  structure  with  a  road  over  it 
for  the  use  of  the  public,  and  a  park  for  the  like  purpose  of  allowinj;  the 
public  to  go  into  it  and  use  it.  I  think  the  Pntnci/  Jlri'hjr  Cai^i-  was  rijjhtly 
decided,  and  I  think  it  is  strictly  in  point  in  this  case.  The  fact  that  the 
l^ark  is  vested  in  the  county  council  does  not  make  them  the  occupiers.  It 
would  be  absurd  to  contend  that  wherever  the  legal  estate  is,  there  is  occupa- 
tion. A  road  is  vested  in  some  one,  but,  if  a  public  road,  there  is  no 
occupation  of  it  any  more  than  of  a  milestone  or  a  direction  post." 

It  must  he  noticed  tliat  in  the  Putney  Bridge  Case,  the  bridge 
was  open  to  the  public  at  all  times  of  the  day  and  night,  whereas 
in  the  Brochivell  Park  Case,  the  public  were  excluded  from  the 
park  at  night,  and  were  excluded  from  the  dwelling-houses  of  the 
keejjers  and  constables  in  the  park  at  all  times.  It  may  be  sug- 
gested that  the  ownership  of  the  park  by  the  ccnmty  council,  coupled 
with  the  exclusion  from  the  park  at  night  of  all  persons  other 
than  the  servants  of  the  council,  was  sufficient  to  make  the  county 
council  occupiers  of  the  park,  subject  to  the  easement  or  right  of 
entry  during  the  day.  It  must,  however,  be  noticed  that  the 
gates  were  locked  at  night  in  the  interests  of  the  public,  and  not 
in  the  interest  of  the  county  council :  they  w^ere  locked  to  protect 
the  park  for  the  public,  and  to  preserve  public  order,  and  in  lock- 
ing them,  the  county  council  acted  merely  "  as  custodians  and 
trustees  for  the  use  of  the  public "  ((/).  The  case  is  therefore 
clearly  distinguishable  from  the  case  of  an  owner  and  occupier  of 
land  used  as  a  private  road,  who  allows  the  public  to  use  the  road 
at  stated  times,  and  at  other  times  excludes  them.  In  such  a  case 
the  exclusion  is  in  the  interests  of  the  landowner  and  against  the 
interests  of  the  public. 

As  to  the  dwelling-houses  in  Brockwell  Park  for  the  park- 
keepers,  some  difficulty  may  be  felt  on  the  ground  that,  if  the 
county  council  had  provided  houses  for  the  keepers  outside  the 
park  in  an  adjoining  street,  either  the  council  or  the  keepers 
Avould,  apparently,   have  been   rateable.      But    Lord    Halsbury 

{(i)  The  question  whether,  assuiniiig  them  to  be  occu])iers,  they  had  such  a 
"  beneficial  occupation  "  as  to  be  rateable,  is  considered,  infra,  p.  146. 

(«)  [1897]  A.  C,  at  p.  629. 

(/)  Hare  V.  Overseers  of  Putney  (1881),  7  Q.  B.  D.  223,  supra,  p.  17. 

[g)  Vide  ixr  Lord  Heuscheix,  [1897]  A.  C,  at  p.  632.  If  Putney  Brid^'e  had 
been  a  swing  bridge,  closed  to  the  ])ublic  at  night  (so  as  not  to  interfere  with  tlie 
navigation  of  the  liver),  and  left  in  charge  of  a  watchman  employed  by  the  Board  of 
AVorks,  it  would  have  been  hardl}'  possible  to  contend  that  the  Board  were  in 
occupation  of  the  bridge.  The  case  would  then  Lave  been  closely  analogous  to  that  of 
Biockwell  Park. 
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said  (h),  "  The  house  and  refreshment  rooms  are,  and  must  remain, 
part  of  the  park,  and  are  no  more  capable  [of],  or  in  fact  subject 
to,  different  consideration  than  the  park  itself." 

Permanence  of  occupation  not  necessary. — Tlie  question 
whether  the  person  in  actual  possession  is  the  rateable  occupier 
does  not  depend  upon  the  question  whether  the  possession  is  for 
any  fixed  term,  or  is  merely  at  the  will  of  the  owner.  Thus  in 
R.  V.  Miinday  (i\  the  residents  in  almshouses  were  appointed  for 
life,  subject  to  a  liability  to  be  removed  for  breach  of  the  regula- 
tions of  the  trustees.  It  was  held  that  the  residents  were  rateable 
as  occupiers.  This  decision  was  followed  in  R.  v.  Green  (k),  when 
the  occupants  of  almshouses  were  held  rateable  as  occupiers,  even 
though  they  were  removable  at  the  pleasure  of  the  patrons  of  the 
charity. 

In  R.  V.  Fuller  (I)  it  was  doubted  whether,  if  the  owner  of  a 
stable  "lent"  it  to  his  friend,  the  latter  would  be  rateable.  It  is 
submitted  that  he  would  be  if  the  whole  stable  were  lent  to  him, 
but  not  if  he  merely  used  one  stall  out  of  many,  like  a  lodger 
using  one  room  only  while  the  remainder  of  the  hereditament  was 
occupied  by  the  owner.  In  R.  v.  Aherystwith  (m),  the  owner  of  a 
house  was  held  rateable  as  the  occupier  of  it,  though  during  his 
absence  his  friends  had  been  allowed  to  reside  in  it,  the  garden 
being  cultivated  at  the  owner's  expense  during  the  same  period. 
But  in  R.  V.  Ponsonby  (n)  persons  occupying  rooms  in  Hampton 
Court  Palace  by  permission  of  the  Crown  were  held  rateable,  and 
Blackburn,  J.,  said  that  if  the  owner  of  a  house  went  abroad,  and 
allowed  a  friend  to  use  the  house  in  his  absence,  the  friend,  and 
not  the  owner,  would  be  rateable. 

It  will  be  seen  (o)  that  the  nature  of  the  title  of  the  person 
alleged  to  be  in  occupation  may,  in  some  cases,  have  to  be  con- 
sidered where  the  actual  possession  is  not  clearly  proved.  But 
where  actual  possession  exists,  a  tenant  at  will  is,  until  the  will  be 
determined,  an  occupier  of  land(2J).  Thus,  in  Electric  Telegraph 
Co.  V.  Salforcl  {q),  the  telegraph  company  had  fixed  posts  by  the 
side  of  a  railway,  and  the  railway  company  had  the  right  to  direct 
their  removal  if  they  interfered  with  the  working  of  the  railway. 
It  was  held  that  the  telegraph  company  were,  notwithstanding, 
rateable  as  occupiers  of  land,  and  Martin,  B.,  speaking  of  the 

(A)  [1897]  A.  C,  at  p.  631.  {i)  (1301),  1  East,  584. 

{k)  (1829),  9  B.  &  C.  203.  (1)  (1855),  8  E.  &  B.  365  n. 

[711)  (1808),  10  East,  354,  snpm,  p.  14.         («)  (1842),  3  Q.  B.  14,  at  p.  27. 

(o)    Vide  infra,  p.  51. 

Ip)  See  11.  V.  Chelica  IVatcrworks  Co.  (1833),  5  B.  &  Ad.  156,  at  p.  IGO,  infra, 
p.  265. 

[q)  (1855),  11  Ex.  181,  at  p.  189,  infra,  p.  374.  K  similar  decision  was  f^iveii 
.as  to  the  pipes  of  a  water  compaii}',  which  the  highway  authori*'y  had  the  right 
to  move,  ill  11.  v.  East  London  IVaterworks  Co  1852),  IS  (.^).  B.  705  ;  21  L.  J  M.  C. 
174,  infra,  p.  267. 
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light  to  order  the  removal  of  the  posts,  said,  "That  only  shows 
tliat  tlie  telegrapli  company  are  strictly  tenants  at  will  of  the  soil 
occupied  by  them.     That  is  no  objection  to  the  rate." 

In  B.  V.  St.  P(nicras(r),  Mellor,  J.,  said:  "I  agree  with  the 
opinion  cited  by  Lord  Hathkrley,  in  Conj  v.  Brii>toic(f<),  as  that 
of  Lord  Campi'.ELL,  CJ.,  in  the  case  of  Forrest  v.  Overseers  of 
Greemvlch  (t),  viz.,  that  in  order  to  be  rateable  the  occupation 
must  be  permanent  in  its  nature.'  In  order  to  see  the  effect  of 
the  judgment  of  jMellor,  J.  (an<l  of  Lush,  J.,  who  agreed  with 
him),  and  how  far  those  judgments  are  supported  by  the  authorities 
cited,  it  may  be  convenient  to  take  them  in  chronological  order. 
In  Forrest  v.  Overseers  of  Green icich  (t)  it  was  held  that  a  floating- 
pier  (which  grounded  at  every  low  tide  at  a  fixed  place  in  tlie 
river)  was  rateable,  and  Lord  Campbell,  C.J.,  said  :  "  In  the  case 
now  before  us  there  is  a  permanent  and  profitable  occupation  of 
the  soil  within  the  parish  of  the  respondents  [the  overseers],  who 
are  therefore  entitled  to  our  judgment."  But  the  sentence  was 
inserted  in  order  to  distinguish  the  case  from  M.  v.  Morrison  {u), 
in  which  (said  Lord  Campbell)  "  we  held  a  floating  dock  not 
rateable,  but  for  the  reason  that  it  had  no  fixed  locality,  that  it 
actually  was  shifted  about  from  place  to  place."  When  contrasted 
with  this  finding,  the  word  "  permanent "  appears  to  signify 
continuous,  as  opposed  to  intermitteiit,  physical  possession  of  the 
soil;  it  does  not  signify  that  an  occupation,  in  order  to  be  rateable, 
must  be  for  a  long  term.  And  it  is  in  this  sense  that  Lord 
Hatherley,  in  Cory  v.  Bristow{.r),  seems  to  have  understood 
the  passage :  for  after  citing  it  with  approval,  he  proceeds  to  hold 
that  exclusive  possession  of  land  is  rateable,  though  it  may  be 
liable  to  determination  on  a  week's  notice  ;  and  adds  "  it  would  be 
a  confusion  of  ideas  to  say  that  it  [i.e.,  the  liability  to  determina- 
tion] interferes  Avith  the  exclusive  possession  any  more  than  a 
right  of  re-entry  on  the  part  of  a  landlord  in  certain  given  events 
could  be  said  to  interfere  in  any  wa\^  with  the  right  of  a  tenant 
during  the  time  he  is  holding.  He  is  in  beneficial  occupation  for 
a  term,  though  that  term  is  limited  by  certain  contingencies  which 
may  possibly  determine  his  interest  at  an  earlier  period."  It  is 
submitted  that  if  this  part  of  Lord  Hatherley's  judgment  be 
remembered,  it  becomes  clear  that  it  can  only  be  reconciled  with 
the  decision  of  Mellor  and  Lush,  J  J.,  in  R.  v.  St.  Pancras  (y), 
that"  permanence  "  is  an  essential  element  in  occupation, by  under- 
standing that  word  as  contrasted  with  temporary,  or  intermittent 

(/•)  (1877),    2    (>.    B.    1).    5S1  ;   vide   suiyt-a,    p.    10,    where   further  extracts   are 
given. 

(s)  (1877),  2  Aiip.  Cas.  2(32.  at  \>.  275. 

(0  (1858),  8  E.  &  B.  81^0,  at  p.  900.  («'   (1852),  1  E.  &  B.  150. 

(■x)  (1877),  2  Ap]..  Cas.  262,  at  pp.  275,  276. 

(y)  (1877),  2  Q.  B.  D.  581,  SHprct,  p.  10. 


I 


CHAP.  II.]      THE    "occupation"    OF    A    SERVANT    OR    AGENT.  21 

possession.  A  builder  who  rented  a  yard  as  a  standing  place  for 
carts,  and  for  the  storage  of  building  materials,  would  be  rateable, 
even  if  he  took  it  onl}'  for  a  short  term.  On  the  other  hand, 
if  he  used  a  piece  of  land  as  a  means  of  access  to  an  adjoining 
building,  and  as  a  place  where  his  carts  could  stand  Avhile  build- 
ing materials  wei'e  being  unloaded  for  use  on  that  building,  he 
would  probably  not  be  held  rateable,  unless  he  became  tenant  of 
the  lands  used.  Again,  in  dealing  with  cases  where  rateability 
is  made  to  depend  on  jjhysical  attachment  to  the  soil,  the  object 
of  the  attachment  may  be  looked  at.  The  dropping  of  an  anchor 
by  a  ship  would  not  amount  to  an  occupation  of  land  even  though 
it  might  be  firmly  embedded  in  the  soil  ;  the  placing  of  an  anchor 
to  carry  the  strain  of  a  suspension  bridge  would  amount  to  occupa- 
tion (z).  In  the  latter  case  the  anchor  would  be  part  of  the  land  ; 
in  the  former  case  it  would  not.  In  the  latter  case  the  annexation 
might  be  said  to  be  "  permanent  "  (even  though  the  bridge  was 
intended  to  be  merely  temporary) ;  in  the  former  case  it  could  not. 
Taken  in  this  sense,  "  permanence  "  may  perhaps  be  said  to  be  an 
essential  element  in  rateable  occupation. 

The  "  occupation  "  of  a  servant  or  agent. — Although,  as  we 
have  seen  (a),  there  must  be  actual  possession  to  constitute 
occupation,  it  does  not  follow  that  the  person  in  visible  actual 
possession  is  the  rateable  occupier:  for  if  he  be  a  servant,  or  agent, 
in  possession  on  behalf  of  his  master  or  employer,  the  occupation 
is  the  occupation  of  the  master  or  employer  (/>).  Thus  in  Fates' 
V.  Cliorlton-on-Medlock  (c),  a  caretaker  in  charge  of  an  empty 
house  was  held  not  to  be  rateable.  And  in  R.  v.  Field  (d),  the 
appellant  was  employed  by  a  philanthropic  society  as  matron  in 
charge  of  a  charity  school,  and  was  provided  with  a  dwelling  in  the 
school,  free  of  rent,  taxes,  etc.  It  was  held  that  she  was  not  the 
occupiei-.  And  in  R.  v.  Tynemouth  {e),  where  a  servant  was 
employed  at  an  annual  salary  to  reside  in  two  rooms  in  a  liglit- 
house  and  take  care  of  the  light,  it  was  held  that  the  occupation 
was  that  of  the  master  by  his  servant,  not  that  of  the  servant 
himself  But  in  R.  v.  Catt  (/),  where  the  master  of  a  charity 
school  was  j)rovided  with  a  separate  house  and  garden,  it  was  held 

[z)  Vide  per  P)LA«;KiiUUX,  J.  :  Holland  v.  Hod(json  (1S72),  L.  R.  7  C.  P.  328, 
infra.  Chapter  XXV. 

(«•)    Vide  supra,  p.  IT. 

[b)  See  Ji.  V.  muck  (1810),  2  Taunt.  339  ;  JJertic  v.  Beaumont  (1812),  16  East,  33. 
Whether,  in  the  latter  case,  the  general  rale  was  correctly  applied  to  the  particular 
facts,  may  be  doubted.  See  S/uith  v.  Seijhill  (1875),  L.  R.  10  Q.  B.  422,  infra, 
p.  2.5. 

(f)  (1883),  47  J.  P.  630  ;  48  L.  T.  872.  See  further  as  to  houses  in  charge  of  a 
caretaker,  supra,  pp.  \'>,  16,  and  IL  v.  Simmons,  Kyde's  Rat.  App.  (1891 — 1893), 
316,  infra,  Cha]iter  XXXI. 

(d)  (1794),  5  T.  R.  587. 

(e)  (1810),  12  East,  46.     As  to  the  rateability  of  the  master,  see  infra,  p.  328. 
(/)  (1795)    6  T.  R.  332. 
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that  he  was  rateable  as  occupier.  In  Eyre  v.  SraaUpacc  (g),  it  was 
liekl  that  the  controller  of  Clielsea  Hospital  was  rateable  as  occupier 
of  the  apartments  which  he  held  by  virtue  of  his  oftice  (/<). 

Many  cases  have  been  decided  with  reference  to  the  rating  of 
premises  used  by  the  servants  of  the  Crown.  There  additional 
importance  attaches  to  the  question  whether  the  servant  of  the 
Crown  is  himself  personally  in  occupation,  because  the  Crown 
cannot  be  rated  ;  and  therefore,  if  it  can  be  shown  that  the  Crown 
is  in  occupation,  there  is  no  occupier  who  can  be  rated.  But  these 
cases  which  deal  with  the  extent  of  the  exemption  attaching  to 
Crown  proj^erty  may  be  more  conveniently  dealt  witli  hereafter  (i). 

The  question  whether  a  servant  or  his  master  is  to  be  rated  for 
premises  visibly  and  actually  used  by  the  servant,  appears,  from 
the  cases  referred  to  above,  to  depend  upon  two  considerations, 
viz.  (1)  whether  the  premises  for  Avhich  it  is  sought  to  rate  the 
servant  are  comprised  in  and  an  integral  part  of  larger  pi'emises 
which  constitute  one  single  rateable  hereditament  occupied  by  the 
master,  in  which  case  the  master  must  of  course  be  rated  (if 
anybody  is  to  be  rated)  for  the  whole ;  and  (2)  whether  the  use 
Avhich  is  made  of  the  premises  by  the  servant  is  in  the  interests  of 
the  master  or  of  the  servant.  In  M.  v.  Cattilc),  the  schoolmaster 
had  a  separate  house  assigned  to  him :  he  was  the  sole  occupier  of 
it,  and  Avas  therefore  rateable.  In  R.  v.  Fiehl  {!),  the  school- 
mistress had  a  private  room  in  the  school  buildings,  which  (as 
a  whole)  were  in  the  occupation  of  the  philanthropic  society :  the 
schoolmistress  was  therefore  not  rateable.  Again,  in  B.  v. 
Tyneinoiith  (m),  residence  in  the  lighthouse  to  take  care  of  the 
light  was  part  of  the  work  which  the  keeper  was  employed  to  do 
on  behalf  of  his  master,  who  received  the  tolls  paid  for  the  use  of 
the  light.  But  in  R.  v.  Catt{n),  the  residence  of  the  schoolmaster 
in  the  house  provided  for  him  Avas  not  part  of  the  Avork  Avhich  he 
Avas  employed  to  do,  but  rej^resented  part  of  the  remuneration  for 
that  Avork.  The  lighthouse  keeper  Avas  held  not  rateable ;  the 
schoolmaster  Avas  lield  rateable. 

In  dealing  Avith  a  dwelling-house,  Avhich  is  a  sejDarate  rateable 
hereditament,  the  rule  may  perhaps  be  stated  thus  :  If  the  master 
provides  a  house  for  his  servant  merely  because  he  employs  a 
servant  Avho  must  have  a  house,  then  the  servant  is  rateable  ;  but 

(</)  (1750j,  '2  Burr.  lOtiO,  -wlic-rc  tlic  ellect  of  the  decision  is  very  liriuHy  recorded 
iu  tliu  statement  of  the  arguments  in  Ji.  v.  St.  Luke's. 

(A)  Cy:  Xcavc  V.  Weather  (1842),  3  g.  P..  084  ;  Traajy.  T(i>/Iur {\Si2),  3  (.>.  B.  966. 

(?)  See  Chapter  VII.,  infra,  pp.  97 — 100.  And  .see  sjjecially  Jt.  v.  Hnrdlti  (1789), 
3  T.  R.  497  ;  11.  v.  Terrott  (1803),  3  East,  r.06  :  Martin  v.  il'esl  herljii  (1883),  11 
Q.  B.  D.  145  ;  S/wicers  v.  Chelmsford  Union.  [1891]  1  Q.  B.  339  :  Eyde's  Rat.  A].p. 
(1891—1893),  259  ;  Cross  v.  West  Derby  Union,  [1899]  16  T.  L.  R.  120. 

(I)  (1795:,  6  T.  li.  332,  supra.  \k  21.  (/)  (1794),  5  T.  R.  587,  supra,  p.  21. 

(vi)  (1810;,  12  East,  46,  suin-a,  p.  21  ;  see  alao  Lover  \.  I'rosser,  [1904]  1  K.  B.  84  j 
20  T.  L.  R.  49. 

(»)  (1795),  6  T.  R.  332,  siqrra,  p.  21. 
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if  the  master  employs  the  servant  to  live  in  the  house  because  the 
master  wants  somebody  to  live  there,  then  the  master  is  rateable  (o). 
In  a.  V.  Li/nn  {'p),  the  appellant,  who  was  a  clerk  to  a  firm  of 
brewers,  lived  in  a  house  taken  by  himself,  but  for  which  his 
employers  paid  the  rent  and  rates.  Tlie  house  was  a  quarter  of  a 
mile  from  the  bi^ewery,  and,  according  to  the  cases  cited  above,  the 
appellant  would  have  been  clearly  the  right  person  to  be  rated  as 
the  occupier  but  for  the  fact  that  the  employers  had  the  right, 
under  their  agreement  with  the  appellant,  to  send  another  clerk  to 
lodge  in  the  house.  It  was  held  that  this  right  made  no  difference, 
because  the  appellant  had  dominion  over  the  whole  house,  and 
that  he  (and  not  the  emploj^ers)  was  in  occupation. 

Analogy  of  decisions  as  to  the  franchise. — The  distinctions 
above  referred  to  ma}^  be  illustrated  by  a  comparison  with  cases 
decided  as  to  the  qualification  of  voters  as  "  inhabitant  occupiers," 
as  "  lodgers,"  or  under  "  the  service  franchise  "  {q).  But  the  franchise 
cases  are  not  all  strictly  in  point.  Cases  in  which  the  question 
was  whether  the  person  claiming  the  vote  occupied  as  a  tenant,  or 
was  a  mere  servant,  seenr  to  turn  precisely  on  the  same  tests  as 
would  determine  whether  he  was  a  rateable  occupier  or  not.  Again, 
the  cases  which  determined  whether  the  claimant  was  qualified  as 
the  inhabitant  occupier  of  a  dwelling-house,  or  as  a  lodger  merely, 
would  also  determine  the  question  of  liability  to  poor  rate.  But 
cases  relating  to  the  "  service  franchise  "  must  (it  is  submitted)  be 
read  subject  to  the  following  considerations.  Before  the  creation 
of  the  "  service  franchise,"  the  claim  to  a  vote  might  be  defeated  by 
showing  either  (1)  that  the  claimant  held  the  qualifying  property  as 
a  servant  merely,  in  which  case  the  occupation  was  in  law  the  occu- 
pation of  his  master  ;  or  (2)  that  the  qualifying  property  was  part 
only  of  a  larger  hereditament,  and  \\as  not  separately  occupied  (r), 
inasmuch  as  the  landlord  retained  the  general  control  over  the 
whole  building.  The  claim  to  the  "  service  franchise  "  cannot  (in 
most  cases)  be  defeated  on  the  first  ground  (.S'),  the  objection  being 
met  by  the  section  creating  the  franchise.  But  it  appears  doubtful 
whether,  in  some  of  the  cases  at  least,  the  "  service  franchise  "  has 

(o)  Tlie  rule  thus  stated  is  ]ierliaps  not  reroneilable  with  Bertli:  v.  Beaumont 
(1812),  10  East,  33,  and  IL  v.  Clicshunt  (1818),  1  B.  k  Akl.  473  ;  hut  it  is  submitted 
that  those  cases  are  not  consistent  with  Marsh  v  Estcourl,  [1889]  24  Q.  B.  D.  147  ; 
Dover  V.  Prosscr,  [1904]  1  K.  B.  84  ;  20  T.  L.  K.  49  ;  Smith,  v.  Segl'Jl  (1875),  L.  R. 
10  Q.  B.  422,  infra,  p.  2;>,  and  the  group  of  cases  thereby  confirmed  which  support  tlie 
rule  suggested  in  the  text.    Conii.are  also  Nix\.  Noltincjlaun  JJ.,  [1899]  2  Q.  B.  294. 

(j))  (1838),  8  A.  &  E.  379. 

(q)  The  francliise  as  an  occupier  inhabiting  a  dwelling-house  "hy  virtue  of  any 
oHice,  service,  or  employment,"  under  the  Representation  of  the  People  Act,  1884 
(48  &  49  -Vict.  c.  3),  s.  3. 

(?•)  See  the  Parliamentary  and  :\runicipal  Registration  Act,  1878  (41  &  42  Yict. 
c.  26),  s.  5. 

(s)  See  Adams  v.  Ford  (1885),  16  Q.  B.  D.  239;  Atkinson  v.  Collard  {\^?,5), 
16  Q.  B.  D.  254  ;  BalUinjal  v.  Jlch-ies,  W.  N.  (1897)  95  ;  Oolqahoun  v.  Young,  W,  N. 
<1898)  114. 
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not  been  given  to  claimants  in  respect  of  rjualifying  property  which, 
for  the  purposes  of  poor  rate,  would  be  treated  as  part  of  a  larger 
hereditament,  and  would,  therefore,  not  be  separatel}-  rated  (^). 

In  Hughes  v.  Chatkmn  (it),  a  master  ropemaker  in  Chatham 
dockyard  was  provided  with  a  house  rent  free,  as  part  of  his 
salary ;  it  was  not  shown  that  he  was  required  to  occupy  the  house 
iu  order  to  perform  his  service,  or  that  his  occupation  was  con- 
ducive to  the  performance  of  it.  It  was  held  that  he  occupied  the 
house  as  tenant  within  the  Representation  of  the  People  Act,  1832 
(2  Will.  4,  c.  45),  s.  27,  and  not  as  a  servant,  and  was  therefore 
entitled  to  a  vote  (a;).  But  in  Dohson  v.  Jones  {y),  the  surgeon 
of  Greenwich  Hosj)ital  was  provided  with  a  house  belonging  to  the 
Admiralt}'^,  and  was  required  to  reside  there,  not  being  allowed  to 
alter  his  residence  without  the  permission  of  the  Admiralty, 
although  if  he  had  not  been  provided  with  a  house  he  would  have 
been  allowed  extra  pay  for  lodging  money.  It  was  held  that  he 
did  not  occupy  the  house  as  "  tenant,"  and  was  not  entitled  to  a 
vote.  These  two  cases  were  approved  in  Fox  v.  Dalby{z),  in 
which  case  a  sergeant  of  militia  lived  in  a  house  assigned  to  him, 
close  to  the  storehouse  for  arms,  etc.,  and  built  expressly  for  the 
accommodation  of  men  looking  after  the  stores.  He  could  not 
leave  the  house  without  permission  of  the  commanding  officer;  but 
he  could  perform  his  duties  equally  well  if  he  were  living  elsewliere, 
which  he  could  do  with  permission  of  the  commanding  officer.  It 
was  held  that  he  was  not  occupying  the  house  "as  tenant"  within 
s.  3  of  the  Representation  of  the  People  Act,  1867  {a),  and  was  not 
entitled  to  a  vote.    Brett,  J.,  stated  the  effect  of  the  cases  thus  (Jj)  : 

"Where  a  jierson  is  permitted  (allowed  if  so  minded)  to  occupy  jiremises  by 
way  of  reward  for  liis  services,  or  as  part  payment,  his  occui)ation  is  that  of 
tenant ;  but  where  he  is  required  to  occupy  them  for  the  better  performance 
of  his  duties,  though  his  residence  there  is  not  necessary  for  that  purpose,  or 
if  his  residence  there  be  necessary  for  the  performance  of  his  duties,  though 
not  specificallj^  required,  his  occupation  is  not  that  of  tenant." 

These  decisions  were  shortly  afterwards  approved  and  applied 
to  a  rating  case  in  Smith  v.  Seghill  (c).  There  the  appellant  was 
a  collier,  residing  in  a  house  belonging  to  his  employers,  for  which 
he  paid  no  rent;  he  was  not  entitled  to  any  notice  to  quit,  and 

(<)  See  Adams  v.  Ford  (1885),  16  Q.  B.  D.  239  ;  Striblimi  v.  HaJse  (188o), 
16  Q.  B.  D.  2-16.  Some  doubt  has  l)eeii  tlirown  iqioii  the  latter  tase  in  2?rtr«<;<<  v. 
Hickmott,  [189.-,]  1  Q.  B.  691,  and  in  Cliittcrbuck  v.  T(ii//or,  [1896]  1  Q.  B.  395; 
but  see  also  Wallace  v.  Borrie.  W.  N.  (1898)  113. 

{u)  (1843),  5  M.  &:  G.  54. 

{x)  A  similar  decision,  as  to  af^ricultural  labourers,  who  were  permitted  (but  not 
required)  to  live  in  cottage.?  belonging  to  the  farmers  employing  them,  will  be  foiniJ 
in  Marsh  v.  Estcourt  (1889),  24  Q.  B.  D.  147;  see  also  'Dover  v.  Prossrr,  [1904] 
1  K.  B.  84  ;  20  T.  L.  R.  49. 

(;/)  (1844),  5  M.  &  G.  112.  The  c-ase  was  decided  before  the  creation  of  the 
"service  franchise," 

(z)  (1874),  L.  R.  10  C.  P.  285.  (a)  30  &  31  Vict.  c.  102. 

(6)  L.  R.  10  C.P.,  at  p.  295.  (c)  (1875),  L.  R.  10  Q.  B.  422. 
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the  occupation  of  the  house  would  cease  wlien  liis  service  ceased. 
The  employers  had  several  houses,  which  they  filled  up  with  work- 
men in  their  discretion.  If  a  house  was  vacant  the  owners  could 
■call  upon  a  workman  to  go  into  it.  It  was  not  absolutely  necessary 
for  the  workman  to  live  in  one  of  the  employers'  houses  to  perform 
his  work.  It  was  held  that  the  appellant  was  an  occupier  within 
the  meaning  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869  (32  &  33  Vict.  c.  41),  and  was  entitled  to  be  entered  as  such 
in  the  rate-book  ;  and  this  notwithstanding  the  fact  that  the 
colliery  owners  required  their  married  workmen  to  reside  in  their 
houses  near  the  works.     Mellor,  J.,  said  {<!)  : 

' '  That  does  not  change  the  relation  between  the  parties.  Unless  the  men 
are  required  to  live  in  the  houses  for  the  better  performance  of  their  duties, 
it  does  not  convert  the  occupation  of  a  tenant  into  that  of  a  servant  {dd). 
The  governing  principle  is  that,  in  order  to  constitute  an  occupation  as  a 
servant,  it  must  be  an  occupation  ancillary  to  the  performance  of  the  dutiei? 
which  the  occuj^ier  has  engaged  to  perform." 

A  married  man  living  with  his  wife  in  a  house  belonging  to  her 
may  be  entitled  to  a  vote  as  tenant  of  the  house,  if  he  pays  a  I'ent 
to  his  wife,  but  not  otherwise  (ee). 

Analogy  of  decisions  as  to  inhabited  house  duty. — For  some 

purposes  (e)  the  decisions  relating  to  liability  to  inhabited  house 
duty  seem  not  to  be  in  point ;  but  on  the  question  whether  the 
person  in  possession  of  an  undivided  dwelling-house  is  to  be 
regarded  as  the  "  occupier,"  or  as  a  servant  acting  on  behalf  of  the 
"  occupier,"  the  cases  seem  to  depend  on  tlie  same  considerations 
as  the  decisions  relating  to  the  poor  rate  (/). 

In  Clifton  College  v.  Tompson  (g),  the  headmaster  of  Clifton 
•College  resided  in,  and  received  boys  as  boarders  in  a  house 
belonging  to  the  college,  and  held  by  tlie  headmaster  under  a 
lease  which  would  determine  if  he  ceased  to  hold  the  office  of 
headmaster,  though  he  Avas  not  bound  to  reside  in  the  house.  It 
Avas  held  that  the  headmaster,  and  not  the  college,  was  chargeable 
as  the  occupier  of  the  house. 

This  decision  was  followed  in  Chavterltoum  School  v.  Gayler  (h), 
in  which  the  headmaster  paid  no  rent  for  his  dwelling-house,  but 
was  bound  by  the  terms  of  his  appointment  to  reside  there,  and 

id)  L.  R,  10  t.).  li.,  at  p.  429. 

{dd)  See  also  Dover  v.  Prosscr,  [1904]  1  K.  B.  84  ;  20  T.  L.  R.  49. 

(cc)  Pccirce  v.  Mrrriman,  [1904]  1  K.  ]}.  80  ;  20  T.  L.  R.  48  ;  Hall  v.  Mkhclmorc, 
[1902]  86  L.  T.  17. 
_  (e)  For  example,  upon  the  question  whether  the  several  floors  of  a  building  let  to 
■different  persons  are  to  be  taxed  as  one  or  more  hereditaments.  Cf.  R.  v.  St.  George  a 
Union  (1871),  L.  R.  7  Q.  13.  90,  infra,  p.  29,  with  Alt. -Gen.  v.  Mutual  Toniivc 
Westmiasfcr  Chainbas  Association  (1876),  1  Ex.  D.  469. 

(/)  Under  48  Geo.  3,  c.  5.5,  Scheil.  B.,  r.  1,  tlie  duty  is  eliarged  on  the  "oecupier." 

(.'/)  [1896]  1  Q.  B.  432. 

(A)  [1896]  1  Q.  B.  437. 
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took  in  boarders.  It  was  held  (though  not  without  doubt)  tliat 
the  headmaster  was  liable  to  inhabited  iiouse  duty  as  the  occupier 
of  the  house,  and  that  the  Crown  was  wrong  in  assessing  the 
governing  body  of  the  school.     Wright,  J.,  said  (/)  : 

"  It  is  true  tli(>  headmaster  lias  to  reside  there,  and  that  is  a  very  strong 
fact  in  favour  of  the  Crown.  He  pays  no  rent, — that  is  not  material,  e.xcept 
as  evidence  ;  he  does  not  do  the  repairs, — that  is  not  material,  except  as 
evidence ;  the  governors  ha\e  a  right  to  come  in  and  do  the  repairs,  and  that 
again  is  consistent  with  his  being  the  occupier  (/.) ;  but  he  lives  there  as  anj- 
other  person  lives  there ;  and  what  to  us,  for  the  piirpose  of  to-day,  seems  to 
be  the  turning  point,  is,  that  he  occupies  the  building  for  the  jiurpose  of 
keejnng  boarders  there  fur  his  own  profit." 

It  is  submitted  that  the  two  cases  above  cited,  had  they  dealt 
Avith  the  question  of  liability  to  poor  rate  instead  of  inhabited 
house  duty,  would  have  been  decided  the  same  way,  and  may  be 
usefully  referred  to  for  the  jjurposes  of  this  volume. 

Occupation  distinguished  from  the  tenancy  of  a  lodger. — An 

examination  of  the  cases  will  show  that  a  mere  "  lodger  "  (using 
that  word  in  its  popular  sense)  is  not  rateable,  while  the  tenant  of 
a  flat  (speaking  generally)  is  rateable  {!).  The  reason  is  that, 
although  a  "lodger"  may  be  said  in  common  language  to 
"  occupy  "  a  room,  the  tenancy  of  a  ''  lodger  "  generally  does  not 
— while  tlie  tenancy  of  a,  "flat"  generally  does — amount  to  what 
the  law  regards  as  "  occupation,"  in  the  sense  in  which  that  word 
is  used  in  connection  with  rating.  A  lodger's  rooms,  like  a 
"  flat,"  constitute  part  of  a  larger  building ;  but  the  tenant  of  the 
lodgings  (in  most  cases)  holds  subject  to  the  general  control  of 
landlord  over  the  whole  building,  including  the  rooms  let  to  the 
lodger,  while  the  tenant  of  a  flat  is  (in  most  cases)  free  from  that 
control.  It  will  be  found  that  the  distinction  between  a  lodger, 
who  is  not  rateable,  and  an  independent  tenant,  who  is  rateable,  is 
based  on  a  j^rinciple  which  applies  to  many  classes  of  hereditaments 
very  different  from  dwelling-houses.  The  general  principle  appears 
to  be  that  where  the  occupier  of  a  hereditament  lets  part  of  that 
hereditament  to  a  tenant,  the  occupier  remains  rateable  for  the 
whole,  if  he  retains  a  general  control  over  the  part  so  let,  by 
retaining  the  control  over  the  access  thereto  or  otherwise  ;  but  if 
he  parts  with  that  control,  then  the  part  which  is  let  becomes  a 
separate  rateable  hereditament  for  which  the  tenant  is  rateable  as 
the  occupier  (m).     And  by  "control  "is  here  meant  a  control  which 

(t)  [1896]  1  g.  B.  444. 

(^•)  See  the  reiiiavks,  infra,  i>.  229,  on  Leeds,  UrdOfurd  and  Halifax  lluil.  Co.  v. 
Armleii  (1861),  25  J.  P.  711. 

(I)  See  JJradlei/  v.  £aylis  (1881),  S  Q.  B.  D.  195,  infra,  \>.  27  ;  /.'.  v.  St.  i!e„rfjcs 
Union  (1871),  L.  R.  7  Q.  B.  90  ;  Ryde's  Met.  Rat.  A])p.  82,    infra,  p.  29. 

(m)  See  Rorhdalc  Canal  Ci>.  y.  Brewster,  [1894]  2  Q.  P>.  852  ;  Ryde  and  Konstam's 
Rat.  App.  (1894—1904),  143  ;  and  the  other  cases  collected,  infra,  j.p.  32—39. 
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is  exercised  during  the  continuance  of  the  tenancy,  and  not  merely 
a  rio-ht  to  terminate  the  tenancy,  and  to  call  upon  the  tenant  to 
remove  on  short  notice  or  without  notice  at  all.  A  tenant  in  full 
occupation  is  rateable,  even  though  he  be  a  tenant  at  will  (n). 
The  right  to  say  hoio  a  tenant  shall  use  the  landlord's  projDerty  is 
clearly  distinguishable  from  the  right  to  say  hoiv  long  he  shall  use 
it.  The  latter  right  does  not  alter  the  nature  of  the  user  as  long 
as  it  lasts  (o). 

The  distinction  between  a  "  lodger  "  and  an  independent  occupier 
has  been  the  subject  of  many  cases  decided  with  reference  to  the 
parliamentary  franchise,  and  the  distinction  made  in  those  cases 
seems  to  be  precisely  the  same  as  that  made  for  the  purposes  of 
rating  (^>). 

The  leadinjj  case  on  the  distinction  between  a  lodger  and  an 
occupier  is  Bradley  v.  Baylis  (q),  decided  with  reference  to  the 
Parliamentary  and  Municipal  Registration  Act,  1878  (r),  in  which 
Jessel,  M.R.,  thus  illustrated  the  distinction  between  a  lodger  and 
an  occupying  tenant  (.s-)  : 

"  Where  the  owner  of  a  house  does  not  let  the  whole  of  it,  but  retains  a 
part  for  his  own  residence,  and  resides  there,  and  where  he  does  not  let  out 
the  passages,  staircase,  and  outer  door,  but  gives  to  the  '  inmates  '  (I  use  that 
term  for  my  present  purpose)  merely  a  right  of  ingress  and  egress,  and 
retains  to  himself  the  general  control,  with  the  I'ight  of  interfeiing — I  do 
not  mean  actual  interference,  but  a  right  to  interfere — a  right  to  turn  out 
trespassers,  and  so  on  ;  there  I  consider  that  such  owner  is  the  occupying 
tenant  of  the  house,  and  the  inmate,  whether  he  has  or  has  not  the  exclusive 
use  of  the  room,  is  a  lodger.     That  is  one  extreme  case. 

'*  Now  I  take  another  case,  where  the  landlord  lets  out  the  whole  of  the 
house  into  separate  apartments,  and  lets  out  each  floor  separately,  so  as  to 
demise  the  passages,  reserving  simply  to  each  inmate  of  the  upper  floors 
the  right  of  ingress  and  egress  over  the  lower  passages,  but  parts  entirely 
with  the  whole  legal  ownership,  for  the  term  demised,  and  retains  no 
control  over  the  house  ;  there,  in  my  opinion,  the  inmates  are  occupying 
tenants  and  are  capable  of  being  rated  as  such.  That  is  an  extreme  case  on 
the  other  side. 

'"There  will  bo  an  immense  number  of  intermediate  cases,  which  can 
only  be  dealt  with  as  they  arise.  Take  such  a  case  as  the  first  of  those 
before  us.  Does  it  make  any  difference  that  the  inmates  have  latch-keys 
to  the  outer  door  and  also  kej'S  to  the  inner  door  ?  I  think  not.  I  think 
they  are  still  lodgers  notwithstanding.  Does  it  make  any  difference  that 
the  landlord  does  not  reside  there  personally,  but  has  resident  servants 
who  occupy  on  his  behalf  part  of  the  house  ?   I  tliink  not  {f) .    I  think  that  the 

('()  Vide  supra,  p.  19. 

(u)  Compare  Cor//  v.  Brisluiv  (1877),  2  App.  Cas.  262,  at  pp.  275,  276,  supra, 
p.  20. 

(p)  Cases  decided  with  reference  to  the  "service  fraiiehise  "  must  lie  distiuguished, 
vide  supra,  p.  23. 

(<?)  (ISSl),  8  Q.  B.  D.  195.  The  case  is  founded  on  the  same  ja-inciple  as  the 
JVcstnii lister  Chamlcrs  Case,  11.  v.  St.  O'eort/i-'s  Union  (1871),  L.  R.  7  i}.  B.  90,  infra, 
p.  29,  wlieie  tlie  tenant  of  a  Hat  was  held  to  he  ratealile. 

(/■)  41  k  42  Vict.  c.  26.  s.  5.  (s)  See  8  Q.  B.  D.,  at  pp.  219,  220. 

(0  Cr:  j;.  V.  St.  G'eorijc's  Uuiun  (1871),  L.  K.  7  (,>.  B.  90,  infra,  y.  29. 
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inmates  are  still  lodgers.     Does  it  make  any  diSerence  that  the  landlord 
does  or  does  not  repair  ?  («).     I  think  not ;  they  are  still  lodgers. 

"  On  tlie  other  hand,  suppose  a  landlord  does  not  demise  the  whole  of 
the  house,  but  everything  in  it  that  can  be  demised  except  the  staircases 
and  passages,  etc.,  as  to  which  he  gives  the  inmates  the  right  of  ingress 
•and  egress,  but  exercises  no  control  over,  and  does  not  reside  in  the  house, 
I  think  the  inmates  are  occupying  tenants.  Here,  again,  does  the  fact  of 
the  landlord  repairing  or  paying  rates  and  taxes  make  any  difference  ?  I 
think  not.  Of  course  he  has  a  right  to  enter  to  make  such  repairs,  but 
still,  in  my  opinion,  that  does  not  prevent  the  occupier  being  in  rateable 
occupation." 

Where  a  landlord  lets  out  the  whole  of  a  house  to  different 
tenants,  reserving  no  actual  control  over  it,  if  one  tenant  leaves, 
and  the  landlord  is  thereby  made  to  resume  control  over  the  unlet 
part,  the  other  tenants  do  not,  in  conse(|uence,  become  lodgers, 
unless  the  owner  resumes  full  control,  as  if  he  comes  to  reside  in 
the  vacated  rooms  (x). 

This  decision  in  Bradley  v.  Baylis  {y)  agrees  with  f>t(imper  v. 
Oversee i-fi  of  Sunderland  {s),  in  which  the  owner  of  a  house  let  out 
all  the  rooms  in  it  to  different  tenants,  and  did  not  himself  occupy 
any  part  of  the  house,  or  retain  any  control  over  it.  It  was  held 
that  under  the  statute,  43  EHz.  c.  2,  each  tenant  was  rateable  as 
the  occupier  of  the  room  let  to  him. 

The  distinction  between  a  lodger  and  an  occupier  was  thus 
stated  by  Blackburn,  J.,  in  Allan  v.  Liverpool  (a)  : 

"The  poor  rate  is  a  rate  imposed  by  the  statute  on  the  occupier,  and  that 
occupier  must  be  the  exclusive  occupier,  a  person  who,  if  there  was  u 
trespass  committed  on  the  premises,  would  be  the  person  to  bring  an  action  of 
trespass  for  it.  A  lodger  in  a  house,  although  he  has  the  exclusive  use  of 
rooms  in  the  house,  in  the  sense  that  nobody  else  is  to  be  there,  and  though 
his  goods  are  stowed  there,  yet  he  is  not  in  exclusive  occupation  in  that 
sense,  because  the  landlord  is  there  for  the  purpose  of  being  able,  as  landlords 
commonly  do  in  the  case  of  lodgings,  to  have  his  own  servants  to  look  after 
the  house  and  the  furniture,  and  has  retained  to  himself  the  occupation, 
though  he  has  agreed  to  give  the  exclusive  enjoyment  of  the  occujiation  to 
the  lodger  (//) .  Such  a  lodger  could  not  bring  ejectment  or  trespass  (ptare 
dausHmfretjit,  the  maintenance  of  the  action  depending  on  the  j^ossession; 
and  he  is  not  rateable." 

Part  of  a  house  underlet  for  offices. — In  7^.  v.  Sruith  (c), 
the  tenant  of  a  house  sublet  live  rooms  therein  to  the  Board  of 

(u)  See  the  remarks,  infra,  p.  229,  ou  Leeds,  Bradfurd,  and  Halifax  HaU.  Co.  v. 
Annley  (ISfil),  25  J.  P.  711. 

(./■)  Ancl-ctill  V.  Baijlis  (1882),  10  Q.  B.  D.  577  ;  ovevrnliiig  tlie  dictum  of 
BiiETT.  L..T.,  in  JJmdiri/  v.  Bai/Us  (1881),  8  Q.  B,  D.  195,  at  pp.  235,  236. 

{>/,  (1881),  8  Q.  B.  D.  195,  sajmi,  p.  27. 

(:)  (1868),  L.  R.  3  C.  P.  388.  («)  (1874),  L.  R.  9  Q.  B.  180,  at  p.  192. 

i,b]  Coiiipaie  the  distiuction  drawn  between  "exclusive  occupation"  and  "exclusive 
enjoyment"  in  Smith  v.  Lambeth  (1882),  10  Q.  B.  D.  327,  at  p.  330,  infra,  p.  37. 

(c)  (1860),  30  L.  J.  M,  C.  74  ;  S.  C.  sub  noni.  Smith  v.  ,S7.  Michael's,  Cambridge, 
3  E.  &  E.  383. 
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Inland  Revenue,  mider  an  agreement  whereby  he  was  to  provide 
gas,  wood,  coals,  and  a  person  "to  reside  on  the  premises,  to  keep 
clean,  light  fires,  and  attend  to  the  same."  The  agreement  nsed 
the  terms  "  rent  "  and  "  possession  to  be  given."  It  was  held  that 
the  tenant  of  the  Avhole  house  was  rightly  rated  as  the  occupier 
of  the  whole.     HlLL,  J.,  said  ((?)  : 

"There  ir?  no  doubt  that  exchisive  possession  of  a  j^art  only  of  ii  house 
may  be  given,  so  as,  in  effect,  to  make  the  two  parts  of  the  house  separate 
tenements  :  the  question  in  the  present  case  was  whether  such  possession 
had  been  given ;  and  we  are  of  opinion  it  had  not.  .  .  .  'SVe  think  that  we 
must  look  not  so  much  to  the  words,  as  to  the  substance  of  the  agreement  (e) ; 
and  taking  the  whole  together,  we  think  it  must  be  construed,  not  as  a 
demise  of  the  five  rooms,  but  as  an  agreement,  by  which  the  appellant, 
retaming  possession  of  these  rooms  and  keeping  his  servant  there,  bound 
himself  to  supply  the  other  jjarty  there  with  fire  and  gas,  and  attendance. 
It  is  true  that  the  exclusive  enjoyment  (./')  of  the  rooms  is  to  be  given ; 
but  that  is  the  case  where  a  guest  in  an  inn,  or  a  lodger  in  a  house,  has  a 
sejiarate  apartment,  or  where  a  passenger  in  a  ship  has  a  sej^arate  cabin  ; 
in  which  case,  it  is  clear  that  the  possession  remains  in  the  innkeei)er, 
lodging-house  keeper,  or  shipowner." 

The  tenant   of    a   flat    distinguished   from   a   lodger. — The 

leading  case  with  reference  to  the  rateability  of  the  tenant  (fj)  of 
a  "  flat,"  is  the  Westminster  Cliamhers  Case  (It),  the  facts  of  which 
would  be  very  similar  to  those  affecting  most  flats ;  but  as  each 
case  must  depend  upon  its  own  circumstances,  it  may  be  as  well  to- 
state  the  facts. 

The  Westminster  Chambers  consisted  of  seven  blocks  of  buildings, 
having  seven  principal  entrances  and  seven  separate  staircases.. 
The  blocks  were  structurally  divided  into  117  different  sets  of 
rooms,  each  having  an  outer  door  opening  on  to  one  of  the  stair- 
cases, and  an  inner  hall  or  passage.  The  street  door  was  kept 
locked  at  night,  and  a  porter,  who  was  hired  by  the  lessors,  resided 
in  a  distinct  set  of  rooms  in  the  basement  of  each  block,  and  had 
a  key  of  and  access  to  the  sets  of  rooms  in  such  block  "for  the 
purpose  of  a  general  superintendence,  and  as  the  servant  of  the 
occupiers  respectively,  by  whom  he  was  in  some  cases  employed 
and  paid  for  looking  after  the  rooms."  The  lessors  provided  gas 
for  the  staircases,  water  for  the  entire  building,  and  paid  all  rates 
and  taxes.  Each  set  of  rooms  was  "  let  "  for  a  certain  time,  at 
a  fixed  rent,  under  an  agreement  containing  a  covenant  by  the 

id)  30  L.  J.  M.  C,  at  p.  76. 

(c)  Compare  the  judgments  of  Lopes,  L.J.,  in  llocJidah  Canal  Co.  v.  Brcwsici% 
[1894]  2  Q.  B.  852,  at  y.  858  ;  infra,  p.  34  ;  and  of  Blackdi'kx,  J.,  iu  IL  v.  St. 
'reonje's  Union,  L.  K.  7  (^  B.,  at  p.  101,  infra,  ']>.  30,  note  (k). 

(/)  Comiiare  the  distinction  between  "exclusive  enjoyment"  and  "exclusive 
occupation  "  in  Smith  v.  Lumbdh  (1882),  10  Q.  B.  D.  327,  infra,  p.  37. 

(g)  A  contract  between  the  landlord  and  the  tenant,  whereby  the  former  under- 
takes to  ]iay  rates,  does  not  affect  the  tenant's  liability,  as  between  him  and  the 
rating  authority. 

(/()  R.  v.  St/Ocorrjc's  Uniun  (1S71),  L.  R.  7  Q.  B.  90  ;  Ryde's  Met.  Rat.  App.  82. 
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lessors  to  pay  the  rates,  and  a  covenant  by  the  lessees  to  repair 
internally,  with  a  power  to  the  lessors  to  enter  to  paint  externally, 
and  to  inspect  the  condition  and  use  made  of  the  premises,  and  a 
proviso  for  re-entry  on  non-payment  of  rent  or  breach  of  covenant. 
The  premises  were  let  subject  to  regulations,  providing  (inter  alia) 
that  each  entrance,  and  the  rooms  connected  therewith,  should  be 
in  the  charge  of  a  porter,  appointed  and  removable  by  the  lessors  ; 
that  one  of  the  duplicate  keys  of  each  set  should  always  be  in  the 
hands  of  the  porter ;  that  the  tenants  should  have  the  right,  free 
of  charge,  to  the  general  services  of  the  jDorter,  whose  duty  it  was 
to  be  in  constant  attendance,  to  clean  the  staircases,  to  light  the  gas, 
to  receive  and  deliver  letters  and  parcels  to  the  tenants,  to  attend 
to  the  supply  of  coal.  It  was  held  on  these  facts,  that  the  tenant 
of  each  set  was  separately  rateable.     Cockburn,  C.J.,  said  (i)  : 

' '  The  qiiestion  in  these  cases  always  is  whether  there  is  an  occupation  of 
a  distinct  and  separate  tenement  bj'-  a  person  who  inhabits  a  portion  of  a 
house  or  building,  or  whether  he  is  merely  an  inmate  under  the  landlord. 

"It  is  necessary  to  establish  some  criterion,  and  it  is  not  always,  perhajis, 
very  easy  to  find  one  ;  but  the  one  which  has  been  adopted  in  such  cases, 
and  which  is,  perhaps,  the  most  convenient  and  the  only  one,  is,  whether 
the  landlord  retains  the  control  of  the  outer  door,  and  has  shown  by  his 
retaining  the  control  of  the  outer  door  that  he  has  the  control  of  the  whole 
•of  the  premises ;  so  that,  although  he  may  be  liable  to  an  action  upon  the 
breach  of  his  contract  to  allow  the  tenant  to  occupy  a  portion  of  the  premises 
•so  let  to  the  tenant,  yet  the  tenant  could  not  maintain  trespass  against  the 
landlord,  because  the  landlord  has  retained  in  himself  the  dominion  and 
■control  over  the  whole  of  the  house.  I  think  the  possession  of  the  street  door 
may  be  taken  as  a  criterion,  because  it  is  only  by  the  landlord  opening  and 
shutting  the  street  door,  or  allowing  it  to  be  opened  and  shut  for  the  ingress 
and  egress  of  the  tenant,  that  the  tenant  can  have  the  enjoyment  of  the 
premises.  If  in  the  present  case  I  could  see  that  the  landlords  had  retained 
the  exclusive  control  of  the  outer  door,  so  that  the  tenants  could  only  come 
in  and  go  out  with  their  assent  and  permission,  then  it  might  be  said  that 
these  persons  were  mere  inmates  or  lodgers,  and  not  the  lessees  of  the 
respective  tenements.  In  order  to  determine  that  question  it  is  necessary  to 
look  at  the  agreement.  I  look  to  that  and  nothing  else  (k),  and  I  see  that 
all  the  characteristics  of  a  lease  and  a  tenancy  under  a  lease  are,  as  my 
brother  Blackburn  jjointed  out  in  the  course  of  the  argument,  contained  in 
this  agreement.  The  landlords  have  not  reserved  to  themselves  directly  or 
indirectly,  expressly  or  by  imj^lication,  any  right  to  go  into  the  apartments 
•of  any  of  these  people.  It  is  true  that,  for  the  common  protection  and 
common  convenience  of  all,  there  is  to  be  a  porter,  and  the  jjorter  is  to  have 
a  key  of  eveiy  one  of  these  sets  of  apartments,  in  order  that  if  the  necessity 
•should  arise  he  may  be  able  to  get  access  to  them.  But  the  porter  is  there 
•<mly  for  the  convenience  and   benefit  of  the  tenants,  the  occupiers  of  these 

{i)  L.  R.  7  Q.  B.,  at  p.  97. 

{/:)  But  in  the  same  case,  Blackbuux,  J.  (L.  R.  7  Q.  B.,  at  p.  101),  stated  the 
true  test  to  be,  upon  the  eoustructiou  of  the  document,  to  look  "  not  so  nuich  to  the 
words  as  to  the  substance."  And  in  Euclulalc  Canal  Co.  v.  Breivstcr,  [1894]  2  Q.  B. 
■852,  at  p.  8.'i8,  infra,  p.  34,  Lopes,  L.J.,  said  :  "It  is  not  the  words  only  that  are  to 
be  regarded.  Tlie  whole  of  the  ciicuiustances  nuist  be  taken  into  consideration." 
■See  also  R.  v.  Smith  (1860),  30  L.  J.  M.  C.  74,  siijym,  p.  29. 
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separate  and  distinct  sets  of  apartments,  and  he  is  not  there  f(n-  the  purpose 
of  securing  to  the  landlords  the  entire  control  over  the  whole  of  the  premises 
so  as  to  give  the  landlords  the  right  at  any  time  to  go  upon  the  premises 
without  being  subject  to  an  action  of  trespass." 

Structural  severance  not  essential  to  separate  occupation. — 

The  history  of  the  law  of  rating  is  to  some  extent  involved  with 
the  history  of  the  parliamentary  franchise  {I).  For  the  purpose 
of  this  book  it  may  be  sufficient  to  refer  to  the  cases  cited  in  the 
note  (m),  and  to  say  that  the  doubts  which  at  one  time  existed 
have  been  got  rid  of  by  legislation  {n). 

The  history  of  the  law  was  thus  summed  up  by  Lord  Esher,  M.R., 
in  AllcJturch  v.  Hendon  Union  (o)  : 

"  The  phrase  '  structural  severance  '  is  not  a  phrase  which  has  any  thin  o-  to 
do  with  occupation  at  all.  It  was  a  phrase  invented  by  the  judges  at  a  time 
when  in  the  statute  of  Elizabeth  and  in  the  Franchise  Acts  they  were 
labouring  to  determine  what  was  to  be  an  occupation  v/hich  in  one  case 
would  give  a  liability  to  be  rated,  and  in  the  other  the  right  to  the  franchise. 
It  was  in  use  for  a  long  time,  and  it  had  so  far  got  into  use  that  the 
legislature  was  obliged  to  deal  with  it,  and  the  legislature  has  dealt  with  it, 
and  has,  in  fact,  done  away  with  it,  and  has  determined  that  when  dealing 
with  occupation  as  the  foundation  either  for  a  right  or  for  a  liability,  you 
must  look  to  the  occupation  and  see  what  it  is  that  is  occupied.  ...  I  say 
distinctly  this  whole  matter  of  structural  separation  is  an  exploded  phrase, 
and  an  exploded  doctrine  for  all  purposes  whatever." 

In  AllchiiTcli  V.  Hendon  Union  {p)  a  Jiouse  contained  nine 
rooms,  four  on  the  ground  floor  and  five  on  the  first  floor.  Each 
floor  was  separately  let  to  a  tenant,  who  had  the  exclusive  use  of 
the  rooms  on  his  floor  and  a  joint  use  of  the  back  yard  and  closet. 
There  was  an  internal  staircase  from  the  tirst  floor  to  the  passage, 
into  which  the  front  door  opened,  and  an  outside  staircase  from  the 
first  floor  to  the  back  yard,  which  communicated  directly  with  the 
street.  One  cistern  supplied  water  to  the  two  kitchens  on  the 
ground  floor  and  first  floor.  The  landlord  neither  resided  in  nor 
retained  any  control  over  the  house,  nor  rendered  any  services  to 
the  tenants.  The  ground  floor  tenant  had  the  only  key  to  the 
front  door,  and  the  first  floor  tenant  had  the  only  ke}^  of  the  door 
leading  to  the  separate  staircase.  The  first  floor  tenant  usually 
used  the  back  entrance  by  the  separate  staircase.  It  was  held, 
that  though  the  house  was  not  structurally  severed,  each  tenant 
had  a  separate  occupation  and  was  separately  rateable  {q). 

[I)  See  Mackenzie  and  Lushington's  Registration  Manual  (revised  ed.),  p.  153. 

(m)  Thompson  v.  Ward  (1871),  L.  K.  6  C.  P.  327  ;  Boon  v.  Howard  (1874), 
L.  R.  9  C.  P.  277. 

(?i)  See  the  Representation  of  the  People  Act,  1867  (30  k  31  Vict.  c.  102),  s.  7(2). 
and  s.  61  :  for  the  latter  section  is  now  suhstituted  s.  5  of  the  Parliamentary  antl 
Municipal  Registration  Act,  1878  (41  &  42  Vict.  c.  26). 

(o)  [1891]  2  Q.  B.  436,  at  pp.  441,  442.     _  {p)  [1891]  2  Q.  B.  436. 

Iq)  A  decision  in  the  London  Quarter  Sessions,  on  facts  very  similar  to  those  stated 
•above,  will  be  found  in  Saunders  v.  St.  Mary,  Lambeth,  Ryde's  Kat.  Ap^).  (1891 — 
1893),  1. 
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Joint  occupiers  distinguished  from  separate  tenants. — It  is 

impoi'taut  to  distinguish  the  case  of  a  Idiildiiig  in  the  hands  of 
joint  occupiers  from  that  of  a  building  of  which  the  parts  are  let 
separately  to  several  persons,  each  of  whom  is  the  occu})ier  of  the 
part  let  to  him,  and  of  that  part  only.  In  the  ordinary  case  of  a 
firm  occupying  the  whole  of  a  building,  the  partners  are  joint 
occupiers  of  the  whole  and  of  every  part  of  it,  and  each  partner  is 
liable  for  the  rates  on  the  whole  (r).  But  iu  such  a  case  as 
Allchurch  V.  Hendon  Union  (s),  where  the  different  parts  of  a 
building  are  let  to  different  tenants,  each  tenant  (if  au  occupier  at 
all)  is  an  occupier  of  his  own  part  only,  and  is  liable  for  the  rates 
on  that  part  only.  If  the  whole  building  is  rated,  under  one  entry 
in  the  rate,  as  one  indivisible  rateable  hereditament,  no  one 
tenant  is  liable  for  the  rate  on  the  whole,  because  he  is  not  the 
occupier  of  the  whole  {t),  nor  can  he  be  compelled  to  pay  the  rate 
on  the  part  which  he  occupies,  because  there  is  nothing  iu  the  rate, 
or  iu  the  valuation  list  on  which  it  is  based,  to  show  what  is  the 
value  of  that  part. 

Appropriation  of  part  of  a  larger  hereditament. — We  have 
seen  (k)  that  where  parts  of  a  dwelling-house  are  (to  use  an 
ambiguous  term)  um.lerlet,  the  control  of  the  outer  door  is 
generally  made  the  criterion  which  determines  whether  the  under- 
tenants are  to  be  regarded  as  rateable  occupiers  or  as  mere 
lodgers ;  in  other  words,  whether  the  tenants  are  respective!}' 
rateable  for  the  separate  parts,  or  the  landlord  is  rateable  for  the 
house  as  a  whole.  A  similar  or  analogous  criterion  has  been 
adopted  where  the  owner  of  a  large  hereditament  has  appropriated 
parts  of  it  to  the  use  of  a  person  who  occupies  a  position  analogous 
to  that  of  an  under-tenant  or  a  lodger.  The  cases  cited  below 
relate  to  such  an  appropriation  of  sheds,  berths,  and  quay  space 
within  a  system  of  docks  (.'•)  ;  to  a  permission  to  use  stables  within 
the  gates  of  a  railway  station  {y)  ;  to  a  cemetery  where  exclusive 
rights  of  burial  [z)  or  plots  of  land  for  graves  (a)  have  been  sold ; 
to  Messrs.  W.  H,  Smith  and  Sons'  bookstall  in  Waterloo  Station  {h) ; 
to    refreshment   rooms    iu    the    Exhibition   of   1862  (c).      In   the 

(/•)  E.  V.  rnvntcr  (1845),  7  Q.  B.  255. 

(*•)  [1891]  2  Q.  15.  436,  supra,  p.  -31. 

(0  R.  V.  Loiuhti  J  J..  [1899]  1  Q.  B.  532.  (^t)    Vide  supra,  pp.  26,  30. 

(.<;)  Allan  v.  Liccrpvol,  hunan  v.  Kirkihdc  (1874),  L.  R.  9  Q.  B,  180,  infra,  p.  33  ; 
llvchdalc  Canal  Co.  v.  Brewster,  [1894]  2  ().  li.  852;  Kyde  and  Konstam's  Rat. 
App.  (1894—1904),  143  ;  infra,  \k  34. 

[ij)  London  and  North  Western  Hail.  Co.  v.  Bnclcmaster  (1875),  L.  R.  10  Q.  B. 
70,  444,  infra,  p.  35  ;  London  and  Bluckwall  Hail.  Co.  v.  All  Saints,  Poplar  (1867). 
31  J.  P.  102. 

{%)  11.  V.  St.  Marij  Abbot's  (1840),  12  A.  &  E.  824,  infra.  Chapter  XXI. 

(«)  It.  V.  Abney  Park  Cemetery  Co.  (1873),  L.  R.  8  n.  B.  515,  infra,  Cliaptei 
XXI. 

(b)  Smith  V.  Lambeth  (1882),  10  Q.  B.  D.  327,  affinning  9  (J.  B.  D.  585,  infra, 
p.  36. 

('•)  B.  V.  Morrish  (1863),  32  L.  J.  M.  C.  245,  infra,  p.  38. 
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different  agreements  ditiferent  words  will  be  found ;  but  in  con- 
sidering whether  the  agreements  create  a  separate  occupation,  it  is 
the  substance  rather  than  tlie  form  that  has  been  regarded  ('/),  and 
the  use  of  words  which  imply  a  separate  occupation  has  in  several 
cases  been  held  not  conclusive.  Thus  it  has  been  held  that  nO' 
separate  occupation  was  created  by  written  agreements  which  used 
the  words  "  occupation/'  "  rent,"  and  "  tenancy  "  (e),  or  the  words 
"  occupy  and  use,"  "rent,"  and  "  possession  "  (/).  On  the  other 
hand,  it  seems  clear  that  a  separate  occupation  may  be  created  by 
a  written  agreement  which  not  only  contains  no  words  appropriate 
to  a  demise,  but  even  contains  a  proviso  that  it  shall  not  operate 
as  a  lease  (g).  An  express  covenant  by  the  tenant  (or  licensee)  to 
pay  all  rates  and  taxes  does  not  necessarily  make  him  liable  to  be 
rated  as  occupier  (A),  though  no  doubt  it  is  one  of  the  things  which 
have  to  be  taken  into  account. 

Appropriation   of  berths,  quays,   and   sheds   in   docks. — In 

Allan  V.  Liverpool  and  Inviaii  v.  Kivkdale  (i),  which  were  heard 
together,  the  Mersey  Dock  Board  had  "  appropriated  to  the  use  " 
of  the  appellants  (who  were  shipowners)  certain  berths  for  ships, 
Avith  quay  space  and  sheds  attached  (all  of  which  formed  part  of 
the  system  of  docks  belonging  to  the  Board),  on  payment  of  a 
fixed  charge  by  the  appellants,  "to  commence  from  the  date  of 
their  occupation,"  and  the  arrangement  was  to  last  during  the 
pleasure  of  the  Dock  Board.  Parts  of  the  sheds  were  open,  parts 
had  doors,  each  with  two  locks,  and  when  goods  subject  to  duty 
were  in  the  sheds  the  doors  were  locked  at  night,  one  key  being 
kept  by  the  ap^^ellants,  the  other  at  the  custom  house.  Occasionall}^ 
when  an  appropriated  berth  was  not  occupied  by  the  appellants' 
steamers,  it  was  used  under  the  direction  of  the  dock  master  by 
other  vessels,  which  then  also  used  the  quay  space  and  sheds 
attached  to  the  berth  without  payment  to  the  appellants  and 
without  their  consent.  The  Dock  Board  also  exercised  the  right 
(under  their  special  Acts)  of  charging  a  penal  quay  rent  on  goods 

{d)  Per  Lopes,  L.J.,  Rochdale  Canal  Co.  v.  Breustcr,  [1894J  2  Q.  B.  8a2,  at 
p.  858,  Ryde  and  Konstam's  Rat.  App.  (1894 — 1904),  at  p.  152;  infra,  p.  34  ;  per 
Blackbukn,  J.,  Allan  v.  Liverpool  (1874),  L.  R.  9  Q.  B.  180,  at  p.  193.  See  also 
the  judgment  of  Blaokbukn,  J.,  in  11.  v.  Sf.  George's  Union  {IBTl),  L.  R.  7  Q.  B. 
90,  at  p.  101,  referring  to  E.  v.  Smith  (1860),  30  L.  J.  M.  C.  74,  supra,  p.  29.  See  also 
Fercyv.  Hall,  [1903],  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  319,  infra,  \).  50. 

(e)  Allan  v.  Liverpool,  Inman  v.  Kirkdalc,  supra.  The  words  "occupy"  and 
"rent"  were  used  in  the  agreement  in  Rochdale  Canal  Co.  v.  Brewster,  infra,  p.  34. 

(/)  London  and  North  Western  Rail.  Co.  v.  Buckmaster,  infra,  p.  35. 

(fj)  See  R.  V.  Stevens  (1865),  12  L.  T.  491,  infra,  p.  265  ;  Kittow  v.  Liskeard 
(1874),  L.  R.  10  Q.  B.  7,  infra,  p.  41.  The  former  case  related  to  the  occupation  of 
the  whole,  not  a  part,  of  a  complete  hereditament,  but  it  seems  to  be  in  point  on  the 
present  question.  See  also  Mayor,  etc.,  of  Southend-on-Sea  v.  White,  [1900]  17 
T.  L.  R.  5  ;  Fercy  v.  Hall,  [1903]  Ryde  and  Konstam's  Rat.  App.  (1894— 1904),  319, 
infra,  p.  50. 

{h)  Roclulale  Canal  Co.  v.  Brewster,  [1894]  2  Q.  B.  852,  Ryde  and  Konstam's  Rat. 
App.  (1894—1904),  143,  infra,  p.  34. 

(i)  (1874),  L.  R.  9  Q.  B.  180. 
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(not  belonging  to  the  appellants)  allowed  to  lie  too  long  on  the 
quay  space  appiopiiateil  to  the  appellants,  and  tins  rent  was 
retained  by  the  Dock  Board.  The  Board  also  appropriated  to  the 
appellants  space  to  be  used  as  a  coal  depot,  "  upon  sufferance 
only,"  under  an  agreement  which  used  the  words  "  rent "  and 
"tenancy,"  and  the  depot  continued  to  be  used  by  the  appellants 
for  eighteen  years.  Under  the  special  Acts  (/•)  the  Dock  Board 
were  authorised  "  to  set  apart  and  appropriate  any  particular 
portion  of  any  dock,  wharf,  quay,  warehouses,  sheds,  or  other 
works,  with  the  appendages  thereto,  for  the  exclusive  accommoda- 
tion and  use  of  any  company  or  firm,"  subject  to  the  proviso  that 
every  company  or  firm  to  whom  such  exclusive  accommodation 
should  be  afforded,  and  their  vessels,  servants,  etc.,  should  be 
subject  to  the  general  rules  and  regulations  of  the  Board  applicable 
to  their  docks.  It  was  held  that  the  Board  had  not  parted  with 
the  occupation,  and  therefore  that  they,  and  not  the  appellants, 
were  rateable.  The  decision  was  grounded  on  the  fact  that  the 
use  made  by  the  appellants  of  the  parts  appropriated  to  them  was 
subject  to  the  general  control  exercised  by  the  Dock  Board  over 
the  docks  as  a  whole  ;  and  the  appellants  were  therefore  held  to  be 
in  a  position  analogous  to  that  of  a  lodger  (Z). 

This  decision  Avas  followed,  on  very  similar  facts,  in  Rochdale 
Canal  Co.  v.  Breivster  (m).  In  that  case,  the  Mersey  Dock  Board, 
under  the  special  Acts  above  referred  to,  agreed  "  to  set  apart  and 
approjjriate  to  the  use  of"  a  canal  company  a  berth  with  the  quay 
space  opposite  thereto ;  the  company  agreed  to  pay  a  "  rent,"  and 
all  rates  and  taxes,  to  keep  the  premises  in  repair  "  during  the 
continuance  of  the  appropriation  "  (n),  to  allow  the  servants  of  the 
Dock  Board  to  have  free  access  to  all  parts  of  the  premises,  and  to 
conform  to  such  byelaws  and  regulations  of  the  Board,  as  should 
be  applicable  to  the  premises.  The  quay  space  appropriated  to  the 
company  lay  between  the  dock  and  the  street,  and  was  not  fenced 
in.  It  was  held  by  the  Court  of  Appeal  that  the  company  were  not 
in  occupation,  and  were,  therefore,  not  rateable.    Lopes,  L.J.,  said(o) : 

' '  The  point  in  this  case  is  whether  such  exchisive  jjossession  has  been 
parted  with  by  the  Board,  as  is  necessary  to  make  the  respondents  [the  canal 
company]  liable  to  pay  rates.  In  determining  this  question,  it  is  the  intention 
of  the  parties  which  has  to  be  looked  at ;  it  is  not  the  words  only  that  are  to 
be  regarded.  The  whole  of  the  circumstances  must  be  taken  into  consideration. 
It  is  the  substance  of  the  transaction,  rather  than  the  fonn  (p),  that  determines 

[k)  The  question  when  it  is  permissible  to  look  at  the  legal  title,  iu  determining 
who  is  the  occuiuer,  is  considered,  infra,  p.  51. 

(l)  An  extract  from  the  judgment  of  liLACKBUiix,  J.,  is  set  out,  siqnri,  p.  28. 

(m)  [1894]  2  (j.  B.  852  ;  Kydeand  Koiistam's  Rat.  App.  (1891—1894),  143. 

(?i)  The  word  "appropriation"  was  used  instead  of  "tenancy"  throughout  the 
agreement. 

(o)  [1894]  2  Q.  B.,  at  p.  858. 

Ip)  Vf.  U.  V.  Bmith  (1860),  30  L.  J.  M.  C.  74,  at  p.  76,  mirra,  p.  29  ;  see  also 
p.  30,  note  {k). 
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the  question,  whether  such  an  exclusive  occupation  exists  as  will  make  the 
property  rateable.  In  this  case,  I  have  come  to  the  conclusion  that  there  is 
such  a  predominating-  right  of  control  reserved  to  the  Board,  as  to  prevent  the 
occupation  being  so  exclusive  as  to  be  rateable.  In  my  judgment,  what  passed 
to  the  respondents  was  the  licence  to  use  the  accommodation  of  the  cranes, 
quays,  land  and  water  berths,  subordinated  to  superintending  control  of  the 
Board — a  mere  incorporeal  right.     They  could  not  exclude  the  Board." 

Stables  in  a  railway  station :  Buckmaster's  Case. — In  London 
and  JS^orth  Western  Rail.  Co.  v,  Buchnastei-  (q),  three  judges  in 
the  Queen's  Bench  (Blackburn,  Quain,  and  Archibald,  JJ.) 
were  unanimous  in  holding  that  the  agreement  to  which  the  case 
related  did  not  create  a  separate  occupation  of  certain  stables  at 
Clapham  Junction.  In  the  Exchequer  ChamLer,  six  judges  were 
equally  divided  in  opinion,  and  the  judgment  of  the  court  below  was 
therefore  affirmed,  though  it  can  hardly  be  said  to  be  confirmed. 

The  decision  was  doubted  by  Brett,  L.J.,  in  Smith  v.  St.  Mary, 
Lambeth  (r),  but  appears  to  have  been  approved  by  the  Court  of 
Appeal  in  Rochdale  Canal  Co.  v.  Brevjsteris).  It  may,  j^erhaps, 
be  said  that  the  doubts  thrown  upon  the  decision  of  the  Queen's 
Bench  in  Buckmaster's  Case,  did  not  relate  so  much  to  the 
principles  laid  down,  as  to  the  application  of  established  principles 
to  the  particular  facts  of  the  case.  It  is  probably  true  to  say  that 
Buchnasters  Case  is  an  extreme  instance  of  the  application  of 
those  general  principles. 

In  London  and  North  Western  Rail.  Co.  v.  Biichinaster  (t),  the 
railway  company  were  the  owners  of  stables  at  Clapham  Junction 
station,  access  to  which  was  obtained  by  gates  between  the  public 
roads  and  the  company's  approach  roads.  The  Clay  Cross  Com- 
pany (who  were  coal-owners)  used  the  stables  under  a  written 
agreement,  whereby,  in  consideration  of  the  permission  "  to  occupy 
and  u.se  a  stable  for  the  accommodation  of  four  horses  "(('),  the 
coal-owners  undertook  to  pay  "  the  clear  monthly  rent  or  sum  of 
11.  OS.,  without  any  deduction  whatsoever,"  and  so  long  as  they 
should  "occupy  or  use"  the  said  stable,  to  be  bound  by  the  rail- 
way company's  "  byelaws,  rules,  and  regulations,"  and  to  "  deliver 
up  possession  "  on  receipt  of  notice  in  writing.  The  railway  com- 
pany did  not,  in  fact,  exercise  any  control  over  the  stables,  and 
none  of  the  company's  byelaws,  rules,  and  regulations  were 
material.  It  was  held  by  the  Queen's  Bench  that  the  railway 
company  intended  to  retain  control  over,  and  not  part  with  the 

iq)  (1875),  L.  R.  10  Q.  B.  70,  444. 

(r)  (1882),  10  Q.  B.  D.  327,  at  pp.  328,  331. 

is)  [1894J  2  Q.  B.  852  ;  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  143  ;  supra, 
p.  34. 

{t)  (1874),  L.  R.  10  Q.  B.  70,  444.  With  this  case  cf.  London  and  Blaclwall 
Eail.  Co.  V.  All  Saints,  Poplar  (1867),  31  J.  P.  102. 

{u)  It  was  not  quite  clear  whether  the  agreement  related  to  a  particular  stable,  or 
whether  it  would  be  satisfied  by  the  provision  of  equal  acconiniodatioa  in  anj'  of  the 
stables  (of  which  there  were  several)  at  the  station  (see  L.  R.  10  Q.  B.,  at  p.  79). 
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possession  of,  the  stables,  and  tlieref'oic  that  tliey  were  rateable  (./•). 
Blackbuhn,  J.,  said  iy)  : 

"  The  occupier  of  auy  property  is  the  i>erf«on  who  has  the  sole  aud  exclusive 
possession  of  it,  aud  he  is  the  persoii  who  ought  to  be  rated.  "NVheuever  the 
owner  of  property  demises  it  to  another,  giving  him  the  exclusive  possession 
and  occupation,  so  as  to  make  him  tenant  of  it,  it  is  the  tenant  who  should 
be  rated,  and  not  the  landlord.  In  this  case,  however,  I  do  not  think  what 
was  dune  did  amount  to  a  demise  of  any  portion  of  this  property,  but  merely 
to  a  giving  of  a  licence  to  have  the  easement  and  Tise  of  it,  analogous  to  the 
case  of  a  lodger.  ...  If ,  in  the  agreement  with  the  I  'lay  Cross  Company, 
they  [the  owners]  agi-ee  that  that  com])any  shall  enter  into  and  be  jjossessed 
exclusively  of  this  stable,  and  shall  continue  i^ossessed  until  a  month's  notice 
shall  be  given,  then  the  railway  comj^any  have  given  them  possession  of  this 
stable,  and  the  Clay  Cross  Company  are  the  occupiers  ;  but  if  the  effect  of  the 
agreement  and  the  intention  of  the  parties  is  this,  '  We  are  occupiers  of  the 
station  including  the  stable,  and  in  that  stable  we  do  agree  with  you  that  we 
will  give  you  the  sole  right  of  putting  yoiu-  horses,  but  oiu'selves  retaining  the 
control  of  our  stable  as  jjart  of  oui'  station,'  then  the  railway  company  remain 
occupiers."  [Blackbl'KX,  J.,  subsequently  based  his  decision,  "that  the 
Clay  Cross  Company  were  but  lodgers  in  the  stable,"  on  the  clause  in  the 
agreement  whereby  they  were  boxuid  to  observe  the  byelaws,  etc.] 

And  QUAIX,  J.,  said  (c) : 

"  It  is  clear  that  before  this  arrangement  these  stables  were  a  j^art  of  the. 
railway  station  premises  at  that  particular  place  at  Clapham  Junction  ;  and 
these  stables  are  within  the  curtilage,  which  curtilage  is  undoubtedly,  taking 
it  as  a  whole,  practically  in  the  possession  and  occupation  of  the  railway 
company.  These  stables  can  only  be  apjn-oached  by  the  roads  over  which  the 
railway  comjjauy  undoubtedly  have  exclusive  control,  and  they  are  entered 
by  gates  at  the  end  of  these  ai)proachcs,  which  I  think  we  may  fairly  infer 
are  under  the  control  of  the  railway  comjjany.  And  therefore  the  railway 
company  seem  to  be  in  i)ossession  and  occupation  of  the  whole  of  these 
premises,  very  much  in  the  way  the  cemeteries  were  held  («)  to  be  under  the 
control  and  in  the  possession  of  the  cemetery  companies." 

Bookstalls  at  a  railway  station. — la  Smitlc  \.  Lambeth  (b), 
it  Avas  held  that  INIessrs.  W.  H.  Smith  and  Son  were  not  rateable 
for  their  bookstall  at  Waterloo  Station  (c),  because  they  had 
not  exclusive  occupation,  but  merely  exclusive  enjoyment.  The 
company,  under  a  written  agreement  in  which  JVIessrs.  Smith  and 
Son  were  called  "the  tenants,"  gave  to  them  for  the  term  of 
seven  years  the   sole  and  exclusive  licence  and  privilege  to  sell 

(x)  There  was  a  further  question  as  to  some  sidings  which  were  "appropriated" 
to  various  coal-owuers,  but  which  (if  not  fully  occupied  by  the  coal-owner  to  whoia 
they  were  appropriated)  were  a]jpropriated  to  other  eoal-owuers  liy  the  railway 
coiupauy.  As  to  tliese  sidings,  tlie  company  admitted  (aud,  as  the  court  held, 
rightlv  admitted)  that  they  were  in  occupation,  aud  were  rateable. 

(y)"L.  R.  10  Q.  B.,  at  pp.  76,  77.  {z)  L.  R.  10  Q.  B.,  at  pp.  78.  79. 

(it)  See  JL  V.  St.  Mary  Ahbofs  (1840),  12  A.  k,  E.  824;  R.  v.  Abncj  Farh 
Ceinelery  Co.  (1873),  L.  R.  8  Q.  B.  515  ;  vide  infra,  Cliapter  XXI. 

ib)  (1882),  10  Q.  B.  D.  327  ;  altirmiug  9  Q.  B.  D.  585. 

(c)  The  ijuestiou  was  not  whether  the  bookstalls  were  in  their  nature  rateable 
(see  10  Q.  B.  D.,  at  p.  329).  In  rating  tlie  railway  comi)an3'  for  the  whole  station, 
the  payment  made  to  them  in  respect  of'  the  bookstalls  ought  iu  some  way  or  otlier 
to  be  taken  into  account. 
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newspapers,  books,  etc.,  at  all  stations,  "  with  full  liberty  for  the 
tenants,  subject  to  the  approval  of  the  engineer  of  the  company, 
to  erect,  on  such  part  of  the  platforms  of  the  said  stations  as  might 
be  approved  by  the  general  manager,  all  necessary  bookstands, 
cases,  cupboards,  etc.,  and  to  remove  or  alter  the  position  from 
time  to  time,"  with  full  ingress  or  egress  at  all  reasonable  times 
for  "the  tenants,"  and  their  servants,  to  and  from  the  stations 
"for  the  purposes  of  the  grant."  Persons  employed  by  "the 
tenants  "  were  to  be  under  the  control  and  to  obey  all  reasonable 
orders  of  the  station-master,  and  were  to  be  liable  to  removal  from 
the  station  for  misconduct.  The  "tenants"  covenanted  to  pay 
"rent"  monthly,  recoverable  by  distress  "as  in  the  case  of  rent 
in  arrear":  not  to  assign  the  benefit  of  the  "  grant,  licence,  or 
agreement,"  without  the  consent  of  the  company  ;  and  to  obey 
the  regulations  made  by  the  company  concerning  the  placing  of 
the  bookstands,  etc.,  on  the  platforms.  The  bookstands,  etc.,  were 
to  be  constructed  to  the  satisfaction  of  the  engineer.  Some  of 
the  bookstalls  Avere  fixed  to  the  platforms  and  w^alls ;  some  rested 
merely  by  their  own  weight.  In  the  course  of  the  argument. 
Field,  J.,  said  to  counsel  for  the  assessment  committee,  "  You 
must  show  that  the  company  have  done  something  more  than 
grant  to  Smith  and  Son  'exclusive  enjoyment,' — that  they  have 
granted  them  exclusive  occupation  "  {d);  and,  in  giving  judgment, 
he  said  {e)  : 

"  The  compuiy  liuve  gvanted  something.  Was  it  exrlusivo  oociipation  or 
exclusive  enjoyment  ?  Have  they  parted  with  the  occupation  Y  To  determine 
this,  we  must  look  at  the  whole  scojie  of  the  agreement.  ...  I  come  to  the 
conclusion  that  the  parties  did  not  intend  the  indenture  to  operate  as  a 
demise,  but  only  as  a  licence  or  privilege.  Here  there  is  a  general  rateability 
in  the  company.  Is  there  then  a  special  rateability  in  another  ?  The 
company  keep  in  their  own  hands  the  whole  control  of  the  ingress  and  egress. 
.  .  .  The  bookstands  are  closed  at  night  and  locked,  and  the  keys  are 
kept  by  the  servants  of  the  appellants  [Smith  and  Son].  The  contents 
consisting  for  the  most  part  of  small  articles,  this  was  a  necessarj'  precaution 
for  the  security  of  the  appellants'  jiropertj^  and  is  consistent  with  an  exclusive 
enjoyment  apart  from  exclusive  occujiation.  A  lodger  has  exclusive  enjoy- 
ment of  the  apartment  let  to  him,  but  if  the  landlord  retains  the  control  and 
dominion  of  the  whole  structure,  the  tenant  has  not  that  exclusive  occupation 
which  is  required  to  make  him  rateable." 

This  judgment  was  affirmed  (/)  by  the  Court  of  Appeal.  Brett, 
L.J.,  said  (fj) : 

"  Parts  of  the  indenture  look  like  a  demise,  others  are  wholly  inconsistent 
-n'ith  an  intention  to  create  an  interest  of  that  kind.    In  order  to  ascertain  the 

(d)  Cf.   Allan  v.    Liveiynnl  (1874),   L.  R.   9  (">.  B.  180,  at  ]>.  192,   supra,  p.  2^  ; 
r,.  v.  Sviit/i  (I860),  30  L.  J.  M.  C.  74,  at  p.  76,  ■■^I'jrra,  p.  29. 
(p)  9  Q.  B.  D.,  at  pp.  594— .596. 
(/•)  10  Q.  B.  J).  327  ;  52  L.  J.  M.  C.  1  ;  48  L.  T.  57. 
{g)  10  Q.  B.  D.,  at  p.  330. 


38  OCCUPATION.  [part  I. 

true  meaning,  the  whole  instrnment  must  be  looked  at ;  parts  of  it  must  not 
be  taken  separately,  the  que?;tiou  arises  upon  the  whole.  The  grantees  are 
called  the  'tenants';  but  they  can  go  into  the  station  only  at  reasonable, 
that  is,  particular,  times,  and  for  limited  ])urposes ;  the  rent  is  to  be  paid  for 
the  whole  of  the  licence  or  privilege  granted  ;  the  bookstalls  and  cupboards 
have  been  erected  with  the  approval  of  the  company's  engineer,  and  are 
movable  at  pleasure,  for  it  is  for  the  comi)anj'  to  direct  where  they  are  to  be 
placed.  It  is  clear  upon  these  facts  that  there  has  been  no  demise,  the 
indenture  creates  only  a  licence  or  privilege  with  certain  auxiliary  rights.  In 
this  view  Smith  and  Son  have  no  rateable  occupation  ;  the  only  manner 
in  which  the  bookstalls  can  be  rated  is  that  the  railway  company  must  be 
assessed  at  an  enhanced  A'alue." 

Refreshment  rooms  in  an  exhibition. — In  R.  v.  Morruli  {h), 
the  commis;sioners  for  the  Exhibition  of  1862  gave  to  refreshment 
contractors  the  right  to  sell  refreshments  on  a  space  appropriated 
to  them  within  the  exhibition.  The  contractors  were  to  fit  up  the 
space  allotted  with  counters  and  fittings,  to  provide  cellars,  to  lay- 
on  sas  and  water.  The  contractors  and  their  servants  were  to  be 
subject  to  the  byelaws  and  regulations  of  the  commissioners,  who 
couhl  require  the  contractors  to  discharge  immediately  a  servant 
guilty  of  misconduct ;  provisions  were  to  be  brought  in  within 
specified  hours  ;  the  contractors  were  to  keep  the  appropriated 
space  clean,  and  to  remove  all  rubbish.  The  fittings  and  counters 
were  to  become  the  property  of  the  commissioners  when  erected. 
The  keys  of  the  doors  between  the  refreshment  department  and 
the  rest  of  the  exhibition  buildings  were  kept  by  the  commissioners ; 
and  the  contractors  and  their  servants  Avere  locked  out  every  night, 
and  re-admitted  every  morning.  It  was  held  that  the  contractors 
were  not  rateable,  because  it  was  not  intended  that  they  should 
have  the  exclusive  occupation  of  the  appropriated  space ;  and 
WiGHTMAN,  J.,  said  (0  :  "  To  make  the  occupie)-  (i.e.,  the  person 
alleged  to  be  occupier)  liable,  the  occupation  ought  to  be  exclusive 
in  its  nature  {k).  Here  the  appellants  could  hardly  have  power  to 
turn  off  the  commissioners  and  their  friends  if  they  had  chosen  to 
walk  through  the  space  appropriated  to  them  with  the  exclusive 
privilege  of  selling  refreshments." 

Lease  of  a  box  in  a  theatre.— In  R.  v.  8t.  Martin' s-ln-the- 
Flelds  [l),  a  box  in  Drury  Lane  Theatre  was  let  for  eighty-two 
years,  under  a  lease  whicli  gave  the  free  and  exclusive  use  and 
enjoyment  of  the  box,  every  evening  and  night  upon  which  any 
public  entertainment  should  be  exhibited  in  the  theatre.  It  was 
held  that  the  box  was  a  "tenement,"  and  that  it  was  "held  and 
occupied  "  by  the  lessee,  within  the  local  Act  under  which  the  rate 
in  the  parish  was  made.     Whether  the  case  was  rightly  decided  or 

(7i)  (1863),  32  L.  J.  M.  C.  245.  (0  32  L.  J.  M.  C,  at  p.  248. 

(k)  See,  however,  p.  47,  infra,  as  to  the  meaning  of  the  word  "exclusive"  iu 
this  connection. 

(l)  (1842),  3  Q.  B.  204. 
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not  with  reference  to  the  local  Act,  it  is  submitted  that  it  is 
impossible  to  regard  the  decision  as  a  correct  statement  of  the  law 
under  the  statute,  43  Eliz,  c,  2,  as  it  is  wholly  inconsistent  with 
many  cases,  of  which  it  is  sufficient  to  mention  Allan  v.  Liver- 
l)ool  (m),  Rochdale  Canal  Co.  v.  Breiuster  (n),  and  Bradley  v. 
Baylis  (o).  It  seems  clear  that  the  lessee  of  the  box  must  have 
used  it,  subject  to  such  a  control  on  the  part  of  the  occupiers  of 
the  theatre,  as  to  prevent  the  lessee  of  the  box  from  being  an 
"occupier."  And  in  London  a/nd  Nortli  Western  Rail.  Co.  v. 
Bitchmaster  (j)),  Blackburx,  J.,  puts,  as  an  examjjle  of  an  owner 
who  does  not  part  with  the  occupation  of  his  jjroperty,  "the  case 
of  a  theatre,  where  the  owner  of  the  theatre  gives  to  persons  for  a 
term  the  sole  use  of  a  private  box  or  a  stall,  but  never  intends  to 
let  to  them  the  entire  occupation,  but  keeps  to  himself  the  control 
and  occupation  of  it  as  part  of  the  theatre  "  (q). 

A  mere  easement  is  not  rateable. — Under  the  statute, 
43  Eliz.  c.  2,  the  person  made  liable  is  the  "  occupier"  of  lands, 
houses,  etc.  To  create  liability,  occupation  is  essential,  and 
the  possession  of  a  mere  easement  over,  or  a  right  to  enter  upon 
land  is  insufficient  (r).  But  an  easement  may  be  so  extensive  in 
its  nature,  that  the  enjoyment  of  it  may  require  the  entire  and 
exclusive  possession  (s).  "  An  easement  may  be  of  such  a  character 
as  requires  the  occupation  of  land  for  its  exercise,  and  confers  a 
right  to  occupy  land  during  its  continuance  "  (t).  And  the  person 
having  the  possession  involved  in  such  an  easement  is  (for  the 
purposes  of  the  poor  rate)  the  occupier  and  liable  to  be  rated  (u). 
In  considering  whether  the  owner  of  land  has  demised  the  occupa- 
tion, or  merely  granted  an  easement,  or  a  licence  to  enter  and  use 
the  land,  the  substance  of  the  thing,  rather  than  the  particular 
words  used  in  the  documents,  must  be  looked  at(.r)-     And,  even 

(m)  (1874),  L.  R.  9  Q.  B.  ISO,  supra,  p.  33. 

{n)  [1894]  2  Q.  B.  852  ;  Ryde  and  Konstam's  Rat.  App.  (1894— 1904).  143  ;  siqrra, 
p.  34. 

(o)  (1881),  8  Q.  B.  D.  195.  siqmi,  p.  27. 

ip)  (1874),  L.  R.  10  Q.  B.  70,  at  p.  78. 

(q)  11.  V.  St.  Martin  s-in-the-Fldds  (1842),  3  Q.  B.  204,  Avas,  however,  approved 
by  Blackeukn,  J.,  in  11.  v.  Murrisk  (1863),  32  L.  J.  M.  C.  245;  11  W.  R.  960, 
supra,  p.  38. 

(?•)  R.  v.  Trent  and  Mersey  Nai:i(jation  (1825),  4  B.  &  C.  57  ;  Manchester, 
Skefffeld,  and  Lincolnshire  Hail.  Co.  v.  Doncasfer  Union,  Ryde's  Rat.  App. 
(1891—1893),  318  ;  affirmed  in  House  of  Lord.s  (1894),  71  L.  T.  585  ;  Roeidsx. 
'Trumpington  (1870),  L.  R.  6  Q.  B.  56;  I'alargoch  Mining  Co.  v.  St.  Asapli  Union 
(1868),  L.  R.  3  Q.  B.  478. 

(6-)  11.  V.  Archbishop  of  York  (1849),  14  Q.  B.  81,  at  p.  109. 

(0  HolyiceU  Union  v.  Halkyn  District  Mines  Drainage  Co.,  [1895]  A.  C.  117,  at 
p.  lol  ;  see  also  p.  48,  infra. 

(u)  See  Kittow  v.  Liskcarcl  Union  (1874),  L.  R.  10  Q.  B.  7,  infra,  p.  41  ; 
Roads  v.  Overseers  of  Trmnpinglon  (1870),  L.  R.  6  Q.  B.  56,  infra,  p.  42. 

{x)  Mayor,  etc.,  of  Southport  v.  Onnskirk  Union,  [1893]  2  Q.  B.  468,  at  p.  473  ; 
Ryde's  Rat.  A])p.  (1891—1893).  355.  at  p.  360.  Cf.  Rochdale  Canal  Co.' v. 
Brnostcr,  [1894]  2  Q.  B.  852,  at  p.  858;  Ryde  and  Konstam's  Rat.  App.  (1894— 
1904),  143,  at  p.  152  ;  and  the  otlier  cases  cited  in  note  ((/),  supra,  p.  33. 
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where  a  deed  lias  contained  a  proviso  that  it  was  not  to  be  a 
lease  creating  a  tenancy,  but  a  licence  onl}',  it  has  been  held 
that  the  person  holding  under  the  deed  may  be  rateable  as  the 
occupier  {y). 

It  is  not  always  easy  to  apply  the  general  rule  to  the  facts  of 
particular  cases,  so  as  to  determine  whether  the  grantee  of  certain 
specified  rights  over  land  has  the  occupation,  or  merely  an 
easement  or  right  of  entry  ;  but  the  general  rule  was  thus  laid 
down  by  Cave,  J.,  in  ^Fayor,  etc.,  of  Soiitliport  v.  Onnskirk 
Union  (z)  : 

"  So  long  as  a  man  who  is  both  owner  and  occupier  grants  away  certain 
limited  rights  onlj',  reserving  to  himself  all  the  rights  except  those  which  he 
so  grants  away,  he  retains  the  occupation,  and  the  grantee  gets  merely  tlie 
limited  rights ;  where,  on  the  other  hand,  he  grants  away  his  rights 
generally  (although,  of  course,  only  for  a  limited  time,  as  must  be  the  case 
in  every  tenancy),  then,  although  he  may  reserve  certain  rights  to  himself, 
he  ceases  to  be  the  occupier,  and  the  jierson  to  whom  the  general  grant  is 
made  becomes  the  occupier  in  his  place." 

This  passage  assumes  the  existence  of  two  persons,  the  grantor 
and  grantee  of  certain  rights,  of  which  persons  one  or  other  must 
be  the  occupier,  and  therefore  rateable.  But  it  may  be  that 
neither  the  grantor  nor  the  grantee  can  be  rated,  for  mere  owner- 
ship does  not  make  the  grantor  rateable.  In  cases  where  the  use 
of  the  bed  of  a  river,  or  the  soil  of  a  highway,  is  given  to  a  railway 
or  canal  company  (or  similar  bodies)  vmder  special  Acts,  it 
frequently  happens  that  if  the  company  (having  certain  limited 
rights  over  the  land)  are  held  to  be  not  in  occupation  of  it,  there 
is  nobody  who  can  be  rated  at  all  {((). 

In  Talargoch  Mining  Co.  v.  *S'^.  Asaph  (b),  the  appellants,  for 
the  purpose  of  w^orking  tiieir  mine,  diverted  a  stream  through  an 
artificial  channel  which  lay  partly  on  land  belonging  to  the 
appellants,  partly  on  land  for  the  use  of  which  they  made  a  pay- 
ment to  the  occupiers  ;  the  watercourse  was  partly  open,  partly  in 
tunnel,  and  for  about  350  yards  in  pipes.  It  Avas  held  that  the 
appellants  were  in  occupation  of  the  whole,  and  that  there  was  no 
distinction  between  the  different  parts  of  the  watercourse,  or 
between  the  j^ipes  of  the  mining  company  and  those  of  gas  and 
water  companies. 

Licence  to  enter  land  and  dig  for  stone  and  other  minerals. 

— The  effect  of  giving  a  person  a  licence  to  enter  upon  land  and 
dig  for  minerals  m((y  he  equivalent  to  giving  him  the  right  to 

{y)  R.  V.  Stevens  (1865),  12  L.  T.  491,  infra ,  p.  265. 

(;)  [_1898]  2  (i.  B.  468,  at  p.  473  ;  Kjde's  Rat.  Ai)p.  (1891—1893),  355,  i.ifru, 
pp.  265 — 267,  wlieie  the  case  is  more  fully  considered. 

(«)  See  the  cases  as  to  the  rateability  of  artificial  canals  and  natin-al  rivers,  and  of 
moorings,  infra,  Cliapters  XVII.  and  XIX. 

(6)  (1868),  L.  R.  3  Q.  B.  478. 
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occupy.  Whether  it  is  so  or  not  is  ahiiost  eiitirely  a  question  of 
fact ;  and  to  answer  this  question,  it  appears  to  be  necessary  to  ask, 
— Does  the  exercise  of  the  rights  given  by  the  licence  involve  a 
jjhysical  possession  of  the  soil,  and  is  the  right  an  exclusive  right  ? 
If  these  questions  are  answered  in  the  affirmative  then  the  licensee 
(on  entering)  becomes  the  occupier,  and  is  rateable  ;  but  not 
otherwi.se  (c).  The  mere  grant  of  a  right  to  enter  upon  land,  if 
the  right  be  not  exercised,  cannot  make  the  grantee  an  occupier. 
Thus,  in  R.  v.  Fayle  (d),  a  lease  Avas  granted  of  existing  claypits, 
with  the  right  to  dig  for  clay  in  other  lands.  The  lessee  did 
not  work  the  pits  or  dig  for  clay,  and  it  was  held  that,  until  he 
acted  under  the  lease,  there  was  no  occupation,  and  he  was  not 
rateable. 

In  R.  V.  Trent  and  Mersey  I^ avigation  {('),  the  proprietors  of 
certain  quarries  agreed  to  supply  the  canal  company  with  stone, 
and  on  their  failure  to  do  so  the  company  were  to  be  at  liberty  to 
enter  the  quarries  and  to  dig  as  much  stone  as  they  wanted  on 
paying  a  fixed  price  per  ton.  The  proprietors  made  default,  and 
the  company  entered  and  worked  the  quarry,  and  for  twenty  years 
they  were  the  only  persons  who  did  so.  It  was  held  that  the 
company  were  not  rateable,  because  there  Avas  nothing  in  the 
contract  to  prevent  the  owners  of  the  quarry  from  giving  to  others 
also  the  privilege  of  getting  stone ;  the  canal  company,  therefore, 
■had  not  any  sole  and  exclusive  occupation,  but  a  mere  privilege. 

This  case  must  be  contrasted  with  Kittoiv  v.  Lisl'eard  Union  (/), 
in  which  the  owners  of  lands  granted  for  twenty-one  years  to 
certain  grantees  "  liberty,  licence,  power,  and  authority  to  dig, 
work,  and  search  for  "  all  metals  Avithin  certain  limits,  to  sink 
shafts,  and  erect  engines  and  buildings  ;  reserving  to  the  grantors 
liberty  to  enter  on  the  limits,  and  "  to  driA^e  pits  and  adits  into  any 
■other  lands  "  (g).  The  grantees  entered,  erected  buildings  and 
fixed  machinery,  and  made  tram  and  other  roads.  It  Avas  held 
that,  even  assuming  the  deed  conveyed  nothing  but  a  licence,  the 
grantees  Avere  in  sole  occupation  de  facto  of  the  buildings  and 
machinery  ;  that  it  mattered  not  AAdiether  the  grantor  had  a  right 
to  eject  them  at  his  pleasure  ;  and  that  so  long  as  he  did  not  eject 
them,  and  they  continued  in  the  sole  and  exclusive  occupation  of 
the  sheds  and  engines,  they  Avere  rateable. 

(c)  The  word  "exclusive"  must  not  be  understood  as  meaning  that  the  licensee 
can  exclude  all  other  persons  from  exercising  anj-  rights  over  the  land,  but  as 
meaning  that  he  can  exclude  all  other  persons  from  exercising  the  rights  which  are 
given  to  him  :  vide  infra,  p.  47. 

id)  (1856),  i  W.  R.  460.  With  this  case  cf.  H.  v.  Hcafon  (18.^.6),  20  J.  P.  37, 
Avhere  it  was  held  that  the  owner  of  land  laid  down  to  grass,  of  which  he  chose  to 
make  no  use,  was  rateable  for  such  land.  In  that  case  the  owner  had  the  right  to 
'possession,  and  may  be  said  to  have  been  constructivelv  in  occupation. 

{r.)  (1825),  4  B.  &  C.  57. 

(/)  (1874),  L.  R.  10  Q.  B.  7  :44  L.  .L  M.  C.  2:3. 

((/)  It  seems  clear  that  the  gTantors  did  nof.  reserve  the  right  to  dig  for  minerals 
within  the  limits. 
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The  difference  between  R.  v.  Trent  and  Mersey  Navigation  (h) 
iiud Kittoicy.  Lifiheard  Union{i)  consists  in  these  facts:  Although 
in  both  cases  the  persons  whom  it  was  sought  to  rate  were  the  only 
persons  who  in  fact  worked  the  minerals,  in  the  former  case  other 
persons  could  (both  in  law  and  in  fact)  have  worked  in  the  same 
way  as  the  persons  who  were  rated  ;  while  in  the  latter  case  other 
persons  could  not  have  so  worked.  The  use  of  the  buildings  and 
engines  by  the  appellants  in  K'lttoiv  v,  Liskeard  Ualun  not  only 
involved  a  physical  possession  of  the  soil,  but  was  of  such  a 
character  that  no  similar  use  could  be  made  of  the  same  soil  by 
any  other  persons.  No  such  user  of  the  soil  existed  in  R.  v.  Trent 
and  Mersey  Xavigation. 

It  must  be  noticed  that  in  R.  v.  St.  Austell  (k)  it  was  held  that 
persons  having  the  sole  and  exclusive  privilege  of  working  a  mine 
had  not  the  occupation  but  merely  a  licence  to  enter.  The  rating 
of  mines  is,  however,  now  regulated  by  the  Rating  Act,  1874 
(87  &  38  Vict.  c.  o4),  wliich  is  considered  in  Chapter  XXL,  Infra. 

Licence  to  dig  coprolites :  Roads  y.  Trumpington. — The  same 
principle  on  which  the  cases  above  mentioned  were  decided  was 
acted  upon  in  Roadx  v.  Trumpington  (l),  sometimes  called  "the 
coprolite  case,"  in  which  the  facts  were  as  follo\vs  :  The  ow^ner  of 
land  wdiich  was  let  to  an  agricultural  tenant  agreed  to  permit  the 
appellant  to  enter  and  dig  for  coprolites,  the  right  to  give  such 
permission  having  been  reserved  on  the  letting  of  the  land.  The 
appellant  was  "  to  enter  upon  "  the  land,  and  (after  excavating  the 
coprolites)  was  to  restore  it  to  a  proper  state  for  cultivation  and 
"peaceably  and  quietly  to  deliver  it  up"  to  the  tenant.  The 
method  of  working  was  to  remove  the  top  soil  and  to  dig  out  the 
sub-soil  till  the  coprolites  were  reached  at  a  depth  of  about  twelve 
feet ;  the  coprolites  were  then  dug  out  and  washed,  the  wet  earth 
(or  "  slurry  ")  being  run  into  the  pit  from  which  the  coprolites 
were  dug,  and  remaining  there  until  it  was  sufficiently  dry  to  carr}^ 
the  sub-soil,  which  Avas  subsequently  replaced,  the  top  soil  being 
then  added,  and  the  land  Avas  restored  to  the  tenant.  It  was  held 
that  the  appellant  was  in  occupation  and  had  more  than  a  mere 
easement,  the  decision  being  based,  first,  on  the  words  of  the 
agreement,  and,  secondly,  on  the  nature  of  the  works  to  be  done 
by  the  appellant  under  the  agreement,  which  could  hardly  be  done 
without  the  sole  and  exclusive  possession  of  the  land. 

In  R.  V.  Whadd^on  (m)  the  question  was  raised  for  how  much 
land  a  person  digging  coprolites  was  to  be  rated  when  the  quantity 

(h)  (182.5),  4  H.  &  C.  57,  supra,  p.  41.  (i)  (1874),  L.  E.  10  Q.  B.  7. 

{k)  (lS-22),  0  B.  &  Altl.  693.  The  authority  of  this  case  on  this  point  appears  to 
he  shaken  hy  J'oa<h  v.  Trniapin:/ton  (1870),  L.  R.  (3  (J.  B.  56  ;  hut  see  also  Van 
Minimj  Co.  v.  LlaukUocs  (1876),  1  E.k.  D.  310. 

(I)  (1870),  L.  R.  6  Q.  B.  56. 

(m)  (1875),  L.  R.  10  Q.  B.  230. 
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uf  land  used  in  the  course  of  a  year  was  (approximately)  ten  acres, 
though  not  always  the  same  ten  acres  were  in  use  at  one  time.  It 
was  held  that  he  was  to  he  rated  for  ten  acres  at  their  value  as 
land  containing  coprolites.  The  case,  so  far  as  it  deals  with  the 
question  of  the  amount  to  be  fixed  as  the  rateable  value,  is  con- 
sidered below  {a) ;  but  a  few  remarks  on  the  question  of  occupa- 
tion may  be  made  here.  If  the  person  digging  coprolites  occupies 
a  field  of  ten  acres  during  tlie  first  six  months  of  a  year,  and  then 
goes  out  of  possession  and  occupies  another  field  of  ten  acres 
during  the  last  six  months,  he  is  of  course  liable  to  be  rated  for 
either  field  only  so  long  as  he  is  in  possession  of  it ;  and  technically 
the  proper  course  is  to  rate  him  as  the  occupier  of  each  field  for 
six  months  only.  But  if,  as  was  the  case  in  B.  v.  Whaddon,  each 
field  occupied  is  of  equal  value  joer  acre,  and  the  change  of 
possession  is  a  gradual  one,  taking  place  yard  by  yard,  and  day  by 
day,  a  difficulty  arises  if  the  occupier  is  rated  as  though  he 
occupied  one  and  the  same  area  throughout  the  year.  For  if  the- 
tenant  takes  a  fresh  piece  of  ground  after  a  rate  has  been  made,  it 
is  by  no  means  clear  that  he  can  be  rated  as  the  occupier  of  that 
piece  of  ground  until  the  next  rate  is  made.  If  by  that  time  he 
has  again  gone  out  of  possession,  he  will  escape  from  being  rated 
in  respect  of  it  (o). 

Right  to  use  land :  when  it  amounts  to  occupation. — There 
have  been  many  cases  dealing  with  the  question  whether  the  right 
to  use  land  for  certain  limited  purposes  or  in  a  particular  way 
amounts  to  occupation  or  not.  In  an  old  case  {Lord  Bute  v^ 
Grindidl)  {p),  it  was  said  "the  person  who. is  in  possession  of  the 
immediate  profits  may  be  taxed  to  the  relief  of  the  poor  in  respect 
of  those  immediate  profits ;  quoad  those  immediate  profits,  he  i& 
an  occupier  of  the  land  within  the  meaning  of  those  authorities 
which  have  decided  that  the  occupier  only  can  be  assessed  to  the 
relief  of  the  poor."  It  is  perhaps  hardly  possible  to  reconcile  all 
the  cases ;  but  it  is  submitted  that  the  true  rule  is  similar  to  that 
suggested  above  (g),  that  a  use  of  land  will  amount  to  occupation 
if  it  involves  physical  possession,  and  the  exclusion  of  all  other 
persons  from  using  the  same  portion  of  land  in  the  same  way  (/'). 
This  appears  to  be  the  principle  on  which  it  was  held  that  a 
tramway  company  are  rateable  for  their  rails  laid  in  the  jiublic 
highway  (.s).      The    company   by   means    of   their    rails    were    in 

(«)■  Vide  infra,  Chapter  XXI. 

(o)  But  see  also  pp.  405,  406,  infra,  as  to  the  bearing  of  Farnham  Flint  and 
(iravel  Co.  v.  Farnham  Union,  [1901]  1  K.  B.  272  ;  Ryde  and  Koustam's  Eat.  App.. 
(1894—1904),  217,  on  the  case  above  cited. 

(2))  (1793),  1  T.  R.  338  ;  2  H.  Bl.  265. 

Iq)  AVith  reference  to  the  rating  of  persons  digging  for  minerals,  supra,  p.  41. 

(r)  See  further,  as  to  what  is  meant  by  "  exclusive  occupation,"  infra,  p.  47. 

(s)  Pindico  Tramway  Co.  v.  Gncnv:ich  Union  (1873),  L.  R.  9  Q.  B.  9. 
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physical  possession  of  a  portion  of  the  soil,  and  although  they 
•could  not  exchide  the  public  from  driving  over  the  surface,  they 
■could  exclude  the  public  from  \ising  the  rails  with  flanged  wheels, 
which  particular  form  of  user  was  reserved  exclusively  for  the 
tramway  compan}'  (/).  But  in  JR.  v.  JoUrffe  {v),  where  the 
appellant,  for  the  purpose  of  working  his  coal  mines,  made  an 
arrangement  to  use  the  waggon-ways  of  an  adjoining  landowner 
•on  payment  of  a  fixed  sum  per  ton  of  coals  carried,  the  landowner 
himself  using  the  waggon-ways  as  well  as  the  appellant,  it  was 
held  that  the  appellant  was  not  the  occupier  of  the  waggon-ways, 
and  -was  not  rateable.  Now,  assuming  that  the  appellant  had  the 
right  to  have  the  rails  for  the  coal  waggons  kept  in  position,  he  had 
no  right  to  exclude  the  landowner  (or  his  licensees)  from  using  the 
rails  in  precisely  the  same  way  in  which  he  himself  used  them  {sc). 

So,  too,  in  R.  V.  Bdl  (?/),  where  the  appellants  had  obtained, 
from  the  owners  of  lands  adjoining  their  cnal  mines,  a  lease  of 
way-leaves  and  libert}'  of  passage  over  those  lands,  and  had  under 
the  lease  laid  down  a  waggon-way,  levelled  and  fenced  the  ground, 
■constructed  bridges,  and  built  houses  for  gate-keepers,  it  -was  held 
that  the  appellants  were  occupiers  of  land  and  were  rateable. 

Again,  the  erection  of  telegraph  posts  by  the  side  of  a  ]'ailwa\' 
was  held,  in  Eledric  Telefjraph  Co.  v.  Salford  (.~),  to  amount  to  an 
occupation  of  land  for  which  the  telegraph  company  were  rateable, 
even  though  the  railway  company  could  require  the  removal  of  the 
posts  to  another  position  if  they  interfered  with  the  working  of 
the  railway.  The  right  to  call  for  the  removal  of  the  posts  might 
affect  the  duration  of  the  occupation,  but  did  not  affect  the 
character  of  the  occupation  while  it  lasted  :  the  telegraph  company 
were  occupying  tenants,  although  merely  tenants  at  will  {o).  In 
Lancashire  Telejiltone  Co.  v.  j\hm Chester  (h),  the  attachment  of  a 
•wire  by  means  of  a  spike  or  bracket  to  a  chimney  or  roof  was  held 
to  amount  to  an  occupation  of  land,  the  building  to  which  the  wire 
was  attached  being  regarded  as  part  of  the  land  on  which  it  stood. 
The  company  had  a  peculiar  use  of  the  wires,  and  of  some  at  least 
•of  the  spikes  to  which  they  were  attached,  which  prevented  a 
similar  use  of  those  wires  and  spikes  by  any  other  person.  So' 
that  (it  is  submitted)  the  ca,se  comes  w-ithin  the  general  rule 
■-iuggested  above,  viz.,  that  the  use  of  land  which  involves  physical 

(t)  See  Col/nm  v.  0!,c.sf.  (1880),  G  Q.  B.  D.  70. 

{n)  (1787),  2  T.  R.  90. 

(x)  The  <iuestioii,  which  of  two  railway  ".'oinpauies  is  rateable  for  a  line  wliich 
^)elongs  to  one  company,  while  another  company  works  it  or  ha.s  running  power.s  over 
it,  will  be  considered  imder  ihe  head  of  "  Kailwavs,"'  i)if/-<i,  p.  'J28. 

[y)  (1798),  7  T.  R.  598. 

(z)  (1855),  11  Ex.  181. 

(a)  Cf.  n.  V.  Chchea  Wafcncorls  Co.  (1833),  5  B.  k  Ad.  156,  at  p.  169,  ivfra, 
p.  265  :  7?.  V.  Stfrcnx  (1865),  VI  L.  T.  491,  infra,  p.  265  ;  11.  v.  East  London  JFater- 
vorl-ft  Co.  (185-2),  IS  (}.  ]J.  705  ;   infra,  p.  267". 

(ft)  (1884),  14  Q.  B.  D.  267  ;  tlie  case  is  further  considered  in  Chapter  XX.,  infra. 
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possession  and  the  exclusion  of  all  other  persons  from  using  the 
same  portion  of  land  in  the  same  way  amounts  to  occupation  (c). 

It  must,  however,  be  admitted  that  it  is  extremely  difficult  to 
lay  down  any  general  rule  which  shall  be  consistent  with  all  the 
decided  cases,  as  may  be  seen  by  comparing  the  cases  relating  to 
advertisement  hoardings  (cZ),  and  the  cases  relating  to  the  rating  of 
moorings  and  floating  vessels  (e).  The  cases  dealing  with  the 
rating  of  canals  or  navigable  rivers,  and  of  towing-paths,  locks 
and  weirs  (/),  also  present  some  little  difficulty. 

In  Mogg  v.  Yatton  {g),  the  owner  of  land,  which  was  unlet, 
sold  the  grass  and  the  right  of  grazing  for  a  fixed  period  by 
auction.  By  the  conditions  of  sale,  the  purchaser  was  to  dress  the 
dung,  cut  the  thistles,  and  leave  the  fences  in  good  repair,  and  the 
vendor  was  to  pay  rates  and  taxes.  The  justices,  on  an  application 
for  a  distress  warrant  against  the  landowner,  held  that  he  (and  not 
the  purchaser)  was  in  occupation  as  from  the  date  of  the  sale. 
This  ruling  the  Queen's  Bench  refused  to  disturb,  on  the  ground 
that  the  question  Avas  one  of  fact,  of  which  the  justices  were  judges. 
But  as  tlie  rights  of  the  landowner  must  have  been  very  limited, 
and.  could  not  be  exercised  so  as  to  interfere  with  the  rights  of  the 
purchaser  of  the  grass,  it  is  not  easy  to  reconcile  this  decision  with 
Holyivdl  UuiQii  v.  Halkgn  District  Mines  Drainage  Co.  {It). 

It  seems  clear  that  if  the  owner  of  ca-ass  land  gives  a  grantee  the 
right  to  put  horses  or  cuttle  thereon,  reserving  for  himself  or  for 
other  grantees  similar  rights,  the  owner,  and  not  the  grantees,  is 
rateable  (^). 

For  the  purposes  of  the  j)arliamentary  franchise,  it  was  held  in 
an  Irish  case,  that  the  owner  of  land  (the  grazing  of  which  he  had 
let,  but  for  which  he  was  rated)  had  not  ceased  to  be  the  occupier, 
and  was  entitled  to  a  vote  as  such  {h). 

In  Milchnay  v.  Overseers  of  Wimbledon  (l),  the  National  Rifle- 
Association  were  held  not  rateable  in  respect  of  the  use  they  made 
of  Wimbledon  Common,  even  though  they  erected  butts  which 
remained  on  the  ground  all  the  year  round,  and  though  during  the 
meetings  the  public  were   excluded  from  part   of  the  common, 

(f)  It  may  be  said  that  the  rule  here  suggested  is  in  couilict  with  the  decisiou  in 
Mayor,  etc.,  of  Soutlqjort  v.  Ormskirk  Union,  [lS9i]  1  Q.  B.  I'Jt!  ;  Kyde's  Rat. 
Apji.  (1891 — 1S93),  35f),  43S,  infra,  p.  265.  It  is  subiiutted  that  the  rule  suggested 
ill  the  text  is  consistent  with  the  general  principles  laid  down  in  that  case  ;  wliether 
the  rule  is  consistent  with  the  a[)plii/atiou  of  the  general  principles  to  the  special 
tacts  of  that  case  may  he  doubtful.     Tlie  case  is  further  considered,  infra,  p.  267. 

{d)  Infra,  pp.  67,  68  ;  and  see  especially  IL  v.  8t.  Pancras  (1877),  2  Q.  B.  D. 
581,  infra,  p.  67. 

(c)  Tlie  cases  are  collected  in  Chapter  XIX.,  infra.  Compare  especially  Forrest  v. 
Greemvich  Overseers  (1858),  8  E.  &B.  890,  with  Grant  v.  Oxford  Local  Board  (1868),. 
L.  R.  4  Q.  B.  9. 

(/)    Vide  infra.,  Chapter  XVII.  (</)  (1880),  6  Q.  B.  D.  10. 

(A)  [1895]  A.  C.  117,  infra,  pp.  47—49. 

{i)  Cf.  11.  V.  Trent  and.  Mersey  Xavi'/atio)i.  (1825),  4  B.  &  C.  57,  supra,  ]).  41. 

(k)  O'Shea  v.  Meara  (1868),  Ir.  R.  R.  &  L.,  Ap.  1 ;  W.  N.  (Sept.  30,  1899),  177. 

(l)  (1872),  41  L.  J.  M.  C.  133. 
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except  on  payment  for  admission  ;  but  this  tlecision  turned  on  the 
terms  of  the  special  Act,  whicli  limited  the  rights  of  the  associa- 
tion to  a  "  statutory  privilege."  The  association  were,  however, 
held  rateable  in  respect  of  a  permanent  brick-built  store  shed, 
which  they  used  continuously  throughout  the  year. 

Use  of  land  for  deposit  of  spoil. — In  East  London  Water- 
v:orl'.'<  Co.  v.  SffoJford  Overseers  {m)  the  water  company  were 
owners  of  a  disused  reservoir  which  they  desired  to  have  filled 
up  for  building  purposes,  and  they  granted  to  the  contractors 
■engaged  in  constructing  a  railway,  permission  to  deposit  on  the 
land  the  earth  excavated  in  the  course  of  their  works,  on  paj'ment 
of  an  agreed  sum  per  load.  The  earth  was  brought  on  the  land  in 
waggons  running  on  temporary  tram  lines,  laid  down  when  and 
Avhere  they  were  wanted.  The  overseers  contended  that  the 
water  company  were  rateable,  but  the  King's  Bench  Division 
(Wills  and  Philloiore,  JJ.)  held  that  the  company  were  not 
in  occupation,  although  they  were  in  possession  in  the  sense  in 
which  possession  flowed  from  ownership ;  that  occupation  was 
entirely  distinct  from  such  legal  possession;  and  that  any  acts 
which  were  done  were  in  no  sense  done,  or  permitted  to  be  done, 
by  the  company  as  the  occupiers  of  the  vacant  land. 

In  this  case  no  attempt  appears  to  have  been  made  to  rate  the 
•contractors.  Their  right  to  deposit  earth  was  closely  analogous 
to  a  right  to  dig  for  minerals,  and  their  liability  to  be  rated  would 
probably  depend  upon  the  question  whether  they  had  an  exclusive 
right  or  not  {n).  If  they  had  an  exclusive  right,  it  is  submitted 
that  they  would  have  been  rateable,  just  as  they  woukl  be  rateable 
if  they  hired  land  for  storage  of  movable  plant.  If  they  had  no 
exclusive  right,  they  would  not  be  rateable ;  but  it  appears  very 
•difficult  to  see  why  in  that  case  the  owners  should  not  be  rateable. 
If  the  land  had  been  let  to  a  yearly  tenant  with  liberty  to  till  up 
the  site,  and  he  in  turn  had  dealt  with  the  contractors,  it  is  sub- 
mitted that  such  a  tenant  would  have  been  rateable.  If  so,  it  is 
difficult  to  see  why  the  owners,  dealing  directly  with  the  contractors, 
should  not  be  equally  rateable. 

Occupation  of  different  strata  in  the  same  portion  of  land. — 

The  word  ''land"  is  used  in  the  statute  -io  Eliz.  c.  2,  in  the  widest 
possible  sense,  including  everything  above  and  below  the  surface  (o). 
But  the  rateable  occupier  of  the  surface  is  not  necessarily  the  rate- 
able occupier  of  all  that  is  above  or  below  the  surface.  A  company 

(m)  [1901]  45  Solicitors'  Journal,  261,  where  unfortunately  only  a  brief  note  of  the 
judgment  is  given. 

(n)  Compare  It.  v.  Trent  and  Mersey  Navigation  (1825),  4  B.  &  0.  57,  with 
Kittoww.  Liskeard  (1874),  L.  R.  10  Q.  B.  7,  sii2}ra,  pp.  41,  42. 

(o)  But  see  Cliapter  XXI.,  infra,  as  to  mines  other  than  coal  mines. 
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may  be  rateable  for  gas  or  water  pipes  (23)  below  the  surface, 
while  another  company  is  rateable  for  the  tramway  laid  in  the 
road  over  the  pipes  (q) ;  or  if  a  house  be  built  over  the  gas  or 
water  pipes,  another  person  may  be  rateable  for  the  house,  or 
several  persons  may  be  rateable  for  the  several  floors  of  the 
house  (r),  while  a  telegraph  company  may  be  rateable  for  wires 
attached  to  the  chimneys  or  roofs  of  the  house  (s).  So  far  as  rate- 
ability  is  concerned,  where  two  or  more  persons  are  separately 
rated  as  the  respective  occupiers  of  properties  which  are  above  or 
below  the  same  portion  of  the  surface  of  the  land,  the  question  to 
be  determined  is  whether  there  is  a  separate  and  distinct  occupation 
of  the  several  properties,  rather  than  whether  the  things  occupietl 
can  be  regarded  as  parts  of  one  and  the  same  portion  of  land. 

What  is  meant  by  "exclusive"  occupation. — The  propositions 
stated  in  the  preceding  paragraph  must  be  borne  in  mind,  in 
considering  what  is  meant  by  "  exclusive  "  occupation.  There  is 
a  certain  class  of  cases  (t)  in  which  (to  use  an  ambiguous  term)  an 
under-tenant  of  a  part  of  a  larger  hereditament  has  been  held  to 
be  not  rateable,  because  he  could  not  exclude  the  landlord  from 
entering  at  any  time  on  the  part  which  was  under-let.  From 
these  cases,  it  has  been  sometimes  erroneously  inferred  that  a 
person  cannot  be  the  "  occupier "  of  land  within  43  Eliz.  c.  2, 
unless  he  has  the  right  to  exclude  all  other  persons  from  entering 
on  the  land  which  he  is  said  to  occupy.  That  this  proposition 
cannot  be  true,  may  be  seen  by  taking  the  case  of  an  unfenced 
public  footpath  running  across  a  meadow.  No  one  could  possibly 
suggest  that  the  agricultural  tenant  of  the  meadow  was  not  rateable 
as  the  "  occupier,"  merely  because  he  could  not  exclude  the  public 
from  walking  across  the  meadow. 

Occupation  by  means  of  a  tunnel :   the  Halkyn  Case. — The 

proposition  that  "occuj^ation"  may  be  consistent  with  the  existence 
of  an  easement  over  the  same  piece  of  land,  was  illustrated  in 
Holyxuell  Union  v.  Halkyn  Diatrict  Mines  Drainage  Co.  {u). 
In  that  case  the  drainage  company,  which  Avas  formed  for  the 
purpose  of  draining  certain  mines  under  a  special  Act,  had  power 
to  make  tunnels,  and  to  widen  and  divert  existing  tunnels  and  an 

[p)  R.  V.  Birminrjhavi  Gas  Co.  (1823),  1  B.  &  C.  506  ;  E.  v.  RocJulale  IVatencorks 
Co.  (1813),  1  M.  &  S.  634  ;  R.  v.  Chelsea  Waterworks  Co.  (1833),  5  B.  &  Ad.  156. 

{q)  Pimlico  Tramway  Co.  v.  Grecmoich  Union  (1873),  L.  R.  9  Q.  B.  9. 

(r)  Allchurch  v.  Hendon  Union,  [1891]  2  Q.  B.  436,  siqrra,  p.  31. 

(s)  Lancashire  Telephone  Co.  v.  Manchester  (1884),  14  Q.  B.  D.  267  ;  see 
Chapter  XX. 

{t)  See,  for  example,  London  and  North  IVestern  Rail.  Co.  v.  Buchmastcr  (1874), 
L.  R.  10  Q.  B.  70,  444,  sujyra,  p.  35  ;  Smith  v.  Lambeth  (1882),  10  Q.  B.  D.  327, 
supra,  p.  36  ;  Rochdale  Canal  Co.  v.  Brewster,  [1894]  2  Q.  B.  852,  sH^jra,  p.  34. 

(w)  [1895]  A.  C.  117  (affirming  the  decision  of  the  Queeu's  Bench  Division, 
reported  in  Ryde's  Rat.  App.  (1891—1893),  at  p.  338). 
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open  watercourse,  for  chaining  the  rniues  Avhich  were  worked  by 
other  persons  as  mining  lessees.  The  drainage  company  inclosed 
the  tunnel  in  places  in  iron  tubbing  about  live  feet  high,  and  in 
other  places  bricked  it  over  ;  they  also  deepened  the  watercourse, 
and  built  up  the  sides  of  it.  Part  of  the  tunnel  was  used  only  for 
the  flow  of  water  :  inside  part  of  it  the  mining  lessees  laid  a 
tramway,  above  the  water  level,  under  powers  reserved  in  a  deed 
made  under  the  authority  of  the  special  Act,  and  used  the  tram- 
Avay  for  hauling  materials  and  the  passage  of  their  workmen.  In 
this  part  of  the  tunnel  the  mining  lessees  also  placed  air-pipes 
used  for  ventilation  and  working  rock  drills.  The  deed,  under 
which  the  drainage  compaii}^  worked,  purported  to  grant  them 
only  easements,  right  of  drainage,  and  "  exclusive  rights  of  using  " 
the  tunnel,  reserving  to  the  owner  and  his  mining  lessees  the  right 
to  vise  the  tunnel  for  tramways,  etc.,  provided  that  such  user  did 
not  obstruct  or  interfere  with  the  works  of  the  drainage  company. 
The  deed  did  not  convey  or  demise  the  land  itself. 

It  was  held  by  the  House  of  Lords  that  the  drainage  company 
were  in  occupation  and  Avere  rateable,  notwithstanding  the  use  of 
the  tunnel  b}'  the  mining  lessees.    Lord  Herschell,  L.C,  said  {x)  : 

"The  case  appears  to  have  been  treated  by  the  judges  [iu  the  Coiu-t  of 
Appeal]  as  one  in  which  the  only  alternative  views  were  ownership  or 
easement.  I  do  not  think  this  is  so.  No  doubt  if  it  could  be  shown  that  the 
respondents  [the  drainage  company]  were  the  owners  of  the  tunnel,  this 
would  negative  the  idea  of  their  being  entitled  merely  to  an  easement,  and 
being  owners  they  would  priiiui  facie  be  the  occupiers ;  they  would  be  so 
regarded  unless  the  occujjation  were  shown  to  be  in  some  one  else.  But  even 
if  it  be  establif<hed  that  on  the  true  construction  of  the  deed  they  are  not 
owners,  it  does  not  follow  that  they  were  possessed  of  an  easement  onlj',  and 
were  not  occupiers.  There  may  be  occupation  without  even  the  existence  of 
the  relation  of  tenant  towards  the  owner  of  the  property.  And  I  think  land 
may  be  occupied  for  the  purpose  of,  and  in  connection  with,  the  enjoyment 
of  an  easement  in  such  a  mo^nner  as  to  make  the  person  so  occupying  liable 
to  be  rated.  .  .  .  As  to  those  parts  of  the  tunnel  which  are  occupied  [by  thu 
iron  tubbing  and  the  brick  arches],  I  can  see  no  substantial  distinction 
between  the  present  case  and  those  in  which  it  has  been  held  that  water 
companies,  tramway  companies,  and  telephone  companies  are  rateable.  But 
oven  as  to  the  part  where  there  is  no  tubbing  or  arches,  I  think  the  resj^on- 
dents  [the  drainage  company]  are  in  possession.  They  may  at  any  time 
place  such  works  in  any  part  of  the  tunnel  that  they  please,  and  it  rests  with 
them  not  only  in  the  first  instance  to  determine  the  direction  of  the  tunnel, 
but  at  anytime  theyjjlease  to  divert  it,  and  alter  its  direction.  The  question 
whether  a  person  is  an  occupier  or  not,  within  the  rating  law,  is  a  question 
of  fact  and  does  not  depend  upon  legal  title  (v/).  The  person  legally 
possessed  may  not  occupy.  On  the  other  hand,  a  person  may  be  occupier 
either  with  or  without  the  consent  of  the  owner.  .  .  . 

"  It  was  contended  on  behalf  of  the  respondents  [the  dramage  company] 
that  they  could  not  be  liable  to  be  rated,  inasmuch  as  they  were  not  in. 

(.);)  [1895]  A.  C,  at  pp.  120..  125,  120. 

(v/)  See  the  reiiutrks  ou  this  passage,  infra,  p.  51. 
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exclusive  occupation.  There  are  many  cases  wliere  two  persons  may,  with- 
out impropriety,  be  said  to  occupj-  the  same  land,  and  the  question  has 
sometimes  arisen,  which  of  them  is  rateable.  Where  a  person,  already  in 
possession,  has  given  to  another  possession  of  a  part  of  his  premises,  if  that 
possession  be  not  exclusive,  he  does  not  cease  to  be  liable  to  the  rate,  nor 
does  the  other  become  so.  A  familiar  illustration  of  this  occurs  in  the  case 
of  a  landlord  and  his  lodger.  Both  are,  in  a  sense,  in  occupation,  but  the 
occupation  of  the  landlord  is  paramount,  that  of  the  lodger  subordinate.  In 
the  present  case,  in  my  opinion,  on  the  true  construction  of  the  deed,  the 
possession  of  the  respondents  [the  drainage  company]  is  paramount,  and 
any  rights  which  the  landlord  has  are  subordinate.  ...  It  is  not  necessary 
to  consider  whether  the  occupiers  of  the  tramway  [laid  down  in  the  tunnel] 
could  be  separately  rated  in  respect  of  it." 

And  Lord  Davey  said  (5^)  : 

"It  is  clear  that  exclusive  occupation  does  not  mean  that  nobody  else  has 
any  rights  in  the  premises.  The  familiar  case  of  landlord  and  lodger  is  an 
illustration.  The  cases  show  that  if  a  person  has  only  a  subordinate  occupa- 
tion, subject  at  all  times  to  the  control  and  regulation  of  another,  then  that 
person  has  not  occupation,  in  the  strict  sense,  for  the  purposes  of  rating,  but 
the  rateable  occupation  remains  in  the  other,  who  has  the  right  of  regulation 
and  control"  (a). 

The  case  of  a  landlord  and  his  lodger  is  a  case  in  which,  of  two 
persons  having  rights  over  a  house,  one  only  is  rateable.  But 
cases  frequently  arise  where  two  persons  have  rights  over  the  same 
hereditament,  the  rights  of  each  qualifying  the  rights  of  the  other, 
and  hotli  persons  are  rateable.  The  telephone  company  attaching 
their  wires  to  the  chimney  of  a  house,  and  the  householder 
occupying  the  interior  of  that  house,  are  both  rateable  (6),  though 
the  rights  of  each  must  be  qualified  by  the  rights  of  the  other. 
The  telephone  company  could  not  (for  example)  obstruct  the 
passage  of  smoke  up  the  chimney,  nor  could  the  householder  do 
anything  which  would  defeat  the  use  of  the  wires.  In  Holyivell 
Union  V.  Halkyn  District  Mines  Drainage  Go.  (c),  Lord 
Herschell  seems  to  assume  that  possibly  there  might  be  two 
persons  rated  for  the  same  tunnel : — the  drainage  company  for 
the  general  use  of  the  tunnel  for  drainage,  the  mining  lessees  for 
their  special  use  of  the  tramway  laid  in  the  tunnel.  And  it  is 
submitted  that  as  land  may  (so  to  speak)  be  subject  to  different 
strata  of  occupation  superimposed  one  upon  another,  an  occupation 
of  one  kind  by  one  person  may  still  be  regarded  as  "  exclusive 
occupation,"  for  the   purposes  of  rating,  if  it  excludes  all  other 

(z)  [1895]  A.  C,  at  pp.  133,  134. 

{a)  So,  too,  ill  Roads  v.  Trum2nngton  (1870),  L.  E.  6  Q.  B.  56,  supra,  p.  42,  the 
grantee  of  the  right  to  dig  for  co])rolites  was  held  to  be  in  occupation,  although 
certain  limited  and  subordinate  rights  were  reserved  to  the  agricultural  tenants. 

(6)  See  Lancashire  Telephone  Co.  v.  Manchester  (1884),  14  Q,  B.  D,  267,  supra, 
p.  44  ;  see  also  Chapter  XX.,  infra. 

(c)  [1895]  A,  C.  117,  at  p.  126  in  the  last  line  of  the  passage  cited  aliove. 
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persons  from  using  the  land  in  the  same  way  (d),  although  other 
persons  may  use  the  land  in  some  other  way,  and  may  even  use  it 
in  such  a  way  as  to  render  themselves  also  rateable  as  occupiers. 
In  Conj  V.  Bristoiu  (e),  Lord  Hatherley  said  :  "  The  courts  have 
not  meant  by  the  term  '  exclusively '  that  the  interest  may  not 
be  determined  on  certain  terms  and  conditions,  but  merely  that 
the  person  so  occupying  should  have  the  right  unattended  by  a 
simultaneous  right  of  any  other  person  in  respect  of  the  same 
subject-matter."  The  subject-matter  with  which  Lord  Hatherley 
was  dealing  (viz.,  moorings  in  the  bed  of  a  navigable  rivei-)  could 
be  used  in  one  way  only  ;  and  it  is  submitted  that  the  judgment, 
taken  with  reference  to  such  a  subject-matter,  does  not  contradict 
the  rule  sus^gested  above. 


"oo" 


Occupation  of  sewage  works  in  connection  with  a  sewage 
farm. — In  Stourbridge  Main  Drainage  Board  v.  Seisdon 
Union  (/)  the  drainage  board  were  owners  of  a  sewage  farm 
and  the  sewage  works  and  sewers  connected  therewith.  They  let 
the  sewage  farm  to  an  ordinary  agricultural  tenant  under  a  lease, 
whereb}^  they  reserved  to  themselves  the  right  of  entry  to  repair, 
maintain,  etc.,  the  main  outfall  sewers,  the  rising  main,  valves, 
sluice-chambers,  drains,  and  other  works  requisite  for  the  use  of 
the  farm  as  a  sewage  farm.  The  board  were  to  have  full  and  sole 
possession  and  control  of  the  main  outfall  valve  chamber  and  the 
rising  main  or  outfall  sewer,  and  for  these  the  board  were  rated 
and  did  not  dispute  liability.  The  tenant  was  bound  to  cultivate 
the  farm  as  a  sewage  irrigation  farm,  and  to  keep  the  carriers  and 
other  sewage  works  on  the  farm  properly  flushed  and  cleansed. 
The  tenant  was  rated  for  the  farm,  apart  from  these  carriers  and 
sewage  works,  for  which  it  was  sought  to  rate  the  board.  The 
Sessions  held  that  the  board  were  not  in  occupation  of  these 
carriers  and  sewage  works.  This  decision  was  upheld  by  the 
King's  Bench  Division,  as  being  a  question  of  fact  on  which  they 
could  not  say  that  the  Sessions  were  bound  to  hold  that  the  board 
were  in  occupation  ;  but  Lord  Alverstone,  C.J.,  also  said  that  he 
would  have  come  to  the  same  conclusion  as  the  Sessions. 

Occupation  of  a  public  toll  bridge. — In  Percy  v.  Hall  {g), 
the  Corporation  of  York  had  granted  to  the  appellant  a  lease  of 
a  toll-house  and  of  the  tolls  of  a  public  bridge  made  under  a  local 
Act,  but  the  lease  did  not  in  terms  demise  the  bridge  itself.  The 
lessee  admitted  that  he  was  rateable  for  the  toll-house,  but  denied 

(d)  Ou  this  principle  a  telegraph  company  were  held  rateable  for  their  wires  and 
posts  along  a  line  of  railway  for  which  the  railway  company  were  rated.  See  Elccti'ic 
Telcgra2)k  Co.  v.  Salfurd  (1855),  11  Ex.  181,  supra,  p,  44  ;  see,  also,  as  to  the  rating 
of  a  tramway  laid  in  a  public  highway,  supra,  p.  43  ;  see  also  Chapter  XX.,  infra. 

(e)  (1877),  2  App.  Cas.  262,  at  p.  276. 
(■/)  11902]  t)6  J.  P.  372  ;  8t)  L.  T.  415. 

[y)  [1903J  Hyde  and  Konstam's  Kat.  App.  (1894—1904),  319. 


CHAP.  II.]  OCCUPATION   OF   A   PUBLIC   TOLL   BRIDGE.  51 

that  he  was  in  occupation  of  the  bridge.  The  bridge  was  a  swing 
bridge,  and  the  Corporation  reserved  to  themselves  the  right  to 
open  it  at  certain  hours  for  the  purposes  of  navigation.  It  was 
held  that,  having  regard  to  the  nature  of  the  hereditament,  the 
occupation  of  which  it  Avas  capable,  and  the  combined  effect  of  the 
covenants  in  the  lease,  the  lessee  had  something  more  than  a  mere 
easement,  and  was  in  rateable  occupation  of  the  bridge;  and  the 
court,  on  the  authority  of  Hohjivell  Union  v.  Halhyn  District 
Mines  Drainage  Co.  (h),  treated  the  question  rather  as  a  question 
of  fact  than  as  a  matter  of  conveyancing. 

It  may  be  useful  to  point  out  that  in  Percy  v.  Hall  the  reserva- 
tion by  the  lessors  of  tiie  right  to  open  the  bridge  for  navigation, 
and  thereby  close  it  to  the  traffic  which  paid  the  tolls,  was  not  a 
right  to  use  the  bridge,  but  to  put  it  out  of  use  ;  and  the  exercise 
of  the  right,  however  prolonged,  could  hardly  make  the  lessors 
rateable.  And  if  either  the  lessee,  or  nobody,  was  rateable  for  the 
bridge,  it  was  very  difficult  to  contend  that  there  was  no  occupier 
of  a  bridge  which  was  used  on  payment  of  tolls,  and  from  which 
the  owners,  or  their  lessee,  had  the  right  to  exclude  everybody  who 
did  not  pay  tolls  (i). 

When  title  may  be  looked  at  to  determine  who  is  the 
occupier. — In  Holywell  Unions.  Halhyn  District  2Iines  Drainage 
Co.  {k),  Lord  Herschell,  L.C,  said:  "The  question  whether  a 
person  is  an  occupier  or  not  within  the  rating  law  is  a  question  of 
fact,  and  does  not  depend  upon  legal  title."  And  in  the  same  case 
Lord  Macnaghten  said  (Z)  :  "  Liability  to  rates  is  not  a  matter  of 
title.  The  question  in  each  case  must  be  whether  there  is  in  fact 
such  an  occupation  as,  according  to  the  Statute  of  Elizabeth  and  a 
course  of  decisions  which  have  been  recognised  and  established  as 
law,  carries  with  it  liability  for  rating  purposes."  Again,  in  Lord 
Bute  V.  Grindall  {m),  it  was  said:  "It  is  perfectly  immaterial 
what  interest  the  occupier  has  in  the  lands  ;  whether  he  holds  as 
tenant  at  will,  or  by  any  other  tenure.  It  is  not  necessary  to 
inquire  into  the  occupier's  title."  From  these  and  similar  passages, 
it  is  sometimes  wrongly  inferred  that,  in  considering  the  question 
of  occupation,  the  title  of  the  person  alleged  to  be  the  occupier  is 
absolutely  immaterial,  and  may  be  left  out  of  consideration 
altogether.     But  this  is  clearly  not  the  true  view  of  the  law;  au'J, 

(/i)  [1895]  A.  C.  117,  supra,  p.  47. 

\i)  The  rating  of  bridge-tolls  is  further  considered  in  Chapter  XVI.,  infra,  p.  313. 

(k)  [1895]  A.  G.  117,  at  p.  125,  supra,  p.  48.  If  the  sentence  be  understood  to 
mean  that  "the  existence  of  a  legal  title  is  not  essential  to  occui)ation,"  there  can  be 
no  objection  to  it. 

{I)  [1895]  A.  C,  at  p.  127. 

(m)  (1786),  1  T.  R.  338,  at  p.  343  ;  affirmed  in  the  Exchequer  Chamber,  (1793)  2 
H.  Bl.  265.  Note  that  the  passage  here  quoted  assumes  that  the  person  rated  was 
the  occupier.  To  inquire  into  the  title  of  a  person  found  to  be  the  occupier  is  one 
thing  ;  to  inquire  into  the  title  of  the  person  rated  in  order  to  discover  whether  he  is 
the  occupier  is  another. 
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indeed,  in  the  cases  from  which  the  above  passages  arc  cited, 
the  effect  of  the  documents  of  title  (under  which  the  alleged 
occupiers  held)  was  carefully  considered.  It  is  submitted  that  it 
would  be  wrong  to  take  these  isolated  passages  apart  from  the  rest 
of  the  judgments,  and  that  the  rule  which  may  be  gathered  from 
all  the  cases  on  the  subject  is  as  follows  : — Where  there  is  visible 
physical  possession  (n)  of  land,  the  absence  of  title  cannot  be  relied 
on  by  the  person  in  possession  in  order  to  escape  from  rateability  ; 
but  where  there  are  acts  of  user  (not  necessarily  involving  complete 
possession  of  land)  which  are  of  an  ambiguous  character,  and  may 
be  consistent  either  with  the  right  to  full  occupation,  or  with  the 
existence  of  a  mere  easement,  then  the  title  of  the  person  using 
the  land  may  be  looked  at,  in  order  to  determine  whether  he  is 
the  occupier.  The  rule  may,  perhaps,  be  expressed  in  other  words 
thus  : — Title  may  be  looked  at  to  enlarge,  but  not  to  cut  down,  the 
apparent  character  of  the  use  made  of  the  land  :  it  may  be  looked 
at  to  see  whether  acts  (which  priind  facie  may  be  done  under  a 
right  to  an  easement  or  a  licence)  are  done  in  the  exercise  of  a 
right  to  possession,  but  title  may  not  be  looked  at  in  order  to  show 
that  the  person  de  facto  in  possession  enjoys  a  mere  easement. 

Absence  of  title  may  be  immaterial. — That  the  absence  of 
title  will  not  exempt  from  rateabilit}^  a  person  in  occupation 
appears  from  the  following  cases.  In  M.  v.  Bell  (o),  the  aj)pel]ant 
was  rated  as  the  occupier  of  a  "  waggon-way,"  held  under  the 
Dean  and  Chapter  of  Durham  ;  and  it  was  argued  that  as  the 
Dean  and  Chapter  could  not  grant  the  soil,  the  appellant  took 
only  a  wayleave,  or  easement.  But  the  court  rejected  the  argument, 
and  Lord  Kenyon,  C. J.,  said  :  "  We  are  not  to  inquire  into  the 
titles  of  the  occupiers.  If  a  disseisor  (2:*)  obtain  possession  of 
land  he  is  rateable  as  the  occupier  of  it."  And  in  Bruce  v. 
Willis  iq),  it  was  said  that  if  a  trespasser,  in  possession  of  land, 
were  rated,  it  would  signify  nothing  whether  he  were  the  owner 
or  not. 

In  B.  V.  LeitJt  (r),  which  related  to  the  rating  of  a  floating  pier, 
there  being  some  question  as  to  the  title  of  the  appellants  to  use 
the  land  as  they  had  done.  Lord  Campbell,  C.J.,  said  in  the 
course  of  the  argument :  "  For  the  present  argument  we  must 
assume  the  occupation  to  be  rightful."  And  in  Cori/  v.  Bristow  (s), 
which  related  to  the  rateability  of  certain  moorings  in  the  bed  of 
the  river  Thames,  before  proceeding  to  consider  the  effect  of  the 

(n)  "We   are   not   now  dealing  with  the  ])ossession  of  a  servant.     The  so-called 
occupation  of  a  servant  is  in  law  the  occupation  of  his  master  :  ride  s^qjra,  p.  21. 
(0)  (1798),  7  T.  R.  598,  at  p.  601,  sh^jw,  p.  44. 

( p)  That  is,  he  who  wrongfully  puts  out  one  that  is  seized  of  the  freehold. 
(q)  (1840),  11  A.  &  E.  463,  at  p.  479. 

(r)  (1852),  1  E.  &  r,.  121,  at  p.  131  :  vide  infra,  Chapter  XIX. 
[s)  (1877),  2  App.  Cas.  262. 


CHAP.  II.]  TITLE   AS   EVIDENCE   OF   OCCUPATIOX.  53 

licence  under  which  the  moorings  were  laid  down  and  used,  Lord 
Cairns,  L.C,  said  (t) : 

"  For  the  pvirpose  of  ratmg  it  might,  indeed,  be  sufficient  to  look  at  the 
mere  fact  of  occupation.  The  appellants  are  found  in  occupation  of  that 
which  is  to  them  a  valuable  occupation  of  this  fixed  property,  and  are 
therefore  rateable  to  the  relief  of  the  poor,  even  though  it  might  turn  out  that 
their  occupation  is  a  wrongful  one,  or  one  the  propriety  of  which  they  cannot 
justify." 

Again,  in  Kittoiu  v.  Liskeard  {u),  it  was  held  that  a  person  de 
facto  in  occupation  of  land  was  rateable,  even  though  the  deed 
under  Avhich  he  entered  conveyed  nothing  but  a  licence  (x). 

In  all  the  cases  above  cited,  in  which  it  was  held  not  to  be 
permissible  to  look  at  the  title,  the  object  for  which  it  Avas  sought 
to  refer  to  the  title  was  to  show  that  a  person  (whom  the  court 
held  to  be  de  facto  in  occupation)  had  no  title  to  the  occupation. 

A  distinction  may  here  be  noticed.  If  a  person,  de  facto 
in  physical  j)ossession  of  land,  were  to  claim  to  show  that  his 
possession  was  that  of  a  trespasser,  and  on  this  ground  to  escape 
rateability,  he  would  then  be  taking  advantage  of  his  own 
wrong  (?/)  ;  but  no  such  result  follows  where  a  person  produces 
evidence  of  title  to  show  that  his  acts  (which  may  or  may  not 
amount  to  an  exercise  of  the  right  to  occupy)  are  lawfully  done 
under  a  title  which  gives  no  such  right. 

Title  may  be  looked  at  where  character  of  user  is  ambiguous. 

— Where,  however,  the  acts  of  user  done  by  the  person  rated  for 
the  land  do  not  involve  complete  possession  of  it,  and  are 
ambiguotis  in  their  character,  then  title  may  be  looked  at(^). 
Suppose  the  person  rated  for  woodlands  is  shown  to  have  walked 
through  them  once  a  week.  If  nothing  more  were  known  it 
would  be  necessary  to  inquire  Avhether  he  were  the  owner  or 
lessee  of  the  land,  or  walked  through  under  a  licence  from  the 
owner  or  lessee.  If  he  merely  walked  through  under  such  a 
licence  he  would  clearly  not  be  rateable.  But  if  he  were  the 
owner  and  had  not  let  the  land  he  Avould  be  rateable  as  the 
occupier,  because  he  had  the  right  to  occupy,  although  he  made  so 
little  use  of  the  right.  For  owners  are  i^rirrm  facie  to  be  regarded 
as  occujDiers  (if  there  be  any  acts  of  user  at  all)  unless  the  occupa- 
tion  be   shown    to  be  in  some  one  else  («).     Where   there  is  no 

{t)  2  App.  Cas.,  at  p.  273.  {n)  (187-1),  L.  R.  10  Q.  B.  7,  supra,  p.  41. 

(x)  Cf.  also  Roads  v.  Trumpinylon  (1870),  L.  K.  6  Q.  B.  56,  supra,  p.  42. 

[y]  Cf.  Coomher  v.  Berkshire  J  J.  (1882),  10  Q.  B.  D.  267,  at  p.  282. 

iz)  In  Mildmaij  v.  Overseers  of  IVimblcdon  (1872),  41  L.  J.  M.  C.  133,  siiprn, 
p.  45,  the  court  looked  at  the  title  where  the  acts  of  user  were  ambiguous,  and  held 
the  appellaut  uot  rateable.  But  iu  respect  of  sheds  which  were  uiauifestly  in  his 
occupation,  though  a})paveiitly  under  the  same  title,  the  appellant  was  held  ratealile. 

[a)  Ilolyiccll  Union  x.  Halkyn  ^Distriet  Mines  Drainage  Co.,  [1895]  A.  C.  117, 
at  p.  121,  supra,  p.  48. 
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actual  possession  in  another  person  tlie  possession  follows  the 
property  (b).  And,  therefore,  where  the  owner  of  land  has  been 
rated,  and  it  is  not  clearly  shown  in  fact  whether  he  or  another 
person  is  in  actual  possession,  it  is  permissible  to  look  at  the  title 
and  to  show  that  there  lias  been  no  demise  sufficient  to  convey  the 
occupation  from  the  owner,  who  is  therefore  rateable  (c). 

In  all  cases  where  the  question  is  whether  the  person  rated  for 
a  part  of  a  larger  hereditament  is  an  independent  occupier,  or  is  in 
a  position  analogous  to  that  of  a  lodger  (d),  title  must  necessarily 
be  looked  at,  for  the  acts  of  user  on  the  part  of  the  person  rated 
are  {prhnd  facie  at  least)  consistent  either  with  a  separate  and 
independent  occupation  by  the  tenant,  or  with  an  occupation 
subordinate  to  that  of  the  landlord  :  title  must,  therefore,  be  looked 
at  to  understand  the  true  character  of  the  occupation. 

Occupation  during  part  of  the  period  for  which  the  rate  is 
made. — The  general  rule  under  the  statute  43  Eliz.  c.  2,  was  tliat 
liability  to  be  rated  depended  upon  occupation  at  the  date  of  the 
rate.  If  at  that  date  the  person  rated  was  in  occupation  of  the 
land  for  Avhich  he  was  rated,  he  remained  liable  for  the  whole  rate 
although  he  ceased  to  occupy  before  the  expiry  of  the  period  for 
which  the  rate  was  made  (e).  And  if  a  person  came  into  occupa- 
tion after  the  making  of  the  rate,  he  escaped  liability  altogether, 
because  it  was  illegal  to  add  a  name  to  a  rate  after  its  allowance 
by  the  justices,  even  though  the  addition  were  made  with  their 
consent  (/).  To  remedy  this  inconvenience  the  Poor  Relief  Act, 
1743  (17  Geo.  2,  c.  38),  s.  12,  provided  for  an  apportionment 
between  outgoing  and  incoming  occupiers.  In  Editwrds  v. 
Rusliolme  (g),  it  was  held  that  where  there  was  an  interval  betAveen 
the  departure  of  the  old  and  the  arrival  of  the  new  tenant,  the 
former  remained  liable  for  the  period  until  the  new  tenant  came  in. 
To  meet  this  decision,  s.  12  of  the  Poor  Relief  Act,  1743,  was 
repealed  by  s.  16  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869  (h),  which  provided  for  the  apportionment  of  the  rate  in  the 

(6)  JR.  V.  3Iayor,  etc.,  of  London  (1790),  4  T.  R.  21,  at  p.  26  ;  ml  cf.  JJare  v.  Over- 
seers of  Pxdncy  (1881),  7  Q.  B.  D.  223,  at  p.  231,  mpra,  p.  17.  It  is  on  this  principle 
that  navigation  companies  liave  been  lield  rateable  for  an  artiticial  canal  of  which 
thej'  are  the  owners,  but  not  rateable  for  a  natural  river  bed,  of  which  they  are  not 
owners,  although  the  method  of  using  and  controlling  the  artificial  canal  and  the 
natural  river  may  be  practicallj'  identical :  vide  infra,  p.  330. 

(c)  See  11.  V.  Marqais  of  Salishurn  (1838),  8  A.  &  E.  716,  infra,  p.  313,  where 
there  was  a  mere  i)arol  agreement,  not  sufficient  to  operate  as  a  demise.  See  also 
II.  V.  Mayor,  etc.,  of  London  (1790),  4  T.  K.  21. 

{d)  The  cases  are  collected,  supra,  pp.  32 — 3S. 

(e)  Edicards  v.  RashoLnc  (1869),  L.  1!.  4  (,).  IJ.  554. 

(/)  It  V.  Barrat  (1780),  2  Doug.  46;').  Except  in  the  case  of  an  occupier  coming  in 
after  the  date  of  the  rate,  or  in  the  case  of  a  new  house  or  other  building  added  to  the 
rate  under  s.  38  of  the  Poor  Law  Amendment  Act,  1868  (infra,  p.  55),  such  an 
addition  is  still  illegal  outside  the  metropolis.  See  Pembroke  v.  Overseers  of  J^yc 
(1883).  47  J.  P.  359.  ISut  as  to  the  metropolis,  sec  ss.  47  (9)  and  72  of  the  Valuation 
(]\Ietropolis)  Act,  1869,  in  Ai)]iendix  II. 

(^r)  (1869),  L.  1{.  4  Q.  B.  554.         (/()  32  k  33  Yict.  c.  41,  set  out  in  Appendix  II. 
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case  of  an  occupier  going  out  of  occupation  ;  but  in  St.  Werburgh 
V.  Hutchinson  {i),  which  was  affirmed  in  Hare  v.  Overseers  of 
Putney  {k),  it  was  held  that  s.  16  of  the  Act  of  1869  did  not 
protect  the  outgoing  occupier  from  liability  to  pay  the  whole  rate, 
unless  he  was  succeeded  by  an  incoming  occupier  who  was  liable 
to  be  rated.  To  meet  these  decisions  it  was  enacted  by  the  Poor 
Rate  Assessment  and  Collection  Act,  1869,  Amendment  Act, 
1882  (Z),  that  "the  outgoing  occupier  shall  be  liable  to  pay  so 
much  of  the  rate  as  shall  be  proportionate  to  the  time  of  his 
occupation,  notwithstanding  he  may  not  be  succeeded  in  his 
occupation  by  an  incoming  tenant." 

To  prevent  the  occupier  of  a  new  building  from  escaping 
liability  to  the  rate  current  when  the  building  was  completed,  the 
Poor  Law  Amendment  Act,  1868,  s.  38  {in),  provides  that — • 

"  Where  any  person  shall  occupy  any  new  house  or  other  building  in  any 
parish  where  the  poor  rate  is  not  made  under  the  provisions  of  a  local  Act, 
which  house  or  building  was  incomplete  or  not  fit  for  occupation,  or  was  not 
entered  as  such  in  the  valuation  list  in  force  in  the  parish,  at  the  time  when  the 
cuiTent  rate  for  the  time  being  was  made,  the  overseers  may  enter  such  house 
or  building,  with  the  name  of  the  occupier  thereof  and  the  date  of  the  entiy, 
in  the  rate  book,  ,  .  .  and  the  person  so  charged  shall  be  considered  as 
actually  rated  from  such  date." 

It  must  be  noticed  that  this  section  does  not  apply  to  every  kind 
of  rateable  hereditament,  but  only  to  a  "new  house  or  other 
buildino-."  The  term  "building"  is  not  defined  in  the  Act,  but  it  is 
submitted  that  (having  regard  to  the  juxtaposition  of  the  word 
"  house  ")  it  would  be  held  not  to  include  such  structures  as  a  line 
of  railway,  a  reservoir,  or  gas  or  water  mains  underground. 

In  calculating  the  proportion  of  the  rate  for  which  an  occupier 
is  liable,  where  he  goes  into,  or  out  of,  occupation  during  the 
period  for  which  the  rate  is  made,  that  period  must  be  taken  to 
begin  on  the  day  when  the  rate  is  allowed  by  the  justices  {n) ;  so 
that  where  rates  are  made  half-yearly,  for  periods  ending  at  Lady 
Day  and  Michaelmas,  if  the  making  of  any  rate  is  delayed  after 
those  dates,  the  commencement  of  the  rate  does  not  run  from  the 
expiry  of  the  period  for  which  the  last  rate  Avas  made. 

It  is  difficult  to  say  how  the  exact  proportion  is  to  be  deter- 
mined if  any  question  arises.  By  s.  12  of  the  Poor  Relief  Act, 
1743  (17  Geo.  2,  c.  38),  the  question  was  to  be  determined  by  two 
justices;    but  this  section  is  repealed,  and  the  special  provision 

{i)  (1879),  5  Ex.  D.  19.  (/>■)  (1881),  7  Q.  B.  D.  223. 

(I)  45  &  4t5  Vict.  c.  20,  s.  3,  set  out  in  Aiipeiulix  II. 

(wi)  31  &  32  Vict.  e.  122,  bet  out  in  Appendix  II.  See  also  infra,  ji.  535.  Tlie 
section  is  repealed  as  to  the  "  metropolis"  by  the  Valuation  (Metropolis)  Act,  1869, 
s.  77,  and  the  provisions  of  s.  47  of  that  Act  are  substituted  for  it :  vide  iixjra. 
Chapter  XXXIl I. 

()()  R.  V.  Tanpe&t  (1898),  14  T.  L.  K.  199  ;  Buxis  v.  JFoodficld,  [1900J  81  L.  T. 
782  :  64  J.  P.  21.5. 
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not  reproduced  (o).  It  is  clear  that  the  overseers  must  demand 
no  more  than  the  precise  sum  due  {p),  even  by  the  fraction  of  a 
farthing  (q),  though  apparently  they  may  demand  less  and  correct 
the  mistake  afterwards  by  a  fresh  demand  of  the  balance  (?•). 
Apparently  the  justices  who  were  asked  to  grant  the  distress 
warrant  would  have  jurisdiction  to  determine  the  precise  amount 
due,  though,  if  the  summons  claimed  too  much,  it  must  be 
dismissed  (.s).  It  is  believed  that  in  such  a  case,  in  practice,  the 
difficulty  would  be  got  over  by  a  dismissal  of  tlie  summons, 
coupled  with  an  intimation  that  in  the  opinion  of  the  justices  a 
smaller  sum  named  appeared  to  be  due.  It  is  hardly  likely,  that 
if  this  were  douo,  a  fresh  demand  and  summons  would  be 
necessary  to  enforce  payment. 

What  is  a  single  rateable  hereditament. — Where  one  and 
the  same  person  occupies  property,  the  several  parts  of  which  are 
capable  of  being  occupied  separately  by  several,  occupiers,  it  is 
frequently  important,  but  very  difficult,  to  determine  whether 
such  property  should  be  treated  as  one  rateable  hereditament,  or 
several.  Suppose  that  six  buildings  in  a  row  are  used  as  ware- 
houses, and  are  occupied  by  one  and  the  same  person  :  as  long  as 
they  are  all  in  full  use,  it  makes  no  difference  to  the  occupier 
whether  he  is  rated  for  one  large  or  six  smaller  buildings,  if  the 
rateable  value  of  the  wh  >le  be  unaltered.  But  suppose  that  his 
business  declines  so  that  he  only  uses  four  of  the  six  buildings  :  if 
those  buildings  are  rated  as  separate  rateable  hereditaments,  he  is 
rateable  only  for  the  four  which  are  used  ;  if  the  six  are  rated  as 
one  hereditament,  he  is  rateable  for  the  whole,  though  he  does  not 
make  full  use  of  it  (t).  In  the  case  of  "  agricultural  land,"  as 
defined  by  s.  9  of  the  Agricultural  Rates  Act,  1896  (u),  the  value  of 
the  agricultural  land  must  be  stated  in  the  valuation  list  separately 
from  that  of  any  building  or  other  hereditament  (x)  ;  but  this 
section  does  not  determine  the  question  whether  all  the  buildings 
(or  all  the  plots  of  agricultural  land)  occupied  by  the  same  person 
are  to  be  treated  as  one  rateable  hereditament  or  as  many  (?/), 

In  order  to  claim  a  separation  in  the  rating,  it  is  of  course 
essential  to  show  that  the  parts  to  be  separately  rated  are  capable 
of  being  separately  occupied  ;  but  it  seems  clear  that  the  fact  that 
the  several   parts  are  capable    of  separate   occupation    does  not 

{<))  See  the  Poor  Rate  Assessment  ami  Collection  Act,  IS'39,  s.  16,  in  Appendix  II. 

(p)  Harrell  v.   Wink  (1818),  8  Taunt.  369. 

{q)  Morion  v.  Brammcr  (1860),  8  C.  B.  (n.s.)  791. 

\r)   R.  V.  Blcikuisop,  [1892J  1  Q.  1).  43. 

(.•>•)  Per  Chaxxell,  J.  :  Davis  v.   IFoodfidd,  supra,  p.  5."). 

(0  R.  V.  Aberystwith  (1808),  10  East,  354,  supra,  p.  14. 

(«)  See  Appendix  II.,  infra.  {x)  See  s.  5  of  that  Act,  in  Appendix  II. 

(y)  The  Parocliial  Assessments  .\^ct,  1836,  s.  1  (set  out  in  Appendix  II.),  requires 
every  rate  to  show  the  ' '  net  annual  value  of  the  several  liereditanients  rated  thereunto," 
hut  the  Act  does  not  define  what  is  a  "hereditament."     See  also  note  ((/),  infra,  p.  58. 
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necessarily  involve  a  separation  of  the  assessment  when  all  are 
occupied  together.  In  the  following  paragraphs  are  given  instances 
in  which  the  question  whether  an  assessment  should  be  divided 
was,  or  might  have  been,  raised. 

Warehouses  held  with  docks. — In  Mersey  Docks  v.  Birken- 
head (z),  the  appellants  were  occupiers  of  docks,  warehouses,  and 
other  buildings  connected  with  the  docks,  and  were  rated  separately 
for  nine  items,  Nos.  1 — 8  being  the  warehouses  and  buildinos, 
and  No.  9  the  docks.  Under  the  special  Acts,  the  docks  and 
works  were  to  be  deemed  to  constitute  one  estate  imder  one 
management.  The  expenses  of  working  and  maintaining  the 
whole  of  the  property  rated  were  greater  than  the  income  derived 
from  that  property  ;  but  it  was  admitted,  for  the  purposes  of  the 
case,  that  the  first  eight  items  of  the  rate  were  respectively  (a) 
capable  of  separate  beneficial  occupation  apart  from  the  proximit}'^ 
to  and  connection  with  the  docks  compriseil  in  the  ninth  item, 
and  would  be  so  capable  if  the  docks  were  not  in  existence  ;  and 
further,  that  the  first  eight  items  were  respectively  enhanced  in 
value  by  reason  of  their  proximity  to  the  docks.  The  questions 
to  be  determined  were  (1)  whether  the  first  eight  items  Avere 
properly  rated  separately  and  apart  from  the  docks;  and  (2) 
Avhether,  if  separately  rated,  the  first  eight  items  should  be  rated 
as  enhanced  in  value  by  their  proximity  to  and  connection  with 
the  docks.  The  Queen's  Bench  answered  both  questions  in  the 
affirmative. 

Unfortunately,  the  facts  are  very  inadequately  stated  in  the  case 
above  referred  to,  but  it  is  probably  correct  to  assume  that  some  of 
the  items  separately  rated  were  not  physically  or  structurally  con- 
nected Avith  the  docks,  or  Avith  each  other,  and  they  may  even  have 
been  some  considerable  distance  apart.  The  only  ground  for 
contending  that  premises  so  separated  ought  not  to  be  separately 
rated  Avas  the  fact  that  the  premises  Avere  in  the  hands  of  one 
occupier,  and  managed  under  one  control.  But  it  is  believed  that 
such  a  reason  (taken  by  itself)  has  never  been  held  sufficient  for 
rating  as  one  hereditament,  premises  Avhich  primd  facie  are  rate- 
able as  several  hereditaments. 

Buildings  let  in  flats :  agricultural  land. — In  the  Westminster 
Chambers  Case  (h),  it  was  held  tliat  each  of  a  large  number  of  sets 

(z)  (1873),  L.  11.  8  Q,  B.  445.  In  this  case  the  docks  were  (rightly  or  wrongly) 
admitted  to  be  not  rateable  because  they  produced  no  profit  ;  but  as  to  the  correctness 
of  this  admission,  vide  infra,  pp.  132 — 134. 

{(()  This  finding  apparently  means  that  each  of  the  eight  was  capable  of  being 
separately  occupied ;  but  the  main  point  in  the  case  was  whether  the  eight  items 
(taken  as  a  whole)  ought  to  be  rated  separately  from  the  ninth,  and  it  was  not  neces- 
sary to  consider  whether  the  eight  items  were  rightly  rated  as  eight  items,  or  ouglit 
to  have  been  still  further  sub-divided. 

(i)  R.  V.  St.  George's  Union  (1871),  L.  R.  7  Q.  B.  90,  supra,  p.  29  ;  see  also 
AUchiorch  v.  Ucndon  Union,  [1891]  2  Q.  B.  436,  supra,  p.  31. 
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of  chambers  coustitutcd  a  separate  rateable  hereditament,  but  the 
ground  of  the  decision  was  tliat  the  tenant  (and  not  the  hmdlord) 
of  eacli  set  was  the  rateable  occupier.  This  case,  therefore,  may- 
throw  Hght  upon  (but  does  not  decide)  the  question  whether,  if 
the  hmdlord  be  rateable,  he  is  rateable  as  the  occupier  of  one 
hereditament  or  of  many  (c). 

It  seems  clear  that  the  <[uestion,  whether  a  building  let  out  in 
parts  to  several  tenants  constitutes  one  "house  "or  not,  maybe 
answered  differeutl}-  according  to  the  nature  of  the  Act  or 
document  in  which  the  Avord  is  used  (d). 

In  Rawlence  v.  Hnrslci/  Union  {e),  a  valuer  who  was  employed 
to  make  a  valuation  list,  made  one  in  which  (where  several  parcels 
of  land  were  occupied  by  the  same  person)  a  rateable  value  for  the 
aggi'egate  of  the  several  parcels  was  given,  but  no  separate  valua- 
tion of  each  item  was  stated.  It  v/as  held  that  such  a  valuation 
list  sufficiently  complied  witli  s.  4  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  18G4(/),  which  requires  the  valuer  to 
make  a  valuation  "showing  the  particulars  of  the  several  heredita- 
ments comprised  therein,  and  the  amounts  at  which  he  has  valued 
the  same  respectively";  and  that  a  separate  valuation  of  each  field 
was  not  necessary.  This  decision  implies  that  a  person  may  be 
rated  in  one  lump  sum  for  several  fields  (g),  for  if  this  were  not  so> 
a  valuation  list  made  in  the  form  above  stated  would  be  invalid 
and  useless  to  the  rating  authority.  It  seems  to  follow  from  this 
decision  that  although  property  may  be  capable  of  being  separately 
occupied  in  parts  which  are,  when  so  occupied,  separate  heredita- 
ments, it  is  not  necessarily  wrong  (when  the  several  parts  are 
occupied  by  one  and  the  same  person)  to  rate  him  for  that 
property,  as  if  it  were  one  rateable  hereditament. 

Railway  stations  and  lines :  land  covered  with  water. — In 

Korth  Eastern  Rail.  Co.  v.  York  Union  {h),  the  railway  company 
were  rated,  in  one  lump  sum,  for  the  whole  of  the  York  station 
(including  the  railway  hotel  and  refreshment  rooms,  a  number  of 

(f)  In  Att.-Giii.  V.  MtilKul  Tontine  Wc)</iiuiis/rr  Chmnl/crs  Agsocialiun  (1876), 
1  Ex.  D.  4t)y,  \vlii(_li  iclateil  tu  the  same  cliaiiibi'r.s  as  IL  v.  St.  (Jcor(jcx  Uaiun 
{supra),  it  was  held  tliat,  lor  the  pui'iioses  of  iiihabitetl  liousc  duty,  each  block  (eon- 
taiuiug  several  sets  of  chambers)  must  be  treated  as  cmc  dwelliug-house  :  Init  see  now 
41  &  4-2  Yict.  c.  15,  s.  13. 

{d)  See  Grant  v.  Lattf/ston,  [1900]  A.  C.  383  (relating  to  inhabited  honse  duty)  ; 
n'tulhcrlU  V.  Cantlaij,  [I'JOl]  2  K.  Ji.  285  ;  Kyllin  v.  binciuu.is,  [1903]  t)7  J.  P.  227 
(i elating  to  byelaws  under  the  Public  Health  (London)  Act,  1891)  ;  Kimbcr  v.  Adams, 
,1900]  1  Ch.  412  ;  :n\>\  Ilfurd  Park  Esta.tc  v.  Jacobs,  [1903]  W.  X.  126  (construction 
of  covenants  relating  to  building  plots). 

(c)  (1877),  3  Ex.  U.  44.  (/)  27  &  28  Vict.  c.  39,  set  out  in  Ajipendix  II. 

((/)  It  is  to  be  noticed  that  the  form  of  rate  scheduled  to  the  Parochial  Assessment* 
Act,  1836  (set  out  in  Apjiendix  II.),  and  Forms  X.  and  V.  scheduled  to  the  Agri- 
cultural L'ates  Order,  1896,  made  under  the  Agricultural  Kates  Act,  1896  (see 
Appendix  II.,  infra),  conlirm  the  view  that  several  fields  may  be  rated  together  as 
one  hereditauient,  and  they  are  fref^uently  so  rated  in  practice. 

(/()  [1900]  1  t,>.  li.  733  ;  Kyde  ami  Koustam's  Kat.  App.  (1894—1904),  230. 
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engine  sheds,  carriage  and  waggon  shops,  and  similar  buildings,  and 
electric  light  works,  a  pumping  station,  coal  yards  and  ware- 
houses), together  with  running  lines  and  sidings.  It  was  admitted 
(and,  as  tlie  court  seemed  to  think,  rightly  admitted)  by  the 
respondents,  that  the  hotel  and  refreshment  rooms  should  have 
been  rated  separately,  but  it  was  denied  that  any  further  sub- 
division was  necessary.  It  was  found,  as  a  fact,  that  various  parts 
might  be  occupied  sejDarately  from  the  railway,  but  that,  as  at 
present  laid  out,  they  Avere  only  adapted  for  use  by  the  railway 
company  themselves.  On  these  facts,  it  was  held  that  no  further 
sub-division  of  the  property  in  the  rate  was  necessary. 

This  decision  must,  of  course,  be  construed  with  reference  to  the 
special  facts  of  the  case,  but  it  seems  to  establish  the  general  rule 
that,  in  rating  a  railway  company,  the  running  line  need  not  be 
entered  in  the  rate  separately  from  the  sidings  or  station,  although 
the  method  of  valuing  the  line  is  entirely  different,  as  Avill  be  seen 
Avlien  we  come  to  deal  with  railways. 

It  has  been  held  at  quarter  sessions (i),  that  for  the  purposes  of 
the  poor  rate,  the  overseers  are  not  bound  (when  dealing  with  the 
property  of  a  dock  company)  to  value  "  land  covered  with  water  " 
separately  from  the  rest  of  the  property ;  although,  for  the  purposes 
'of  the  general  district  rate  under  s.  211  of  the  Public  Health  Act, 
1875,  "land  covered  with  water"  is  entitled  to  a  three-fourths 
exemption,  and,  therefore,  must  be  separately  rated. 

(i)   GorjKiration  of  Kinr/ston-Vjjo'ii-H  II  v.  Sculcoalcs  Union  (1890),  54  J.  P.  281. 
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Preliminary. — Under  the  statute  48  Eliz.  c.  2,  the  occupier  and 
not  the  owner  is  made  liable  to  the  rate.  This  liability  i.s,  of 
course,  unaffected  by  any  contract  between  landlord  and  tenant, 
whereby  the  former  may  undertake  to  pay  the  rate.  Tlie  occupier 
remains  liable  under  the  statute,  as  between  himself  and  the 
overseers,  although  he  may  have  a  remedy  over,  under  his  con- 
tract, against  the  landlord.  But  modern  Acts  have,  in  one  or  two 
instances,  made  the  owner  primarily  liable,  either  in  addition  to, 
or  in  substitution  for,  the  occupier. 

The  Acts  dealing  with  tlie  special  cases  of  ambassadors' 
houses  (a),  allotments  (6),  and  advertising  stations  (c)  are  sepai'ately 
dealt  with  below,  and  it  is  desirable  first  to  consider  an  Act  of 
more  general  application  (c?). 

The  Poor  Rate  Assessment  and  Collection  Act,  1869. — This 
Act(e),  by  s.  (J,  repeals  the  Small  Tenements  Act,  1840  (/),  and 
so  much  of  any  local  statute  as  relates  to  the  rating  of  owners 
instead  of  occupiers,  so  far  as  they  apply  to  any  poor  rate  made 
after  the  Act  of  18t)9  came  into  operation.  And  it  has  been 
held  (g)  that  the  Act  of  1869  (either  alone  or  as  combined  with 
certain  earlier  Acts)  has  impliedly  repealed  s.  19  of  the  Poor 
Relief  Act,  1819  (A),  under  Avhich  the  owners  of  houses  of  small 
rateable  value  miglit  be  rated  instead  of  the  occupiers.      In  effect, 

(a)  Infra,  p.  71.  (b)  Infra,  p.  6G.  (c)  Lfra,  p.  69. 

(d)  Tlie  recovery  of  rates  on  tithe  reutcliarge  is  governed  liy  the  Tithe  Act,  1891 
(54  &  55  Vict.  c.  8),  s.  6. 

(e)  32  &  33  Vict.  c.  41  ;  see  Appendix  II.,  infra. 

(/)  13  &  14  Vict.  c.  99.     That  Act   (which  aiiplied  also  to  highway  rates)  was 
repealed  in  tolo  by  the  Statute  Law  Revision  Act,  1875. 

(y)    West  Hcunv.  Fourlh  City  Mutual  Buildiny  Society,  [1892]  1  Q.  B.  654. 
(A)  59  Geo.  3,  c.  12  (Sturges  Bourne's  Act). 
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therefore,  the  Act  of  1869  is  the  only  general  Act  (apart  from 
the  Acts  dealing  specially  with  ambassadors'  houses,  allotments 
and  advertising  stations)  under  which  owners  are  rateable  to  the 
poor  rate  instead  of  occupiers  (i) . 

The  Poor  Rate  Assessment  and  Collection  Act,  1869,  contains 
provisions  of  three  kinds,  which  must  be  distinguished:  (1)  By 
s.  1,  it  enables  the  occupier  oi  any  hereditament  (/j)  let  to  him  for 
a  term  not  exceeding  three  months  to  deduct  the  poor  rate  {1} 
paid  by  him  from  his  rent ;  (2)  by  s.  3,  the  owner  of  any  heredita- 
ment (within  the  limits  of  rateable  value  specified  in  the  section), 
whether  it  includes  a  dwelling-house  or  not,  may  agree  with  the 
overseers  to  pay  the  rates  whether  the  hereditament  be  occupied 
or  not,  and  may  be  allowed  a  commission  ;  (3)  by  s.  4  (1),  the 
vestry  (m)  may  order  the  owners  of  all  rateable  hereditaments  in 
the  parish,  which  include  a  dwelling-house  and  come  within  the 
specified  limits  of  rateable  value,  to  be  rated  in  lieu  of  the  occupier, 
and  under  sub-s.  (2)  the  owner  may  agree  to  pay  rates,  whether 
the  house  be  occupied  or  not.  The  main  distinctions  to  be  noticed 
between  these  three  sets  of  provisions  are  :  Under  s.  1  the 
occupier  remains  (as  before)  the  only  person  liable  to  pay  the  rate ; 
under  s.  3  the  occupier  remains  liable  as  long  as  the  premises  are 
occupied,  and,  by  force  of  the  agreement,  the  overseers  have  the 
benefit  of  the  superadded  liability  of  the  owner,  whether  the 
premises  are  occupied  or  not  (71) ;  under  the  fii'st  sub-section  of 
s.  4  the  owner  becomes  liable,  instead  of  the  occupier  (0),  so  long 
as  the  premises  are  occupied  ;  and  if  there  is  an  agreement  under 
sub-s.  (2)  of  s.  4,  the  owner  may  be  liable  for  the  rates  (subject  to 
a  deduction  for  commission)  whether  the  premises  are  occupied  or 
not ;  and  s.  3  and  s.  4  are  mutually  exclusive,  so  that  where  one 
section  is  in  force  the  other  cannot  be  (  j:>). 

Owners  becoming  liable  to  pay  rates  may  forfeit  their  commis- 
sion,   or    abatement,    by   delajdng    to    pay    the   rates  {q).      The 

(i)  There  may  possibly  be  some  local  Acts  passed  siibsetpiently  to  1869  under 
whicli  owners  are  rateable.  It  is  submitted  that  s.  7  of  the  Representation  of  the 
People  Act,  1867  (so  far  as  it  prohibits  the  rating  of  owners),  must  be  regarded  as 
impliedly  repealed  by  the  Poor  Rate  Assessment  and  Collection  Act,  1869.  The 
liability  of  owners  to  be  rated  to  the  general  district  rate  under  s.  211  of  the  Publie 
Health  Act,  1875,  is  not  dealt  with  in  this  volume. 

[k]  No  matter  how  great  the  value  may  be. 

{l)  The  term  ' '  poor  rate  ''  is  specially  defined  in  s.  20  of  the  Act :  see  Appendix  II. , 
infra. 

{m)  The  powers  of  the  vestry  are,  or  may  be,  now  vested  in  some  other  body  : 
vide  infra,  p.  62.  (h)  Nonoood  Overseers  v.  Sailer,  [1892]  2  Q.  B.  118. 

(0)  But  under  s.  12  the  rate  may  be  recovered  (subject  to  special  restrictions)  from 
the  occupier,  who  may  deduct  the  rate  from  his  rent.  The  limitation  imposed  by 
s.  2  on  the  amount  recoverable  may  also  liave  to  be  considered.  Proceedings  maj- 
also  be  taken  against  the  owner  under  s.  11.  In  Norwood  Overseers  v.  Salter, 
sujira,  it  appears  to  have  been  held  by  Collins,  J.,  that  s.  11  applies  to  cases  under 
s.  3  as  well  as  under  s.  4.     See  [1892]  2  Q.  B.,  at  p.  131. 

{p)  Janes  V.  Mayor,  etc.  of  Woolwich,  [1903]  Ryde  and  Konstam's  Rat.  App. 
(1894—1904),  333. 

(q)  See  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  s.  5,  in  Appendix  II. 
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abatement  takes  effect  upon  the  rate,  and  not  upon  the  valuation 
list,  so  that  the  full  rateable  value  must  be  entered  in  the  list  (7-). 

Transfer  of  powers  of  vestry  under  Poor  Rate,  etc.,  Act,  1869. 
— By  s.  6  of  the  Local  Government  Act,  1894  (s),  the  powers,  duties, 
and  liabilities  of  the  vestr}'  of  a  rural  parish  (with  certain  excep- 
tions not  now  material)  are  transferred  to  the  parish  council, 
if  there  is  one;  and  by  s.  19,  the  same  powers,  in  a  rural 
parish  not  having  a  parish  council,  are  transferred  to  the  parish 
meeting. 

With  reference  to  parishes  other  than  rural  parishes  {i.e.,  parishes 
in  urban  districts,  county  boroughs,  and  the  metropolis),  the  Local 
Oovernment  Act,  1894',  of  itself  does  not  transfer  the  powers  of 
the  vestry,  but  by  s.  83  (1),  (6),  the  Local  Government  Board  may 
make  an  order  conferring  on  the  district  council  or  other  represen- 
tative body  certain  powers  of  overseers,  parish  councils,  etc. ;  and 
l)y  s.  34,  in  an  urban  district  (f),  that  order  or  some  subsequent 
order  may  confer  on  the  district  council,  or  some  other  representa- 
tive body,  the  powers  of  the  vestry  under  ss.  3  and  4  of  the  Poor 
Rate  Assessment  and  Collection  Act,  1869  (u). 

Limits  of  value  of  hereditaments  for  which  owners  may  be 
rated. — The  third  section  of  the  Poor  Kate  Assessment  and 
Collection  Act,  1869,  applies  "in  case  the  rateable  value  of  any 
hereditament  does  not  exceed  20/.  if  the  hereditament  is  situate  in 
the  '  metropolis '  (x),  or  ISl.  if  situate  in  any  parish  wholly  or 
partly  within  the  borough  of  Liverpool,  or  10/.  if  situate  in  any 
parish  Avholly  or  partly  within  the  city  of  Manchester  or  the 
borough  of  Birmingham,  or  8/.  if  situate  elsewhere."  And  s.  4 
applies  to  "  all  rateable  hereditaments  [in  which  a  dwelling-house 
is  included]  to  which  s.  3  of  this  Act  extends." 

In  Norwood  Overseers  v.  Salter  {y),  an  order  of  the  vestry  had 
been  made  under  s.  4  (directing  the  overseers  to  rate  the  owners), 
and  an  owner  had  made  an  agreement  under  sub-s.  (2)  of  that 
section  in  respect  of  a  house,  which  at  the  date  of  the  agreement 

(?•)  Overseers  of  Sunderland  y.  Suiulei-land  Union  (1865),  3i  L.  J.  j\L  C.  121. 

(s)  56  &  57  A'ict.  c.  73  :  see  Appendix  II.,  infra. 

{t)  But,  a|)paiently,  not  in  a  county  borough  or  the  metropolis  :  see  Ryde's  Local 
Government  Act,  1894,  pp.  124,  125. 

(»)  It  is  not  clear  why  these  powers  of  tlie  vestry  are  speciall}'  mentioned  in  s.  34  of 
the  Local  Government  Act,  1894  ;  primd  facie,  at  least,  thoy  are  included  among 
the  powers  of  tlie  [larish  council,  which  are  dealt  with  in  s.  33  of  the  same  Act. 

(x)  As  defined  by  the  Metropolis  Management  Act,  1855  :  see  s.  20.  Under  a 
local  Act  (51  &  52  Vict.  c.  clxxix.),  s.  84,  "  s.  3  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869,  is  in  force  within  the  j>arisli  of  West  Ham  as  if  such  parish 
were  situate  in  the  metropolis."  But  this  section  Wiis  repealed  by  s.  59  of  the 
AVest  Ham  Corporation  Act,  19C0  (63  &  64  Vict.  c.  ccxlvi.  1,  which  enacts  that 
"  s.  3  of  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  shall,  in  the  case  of 
hereditaments  situate  in  the  parish  of  "West  Ham,  extend  only  to  those  hereditaments 
of  which  the  rateable  value  does  not  exceed  131." 

{}/)  [1892J  2  Q.  B.  118  ;  61  L.  J.  M.  C.  193;  67  L.  T.  376  ;  56  J.  P.  535  ;  8 
T.  L.  R.  568. 
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was  within  the  limit  of  rateable  value  prescribed  by  s.  3.  Subse- 
quently a  new  valuation  list  was  nitide,  in  which  tlie  rateable  value 
of  the  house  was  raised  above  the  prescribed  limit.  In  the  first 
rate  based  on  the  new  valuation  list,  the  overseers  rated  the 
occupier,  who  contended  that  the  owner  should  have  been  rated 
pursuant  to  the  order  of  the  vestry.  The  overseers  contended  that 
the  rate  must  necessarily  follow  the  valuation  list  {z),  and  that  the 
rateable  value,  as  it  appeared  therein  at  the  date  when  the  rate  was 
made,  must  determine  whether  the  house  fell  within  the  prescribed 
limits  of  rateable  value.  Two  judges  of  the  Queen's  Bench 
Division  agreed  with  this  construction  so  far  as  orders  under  s.  4 
were  concerned,  Collins,  J.,  said  («) :  "The  order  [under  s.  4] 
is  ambulatory  as  to  all  rateable  hereditaments  of  the  class  described 
in  s.  3.  That  order  is  one  which  applies  only  to  such  heredita- 
ments as  at  the  time  of  making  the  rate  are  below  the  prescribed 
value."  But  the  court  were  divided  on  the  question  whether  the 
rateable  value  at  the  date  of  the  rate  determined  whether  the 
hereditament  was  within  the  prescribed  limits  of  value  in  dealing 
with  agreements  under  s.  8.  Hawkins,  J.,  said  :  "  In  my  opinion 
the  true  and  reasonable  view  to  take  of  s.  3  is  that  it  permits 
such  agreements  to  be  made  in  respect  of  any  house  or  houses  so 
long  as  it,  or  they,  do  not  exceed  the  limited  rateable  value,  but  no 
others  ;  and  that  agreements  under  s.  3  should  be  construed  as 
having  application  to  the  hei'editaments  mentioned  in  them,  only 
so  long  as  such  hereditaments  continue  of  a  rateable  value  not 
exceeding  the  limited  amount "  (6).  It  is  submitted  that  this 
represents  the  better  opinion.  Apart  from  the  weighty  reasons 
given  by  Hawkins,  J.,  it  may  be  noticed  that  the  effect  of  the 
judgment  of  Collins,  J.,  on  this  point  is  that  s.  4  applies  to  a 
class  of  hereditaments  different  from  that  to  which  s.  3  applies, 
although  the  scope  of  s.  4,  by  express  reference  to  s.  3,  extends 
"  to  all  hereditaments  to  which  s.  3  extends." 

Agreements  under  s.  3  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869. — The  agreement  must  be  in  writing  (c),  and 
must  apparently  (in"  most,  if  not  in  all  cases)  bear  a  sixpenny 
stamp  (cc).  The  overseers  may  agree  with  some,  even  though  they 
cannot  agree  with  all,  of  the  owners  of  hereditaments  of  the 
prescribed  value  in  the  parish  ;  and  they  may  make  an  agreement 
which  does  not  relate  to  all  of  the  houses  (of  the  prescribed  value) 
belonging  to  the  same  owner.     Neither  under  s.  3,  nor  under  s.  4, 

(z)  See  s.  28  of  the  U.  A.  C.  Act,  1862,  in  Appendix  XL 

{a)  [1892]  2  Q.  B.,  at  p.  132.  [b)  See  [1892]  2  Q.  B.,  at  p.  128. 

(c)  The  absence  of  a  written  agreement,  or  any  informality  or  defect  in  the  agree- 
ment, does  not  affect  any  qualification  or  fraiicliise :  see  the  Assessed  Rates  Act, 
1879  (42  &  43  Vict.  c.  10),  passed  in  consequence  of  Bennett  v.  Atkins  (187S), 
4  C.  P.  D.  80. 

[cc)  See  p.  64,  note  [g),  as  to  notices  under  s.  4. 
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can  the  parish  authorities  comiicl  an  owner  to  pay  poor  rates  in 
respect  of  property  while  it  is  nnoccupied  {d). 

Rating  of  owners  under  s.  4  of  the  Poor  Rate,  etc.,  Act, 
1869. — The  proviso  to  s.  4  prevents  the  scope  of  the  section 
from  extending  to  any  hereditament  (within  the  prescribed  vahie) 
"in  which  a  dwelling-house  shall  not  be  included." 

The  first  sub-section  enables  the  vestry  (e)  to  order  that  the 
owners  of  all  hereditaments  (of  the  specified  value  (/)  and  descrip- 
tion) within  the  parish  sliall  be  rated,  and  the  order  may  be 
rescinded  in  the  way  prescribed  by  sub-s.  (3).  No  order  can 
be  made  which  applies  to  less  than  all  such  hereditaments  in 
the  parish. 

When  an  order  has  been  n^ade  under  s.  4  (1),  any  individual 
owner,  under  s.  4  (2),  may  give  notice  (//)  that  l)e  is  willing  to  pay 
rates,  whether  his  houses  are  occupied  or  not,  but  such  notice  must 
apply  to  "all  such  rateable  hereditaments  of  which  he  is  the 
owner."  Apparently  the  overseers  must  allow  some  further  abate- 
ment on  receipt  of  a  notice  under  s.  4  (2),  though  they  are  not 
bound  to  allow  a  further  15  per  cent. 

It  would  probably  be  held  that  no  special  formalities  are  to  be 
observed  in  making  an  order  under  s.  4,  provided  the  intention  be 
clear  {li).  In  Janes  \.  Woohvich  CorjJoration  (i),  it  was  held  that 
a  resolution  "  that  all  agreements  with  owners  be  made  under 
s.  3"  was  sufficient  to  rescind  an  order  made  under  s.  4,  without 
specially  mentioning  the  order,  because  the  two  sections  could  not 
both  be  in  operation  at  once  in  the  same  parish. 

Who  is  the  "owner"  under  the  Act  of  1869.— By  s.  20  of 

the  Poor  Rate  Assessment  and  Collection  Act,  1809,  "the  word 
'  owner '  shall  mean  any  person  receiving  or  claiming  the  rent  of 
the  hereditament  for  his  own  use,  or  receiving  the  same  for  the  use 
of  any  coriioration  aggregate,  or  of  any  public  company,  or  of  any 
landlord  or  lessee  who  shall  be  a  minor,  a  married  woman,  or 
insane,  or  for  the  use  of  any  person  for  whom  he  is  acting  as 
agent."  It  is  believed  that  the  practice  of  rating  an  agent  is  very 
rarely  adopted.  Probably  the  definition  refers  to  the  agent  for  the 
time  being;  it  is  submitted  that  an  agent  against  whom  any  order 

(d)  The  case  is  diflerent  with  regard  to  the  rating  of  owners  to  the  general  district 
rate  under  s.  211  (1)  (a)  of  the  Public  Health  Act,  1875  :  see  II.  v.  Barclay  (1882), 
8  Q.  B.  D.  486. 

{e)  Or,  iu  some  cases,  the  parish  council  or  some  other  authority  :  see  p.  62. 

(/)  As  to  the  limit  of  value,  see  Noricood  Overseers  v.  Salter,  [1892]  2  Q.  B.  118, 
supra,  p.  63. 

((/)  The  Law-Officers  have  advised  that  this  notice  is  not  an  agreement,  and  is 
not  liable  to  stam}!  duty  ;  see  28th  Annual  Report  of  Local  Government  Board 
(1898—99),  p.  xcvii. 

{h)  Cf.  Bavin  v.  Hutcliinson  (1862),  31  L.  J.  M.  C.  229. 

(0  [1903]  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  333. 
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is  made  (or  ought  to  be  made)  cannot  escape  liability  by  resigning 
the  agency  (k). 

In  Re  Allen  (l),  where  an  order  had  been  made  under  s.  4  of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869,  that  owners 
should  be  rated,  and  a  married  woman  (the  owner  of  certain 
houses)  had  given  notice  under  sub-s.  (2),  that  she  was  willing  to 
be  rated,  whether  the  houses  Avere  occupied  or  not,  it  was  held  that 
(on  making  default  in  payment)  the  rates  were  recoverable  against 
her  by  distress  and  imprisonment,  and  that  she  had  made  no  contract 
with  the  overseers,  so  as  to  bring  the  case  within  s.  1  of  the  Married 
Women's  Property  Act,  1882  {in).  It  must,  however,  be  noticed 
that  although  the  liability  to  be  rated  for  the  houses,  so  long  as 
they  were  occupied,  did  not  depend  upon  any  "contract,"  or 
voluntary  act  of  the  owner,  but  upon  a  compulsoiy  order  of  the 
vestrji'  under  s.  4  (1)  of  the  Act  of  1869,  the  liability  to  pay  rates 
for  houses  while  unoccupied  did  depend  upon  the  notice  voluntarily 
given  under  sub-s.  (2).  This  point,  whatever  be  the  effect  of  it, 
seems  not  to  have  been  fully  appreciated  in  the  judgments  in 
Re  Allen. 

{k)  Compare  Broadhcnt  v.  Shepherd,  [1901]  2  K.  B.  274. 

{I)  [1894]  2  Q.  B.  924,  (w)  45  k  46  Vict.  c.  75. 
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Allotments. — Under  tlie  Allotments  Act,  1887  (a),  the  sanitary 
authority  {i.e.,  now  an  urban  or  rural  district  council),  were  given 
power  to  acquire  land  for  allotments,  and  s.  7  (2)  enacts  as  follows : 

"  The  sanitary  authority  shall,  for  the  purposes  of  all  rates,  taxes,  and  tithe 
reuteharge,  he  deemed  to  be  the  occui^iers  of  the  allotments  which  are  let,  hut 
they  shall  cause  the  sums  from  time  to  time  j^aid  by  way  of  rates,  taxes,  and 
tithe  rentcharge  in  respect  of  the  allotments  to  be  apportioned  among  them, 
and  cause  the  sum  so  apportioned  in  respect  of  each  allotment  to  be  certified 
to  the  tenant  thereof,  and  such  sum  shall  be  added  to  the  rent  otherwise 
payable  by  the  said  tenant  iu  respect  of  such  allotment,  and  shall  be  deemed 
to  be  part  of  such  rent,  and  be  recoverable  accordingly :  Provided  always 
that  for  the  purposes  of  the  parliamentary  franchise  .  .  .  the  tenants  shall 
be  deemed  to  be  the  occupiers,  and  such  rates  to  have  been  paid  by  them, 
notwithstanding  the  provisions  hereinbefore  contained  "  {h). 

Under  the  Local  Government  Act,  1894  (c),  land  for  allotments 
may  be  purchased  by  the  county  council :  and  any  land  so  purchased 
shall,  under  s.  9  (14),  "be  assured  to  the  parish  council,  and  in 
that  case  ss.  5 — 8  of  the  Allotments  Act,  1887  [including  the 
section  above  set  out],  shall  apply  as  if  the  parish  council  were 
the  sanitary  authority."  By  s.  10  of  the  Local  Government  Act, 
1894,  the  parish  council  have  power  to  hire  land  for  allotments ; 
and  by  s.  10  (G),  "ss.  5—8  of  the  Allotments  Act,  1887  [with 
exceptions  not  now  material],  shall  apply  to  any  allotment  hired 
by  a  parish  council  in  like  manner  as  if  that  council  were  the 
sanitary  authority  and  also  the  allotment  managers." 

The  partial  exemption  of  allotments,  as  being  "  agricultural 
land,"  is  considered  in  Chapter  X.,   infra,  p.  115. 

(rt)  50  &  51  Vict.  c.  48. 

(b)  Compare  the  Poor  Rate  Assessment  and  Collection  Act,  1869,  s.  7,  iu 
Appendix  II.,  infra. 

(c)  56  &  57  Vict.  c.  73,  s.  9. 
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AdYertising  hoardings. — The  rating  of  advertising-  hoardings, 
and  buildings  or  land  used  for  exhibiting  advertisements,  has  been 
specially  dealt  with  by  the  Advertising  Stations  (Rating)  Act, 
1889  (d).  The  cases  decided  before  the  passing  of  that  Act  have 
something  more  than  a  mere  historical  interest,  because  they 
illustrate  what  is  meant  by  "occupation"  in  connection  with  the 
law  of  rating  (e). 

It  seems  clear  that  before  the  Advertising  Stations  (Rating) 
Act,  1889,  was  passed,  if  the  possibility  of  using  land  or  buildings 
for  the  purpose  of  advertising  increased  the  rent  which  a  tenant 
might  be  expected  to  give  for  such  land  or  buildings,  that  increase 
in  rent  was  to  be  taken  into  account  in  estimating  the  net  annual 
(or  rateable)  value  under  s.  1  of  the  Parochial  Assessments  Act, 
1836  (/).  The  additional  value  attaching  to  a  corner  house  in  a 
prominent  position,  in  consequence  of  the  opportunities  it  offers 
for  advertising,  must  (it  is  submitted)  be  taken  into  account  just 
as  much  as  the  additional  value  attaching  to  the  same  house  in 
consequence  of  the  opportunities  it  offers  for  doing  a  large  retail 
business.  Anything  Avhich  would  increase  the  rent  must  increase 
the  rateable  value.  But  this  is  not  the  question  on  which  the  cases 
have  been  decided.  The  point  to  be  determined  was  not  whether 
the  additional  value  attributable  to  the  exhibition  of  advertisements 
formed  part  of  the  rateable  value,  but  who  was  the  person  to  be 
rated  for  that  additional  value.  If  the  advertising  contractor  was 
rated,  he  denied  liability  on  the  ground  that  he  was  not  in  occupa- 
tion of  land,  but  had  merely  a  licence  to  enter  and  use  it  (g)  ;  if 
the  occupier  of  a  building  was  rated  for  advertisements  affixed  to 
the  outside  of  the  building,  he  denied  that  the  use  of  the  outside 
constituted  part  of  his  occupation. 

Willing's  Case. — In  R.  v.  St.  Pancras  (h),  an  attempt  was 
made  to  rate  the  appellant,  Mr.  Willing,  an  advertising  contractor, 
in  respect  of  two  advertising  stations,  or  hoardings.  One  of  these 
was  erected  in  front  of  a  suburban  villa,  inhabited  only  by  a  care- 
taker, and  advertised  to  be  let  or  sold.  The  hoarding  was  erected 
by  the  appellant,  being  bolted  to  the  wall  in  front  of  the  house, 
and  supported  by  struts  run  into  the  ground  behind  the  wall.  The 
hoarding  had  been  put  up  under  an  agreement  made  with  a  former 
lessee  of  the  house,  upon  terms  which  did  not  appear,  and  was 
kept  up  under  an  agreement  with  the  owner,  contained  in  letters 
in  wliich  the  appellant  agreed    to    pay    "rent  for  liberty  to  fix 

(d)  52  &  53  Vict.  c.  27  :  see  App.  II.,  and  p.  69,  infra. 

{c)    J^ide  supra,  pp.  43 — 46. 

(/■)  See  11.  V.  St.  Pancras  ( Willinrj's  Case)  (1877),  2  Q.  B.  D.  581,  at  pp.  587,  588. 

(//)  The  difficulty  of  distin<;;uishing  between  a  licence  to  use  land  for  an  advertising 
station  and  a  yearly  tenancy  is  illustrated  by  Wilson  v.  Tavcner,  [1901]  1  Ch.  578  : 
see  also  Kerrison  v.  Smith,  [1897]  2  Q.  B.  445. 

[h)  (1877),  2  Q.  B.  D.  581  ;  46  L.  J.  M.  C,  243  ;  37  L.  T.  126  ;  41  J.  P.  662. 
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advertising  boards,"  and  "to  give  up  possession  on  24  hours' 
notice."  The  second  hoarding  was  erected  by  the  appellant  iu  a 
similar  way,  in  front  of  a  house  which  was  being  rebuilt,  and 
Avhich  did  not  belong  to  the  appellant ;  he  had  obtained  permission 
to  use  the  place  for  advertising  purposes,  and  had  no  further  rights 
over  the  premises.  It  was  held  that  the  appellant  was  not  rateable 
in  respect  of  either  hoarding,  on  the  ground  that  he  was  not  in 
occupation  of  the  land,  but  had  merely  a  licence  to  use  it  (i). 

Other  cases  decided  before  the  Advertising  Stations  (Rating) 
Act. — In  Toijlov  cC'  Co.  V.  Overseers  of  Femdleton{li),  on  facts 
very  similar  to  those  in  R.  y.  St.  Pavcras  (/),  the  Queen's  Bench 
held  the  advertising  contractors  to  be  rateable  as  occupiers  of  land. 
Two  advertising  stations  were  in  question.  As  to  the  first,  the 
owners  of  land  who  were  timber  merchants,  by  an  agreement  in 
writing,  agreed  to  let  to  the  appellants  (who  were  advertising 
agents)  at  a  yearly  rent  for  a  term  of  seven  years  an  advertising 
station  forming  the  wall  of  a  timber  shed,  the  appellants  under- 
taking to  pay  all  rates  and  taxes.  The  shed  was  used  by  the 
timber  merchants  for  storing  timber.  In  the  second  case,  the 
owners  of  laud,  by  an  agreement  in  writing,  allowed  the  adver- 
tising agents  "  the  privilege  of  erecting  an  advertising  hoarding," 
and  of  removing  an  existing  wall  for  that  purpose ;  the  agreement 
was  to  be  in  force  for  a  term  of  three  years,  at  a  yearly  rent.  The 
advertising  agents  (the  appellants)  had  removed  the  wall  and 
erected  in  its  place  a  hoarding,  supported  by  wooden  posts  and 
stays  let  into  the  ground  ;  the  land  behind  was  waste  ground.  It 
was  held,  as  to  both  hoardings,  that  the  appellants  were  rateable 
as  occupiers.     As  to  the  second  hoarding,  Wills,  J.,  said  (m)  : 

"No  doubt  the  terms  used  are  in  favour  of  the  view  that  it  was  intended 
to  gnmt  only  a  licence  or  pi'ivilege,  and  not  an  occupation.  But  if  the 
so-called  privilege  itself  amounts  to  an  occupation,  that  privilege  is  rateable. 
Though  he  has  called  it  '  the  privilege  of  erecting  a  hoarding,'  the  landlord 
has  in  effect  granted  the  right  to  the  exclusive  occupation  of  the  soil  occupied 
by  the  erection  "  ('0- 

It  is  remarkable  that  in  the  judgments  in  Taylor  &  Co.  v. 
Overseers  of  Fendleton  {uhiswpra),  no  notice  is  taken  of  Willing  s 
Case  (o),  which  is  not  easih'  distinguishable.  Keference  was  made 
to  Sltaiv,  Ashton  and  Thorpe  v.  Salford  {p),  as  showing  that  where 
posts  were  let  into  the  ground,  the  advertising  contractor  would  be 

(t)  An  extract  from  the  jiulgnipnt  is  set  out  supra,  p.  10. 

[k)  (1887),  19  Q.  B.  D.  288  ;  Eyde's  Rat.  App.  (1886—1890),  276. 

(l)  (]877).  2  Q.  B.  D.  581,  supra,  p.  67. 

(m)  Ryde'sRat.  Api>.  (1886—1890),  at  p.  282. 

[n)  Cf.  the  dictum  of  Lord  Davey,  in  Holyiccll  Union  v.  Halkyn  District  Alines 
Drainage  Co.,  [1895]  A.  C.  117,  at  p.  131.  "An  easement  may  be  of  sncli  a 
character  as  involves  the  occupation  of  land  fur  its  exercise. "  See  also  pji.  39,  40, 
supra. 

(o)  R.  V.  St.  Pancras  (1877;),  2  Q.  B.  D.  581,  sujy)-a,  p.  67. 

( ;))  A  note  of  this  case,  which  is  not  elsewhere  reported,  may  he  found  iu  51J.  P.  73. 


CHAP,  IV.]      THE   ADVERTISING    STATIONS    (RATING)  ACT,  1889.       69 

rateable,  but  where  boards  were  merely  fastened  to  the  end  of  a 
house,  he  would  not  be  rateable. 

The  Advertising  Stations   (Rating)   Act,  1889.— This  Act  (g) 

was  passed  two  years  after  the  decision  of  Taylor  (0  Co.  v. 
Overseers  of  Pendleton  (r),  and  was  apparently  passed  to  meet  the 
difficulties  disclosed  by  that  case  and  the  other  cases  therein 
referred  to.  It  has  been  suggested  that  the  Act  leaves  untouched 
the  liability  of  the  advertising  contractor  as  an  occupier  of  land, 
if  the  rights  which  he  exercises  amount  to  occupation  ;  and  that 
the  Act  imposes  an  additional  (or  alternative)  liability  on  some 
other  person.  But  it  is  not  easy  to  support  this  contention,  and 
it  is  safer  to  assume  that  the  only  person  who  can  be  rated  in 
respect  of  advertising  stations  is  the  person  liable  under  the  Act. 

By  s,  3,  "  Where  any  land  is  used  temporarily  (.s)  or  permanently 
for  the  exhibition  of  advertisements,  or  for  the  erection  of  any 
hoarding,  frame,  post,  wall,  or  structure  used  for  the  exhibition  of 
advertisements  but  not  otherwise  occupied,  the  person  who  shall 
permit  the  same  {t)  to  be  so  used,  or  (if  he  cannot  be  ascertained)  the 
owner  {n)  thereof,  shall  be  deemed  to  be  in  beneficial  occupation  of 
such  land  or  part  thereof,  and  shall  be  rateable  in  respect  thereof 
to  .  .  .  all  local  rates,  according  to  the  value  of  such  use  as  aforesaid." 
Section  3  applies  to  a  hoarding  erected  on  the  highway  in  front  of 
buildings  in  course  of  construction  (a;). 

By  s.  4,  "Where  any  land  or  hereditament  occupied  for  other 
purposes,  and  rateable  in  respect  thereof  (?/),  ...  is  used  tem- 
porarily {z),  or  permanently  for  the  exhibition  of  advertisements, 
or  for  the  erection  thereon  or  attachment  thereto  of  any  hoarding, 
frame,  post,  wall  or  structure,  used  for  the  exhibition  of  advertise- 
ments, the  gross  and  rateable  value  of  such  land  or  hereditament 
shall  be  so  estimated  as  to  include  the  increased  value  from  such 
use  as  aforesaid." 

By  s.  ,5,  where  under  any  local  or  general  Act(rt),  any  corpora- 
tion, vestry,  etc.,  grant  a  licence  for  the  temporary  erection  of  any 

{q)  52  &  53  Vict.  c.  27  :  see  Appendix  II. 

(r)  (1887),  19  Q.  B.  D.  288;  Ryde's  Rat.  App.  (1886—1890),  276,  supra,  p.  68.  ^ 

(.v)  This  word  is  apparently  inserted  with  reference  to  the  decision  in  Willing' s 
Case,  R.  v.  ,S'^  Pancras  (1877),  2  Q.  B.  D.  581  (supra,  pp.  10,  20),  that  permanence 
is  an  essential  element  in  occupation. 

[t)  This  word  refers  to  the  word  "land,"  and  not  to  "hoarding,"  etc.  See 
Shelhj  V.  JJiUon,  [1892]  30  L.  R.  Ir.  304,  at  p.  314. 

(«)  The  term  is  defined  in  s.  2  :  see  Appendix  II.,  infra. 

(x)  Chappell  v.  Overseers  of  Si.  Botolph,  [1892]  1  y.  B.  561  ;  Ryde's  Rat.  App. 
(1891—1893),  286,  infra,  p.  71. 

[y)  These  words  show  that  hoardings  cannot  be  rated  if  erected  on  land  which  is 
occupied,  but  exempt  from  rateability,  e.g.,  as  being  Crown  property,  or  exempt 
under  any  special  statutory  exeni[ition. 

(,-)  See  note  (s).  supra. 

\a)  See,  for  example,  the  City  of  London  Sewers  Act,  1848  (11  &  12  Vict.  c.  clxiii.), 
s.  162  ;  57  Geo.  3,  c.  xxix.  (Michael  Angelo  Taylor's  Act),  s.  75  ;  and  the  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  122. 
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lioartl,  gantry,  or  otlier  structure  upon  or  over  part  of  the  highway, 
or  upon  or  over  any  land,  tlie  property  of  tlie  corporation,  vestry, 
etc.,  such  corporation,  vestry,  etc.,  may  inchide  in  such  licence  a 
condition  proliibiting  the  affixing  of  advertisements  to  such  hoard, 
etc.,  or  sanctioning  the  affixing  of  advertisements  on  payment  of 
sucii  sum,  and  on  such  conditions  as  the  corporation  or  vestry,  etc., 
may  determine.  Any  payments  received  under  the  section  are  to 
be  applied  in  aid  of  the  highway  rate. 

It  must  be  noticed  that  this  section  deals  with  licences  to  do 
two  different  things:  (1)  the  licence  to  erect  a  hoarding,  and  (2) 
the  licence  to  use  it  for  advertising.  Tlie  sum  paid  (if  any)  for 
the  latter  licence  seems  to  be  closely  analogous  to  the  duty  paid 
for  a  public-house  licence.  It  forms  no  part  of  tlie  rent,  and 
therefore  (in  calculating  the  rateable  value)  it  must  not  be  added 
to  the  sum  paid  to  the  landowner  for  the  right  to  erect  the  hoard- 
ing :  and  if,  by  the  bargain  between  the  advertising  contractor  and 
the  landowner,  the  latter  undertakes  to  pay  the  local  authority  the 
duty  charged  for  the  licence,  the  sum  so  paid  must  l)e  deducted 
from  the  sum  which  the  landowner  receives  from  the  contractor. 
Further,  if  the  landowner  pays  the  rates  out  of  the  total  sum  paid 
to  him  by  the  advertising  contractor,  a  deduction  from  that  total 
sum  must  be  made  in  respect  of  the  rates,  in  order  to  arrive  at  the 
rateable  value.  Thus,  if  after  making  the  necessary  deductions 
(if  any)  for  repairs,  renewals,  and  insurance,  the  sum  paid  by  the 
advertising  contractor  is  2-58.,  and  the  rates  amount  to  5s.  in  the 
pound,  the  rateable  value  is  only  11.  As  to  the  repairs  :  if  the 
advertising  contractor  undertakes  the  burden  of  keeping  the 
hoarding  in  repair,  no  deduction  for  repairs  ought  to  be  made 
from  the  rent  paid  to  the  landowner,  because  that  rent  goes  into 
his  pocket  as  a  net  sum ;  and  the  advertising  contractor,  in  con- 
sidering what  rent  he  will  pay,  has  (presumably)  taken  into  account 
the  expenses  of  maintenance.  But  if  the  advertising  contractor 
erects  the  hoarding  for  himself,  the  rent  which  he  pays  is  of  the 
same  nature  as  a  gTound  rent,  and  something  may  fairly  be  added 
for  interest  on  the  cost  of  erecting  the  hoarding,  if  that  hoarding 
is  (as  must  often  be  the  case)  so  fixed  to  the  ground  as  to  form 
part  of  the  rateable  hereditament ;  for  it  is  obvious  that  an 
advertising  contractor  would  give  a  higher  rent  for  an  advertising- 
station  if  the  hoarding  were  already  erected,  than  he  would  give 
if  he  had  to  erect  the  hoarding  for  himself  at  his  own  expense  (6). 

Cases  decided  after  the  Advertising  Stations  (Rating)  Act, 
1889. — Although  this  Act  was  passed  to  get  rid  of  difficulties,  it  is 
not  always  easy  to  determine  who  is  the  right  person  to  be  rated 

(&)  The  rating  of  advertising  stations  on  the  lines  or  stations  of  railway  con)}ianies 
is  discussed  in  Chapter  XIY.,  infra,  p.  199. 
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under  it.  In  ChapiJell  v.  Overseers  of  St.  Botolph{c),  a  hoarding 
was  erected  on  the  public  highway  in  front  of  land  vested  in  the 
Postmaster-General.  The  appellant  (who  was  rated)  was  the 
builder  employed  to  erect  buildings  for  the  Postmaster-General, 
and  by  his  contract  covenanted  to  maintain  the  hoarding,  which 
had  been  already  erected  (by  other  persons)  before  the  making  of 
the  appellant's  contract.  The  appellant  let  to  advertising  con- 
tractors the  use  of  the  hoarding  for  affixing  advertisements  at  a 
monthly  rent.  It  was  contended  for  the  appellant  that  the  person 
rateable  under  s.  3  was  the  person  who  permitted  the  "  land  "  to 
be  used ;  that  this  permission  was  given  either  by  the  Postmaster- 
General,  who  owned  the  soil  of  the  highway,  or  by  the  highway 
authority  whose  licence  had  to  be  obtained  for  the  erection  of  the 
hoarding  thereon.  But  it  was  held  by  the  Queen's  Bench  Division 
that  the  appellant  was  rateable  {d).  In  this  case  no  suggestion 
was  made  that  the  advertising-  contractors  ousfht  to  have  been  rated 
instead  of  the  appellant,  as  the  persons  who  permitted  the  hoai'ding 
(which  might  be  regarded  as  part  of  the  land)  to  be  used  for  the 
exhibition  of  advertisements.  But  in  Burton  v.  St.  Giles  and  St. 
George,  Bloomshury  (e),  on  facts  similar  to  those  in  Cliappell  v. 
Overseers  of  St.  Botolph,  it  was  decided  that  the  advertising  agent 
was  not  rateable. 

In  Shelly  v.  Dillon  (/),  an  Irish  case,  an  advertising  contractor 
had,  by  permission  of  the  occupier  of  a  field,  erected  a  hoarding 
on  the  wall  of  the  field,  and  used  the  hoarding  for  the  purposes  of 
advertising.  It  was  held  that  the  occupier  of  the  field,  and  not 
the  contractor,  was  the  person  to  be  rated.  It  must  be  noticed 
that  the  case  came  under  s.  4  of  the  Advertising  Stations  (Rating) 
Act,  1889. 

Ambassadors'  houses. — The  Diplomatic  Privileges  Act,  1708  (g), 
which  was  declaratory  of  the  law  of  nations  (/t),  makes  void  "all 
writs  and  processes  whereby  the  person  of  any  ambassador  or  other 
public  minister  of  any  foreign  prince,"  or  the  domestic  servant  of 
such  ambassador  and  minister,  may  be  arrested,  and  "  his  or 
their  "  (i)  goods  and  chattels  may  be  distrained,  seized,  or  attached. 

(f)  [1892]  1  Q.  B.  561  ;  Ryde's  Kat.  App.  (1891—1893),  286. 

{d)  In  the  course  of  the  argument,  Mathew,  J.,  said  :  "The  man  who  permits  the 
hoarding  to  be  used  for  advertisements,  permits  tiie  land  which  ujjhohls  the  hoarding 
to  he  so  used."     See  Ryde's  Rat.  App.  (1891—1893),  at  p.  290. 

(e)    [1900]  1  Q.  B.  389  ;  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  27. 

(/)  [1892]  30  L.  R.  Ir.  304. 

(f/)  7  Anne,  c.  12.  The  Act  was  passed  in  consecpience  of  the  arrest  of  an 
ainbassador  of  Peter  the  Great  for  debt,  and  "  to  prevent  tlie  like  insolencies  in  the 
future  "  :  see  the  preamble  and  s.  3.  The  history  of  the  proceedings  which  led  to 
the  passing  of  the  Act  may  be  found  in  Triquct  v.  Bath  (1764),  3  Burr.  1478,  at 
p.  1480,  and  in  Stephen's  Commentaries,  vol.  2,  pp.  492,  493  (14th  ed.). 

{h)  Triquct  v.  Bath,  supra  ;  Viveash  v.  Becker,  3  Jl.  &  S.  284,  at  ji.  292  ;  Novcllo 
V.  Toogood  (1823),  1  B.  &  C.  554  ;  Parkinson  v.  Potter  (1885),  16  Q.  B.  D.  152. 

(0  The  goods  of  the  servant,  as  well  as  those  of  the  aml)assador,  are  (it  is  submitted) 
protected  :  see  Novello  v.  'loofjood  and  Parkinson  v.  Potter,  ubi  sujrra. 
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There  being  no  means  of  enforcing  the  poor  rate  against 
ambassadors  and  their  servants,  it  follows  that  the  houses  occupied 
by  such  persons  cannot  be  effectively  rated.  The  exemption 
attaches  to  the  occupier,  and  not  to  the  thing  occupied,  and  it 
appears  to  offer  a  close  analogy  to  the  exemption  of  the  Crown  (k). 
A  house  belonging  to  a  foreign  ambassador  and  let  to  a  stranger, 
being  an  ordinary  British  subject,  would  not  be  exempt,  because 
there  would  be  nothing  to  prevent  a  distress  of  the  occupier's  goods. 

The  exemption  extends  to  an  attache  (l)  as  well  as  to  the 
ambassador  himself,  and  it  extends  to  a  British  subject,  accredited 
to  Great  Britain  as  a  member  of  an  embassy,  unless  he  has  been 
received  by  the  British  Government  upon  the  express  condition 
hat  he  shall  be  subject  to  the  local  jurisdiction  of  his  own 
country  (in).  The  exemption  from  process  continues  for  such  a 
reasonable  time  after  a  foreign  ambassador  has  presented  his 
letters  of  recall  as  is  necessary  to  enable  him  to  wind  up  the  affairs 
of  his  embassy  and  to  prepare  to  return  to  his  own  country  ;  and 
it  continues  even  though  his  successor  has  within  that  time  been 
appointed  (n). 

The  exemption  does  not  extend  to  consuls  (o). 

In  Novello  v.  Toogood  {])),  a  British  subject,  who  was  engaged 
as  a  chorister  in  the  Roman  Catholic  chapel  attached  to  the 
Portuguese  Embassy,  lived  in  a  house  which  he  rented  for  himself, 
and  part  of  Avhicli  he  let  out  in  lodgings.  It  was  held  thai  he  was 
liable  to  be  rated  for  this  house,  and  that  his  goods  there  were 
liable  to  be  distrained.     Abbott,  C.J.,  said  {q)  : 

"  Whatever  is  necessary  to  the  convenience  of  an  ambassador,  as  connected 
with  his  rank,  his  duties,  and  his  religion,  ought  to  be  protected;  but  an 
exemption  from  the  burthens  borne  by  other  British  subjects  ought  not  to  ■ 
be  granted,  in  a  case  to  which  the  reason  of  the  exemption  does  not  apply. 
I  do  not  say  that  the  servant  must  reside  in  the  ambassador's  house.  I  do 
not  say  that  he  may  not  have  a  house  fit  and  convenient  for  his  situation  as 
the  servant  of  an  ambassador,  nor  that  the  furniture  in  such  a  house  will  not 
be  privileged.  ...  In  this  instance  the  servant  let  a  part  of  the  house  in 
lodgings.  Such  a  house  was  not  necessarj'  for  the  personal  convenience  of 
the  plaintiff  [the  servant]  ;  and  therefore  could  not  be  necessary  for  that  of 
the  ambassador  his  master"  (/■). 

It  must  be  noticed  that  s.  5  of  the  Diplomatic  Privileges  Act, 
1708  (7  Anne,  c.  12),  prevents  the  Act  from  conferring  any  benefits 
on  traders. 

(^0  See  Chajiter  YII.,  and  iu  particular  the  juilgmeut  of  Blackburn,  J., 
cited  infra,  j).  S9. 

(/)  Parkiiuoii  v.  PoUcr  (ISS')),  16  Q.  B.  D.  152. 

(^iii)  Macartney  \.  Garbutt  (1890),  24  Q.  B.  D.  368.  Tliiscaseis  not  quite  consistent 
with  the  judgment  of  Wills,  J.,  in  Parkinson  v.  Po^<<'/-(18S5),  16  Q.  B.  D.  152,  at  p.  162. 

00  Musurm  Bey  X.  Gadban,  [1894J  2  Q.  B.  3.^2. 

\o)   Viveash  v.  Becker  (1814),  3  M,  k  S.  284. 

(.iO  (1823),  1  B.  k  C.  554.  (7)  1  B.  &  C,  at  p.  562. 

(r)  See  tlie  remarks  of  Wills,  J.,  on  this  case  iu  Farkuisoii  v.  Potter  (1885), 
16  Q.  B.  D.  152,  at  p.  162  ;  and  witli  those  remarks  compare  Macartney  v.  Garbutt 
(1890),  24  Q.  B.  D.  368. 
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To  meet  the  difficulty  caused  by  the  exemption  of  ambassadors 
and  their  servants,  the  Metropolitan  Police  Act,  1829  (10  Geo.  4, 
c.  44),  s.  27,  enacts  that  where  any  messuages,  lands,  tenements, 
or  hereditaments  within  the  metropolitan  police  district  are 
occupied  by  any  ambassador,  etc.,  or  by  any  other  person  not 
liable  to  the  payment  of  poor  rate,  all  inoney  payable  for  the 
purposes  of  the  police  by  the  occupier  of  such  messuages,  etc., 
shall  be  paid  by  and  recoverable  from  the  landlord  or  owner, 
who  shall  for  this  purpose  be  deemed  the  occupier  (s).  Similar 
provisions  as  to  other  local  rates  are  to  be  found  in  some  local 
Acts  (t). 

(s)  A  similar  provision  as  to  laud  tax  will  be  found  in  the  Land  Tax  Act,  17P7 
(38  Geo.  3,  c.  5),  s.  46. 

(0  See,  for  instance,  35  Geo.  3,  c.  73,  s.  190  (relating  to  the  parish  of  Marylebone)  ; 
59  Geo.  3,  c.  xxxix.,  s.  77  (St.  Pancras)  ;  7  Geo.  4,  c.  cxxi.,  s.  69  (St.  George's, 
Hanover  Square);  11  Geo.  4,  c.  x.,  s.  97  (St.  Giles-in-the-Fields  and  St.  George, 
Bloomsbuiy)  ;  57  Geo.  3,  c.  xxix.,  s.  31  (Michael  Angelo  Tajdor's  Act)  ;  5  Geo.  4, 
c.  100,  s   76  (Crown  Estate  in  Kegent's  Park,  Regent  Street,  etc.). 
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The  Lands  Clauses  Consolidation  Act,  1845,  s.  133. — This 
section  (a),  which  is  incorporated  in  most  Acts  authorising  public 
improvements,  as  well  as  in  Acts  enabling  trading  companies  to 
acquire  land,  enacts  that  "if  the  promoters  of  the  undertaking 
become  possessed  by  virtue  of  this  or  the  special  Act  (h)  .  .  .  of 
any  lands  charged  with  the  land  tax,  or  liable  to  be  assessed  to 
the  poor's  rate,  they  shall  from  time  to  time,  until  the  works  shall 
be  completed  and  assessed  to  such  land  tax  or  poor's  rate,  be  liable 
to  make  good  the  deficiency  in  the  several  assessments  for  land  tax 
and  poor's  rate  by  reason  of  such  lands  having  been  taken  or  used 
for  the  purposes  of  the  Avorks  ;  and  such  deficiency  shall  be  com- 
puted according  to  the  rental  at  which  such  lands,  with  any 
building  thereon,  were  valued  or  rated  at  the  time  of  the  passing 
of  the  special  Act," 

It  is  important  to  notice  the  nature  of  the  liability  created  by 
this  section.  It  does  not  render  the  "promoters  of  the  under- 
taking" liable  to  be  rated  (c),  and  it  is,  therefore,  wrong  to  enter 
their  names  in  a  rate  {d).  The  promoters  become  liable  to  pay  a 
sum  of  money,  which  is  recoverable  by  action  (e),  and  not  (as  is  the 
case  with  rates)  by  application  to  justices  for  a  distress  warrant. 
In  Stratton  v.  Metropolitan  Board  of  Works  (/),  it  was  held  that 

(a)  Set  out  in  Appendix  II. 

{h)  That  is  the  Act  incori)ovating  the  Lands  Clauses  Act. 

(c)  3Iayo,;  etc.,  of  London  v.  St.  Andrew,  Holboni  (1«67),  L.  R.  2  C.  P.  574. 

{cl)  This  sentence  must  of  course  be  read  subject  to  any  provision  to  the  contrary 
in  the  special  Act  ;  see,  for  example.  Ocrrsccrs  cf  St.  Stephen,  Coleman  Street  v.  Great 
Kortlicrn  and  City  Hull.  Co.,  [1902]  66  J.  P.  373  ;  50  W.  E.  395  ;  18  T.  L.  K.  350. 

(f)  It  was  so  recovered  in  all  the  eases  cited  below,  with  the  single  exception  of 
H.  V.  Metropolitan  District  Hail.  Co.  (1871).  L.  R.  6  Q.  B.  698.  in  which  a  case  was 
stated  after  writ  of  mandamus  witliout  jileadings.  The  question  whether  a  writ  of 
mandamus  should  have  been  asked  for,  appears  not  to  have  been  argued. 

(/)  (1874),  L.  R.  10  C.  P.  76. 
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the  overseers  could  in  one  action  recover  deficiencies  for  several 
years  not  previously  demanded,  and  this,  notwithstanding  the  fact 
that  the  parochial  accounts  for  those  years  had  been  closed,  and 
although  the  body  of  ratepayers  had  changed  in  the  meantime,  and 
new  overseers  had  been  appointed. 

Local  authorities  carrying  out  street  improvements  or  similar 
works,  and  having  no  pecuniary  interest  in  the  work  they  under- 
take, may  be  "  promoters "  within  s.  183,  and  therefore  liable 
under  that  section  (g). 

In  Vestry  of  St.  Leonard,  Shorediteh  v.  London  County 
Council  (It),  it  was  held  that  the  section  was  incorporated  into 
Parts  I.  and  III.  of  the  Housing  of  the  Working  Classes  Act,  1890 
(53  &  5-t  Vict.  c.  70). 

In  respect  of  what  property  the  liability  arises. — N  o  liability 
arises  in  respect  of  proj^erty  which  at  the  time  of  the  passing  of 
the  special  Act  was  in  the  occupation  of  the  Crown,  and  was 
therefore  not  rateable  (i);  but  there  is  a  liability  in  respect  of 
property  which  was  in  its  nature  rateable,  though  not  in  fact 
rated  because  it  was  unoccupied  {k).  Where  a  railway  company 
have  bought  houses  in  order  to  get  rid  of  the  opposition  of  the 
owners  of  such  houses  to  the  company's  Bill,  they  cannot  be  heard 
to  say  that  they  became  possessed  of  the  houses  otherwise  than  by 
virtue  of  their  Acts,  and  that  they  are  on  that  account  not  liable 
to  make  good  the  deficiency  (A').  Until  the  works  are  "  completed 
and  assessed  "  (the  meaning  of  which  phrase  is  considered  below) 
the  promoters  are  liable  to  make  good  the  deficiency  in  respect  of 
surplus  lands  even  after  they  are  sold,  and  apparentl}'  even  after 
they  are  built  upon  and  assessed.  But  this  last  point  may  tell  in 
favour  of  the  promoters,  for  the  ncAV  assessments  as  they  come 
into  beino-  must  be  set  off  acjainst  the  aggregate  of  the  old  assess- 
ments  (/),  and  if  the  new  assessments  are  greater  than  those  Avhich 
they  displace,  there  will  be  a  surplus  in  respect  of  these  items 
Avhich  will  go  to  reduce  the  deficiency  on  other  items. 

The  liability  attaches  even  in  respect  of  property  which,  when 
the  works  are  completed,  will  not  be  liable  to  assessment,  e.g.,  on 
the  ground  that  it  will  be  dedicated  to  the  public  as  a  highway  (iji^ 
and  for  this  purpose  we  must  read  s.  133  of  the  Lands  Clauses 

((/)  IJ'hrrhr  V.  MetropoUtan  Board  of  JForls  (1869),  L.  R.  4  Ex.  303  ;  and  see 
Strattoii  V.  MitropoUtan  Board  of  JForks  (1874),  L.  R.  10  C.  P.  76  ;  Governor  of 
the  Poor  (f  Bristol  v.  Mayor,  etc.,  (f  Bristol  (1887),  IS  Q.  B.  D.  549  :  Overseers 
of  St.  Lemiaid,  Shoreclitc/i  v.  London  Count)/  Council,   [1S95]  2  Q.  R.  104. 

(h)  [1895J  2  Q.  R.  104. 

(i)  Utratton  v.  MetropoUtan  Board  of  Works  (1874),  L.  R.  10  C.  P.  76. 

(k)  Overseers  of  Putney  v.  London  and  South  Western  Puiil.  Co.,  [1891]  1  Q.  B.  440, 

(I)   Vide  infrct,  pp.  79,  80. 

[m)  Stratfon  v.  MetroiwUtun  Board  of  Works  (1874),  L.  R.  10  P.  C.  76,  cited 
above  ;  Wheeler  v.  Metropolitan  Bocn-d  of  Works  (1869),  L.  R.  4  Ex.  303  ; 
Governor  of  the  Poor  of  Bristol  v.  Mayor,  etc.,  of  Bristol  (1887),  18  Q.  B.  D.  r.49. 
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Consolidation  Act,  1845,  as  though  it  said  "until  the  works  are 
completed,  and  .^ncJi.  jwrf!^  of  theni  as  become  asHCSsahle  lyvoperiii 
are  assessed  "  (7?).  For  unless  the  words  are  construed  in  this  way, 
the  effect  of  them  is  not  to  create  a  limitation  of  the  liability,  hut 
to  make  it  perpetual  ;  since  works  consisting  of  a  public  highway 
never  will  lie  "completed  n.nd  assessed." 

Land  or  buildings  beneficially  occupied  during  construction 
of  works. — Where  the  promoters  become  possessed  under  their 
special  Act  of  land  containing  brick-earth  or  stone,  which  is  used 
by  them  for  the  purpose  of  their  undertaking,  the  land  may 
become  more  valuable  in  their  hands  than  it  was  before,  and  tbe 
question  then  arises  whether  the  promoters  are  liable  to  be  rated 
as  occupiers  at  the  enhanced  value  of  the  land,  or  are  merely  liable 
to  pay  rates  "computed  according  to  the  rental  at  which  the  lands 
were  rated  at  the  time  of  the  passing  of  the  special  Act."  Although 
a  contrary  opinion  has  been  expressed,  the  true  view  (it  is  sub- 
mitted) is  as  follows : — Section  133  of  tlie  Lands  Clauses  Consoli- 
dation Act,  iJS-io,  leaves  untouched  the  liability  (if  any)  to  be 
rated  as  the  occupier  of  land  under  the  Statute  of  Elizabeth,  and 
to  that  liability  adds  a  further  liability  to  make  good  the  deficiency 
(if  any)  in  the  rate  by  reason  of  land  being  taken  or  used  for  the 
pui'poses  of  the  promoters'  work.  If,  therefore,  the  promoters 
occupy  land  in  such  a  way  that  they  would  be  rateable  under  the 
Statute  of  Elizabeth,  apart  fnmi  s.  133  of  the  Lands  Clauses 
Consolidation  Act,  1845,  there  is  nothing  in  the  latter  Act  to 
exempt  them.  No  doubt  the  sum  at  which  the  promoters  are 
rated  in  respect  of  such  land  must  be  taken  into  account  so  as  to 
reduce  or  wipe  out  the  "deficiency"  which  arises  in  respect  of 
other  lands  taken  by  the  promoters  in  the  same  parish:  Init  if  the 
lands  for  which  the  c<jmpany  are  rated  are  in  one  parish,  and  the 
deficiency  arises  in  another,  there  can  be  no  set-ofF. 

A  difficulty  also  arises  where  buildings,  of  a  temporary  or 
permanent  character,  are  used  during  the  construction  of  the 
works.  Thus  the  promoters  may  erect  dwellings  for  the  workmen 
employed  on  the  works,  or  an  office  for  the  engineer,  or  may  lay 
down  a  tramway  for  the  conveyance  of  materials.  In  distinguish- 
ing different  kinds  of  cases,  it  may  not  be  easy  to  draw  the  line, 
but  extreme  cases  may  be  taken  about  which  there  can  be  little 
doubt.  Suppose  that  the  promoters  are  constructing  a  large 
reservoir,  and  build  temporary  huts  for  housing  their  workmen  on 
land  specially  taken  for  the  purpose,  outside  the  site  of  the 
reservoir,  and  entirely  separated  from  it  by  a  highway,  it  must 
apparently  be  admitted  that  either  the  promoters  or  their  workmen 

(n)  Governor  of  the  Poor  of  Bristol  \.  Mayor,  etc.,  of  Bristol  (1887),  18  Q.  P..  D., 
at  p.  561 ;  following  St  ration  v.  Metropolitan  Board  of  (Forks,  ubi  srqrrn. 
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are  rateable  as  occupiers  of  the  huts.  On  the  other  hand,  suppose 
that  the  promoters,  in  constructing  a  warehouse,  use  one  of  the 
rooms  temporaril}^  as  a  workshop  for  the  carpenters  engaged  on 
the  works,  it  would  be  hardly  possible  to  contend  that  the  pro- 
moters are  rateable  as  beneficial  occupiers  of  that  particular 
room.  These  illustrations  seem  to  suggest  two  propositions :  (1) 
that  a  building  capable  of  separate  occupation  apart  from  the 
works  which  are  being  constructed,  may  be  rated  if  beneficially 
occupied  ;  and  (2)  that  where  part  of  the  works  in  course  of  con- 
struction is  used  beneficially,  in  the  sense  that  its  use  saves  the 
owners  from  expenses  which  without  that  use  they  must  incur  in 
constructing  the  works,  the  owners  are  not  rateable  for  the  part 
so  used  if  that  part  cannot  be  occupied  separately  from  the  rest  of 
the  works.  The  second  of  these  propositions  seems  to  be  supported 
by,  and  the  first  seems  consistent  with,  the  decision  in  Tyne  Coal 
Co.  V.  Wallsend  Overseers  {o). 

Duration  of  the  liability. — The  effect  of  s.  123  of  the  Lands 
Clauses  Consolidation  Act,  1845,  is  to  fix  a  time  when  ]3ayments  by 
promoters  are  to  cease  ;  but  the  liability  "  to  make  good  the  defi- 
ciency "  may  have  disappeared,  as  a  matter  of  fact,  before  that  time, 
because  the  "deficiency"  has  been  reduced  to  nothing  (jj).  On 
the  other  hand,  the  "deficiency"  may  exist,  as  a  matter  of  fact, 
after  the  time  has  arrived  when  all  payments  are  to  cease  ;  and  in 
this  case  the  rest  of  the  parish  have  to  submit  to  a  loss  for  which 
they  have  no  remedy.  We  must,  therefore,  consider  two  questions  : 
— (1)  How  long  are  the  promoters  to  remain  liable?  (2)  How  is 
the  amount  for  which  they  are  liable  during  that  period  to  be 
ascertained  ? 

The  duration  of  the  liability  is  fixed  by  the  words  "  until  the  works 
shall  be  completed  and  assessed."  We  have  already  considered  the 
effect  to  be  given  to  the  words  "  and  assessed "  Cpp).  Where 
works  (as  in  the  case  of  a  railway)  extend  into  several  parishes,  the 
liability  ceases  in  each  parish  as  soon  as  the  portion  of  the  works 
in  that  parish  is  completed  and  (if  assessable)  assessed  (</),  even 
though  the  whole  of  the  works  in  other  parishes  are  not  completed. 

In  Stratton  v.  Metropoliian  Board,  of  Works  (r),  which  related 
to  the  construction  of  the  'J'hames  Embankment  and  other  street 
improvements,  it  was  held  (in  consequence  of  a  clause  in  the 
special  Act)  that  the  liability  came  to  an  end  when  the  streets  and 
embankment  were    dedicated   to  the  public,  even  though  some 

(ff)  (1877),  46  L.  J.  M.  C.  185,  infra,  p.  389. 

{2i)  Governor  of  the  Poor  of  Bristol'x.  Mmjm-,  etc.,  of  Bristol  (1887),  18  Q.  B.  I). 
549,  at  p.  564. 

{pp)  Supra,  pp.  75,  76. 

iq)  East  London  Rail.  Co.  v.  IVhitediurdt  (1874),  L.  R.  7  H.  L.  81,  decided  on 
almost  identical  words  in  a  special  Act,  overruling  R.  v.  Mdropulitan  Distrid  Rail . 
Co.  (1871),  L.  R.  6  Q.  P..  698. 

(r)  (1874),  L.  R.  10  C.  P.  76. 
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of  the  land  taken  (which  was  not  thrown  into  the  streets) 
remained  unbuilt  upon,  and  incapable  of  being  assessed.  But  in 
Governor  of  the  Poor  of  Bristol  v.  Mayor,  etc.,  of  Bristol  (s),  which 
related  to  street  improvements,  it  was  held  that  (in  the  absence  of 
any  such  clause)  the  period  of  liability  came  to  an  end  when  the 
road  and  footway  had  been  fully  made,  and  the  whole  of  the  lands 
which  had  been  taken  and  which  might  be  liable  to  assessment 
had  become  assessable.  The  effect  of  this  decision  was  that  the 
corporation,  as  promoters,  might  be  under  a  liability  after  they 
had  executed  all  the  structural  works  in  making  the  new  streets, 
and  had  sold,  or  granted  leases  of,  the  surplus  lands,  so  that  the 
delay  of  the  purchasers  or  lessees  of  such  lands,  in  erecting 
buildings  and  making  the  land  assessable,  might  prolong  the 
liability  of  the  corporation  after  the  corporation  had  parted  with 
the  control  of  the  land.  It  must  be  noticed,  however,  that  a 
similar  decision  (involving  the  same  apparent  hardship)  had 
already  been  given  in  Strattonx.  Metropolitan  Board  of  Works  (t); 
and  further  that  the  corporation  could  protect  themselves  by 
requiring  a  covenant  from  their  vendees  or  lessees  to  bring  the 
land  into  assessment  within  a  reasonable  time,  or  to  indemnify 
the  corporation.  It  may,  perhaps,  also  be  said  that  the  cases 
above  cited,  coupled  with  Galloivay  v.  Mayor  of  London  (u), 
show  that  there  is  a  distinction  between  the  taking  of  lands  by  a 
railway  company  for  their  works,  and  the  taking  of  lands  by  a 
local  authority  for  street  improvements.  In  the  former  case  the 
surplus  lands  sold  are  ex  hypotliesi  not  wanted  for  the  works;  in 
the  latter  case  the  taking  of  lands  for  recoupment,  beyond  those 
which  are  to  be  retained  for  the  new  highways,  may  be  an  essential 
part  of  the  scheme,  which  will  only  be  completed  when  the  new 
buildings  are  erected. 

The  measure  of  the  amount  of  the  liability. — lu  calculating 
the  amount  to  be  paid  by  promoters,  we  must  notice  that  where 
promoters  are  carrying  out  several  undertakings  or  street  improve- 
ments authorised  by  one  Act  or  provisional  order,  it  may  be 
necessary  to  consider  each  undertaking,  or  improvement,  separately; 
and,  if  that  be  done,  the  surplus  arising  in  respect  of  one  undertaking 
cannot  be  set  off  against  tlie  deficiency  of  another.  And  a  surplus 
in  one  parish  cannot  of  course  be  set  off  against  a  deficiency  in 
another,  even  in  respect  of  the  same  undertaking. 

Whether  the  works  constitute  one  undertaking  or  several  is  "  a 
matter  of  fact  to  be  determined,  not  so  much  by  the  words  used  in 

(i)  (1887),  18  Q.  B.  D.  549. 

{t)  (1874),  L.  R.  10  P.  C.  76,  cited  ahove.  In  that  ease,  however,  the  liability, 
though  it  existed  after  the  laud  had  been  parted  witli,  came  to  an  end  on  The 
dedication  of  the  new  streets. 

{u)  (1866),  L.  K.  1  H.  L.  34. 
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any  given  document,  as  from  the  nature  of  the  thing  tliat  is  under- 
taken "  {x).  In  Governor  of  the  Poor  of  Bristol  v.  Mayor,  etc.,  of 
Bristol  (y),  it  was  held  that  the  improvements  of  several  streets  in 
different  parts  of  Bristol,  having  no  connection  with  each  other, 
and  defined  as  separate  undertakings  in  the  schedule  to  the 
provisional  order  must  be  treated  as  distinct  undertakings.  A 
similar  question  might  arise  with  regard  to  two  lines  of  railway, 
and  it  is  submitted  that  the  question  whether  they  should  be 
treated  as  distinct  undertakings,  or  as  one,  Avould  be  almost  entirel}'' 
a  question  of  fact  depending  on  the  special  circumstances. 

The  rule  for  ascertaining  the  amount  payable  was  thus  stated  in 
Gover7ior  of  the  Poor  of  Bristol  v.  Mayor,  etc.,  of  Bristol  (z)  : 

' '  The  deficiency  is  to  be  computed  from  time  to  time  until  the  liability 
ceases,  by  comparing,  on  the  one  hand,  the  assessed  value,  at  the  time  of  the 
l^assing  of  the  Act  (a)  sanctioning  the  provisional  order,  of  the  lands  taken, 
and,  on  the  other  hand,  the  assessed  value  at  the  time  of  such  computation  of 
such  of  the  lands  taken  as  may  have  again  become  assessable,  and  the  excess, 
if  any,  of  the  former  value  over  the  latter  is  the  deficiency." 

This  seems  to  state  the  rule  more  accurately  than  the  judgment 
in  Stratton  v.  Metropolitan  Board  of  WorJis,  in  which  it  Avas 
said  (b) : 

"  The  amount  payable  is  the  aggregate  of  the  rates  which  woidd  have  been 
imyable  from  time  to  time  in  respect  of  the  projierty  taken,  if  the  property 
had  remained  as  it  was  at  the  time  of  passing  the  Act  ;  but,  as  soon  as  any 
new  buildings  were  erected  and  assessed,  or  became  liable  to  be  assessed,  the 
rateable  value  of  such  new  buildings  should  be  credited  against  this  sum." 

It  seems  difficult  to  reconcile  the  first  part  of  this  passage 
with  Vestry  of  St.  Leonard,  Shoreditch  v.  London  County 
Council  (c).  In  that  case  owners  of  houses  on  land  taken  by  the 
promoters  had  made  agreements,  under  s.  3  of  the  Poor  Rate 
Assessment  and  Collection  Act,  1869,  to  pay  rates  instead  of  the 
occupiers,  subject  to  being  allowed  a  deduction  of  25  pev  cent, 
from  such  rates,  and  these  agreements  were  in  force  when  the 
lands  were  taken.  It  was  held  that  the  promoters  were  not 
entitled  to  claim  a  deduction  of  25  per  cent,  from  the  amount  of 
the  rates  calculated  on  the  rateable  value  at  the  time  the  special 
Act  was  passed. 

{.r)  Per  Lord  Esheu,  M.R.,  18  Q.  B.  D,,  at  p.  560. 

(y)  (1887),  18  Q.  B.  D.  519.  cited  above.  In  that  case  there  was  also  a  further 
question  (arising  out  of  local  Acts)  wlietlier  the  city  of  Bristol,  as  a  whole,  or  each 
of  the  nineteen  parishes  therein,  should  be  treated  as  a  separate  rating  area.  Under 
the  general  law  the  parish  must  apparently  always  be  taken  as  the  rating  area. 

{-)  (1887),  18  Q.  B.  D.  549,  at  p.  564. 

(«)  It  seems  that  the  liability  of  the  promoters  begins  when  they  "become 
possessed  "  ;  but  the  amount  of  the  liability  depends  ujion  the  rateable  value,  as  it 
stood  at  the  date  of  the  special  Act,  and  not  at  the  date  of  taking  possession. 

(//)  (1874),  L.  R.  10  C.  P.  76,  at  p.  89. 

(c)  [1895]. 2  Q.  B.  104.  See  also  Overseers  of  Putney  v.  London  and  South 
Wcftern  Puii'l.  Co.,  [1891]  1  Q.  B.  440,  at  p.  443  :  2>«-  Buwex,  L.J. 
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It  must  be  uoticed  that  the  statement  in  Siratton  v. Metropolitan 
Board  of  iro/7i-6'  (d),  that  "  the  amount  payable  is  what  the  parish 
lost  upon  each  assessment,"  cannot  be  correct.  The  effect  of  this 
would  be  that  "although  the  promoters  take  100  items,  and  99  of 
these  may  be  brought  back  into  rateability,  so  that  the  rates  have 
been  largely  increased  on  the  hundred,  if  there  is  a  deficiency  on 
the  one  they  are  liable  to  make  that  good."  This  view  is  expressly 
negatived  by  the  Court  of  Appeal  in  Governor  of  the  Poor  of 
Bristol  V.  Mayor,  etc.,  of  Bristol  (e),  and  is,  moreover,  inconsistent 
with  the  passage  above  quoted  from  the  judgment  in  8tr<dton  v. 
Metropolitan  Board  of  Works. 

A  difficult  question  arises  where  houses  are  pulled  down,  between 
the  time  of  the  passing  of  the  special  Act  and  the  date  when  the 
promoters  become  possessed  of  the  land  on  which  the  houses 
formerly  stood.  In  Churchwardens  of  St.  Stephen  v.  Great 
Xorthern  oauI  City  Rail.  Co.  (/),  it  was  held,  with  reference  to 
a  very  obscurely  worded  section  in  a  special  Act,  that  the  company 
were  not  liable  in  respect  of  houses  which  had  been  pulled  down 
before  they  became  possessed,  and  which  had  not  begun  to  be 
rebuilt,  the  land  at  that  moment  being-  vacant.  But  it  is  not 
absolutely  clear  that  the  same  result  would  follow  under  s.  133  of 
the  Lands  Clauses  Consolidation  Act,  18-15.  That  section  says 
that  the  "deficiency  shall  be  computed  according  to  the  rental  at 
Avhich  such  lands,  with  any  building  thereon,  were  valued  or  rated 
at  the  time  of  tiie  passing  of  the  special  Act."  Now,  if  the  houses 
diminish  in  value  (though  continuing  to  exist)  after  the  passing  of  the 
special  Act,  before  the  promoters  become  jDossessed,  it  is  clear  that 
when  they  have  become  possessed,  the  "deficiency"  is  to  be  computed 
with  reference  to  the  higher  and  not  the  lower  value.  It  must, 
however,  be  noticed  that  the  liability  to  make  good  a  "  deficiency  " 
(whatever  that  may  mean)  arises  only  when  the  promoters  "become 
possessed  of  lauds  charged  with  land  tax,  or  liable  to  be  assessed 
to  the  poor's  rate,"  and  it  may  be  argued  that  if  a  house  is  half 
pulled  down,  or  half  rebuilt,  so  that  it  is  incapable  as  it  stands, 
when  the  promoters  become  possessed,  of  being  "  assessed  to  the 
poor's  rate  "  at  all,  the  liability  under  the  section  does  not  attach. 
The  case  is  clearly  distinguishable  from  that  of  an  empty  house 
ready  for  occupation,  where  all  that  is  wanted  is  an  occujsier  to 
make  the  house  "  liable  to  be  assessed." 

In  respect  of  what  rates  must  the  deficiency  be  made 
good. — In  the  metropolis,  under  s.  10  (2)  of  the  London 
Government  Act,  1899,  the  general  rate  and  poor  rate  are  levied 
together  "  as  one  rate,"  which  is  to  be  termed  the  general  rate, 

{(/)  (1874),  L.  R.  10  C.  P.  76,  at  p.  87. 

(c)  (1887),  18  Q.  B.  D.  549,  at  p.  564. 

^  f)   [1902]  66  J.  P.  373  ;  18  T.  L.  E.  350  ;  50  W.  R.  395. 
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and  is   to  be  "  assessed,  made,  and  levied  as  if  it  were  the  poor 
rate";  and  the  term  "poor  rate"  in  s.  133  of  the  Lands  Clauses 
CWsolidation  Act,  1845,  must  be  construed  as  limited  to  that  part 
of  the  general  rate  which  represents  the  poor  rate  (g).     But  the 
term  "poor  rate"  in  s.  133  of  the  Lands  Clauses  Consolidation 
Act,  1845,  had  previousl}'  been  held  to  include  the  borough  rate 
and  the  county  rate,  which  are  now  charged  on  the  poor  rate  {h), 
the  ground  of  the  decision  being  that  the  liability  does  not  depend 
on  the  nature  and   incidence  of  the  rates  in  question  at  the  date 
of  the  passing  of  the  Lands  Clauses  Consolidation  Act,  1845,  but 
on  the  nature  and  incidence  of  those  rates  at  the  time  when  the 
deficiency  takes  place.     The  principle  of  the  decision  referred  to  in 
the  last  sentence  seems  to  apply  to  rates  for  general  expenses  of  a 
rural  district  council  levied  under  ss.  229,  230  of  the  Public  Health 
Act,  1875.    But  it  seems  clear  that  it  does  not  apply  to  a  general 
district  rate  levied  by  an  urban  district  council  under  s.  211  of  that 
Act,  nor  to  a  special  rate  for  special  expenses  of  a  i-ural  district 
council  under  s.  230.     It  applies  to  rates  made  for  ordinary  expenses 
of  a  parish  council,  or  parish  meeting,  which  are  paid  out  of  the  poor 
rate  (i),   but  not   to  rates  for  expenses  under  the  Lighting  and 
Watching  Act,  1833  (k),  or  under  tlie  Public  Libraries  Act,  1892  (I), 
where  those  Acts  have  been  adopted ;  for  the  special  rates  under 
those  Acts  are  to  be  levied  as  heretofore,  and  the  expenses  are  not 
charged  on  the  poor  rate  (on).     But  where  a  special  Act  enacted 
that  the  deficiency  should  be  made  good  in  the  "general  purposes 
rate,"  it  was  held  that  this  included  the  metropolitan  consolidated 
rate,   the  lighting  rate,  and  the  public   libraries  rate  (h).     It  is 
by  no  means  uncommon  to  find  in  special  Acts  clauses  extending 
the  liability  of  promoters  to  deficiency  in   rates  other  than  the 
poor  rate. 

((•/)  Islinf/fon  Borough  Council  v.  ScJiool  Board  for  London,  [1903]  2  K.  B.  354  : 
Ryde  and  Konstam's  Rat.  App.  (1894 — 1904),  293,  in  which  Farmer  v.  London  and 
North  Western  Hall.  Co.,  infra,    was  distinguished. 

(A)  Farmer  v.  London  and  North  Western  FmU.  Co.  (1888),  20  Q.  B.  D.  788.  TJie 
decision  rehxted  to  a  borough  rate  which  had,  in  fact,  been  paid  out  of  the  poor  rate, 
under  s.  145  (1)  of  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50).  It 
is  not,  however,  clear  that  it  would  ajijdy  to  a  separate  borough  rate,  which  may  be 
made  on  a  valuation  independent  of  the  poor  rate  valuation,  under  s.  144  (2),  (6)  of 
that  Act. 

(?■)  See  the  Local  Government  Act,  1894,  s.  11  (4). 

(k)  3  &  4  Will.  4,  c.  90.  [1)  55  &  56  Vict.  c.  53. 

(ni)  See  the  Local  Government  Act,  1894,  s.  7  (6),  which  overrides  s.  11  (4). 

(n)  Burrup  v.  London  and  South  Western  Bail.  Co.  (1891),  64  L.  T.  112. 


P.R. 


(     82     ) 


CHAPTER  VI. 

BANKRUPTCY    AND    WINDING    UP- 


PAGE 
Payment  of  rates  in  winding  up  companies,  or  in  bankriqitcy         -       82 
Occupation  by,  or  on  behalf  of,  trustees  for  debenture-hohJers  -       83 

Rates  made  during  the  luinding  up  of  a  company  -         -         -       84 

Procedure  in  obtaining  a  distress  tuarrant   -  -         -  -       85 

Against  whom  a,distress  ivarrant  may  be  granted  -         -         -       86 


Payment  of  rates  in  winding  up  companies,  or  in  bank- 
ruptcy.— There  is  a  distinction  (less  important  now  than  formerly) 
between  rates  which  are  made  before  the  commencement  of 
the  winding  up  of  a  company,  or  the  bankruptcy  of  an  individual, 
and  those  made  afterwards. 

Before  the  Act  referred  to  immediately  below,  for  rates  made 
before  the  commencement  of  the  winding  up  of  a  company,  the 
overseers  had  to  prove  in  the  liquidation,  like  ordinary  creditors, 
and  had  no  priority  (a).  But  the  Preferential  Payments  in 
Bankruptcy  Act,  1888  (6),  now  provides  by  s,  1  that — 

"In  the  distribution  of  the  property  of  a  bankrupt,  and  in  the  distri- 
bution of  the  assets  of  any  company  being  wound  up  under  the  Comi)anies 
Act,  1862,  and  the  Acts  amending  the  same,  there  shall  be  paid  in  priority 
to  all  other  debts  [inter  alia']  all  parochial  or  other  local  rates  due  from  the 
bankrupt  or  company  at  the  date  of  the  receiving  order  or,  as  the  case  may 
be,  the  commencement  of  the  winding  up,  and  having  become  due  and 
])ayable  (c)  within  twelve  months  next  before  that  time." 

And,  by  sub-s.  (6),  the  section  applies  in  the  case  of  a  deceased 
person  who  dies  insolvent  (d),  as  if  he  were  a  bankrupt,  and  as 
if  the  date  of  his  death  were  substituted  for  the  date  of  the 
receiving  order. 

(rt)  See  In  re  Albion  Steel  and  Wire  Co.  (1878),  7  Ch.  D.  5i7,  explained  in  In  re 
Printing  and  Numerical  Iteyistering  Co.  (1878),  8  Ch.  D.  535.  The  decision, 
liowever,  in  the  latter  case  was  nvenuleil  in  In  re  W ithcrnsea  Brickworks  (1880),  16 
<Jh.  D.  337  ;  and  tiie  former  case  was  not  followed  in  In  re  Association  of  Laiul 
Flnaiixier.<i  (1-^81).  16  Ch.  D.  373.  The  heaiinote  in  the  last-mentioned  case  is 
inaccurate.  See  also  In7-e  Art  Engraving  Co.  (1889),  W.  N.  38.  As  to  the  validitj' 
of  a  distress  between  the  appointment  of  a  pio visional  liquidator  on  a  winding-up 
petition  and  a  subsequent  resolution  of  the  com]iany  for  voluntary  winding  up,  see 
In  re  Dry  Dorks  Corporation  (1888),  39  Ch.  D.  306. 

(6)  51  &  52  Vict   c.  62. 

(c)  As  to  the  case  of  rates  payable  by  instalments,  .see  the  Poor  Rate  Assessment 
and  Collection  Act,  1869  (32  &  33  Vict.  c.  41),  s.  15,  setoutin  Appendix  II.  As  to  the 
date  when  rates  under  the  Public  Health  Act,  1 875,  are  payable,  see  s.  222  of  that  Act. 

{d)  The  section  applies  whether  tlie  estate  is  being  administered  by  the  Bankrujitcy 
•Court  or  by  the  Chancerv  Division  :  In  re  Heywood,  [1897]  2  Ch.  593  ;  see  also 
In  re  Leng,  [1895]  1  Ch.  6"^52,  at  pp.  656,  657. 
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The  priority  given  by  this  Act  extends  only  to  rates  becoming 
"  due  and  payable  within  twelve  months,"  and  does  not  extend  to 
rates  becoming  due  and  payable  before  that  time,  even  though 
they  are  made  for  a  period  covering  part  of  those  twelve  months  (e). 
The  Apportionment  Act,  1870  (/),  does  not  apply  to  rates  ((/). 
In  the  case  of  bankruptcy,  where  the  bankrupt  continues  in 
occupation  after  the  date  of  the  receiving  order,  even  though  he 
does  so  as  tenant  under  an  assignee  from  the  trustee  in  bankruptcy, 
there  is  no  such  change  of  occupation  as  to  warrant  an  apportion- 
ment (under  s.  211  (3)  of  the  Public  Health  Act,  1875)  of  a 
general  district  rate  current  at  the  date  of  the  receiving  order  (li) ; 
and  it  seems  that,  in  a  similar  case,  there  could  be  no  apportion- 
ment of  a  poor  rate  under  s.  IG  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869  (i).  So  too  where  a  company  is  being 
wound  up,  the  occupation  of  the  liquidators  is  not  different  from 
that  of  the  company,  so  that  there  can  be  no  apportionment  of  a 
general  district  rate  current  at  the  commencement  of  the  winding- 
up,  under  s.  211  (3)  of  the  Public  Health  Act,  1875  (k)  ;  and  it 
seems  that  in  the  case  of  a  winding  up  there  can  be  no  apportion- 
ment of  a  poor  rate  under  s.  16  of  the  Poor  Rate  Assessment  and 
Collection  Act,  1869.  But  if  the  trustee  in  bankruptcy  (or  the 
liquidator  in  winding  up  a  company)  were  to  assign  the  premises 
occupied  by  the  bankrupt  (or  the  company,  as  the  case  may  be) 
to  a  stranger  who  entered  immediately  into  occupation,  there 
seems  to  be  no  reason  why,  in  such  a  case,  the  rates  current  at  the 
date  when  the  new  occupier  enters  should  not  be  apportioned 
under  the  sections  above  referred  to.  At  all  events,  the  trustee 
in  bankruptcy,  or  the  liquidator,  can  take  the  question  of  the 
rates  into  account  in  settling  the  terms  on  which  he  parts  with 
the  occupation. 

Occupation  by,  or  on  behalf  of,  trustees  for  debenture- 
holders. — In  Ricluirds  v.  Overseers  of  Kidder  hitnster  (l),  a  receiver 
and  manager,  appointed  by  a  trustee  under  a  deed  of  floating- 
charge  on  the  assets  of  a  company,  entered  into  possession  of  the 
premises  and  carried  on  the  business  of  the  company.       It  was 

(c)  For  rates  made  before  the  bankruptcy,  or  the  commencement  of  the  winding  up, 
whicli  are  not  entitled  to  priority,  the  local  authority  must  prove.  But  a  distress  for 
such  rales,  if  put  in  before  the  commencement  of  the  winding  up,  may  by  leave  of  the 
court  be  allowed  to  go  on.  See  In  re  JJry  Docks  Corporation  (iS88),  39  Ch.  D.  306, 
at  p.  312. 

(/)  33  &  34  Vict.  c.  35. 

((/)  See  In  re  IFearmouth  Grown  Glass  Co.  (1882),  19  Ch.  D.  640  ;  In  re  Mamies- 
viann  Tube  Co.,  [19U1]  2  Ch.  93. 

(7i)  In  re  Thomas  (1887),  57  L.  J.  Q.  B.  39,  decided  on  s.  40  of  the  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  which  is  repealed  and  re-enacted  by  the  Preferential 
Payments  in  Bankruptcy  Act,  1888. 

(i)  32  &  33  Vict.  c.  4i  :  see  Appendix  II. 

(k)  See  In  re  JFeariuouth  Crown  Glass  Co.  (1882),  19  Cli.  D.  640. 

(l)  [1896]  2  Ch.  212  ;  65  L.  J.  Ch.  502  ;  74  L.  T.  483  :  44  W.  K.  505. 
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held  by  North,  J.,  tliat  there  was  a  change  of  c>cciipaiicy  so  as  to 
necessitate  an  apportionment  of  tlie  then  current  rates  under  s.  IG 
of  the  Poor  Rate  Assessment  and  Collection  Act,  18G9,  and 
s.  211  (3)  of  the  Public  Health  Act,  1875.  But  the  authority  of 
this  decision  was,  perhaps,  somewhat  shaken  by  the  decisions  of 
the  Court  of  Appeal  in  Paterson  v.  Ga.s  Liglit  and  Coke  Co.  (m) 
and  In  /v  Mai'rifKjr,  Xrare  (('•  Co.  {n).  In  the  last-mentioned  case, 
an  order  was  made  appointing  a  receiver  and  manager  of  a  com- 
pany's business,  hvi  vot  directing  the  company  to  deliver  up  pos- 
session ofilte  land  to  him.  And  it  was  held  that  the  legal  possession 
remained  unaltered  :  V)ut  apparently,  had  the  order  contained  such 
a  direction,  the  decision  would  have  been  the  other  way.  And 
now  the  Preferential  Payments  in  Bankruptcy  Amendment  Act, 
1897  (o),  by  s.  3,  directs  that  any  receiver  appointed  on  behalf  of 
debenture-holders,  or  taking  possession  on  their  behalf,  shall  pro- 
vide for  payment  of  the  debts  mentioned  in  s.  1  of  the  Preferential 
Payments  in  Bankruptcy  Act,  1888,  and  those  debts  are  (by  s.  2 
of  the  Act  of  1897)  given  priority  over  the  claims  of  debenture- 
liolders  (p) :  but  by  s.  8  any  payments  made  under  that  section 
shall  be  recouped  as  far  as  may  be  out  of  the  assets  of  the  com- 
pany available  for  payment  of  general  creditors.  This  provision 
applies  even  where  a  receiver,  on  behalf  of  debenture-holders,  has 
entered  into  possession  of  the  company's  premises  during  the 
period  for  which  the  rate  was  made  (q),  so  that  in  a  sense  the 
debenture-holders,  and  not  the  company,  have  had  the  benefit  of 
the  occupation  for  part  of  that  period.  As  to  water  rate  payable 
to  a  local  authority,  a  meter  rent  payable  in  advance  must  be 
paid  in  full  by  the  company ;  but  water  rate  (if  payable  by  meter) 
must  be  apportioned  between  the  time  befoi'e  and  after  the 
winding  up  {r). 

Rates  made  during  the  winding  up  of  a  company. — In  respect 
of  these  rates,  three  questions  may  arise  :  (1)  whether  there  has 
been  any  occupation  by  the  liquidator  in  respect  of  which  a  liability 

(m)  [1896]  2  C'li.  470.  Sec  also  Bu.^ci/  v.  Ous  Light  and  Coke  Co.,  [1902]  IS 
T.  L.  K.  299.  Tlie  question  of  occuiiation  by  a  receiver  was  discussed,  but  not 
decided,  in  Huhcij  v.  London  Electric  Stipjdi/  Corporatioii,  [1902]  1  Cli.  411. 

(70  [1S96]  2  Ch.  66y  ;  but,  at  |i.  678,  liiGisy.  L.J.,  declares  that  case  to  be- 
absolutely  (liffeient  from  Hichords  v.  Overufcrs  of  Kiddcvhiinstcr,  idn  supra. 

(o)  60  &  61  \'ict.  c.  19.  The  Act  does  not  applj'  where  a  receiver  has  been 
appointed  in  an  action  for  realisation  of  the  debentures  before  the  ooniniencement  of 
the  Act  :  .see  Li  re  Wavcrlcy  Type  Writer,  [1898]  1  Ch.  699. 

(p)  This  enactment  was  no  doubt  passed  to  meet  the  decision  on  this  jwint  in 
Jiichards  V.  Overseers  of  Kidderminster,  [1896]  2  Ch.  212. 

{q)  In  re  Jlanncsmann  Tube  Co.,  [1901]  2  Ch.  93  ;  84  L.  T.  579  ;  70  L.  J.  Ch.  565  ; 
65  J.  r.  377. 

(r)  In  re  Munnesmann  Tube  Co.,  supra.  Tlie  ajtplication  of  this  ruling  to  the 
facts  of  that  case  seems  to  the  writer  to  be  very  obscure.  The  water  rate  in  question 
Avas  made  before  the  winding  up,  and  if  charged  by  metermust  ha^e  been  retrospective  ; 
if  so,  no  apportionment  was  necessary. 
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to  be  rated  exists  ?  aud  (2)  if  so,  can  a  distress  warrant  be  issued  ? 
and  (3)  against  wlioni  i 

It  was  at  one  time  held  that,  in  order  to  make  the  rate  payable, 
there  must  be,  not  merely  possession  and  occupation  by  the 
liquidator,  but  enjoyment  (s) ;  so  that  it"  the  liquidator  merely 
held  the  company's  premises  for  the  purpose  of  selling  the 
•business  as  a  going  concern,  and  made  no  profit,  no  rates  were 
payable.  But  the  true  test  must  now  be  taken  to  be  whether 
there  has  been  a  "  beneficial  occupation "  within  the  ordinary 
meaning  of  those  words  in  cases  as  to  rating  (t).  It  must  be 
remembered  that,  even  where  the  liquielator  makes  no  actual  profits 
by  continuing  to  carry  on  the  company's  business,  he  may  avoid 
loss  on  the  sale  of  the  business,  or  may  escape  a  liability  in  respect 
of  unfinished  contracts,  and  "the  avoiding  of  loss  is  the  acquisition 
•of  gain "  (it)  ;  and,  where  there  is  on  the  company's  premises 
valuable  plant  or  machinery  which  is  not  rateable,  the  use  of  tiie 
premises  for  warehousing  that  plant  or  machinery  is  enough  to 
render  the  occupation  rateable  (.'■). 

Procedure  in  obtaining  a  distress  warrant. — The  Companies 
Act,  1<S62  (^),jby  s.  153,  makes  void  any  attachment,  distress,  etc., 
•against  the  estate  or  effects  of  the  company  after  the  commence- 
ment of  the  winding  up  ;  and  proceedings  may  be  restrained  by 
injunction  under  s.  85.  But,  under  s.  87,  proceedings  may  be 
continued  against  the  company  by  leave  of  the  court ;  and,  under 
this  section,  leave  is  sometimes  given  to  overseers  or  other  local 
-authorities  to  distrain  for  rates  made  during  the  winding  up  (z), 
the  granting  of  the  leave  being,  in  substance,  equivalent  to  an 
order  for  payment  of  the  rates  in  full,  on  the  ground  that  they  are 
expenses  incurred  in  the  winding  up  (a).  It  wuxs,  at  one  time,  held 
that  leave  ought  not  to  be  given  for  payment  of  the  rates  in  full 
where  they  were  manifestly  excessive  in  amount  (b)  ;  but  the  law 
must  now  be  taken  to  be,  that  if  a  liquidator  neglects  to  appeal 
against  an  assessment,  it  does  not  lie  in  his  mouth  to  say  that  it  is 

(s)  In  re  JTest  Hartlepool  Iron  Co.  (187(5),  34  L.  T.  568  ;  followed  iu  Li  re  Wat-sou, 
Kipling  <L  Co.  (1883),  '23  Cli.  D.  500. 

{t)  IiireXatiomd  Arms  Co.  (1885).  28  Ch.  D.  474,  at  p.  482  ;  followeil  in  In  re 
Blazer  Fire  Lighter,  [1895J  1  Ch.  402.  See  also  In  re  International  Marine  Co. 
(1884),  28  Ch.  i).  470. 

(«)  Per  BowEN,  L.J.,  28  Ch.  D.,  at  p.  480. 

{x)  See  Staleif  v.  Custleton  (1864),  33  L.  J.  ^I.  C.  178,  infra,  p.  160.  In  re  Blazer 
Fire  Li'jldcr,  [1895]  1  Ch.  402,  \va«  apparently  decided  on  this  ground. 

((/)  25  &  26  Vict.  c.  89.  As  to  the  application  of  the  sections  (pioted  to  voluntary 
■winding  up,  see  ss.  133,  138,  and  Buckley  on  Companies,  7th  ed.,  pp.  259,  431. 

(:;)  The  summons  in  tlie  winding  up  should  be  taken  out  in  this  form  :  In  re 
Watson,  Kipling  <£r  Co.  (1883),  23  Ch.  D.  500,  at  ji.  505  :  and  see  In  re  Intenuttional 
Marine,  etc.,  Co.  (1884),  28  Ch.  D.  470  ;  In  re  jS'ational  Arms  Co.  (1885),  28  Ch.  D. 
474. 

(«)  r/'/e  per  FiiY,  L.J.,  28  Ch.  D.  473  ;  jxr  B.\g.;ai.l.\y,  L..J.,  28  Ch.  D.,  at 
p.  474. 

(6)  In  re  JFatson,  Kiplinfj  A  Co.  (1883),  23  Ch.  D.  500. 
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an  improper  one  :  and  the  court  will  not  refuse  to  order  payment 
of  the  rates  in  full,  except,  perhaps,  in  extreme  cases  (c).  It  must 
be  noticed  that  neither  of  the  cases  here  cited  arose  within  the 
metropolis,  where  the  valuation  list  is  binding  (on  questions  of 
amount)  for  five  years  :  and  where  the  liquidator  had  no  opportunity 
of  disputing  the  amount  of  the  assessment  ((?),  the  court  might 
refuse  to  order  a  manifestly  unjust  rate  to  be  paid  in  full,  without 
violating  the  principles  laid  down  in  the  case  last  cited.  At  the 
same  time,  it  is  submitted,  the  court  would  only  refuse  in  an 
extreme  case  ;  for  it  could  hardly  be  expected  that  the  Chancery 
Division  would  minutely  consider  disputed  questions  of  amount, 
and,  in  effect,  tr}  a  rating  appeal  under  another  form  of  procedure. 
It  must  also  be  noticed  that,  where  the  liquidator  is  bound  by  the 
valuation  list  in  foi'ce,  the  company  also  would  have  been  boimd 
liad  there  been  no  winding  up  ;  and  it  may,  perhaps,  be  held 
that  the  liquidator  (who  takes  the  place  of  the  compauy)  can  be 
in  no  better  position,  as  against  the  rating  authorities,  than  that 
in  which  the  company  itself  would  have  been. 

Against   whom  a  distress  warrant   may   be   granted. — The 

person  named  as  occupier  in  the  rate  is  the  only  person  whose 
goods  are  liable  to  distress  (c)  ;  and  therefore  it  seems  that,  if  the 
goods  of  the  company  are  to  be  made  liable  to  distress,  the  company 
should  be  rated  while  the  liquidation  is  proceeding.  But  assuming 
that  the  liquidator  is  named  in  the  rate  as  liquidator,  is  he  per- 
sonally liable  to  have  his  goods  distrained  ?  It  is  submitted  that 
he  is  not,  though  there  is  a  conflict  of  decisions  upon  the  point. 

In  E.  V.  Ciirzon  (/),  it  Avas  held  that  the  liquidator  is  merely  in 
the  position  of  a  statutory  director,  that  he  is  merely  an  officer  of 
the  court,  and  that  a  distress  warrant  cannot  be  issued  against  his 
goods  ((/).  But,  on  exactly  similar  facts,  it  was  hald,  in  Beat  v. 
Commondale  Overseer,^  (//),  that  as  the  rate  was  good  on  the  face  of 
it,  and  the  liquidator  (who  was  admittedly  "  the  only  visible 
occupier  ")  had  not  appealed,  he  must  be  the  person  against  whom 

(c)  T,i  re  Nationcd  Arms  Co.  (1885),  28  Cli.  D.  474. 

(d)  All  instance  of  an  appeal  by  a  li(inidator  against  a  valuation  list  in  the 
metropolis  \\\\\  be  found  in  Machri/v.  Strand  Union,  Ryde's  Rat.  App.  (1886 — 1890), 
163.  In  some  cases  it  might  be  possible  for  the  liquidator  to  appeal  against  a  supple- 
mental list  on  the  gi'ound  that  the  company's  property  should  be  inserted  therein  at 
a  reduced  assessment. 

(e)  III  re  Murriaqe,  Ncaxc  d  Co.,  [1896]  2  Cli.  663.  In  the  metrojiolis,  wliere  a 
name  is  wrongly  inserted,  tlie  rate  can  be  amended  under  s.  72  of  tlie  Valuation 
(Metropolis)  Act,  1869,  and  the  name  of  another  person  maj-  be  inserted  in  the  rate, 
and  then  his  goods  may  become  liable. 

(/)  (ISS-ii,  46  L.  T.  ir.9  :  47  J.  P.  37.  The  former  report  gives  a  copy  of  the 
rate,  on  which  the  liqni(hitor's  name  appeared,  witii  the  addition  of  the  words 
"official  liquidator,"  but  in  the  column  headed  "  name  of  owner." 

((/)  Note  that  had  proceedings  been  taken  for  distress  of  the  company's  goods,  the 
absence  of  leave  under  s.  87  of  the  Companies  Act,  1862,  would  have  been  an 
answer  :  vide  si/prci,  p.  85. 

(h)  [1891]  55  J.  P.  805. 
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the  distress  warrant  must  issue.  It  is  submitted  that  this  decision 
is  in  conflict  with  In  re  Weavniouth  Croiun  Glass  Go.  (i),  and, 
further,  that  it  is  wrong  on  general  principles.  For  a  fallacy  lies 
in  the  admission  that  the  liquidator  was  "  the  only  visible  occupier." 
A  servant  or  caretaker  residing  on  premises  may  be  in  one  sense 
"  the  only  visible  occupier,"  but  he  is  not  the  "  occupier  "  for  the 
purposes  of  rating,  because  the  occupation  is  that  of  his  master  {k) ; 
and  on  the  hearing  of  a  summons  for  a  distress  warrant,  the  person 
rated  (even  though  he  has  not  appealed)  is  entitled  to  prove  that 
he  is  only  a  servant  or  caretaker  {I).  It  is  submitted  that  whether 
the  liquidator  be  regarded  as  "  a  statutory  director "  of  the 
company,  or  as  an  officer  of  the  court,  or  the  agent  of  the  creditors 
of  the  company,  he  is  not  personally  liable  for  rates,  and  when  a 
distress  warrant  is  applied  for,  can  dispute  that  liability  on  the 
ground  that  he  is  not  the  "  occupier  "  within  43  Eliz.  c.  2. 

{i)  (1882),  19  Ch.  D.  640,  supra,  p.  83.     In  that  case  it  was  decided  that     he 
occupation  of  the  liquidator  is  not  different  from  that  of  the  company. 
(k)    Vide  xtqva,  pp.  21 — 23. 
(I)  Ji.  V.  Simmons,  Ryde's  Eat.  App.  (1891—1893),  316. 
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Preliminary. — It  has  been  said  that  the  decisious  in  rating  cases 
liave  been  progressive,  and  of"  no  class  of  cases  can  this  be  more 
truly  said  than  of  tliose  which  deal  with  property  belonging  to  the 
Crown  or  used  for  public  purposes.  The  decision  of  the  House  of 
Lords  in  Jones  v.  Mersey  Docks  (a)  constitutes  the  great  turning 
point  in  a  long  series  of  cases,  and  the  date  of  that  decision  (1865) 
must  be  borne  in  mind  in  all  attempts  to  reconcile  decisions  as  to 
the  extent  of  the  exemption  of  property  occupied  for  public 
purposes. 

The  following  propositions  seem  to  be  established  : — 

1.  The  Crown  not  being  named  in  the  Statute  of  Elizabeth,  is 
not  bound  by  it. 

2.  No  rate  can  be  imposed  in  respect  of  property  in  the  occupa- 
tion of  the  Crown  by  itself  or  by  its  servants,  whose  occupation 
amounts  to  the  occupation  of  the  Crown. 

3.  No  rate  can  be  imposed  in  respect  of  proijerty  occupied  by 
persons  who  are  not,  strictly  speaking,  servants  of  the  Crown,  if 
they  occupy  for  public  purposes  which  are  required  and  created  by 
the  government  of  the  country,  and  ai'e,  according  to  the  theory  of 
the  constitution,  administered  by  the  Crown. 

4.  The  exemption  attaches  although  the  property  be  used  for 
purposes  of  imperial  government  in  a  particular  locality  only,  and 
although  it  be  provided  and  maintained  by  means  of  funds  raised 
by  local  rates. 

(a)  (I860),  11  H.  L.  Cas.  443. 
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5.  Property  occupied  for  "  public  purposes "  is  not  exempt, 
unless  it  comes  within  the  foregoing  propositions  {b). 

The  principal  cases  which  may  be  cited  as  authority  for  these 
propositions  are  ./ones  V.  J/ejvse?/  Docks  (c),  Leith  Harbour  Coiii- 
missioners  v.  Inspector  of  the  Poor  {<!),  Greig  v.  Edinburgh 
University  (e),  Coomber  v.  BerksJiire  J  J.  (/). 

It  is  the  practice  for  many  Government  departments  to  make  a 
voluntary  contribution  iu  aid  of  rates  in  respect  of  property 
occupied  in  the  service  of  the  Crown.  But  these  payments  are 
calculated  upon  a  rateable  value  fixed  by  the  Government  valuer, 
and  do  not  negative  the  existence  of  the  exemption  of  the  Crown. 
In  one  or  two  Acts  referred  to  below  (g),  the  exemption  has  by 
special  enactment  been  wholly  or  jiartially  taken  away. 

The  Crown  is  not  bound  by  the  Statute  of  Elizabeth. — In 

Jones  V.  Mersey  Docks  (h),  Blackburn,  J.  (delivering  the  opinion 
of  the  majority  of  the  judges,  which  was  adopted  by  the  House  of 
Lords),  thus  stated  the  general  rule  : 

"  The  Crown  not  being  named  in  the  Statute  of  Elizabeth  is  not  bound  by 
it  (/) ;  and  consequently  the  overseers  cannot  impose  a  rate  on  the  Sovereign 
in  respect  of  lands  occupied  by  Her  Majesty,  nor  on  those  occuijied  bj-  her 
servants  for  Her  Majesty.  The  exemption  depends  entirely  on  the  occupier 
and  not  on  the  title  to  the  property.  The  tenants  of  Crown  property,  paying 
rent  for  it,  are  rateable  like  all  other  occupiers  (/.)  :  and  it  has  even  been 
determined  that  where  ajiartments  in  Hampton  Court,  a  royal  palace,  w^ere 
gratuitoush'  assigned  to  a  subject,  who  occupied  them  by  the  i)ermission  of 
the  Sovereign,  but  for  the  subject's  benefit,  the  s:ibject  was  rateable  in  respect 
of  her  occupation  of  this  royal  property  (/).  On  the  other  hand,  where  a 
lease  of  private  property  is  taken  in  the  name  of  the  subject,  but  the  occupation 
is  by  the  Sovereign  or  her  servants  on  her  behalf,  the  occupation  being  that 
•of  Her  Majesty,  no  rate  can  be  imposed  "  (m). 

The  eifect  of  the  Mersey  Docks  Case  (n),  was  to  recall  the  courts 
to  the  words  of  the  Act  of  Elizabeth.  It  overruled  a  number  of 
cases  in  which  exemption  had  been  allowed  in  respect  of  property 
occupied  "for  public  purposes,"  and  an  exemption  which  rests  on 
this  ground  alone  cannot  now  be  supported.  In  many  cases 
■decided  before  the  Mersey  Docks  Case,  as,  for  instance,  in  Lord 
Amherst  v.  Lord.  Sorners  (o),  the  exemption  was  allowed  on  the 

(i)  The  rating  of  [)roperty  occupied  for  "  public  purposes  "  is  further  considered 
in  Cliapter  XIL,  iitfra. 

(c)  (1865),  11  H.'L.  Cas.  443.  {>!)  (1S66).  L.  R.  1  II.  L.  Sc.  17. 

(«)  (18t58),  L.  R.  1  H.  L.  Sc.  348,  infra,  p.  92. 

(  f)  (1883),  9  App.  Cas.  61,  infra,  p.  93.  (j)  Infra,  pi>.  101,  102. 

(h)  (1865),  11  H.  L.  Cas.  443,  at  p.  463. 

(i)  Of.  It.  V.  Cook  (1790),  3  T.  ]!.  519. 

[k)  See  Buke  of  Portland  v.  St.  Margaret's,  West  mi  aster  (1759),  1  Const.  131. 
And  a  tenant  is  liable  though  lie  paj'  for  his  occupation  hy  services,  and  not  by  rent : 
R.  V.  Mathews  (1777),  ("aUl.  1  ;  1  Const.  151. 

(I)  SeeJL  V.  Poasonhy  (1842),  3  Q.  13.  14. 

(i/i)  See  Lord  Amherst  v.  Lord  Vomers  (1788),  2  T.  R.  372. 

(/()  (1865),  11  H.  L.  Cas.  443. 

(o)  (1788),  2  T.  R.  372. 
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ground  tliat  tlic  property  in  ([uestion  was  occupied  b}'  the  Crown 
and  for  public  purposes.  Some  of  the  earlier  decisions  were 
expressly  affirmed  by  the  Mersey  Docks  Case;  others  must  be 
reviewed  by  the  light  of  the  Merseij  Docks  Case.  Some  of  the 
cases  in  which  the  exemption  was  wrongly  allowed  on  the 
ground  that  the  property  was  occupied  for  public  purposes  can 
be  supported  on  the  ground  that  it  was  occupied  b}^,  or  for,  the 
Crown. 

The  House  of  Lords  is  exempt,  as  being  one  of  His  Majesty's 
palaces  {p). 

The  general  rule,  that  the  Crown  is  not  bound  by  a  statute 
unless  expressly  named  therein,  applies  even  though  special 
exceptions  in  favour  of  the  Crown  are  inserted  in  it,  for  those 
exceptions  may  be  regarded  as  having  been  inserted  ex  majori 
cautela,  and  not  as  being  intended  to  exclude  the  application  of  the 
oeneral  rule  (q).  So,  too,  notwithstanding  the  express  exemption 
from  rateability  given  by  26  Si  27  Vict.  c.  65,  s.  26,  to  storehouses 
used  by  the  volunteers,  it  has  been  held  that  all  property  used 
for  the  purposes  of  the  volunteers  is  exempt  as  being  occupied  for 
the  purposes  of  the  Crown  {r). 

Occupation  by  servants  of  the  Crown:  the  Mersey  Docks 
Case. — The  exemption  of  property  occupied  by  the  servants  of  the 
Crown  is  not  limited  to  cases  in  which  those  servants  stand  in  such 
a  position  that,  if  they  Avere  the  servants  of  a  subject,  tlie  master 
and  not  the  servant  would  be  regarded  as  the  occupier,  and  there- 
fore rateable.  It  will  be  seen  that  in  one  or  two  instances 
attempts  have  been  made  to  limit  the  exemption  to  such  cases  (s); 
but  the  great  weight  of  authority  clearly  shows  that  it  extends  to 
cases,  where  the  property  is  occupied  for  the  purposes  of  imperial 
government,  though  not  occupied  by  persons  strictly  servants  of 
the  Crown. 

In  the  Mersey  Docks  Case{t),  the  law  was  thus  stated  by 
Blackburn,  J.,  delivering  the  opinion  of  the  majority  of  the 
judges : 

"  Long  series  of  cases  liave  establislied  that  who  re  property  is  occupied  for 
the  piu-poses  of  the  government  of  the  country,  including  under  that  head 
the  police,  and  the  administration  of  justice,  no  one  is  rateable  in  respect  of 

(p)  Leilh  Huriuur  CummissioiLcrs  v.  Inspector  vf  tJic  I'uor  (IStJC).  L.  R.  1  II.  L. 
Sc.  17. 

{q)  SuiUkdt  V.  Biylke  (ISaO),  1  B.  &  A.  500  ;  Mayor,  clc,  of  IFcymuulh  v.  Nugent 
(1865),  34  L.  J.  M.  L".  81  :  6  li.  &;  S.  'I'l  ;  Hornsey  (  rban  District  Council  wHcnnell, 
L1902]  2  K.  B.  73. 

(r)  Fcar><on  v.  Uolbom  L'aion,  [1893]  1  Q.  B.  389  ;  Kyde'.s  Kat.  A^.  (1891— 
1893),   303. 

(a)  See  the  jiulj^iiieuts  of  Lord  Ckanwouth,  in  Jones  v.  Mersey  Docks  (1865), 
11  H.  L.  Ca«.  443,  at  p.  508,  infra,  p.  91  ;  and  of  Lord  E.shkk,  M.R.,  iu  Tunaiclijj'e 
V.  Ocersccrsoj  Birkdole  (188S),  20  Q.  B.  D;  450,  at  pp.  451,  452,  injrif,  p.  96. 

(0  (1865),  11  H.  L.  Cas.  443,  at  p.  464. 
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such  occupation.  And  this  applies  not  only  to  proiDerty  occupied  by  the 
servants  of  the  great  departments  of  state,  such  as  the  Post  Office  («),  the 
Horse  Guards  (.r)  or  the  Admiralty  {>/),  in  all  which  cases  the  occupiers  mi "-ht 
strictly  be  called  the  servants  of  the  Cro-wn  ;  but  also  to  property  occupied  by 
local  police  (z),  to  county  buildings  occupied  for  the  assizes  and  for  the 
judges'  lodgings  («),  or  occupied  as  a  county  coiu't  (h),  or  tor  a  gaol  (c). 

"  In  these  latter  cases  it  is  difficult  to  maintain  that  the  occupants  are, 
strictly  speaking,  servants  of  the  Sovereign,  so  as  to  make  the  occupation  that 
of  Her  Majesty ;  but  the  purposes  are  all  public  purposes  of  that  kind  which 
by  the  constitution  of  this  country  fall  within  the  jirovince  of  government, 
and  are  committed  to  the  Sovereign,  so  that  the  occupiers,  though  not  perhaps 
strictly  servants  of  the  Sovereign,  might  be  considered  in  con-simili  cusu  "  ('/). 

Approving  tlie  opinion  expressed  by  the  judges,  Lord  Westbury 
said  (e)  : 

"  The  only  ground  of  exemption  from  the  Statute  of  Elizabeth  is  that  which 
is  furnished  by  the  rule,  that  the  Sovereign  is  not  bound  by  that  statute,  and 
that  consequently  when  valuable  property  (that  is,  property  capable  of 
yielding  a  net  rent  above  what  is  requii'ed  for  its  maintenance)  is  sought  to  be 
exempted  on  the  gi'ound  that  it  is  occupied  by  bare  trustees  for  public 
pui-poses,  the  public  piu-poses  must  be  such  as  are  required  and  created  by  the 
Government  of  the  country,  and  are  therefore  to  be  deemed  i>a.rt  of  the  use 
and  service  of  the  Crown." 

Lord  Cranworth  (referring  to  the  cases  cited  by  Blackburn,  J., 
as  stated  above)  said(  /")  : 

"  These  decisions  have  all  gone  on  the  groimd,  more  or  less  sound,  that  these 
might  all  be  treated  as  buildings  occupied  by  servants  of  the  Crown,  and  for 
the  Crown,  extending  in  some  instances  the  shield  of  the  Crown  to  what  might 
more  fitly  be  described  as  the  Government  of  the  country  "  (7). 

From  these  judgments  it  Avould  seem  that  the  House  of  Lords, 
"while  laying  down  a  principle  which  must  overrule  many  previous 
decisions,  were  anxious  to  bring  as  many  cases  as  possible  within 
that  principle.  The  rule  laid  down  by  Blackburn,  J.,  makes  it 
permissible  to  look  at  the  object  of  the  occupation  as  Avell  as  the 
person  of  the  occupier.  And  this  has  been  done  in  many  cases, 
and  notably  in  Gooniber  v.  Berhsldre  J  J.  {h). 

In  order  that  the  exemption  of  tlie  Crown  should  apply,  it  must 
be  shown  that  the  Crown,  or  a  servant  of  the  Crown,  is  the  occupier^ 

(«)  Siiiilli  V.  BlriniiKjhaiii  {lS57j.  7  J'>.  k.  B.  4S3. 

[x)  Lord  Amherst  v.  Lord  Sobers  (1788),  2  T.  K.  :i72  :  1  Rev.  I!ep.  497. 

iy)  E.  V.  Stewart  (1857),  8  E.  k  B.  860. 

(2)  Lancashire  JJ.  v.  Strdfurd  (IS.'^S),  \i.  B.  &  E.  225. 

(«)  Hodgsoii  v.  Local  Board  of  Carlisle  (1857),  8  E.  &  B.  116. 

(6)  R.  V.  Manchester  (1854),  3  E.  &  15.  336.  The  case  was,  however,  decided  on 
the  ground  that  there  was  no  "beneficial  occupation,''  and  not  on  the  ground  tlat 
the  building  was  occupied  bv  .servants  of  the  Crown. 

(c)  K.  \\  Shepherd  (1841),'  1  Q.  B.  170. 

(rf)  This  ])art  of  the  opinion  was  revised  and  the  original  draft  altered,  after 
consultation  with  the  other  judges  :  ^jcr  Blackbui:n,  J.,  II.  v.  McCann  (1868), 
L.  K.  3  y.  B.,  at  p.  145. 

(c)  Jones  v.  Mersey  Locks  (1865;,  11  H.  L.  Cas.,  at  i>.  504.  {/}  Ibid.,  p.  50s. 

((/)  Gf.  Leith  Harbour  Coiamissloncrs  v.  Inspeclors  of  the  Poor  (1866),  L.  R.  1 
H.  L.  Se.  17. 

(70  (1883),  9  App.  Cas.  61,  infra,  p.  93. 
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and  not  in  a  position  similar  to  tliat  ot"  a  lodger.  Thus,  where  tlie 
Commissioners  ot"  Inland  Revenue  took  part  ot"  a  house  as  otfices, 
on  such  terms  that  the  landlord  remained  the  "occupier  "of  the 
whole  house,  no  exemption  attached  (<). 

Where  a  person  inhabits  a  dwelling-iiouse  wliicii  is  exempt  as 
being  occupied  on  behalf  of  the  Crown,  such  ])erson  is  not 
disentitled  to  be  registered  as  a  voter,  and  his  name  must  be 
•entered  on  the  rate-book  (A"). 

The  Edinburgh  University  Case. — In  Lirelg  v.  Un'ivevsitu  of 
Edinburgh  (I)  it  was  contended  (1)  that  the  university  was 
exempt  on  the  score  of  "  Crown  privilege,"  and  (2)  that  the 
buildings  were  of  no  annual  value  (m).  Upon  the  former  point  it 
was  held  that  it  w^as  not  a  sufficient  ground  for  exemption  that  the 
university  was  created  by  royal  charter,  or  tiiat  the  Crown  was 
the  visitor.  Lord  Cairns,  L.C,  after  referring  to  the  Mersey 
Dock's  Case,  thus  stated  the  rule  (ii)  : 

"  The  Crown  not  being  named  in  the  statutes  on  tlie  snbject  of  assessment, 
and  not  being  bound  by  statute  when  not  expressly  named,  any  property 
which  is  in  the  oocupatitm  of  the  Crown,  or  of  persons  nsing  it  exchisively  (o) 
in  and  for  the  service  of  the  Crown,  is  not  rateable." 

And  Lord  Westbury  stated  the  effect  oi  Jones  v.  ]\[ersey  Docks 
as  follows  (y>)  : 

"The  result  was  that  Crown  projierty,  and  pi-operty  occupied  by  servants 
ot  the  Crown,  and  (according  to  the  theory  of  the  constitution)  property 
occupied  for  the  purposes  of  the  administration  of  the  government  of  the 
■countr^y,  became  exempt  from  liability  to  poor  rate." 

In  this  passage  Lord  Westbury  extends  the  exemption  as 
Avidely  as  Lord  Blackburn  had  done  in  Jones  v.  Mersey  Docks  (q). 
In  none  of  the  cases  above  considered  had  it  been  necessary  to 
determine  whether  property  held  "for  the  administration  of  the 
government  of  the  country "  was  exempt.  But  in  the  following 
case  the  point  was  expressly  decided  by  the  House  of  Lords,  of 
which  Lord  Blackburn  had  become  a  member.. 

(0  Ji.  V,  Smith  (18t50),  30  L.  J.  M.  C.  74,  siqn-a.  p.  28. 

(k)  Tlie  Representation  of  the  People  Act,  1S84  {AS  &  49  Vict.  <:  3),  s.  9  (9). 

iO  (18'38),  L.  R.  1  H.  L.  .Sc.  :i48.  .         .  ".  . 

{ill)  The  nieiining  of  "  beneficial  oLCUi)ation  "  is  consiileiLMl  in  Chapter  XIL  The 
rateability  of  the  ]iroperty  of  Oxford  University  was  specially  considered  (liefore  the 
Mnseij  Ducks  Case)  :  see  In  re  O.i'furd  Hate  (18.^7),  8  E.  &;  B."l84.  Bnt  by  the  Local 
<iOvernnient  Board's  I'lovisional  Orders  Confirmation  Act,  IS?."*  (o8  &  39  ^'ict.  u. 
clxviii.),  s.  2  (4),"  all  tlie  land  and  huildiiigs  within  the  said  niiiversity  [of  Oxford] 
which  are  now  by  law  exempted  I'roin  being  rated  to  the  relief  of  the  ])0or  shall  be 
rateable  to  the  relief  of  the  jroor,  in  the  same  manner  as  other  rateable  property 
within  the  said  university."  See  also  as  to  the  general  district  rate  28  j^  29  Viet.  c. 
108,  s.  8.     As  to  the  measure  of  the  value  of  the  university  buildings,  see  p.  178,  infra. 

(u)  L.  R.  1  H.  L.  Sc,  at  j).  350. 

{'j)  See  WorccslcTshire  County  Cuu,iril  v.  Wnircst-r  Vidon,  [1S97]  1  Q.  B.  480, 
infra,  \).  94;  and  Lewis  v.  Durhani  I'ninii,  []!)04]  Hyde  and  Konstam's  iiat.  Apji. 
(1894—1904),  357. 

(p)  See  L.  R.  1  H.  L.  Sc,  at  \).  354. 

(a)  (1865),  11  H.  L.  Cas.  443,  at  p,  464,  snpm,  pp.  90,  91. 
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Assize  courts  and  county  buildings:   Coomber  y.  Berks  JJ. 

— In  (Joomher  v.  Berkshire  JJ.(r),  the  justices  of  a  county  under 
statutory  jiowers,  by  means  of  funds  provided  out  of,  or  cliarged 
upon  tlie  county  and  police  rates,  erected  assize  courts  Avitli  the 
usual  rooms  and  offices,  and  a  county  police  station  with  the 
offices  and  accommodation  for  constables  living  there,  and  for 
prisoners.  The  land  was  conveyed  to  the  clerk  of  the  peace  upon 
trust  for  the  construction  of  a  police  station,  and  otherwise  for 
such  uses  as  the  county  justices  should  from  time  to  time  order. 
The  buildings  formed  one  block,  and  were  used  for  the  administra- 
tion of  justice  and  for  police  purposes.  Parts  of  the  buildings 
were  also  used  for  holding  county  and  committee  meetings  and 
various  other  occasional  purposes,  but  no  rent  or  profit  was 
received  or  made  in  respect  of  the  buildings  or  any  part  of  them. 
It  was  held  that  the  buildings  were  within  the  exemption. 
Lord  Blackbuen  said  (.s)  : 

"  I  do  not  think  it  can  be  disputed  that  the  administration  of  justice,  both 
criminal  and  civil,  and  the  preservation  of  order  and  the  prevention  of  crime, 
by  means  of  what  is  now  called  police,  are  among-  the  most  important 
functions  of  government,  nor  that  by  the  constitution  of  this  country  those 
functions  do,  of  commf)n  right,  belong  to  the  Crown." 

And  after  referring  to  the  passage  in  Jones  v.  Mersey  Docks  (f), 
relating  to  buildings  occupied  for  police,  and  for  assize  courts,. 
Lord  Blackburn  continued  thus  {a) : 

"I  cannot  see  sufficient  reason  for  saying  that  [the  cases  referred  to]  are 
wrong.  I  do  not  say  that  the  assize  courts  maintained  by  the  county  for  tl^e 
administration  of  the  Queen's  justice  in  the  Queen's  court  are  quite  so  clearly 
occupied  by  the  servants  of  the  Crown  as  those  courts  which  are  maintained 
by  the  Woods  and  Forests  out  of  the  general  revenue  of  the  country.  Nor  do- 
I  say  that  the  police  station,  maintained  by  the  county  for  the  maintenance  of 
the  police,  is  quite  so  clearly  occupied  by  the  servants  of  the  Crown  as  a 
barrack  maintained  for  soldiei's,  and  paid  for  out  of  the  general  revenues  of 
the  country.  But  I  think  there  is  great  reason  for  saying  that  both  are 
maintained  for  the  i)urposes  of  the  administration,  or  those  iiui'poses  of  the 
Government  which  arc,  according  to  the  theory  of  the  constitution,  administered 
by  the  Sovereign." 

In  answer  to  an  objection  that  tlie  county  police  is  a  local 
purpose  and  one  of  the  local  government,  Lord  Blackburn 
said  (,r)  : 

"If  this  were  so,  it  would  be  a  reason  for  holding  the  premises  assessable 
to  the  poor  rate.  .  .  .  The  general  government  administers  law  and  justice, 
and  keeps  order,  but  it  necessarily  does  so  in  different  localities  separately. 
...  It  is  a  purpose  of  the  Imperial  Government,  carried  out  in  a  jiarticular 
locality,  but  not  the  less  a  purpose  of  the  Imperial  Government." 

(/■)  (1883),  9  App.  Gas.  61.  The  case  was  decided  upon  a  claim  of  coemption  from 
income  tax  ;  but  it  was  expressly  held  that  the  ground  of  exemption  from  poor  rate 
and  from  income  tax  was  identical :  see  9  App.  Gas.,  at  pp.  71,  77,  79. 

(.«>•)  9  A]ip.  Gas.,  at  p.  67. 

(t)  The  passage  referred  to  is  set  out  above  at  p.  90  :  see  11  H.  L.  Gas.,  at  p.  464. 

(i()  9  App.  Gas.,  at  p.  69.  (.r)  9  App.  Gas.,  at  p.  71. 
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In  the  same  case  Lord  Watson  (y)  referred  to  the  rule  laid 
down  by  Lord  Westjutry  in  Jones  v.  Mersey  Docks  {z)  thus : 

"The  precise  language  of  that  definition  satisfies  me  that  the  iiohle  and 
learned  lord  meant  to  affirm,  and  did  affirm,  that  the  exemption  extended  not 
only  to  the  innnediate  and  at'tual  servants  of  the  Crown,  but  to  all  other 
persons,  not  being  servants  of  the  Crown,  whose  occupation  was  ascribable 
to  a  hare  trust  for  purposes  required  and  created  by  the  Government  of  the 
countiy.  And  seeing  that  in  my  opinion  the  administration  of  justice,  the 
maintenance  of  order,  and  the  repression  of  ciime  are  among  the  primary  and 
inalienable  functions  of  a  constitutional  government,  I  have  no  hesitation  in 
holding  that  assize  courts  and  j^olice  stations  have  been  erected  for  proper 
government  purposes  and  uses,  although  the  duty  of  providing  and 
maintaining  them  has  been  cast  upon  county  or  other  local  authorities." 

Buildings  belonging  to  county  councils. — Before  tlie  passing 
of  the  Local  Government  Act,  18S8,  a  great  deal  of  the  adminis- 
trative business  of  each  county  was  in  the  hands  of  the  county 
justices,  who  were,  of  course,  nominated  by  the  Crown,  and  for 
judicial  purposes  might  be  regarded  as  the  servants  of  the 
Crown  (rt).  In  Nicholson  v.  Holhorn  Union  {b),  following 
Coomhcr  v,  Bcrlshire  JJ.{c),  it  was  held  that  the  Clerkenwell 
sessions  house  (including  the  rooms  assigned  to  the  resident 
keeper  of  the  sessions  house),  which  was  used  for  the  administration 
of  justice  and  the  discharge  of  the  public  business  of  the  county, 
was  not  rateable.  But  the  Local  Government  Act,  1888  (c?),  has 
now  transferred  "administrative  business"  to  the  county  council, 
and  it  has  been  held  (as  to  the  Middlesex  sessions  house  at 
Westminster,  -which  was  vested  in  the  county  council)  that  so 
much  of  the  building  as  was  occupied  for  administrative  business 
Avas  rateable;  that  so  much  as  was  occupied  for  purely  judicial 
business  of  the  justices  was  not  rateable  ;  and  that  so  much  as  was 
occupied  partly  for  judicial  business  and  partly  for  administrative 
business  was  rateable  to  such  an  extent  as  it  was  used  for 
administrative  business  (e).  This  decision  was  followed  in  Worces- 
tershire County  Council  v.  Worcester  Union  (/),  in  whicli  it  was 
held  that  the  exemption  of  property  used  by  persons  acting  in  the 
service  of  the  Crown  applied  only  where  the  property  was 
exclusively  used  for  such  service ;  and  Nicholson  v.  Holhorn 
Union    (cited  above)  was  questioned.     In  a  Scottish  case  (g)  it 

(y)  9  App.  Cas.,  at  p.  74. 

(.-)  (1865),  11  H.  L.  Cas.  443  :  the  words  referred  to  are  set  out  aliove,  p.  91. 

(a)  See  Durham  County  Council  v.  Chester- Jc- Street,  [1891]  I  Q.  B.  330,  at  p.  337. 

(b)  (1886),  18  Q.  B.  D.  161. 

(c)  (1883),  9  App   Cas.  61.  (d)  51  &  52  Vict.  c.  41,  s.  3. 

(f)  Midiilescx  County  Council  v.  St.  George's  Union,  [1897]  1  Q.  B.  64.  T]ie 
judgment  of  Lord  KsiiKit,  M.R.  {ibid.,  p.  69),  does  iiot  correctly  state  the  (juestion  before 
the  court,  as  to  the  piirts  occupied  jointly  by  the  county  council  and  the  justices. 

(/■)  [1SH7]  1  Q.  B.  481.  See  also  Lewis  v.  Durham  C'/iiow,  [1904]  Ryile  and 
Koiistani's  Rat.  Api>.  (1894—1904).  357. 

((7)  BrowR  V.  Smith,  [1901]  4  Tax.  Cas.  435  ;  4  F.  31  ;  39  S.  L.  R.  20.  See  also 
Eayner  v.  Druitt,  [1900]  64  J.  P.  567  ;  82  L.  T.  718  ;  infra,  p.  97. 
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Avas  held  tliat  a  building  built  and  used  priniavily  and  mainly  for 
county  business,  but  occasionally  and  accidentally  for  the  purposes 
of  a  court  of  justice,  "was  not  exempt  from  income  tax ;  and  this 
decision  Avould  apply  also  to  poor  rate  (h). 

Prisons  and  courts  of  justice. — There  can  be  no  doubt  that 
prisons  and  courts  of  justice  come  under  the  exemption  extended 
to  the  Crown  upon  the  general  principle  that  the  administration  of 
justice  and  the  repression  of  crime  are  "inalienable  functions  of  a 
constitutional  government "  (i).  In  some  of  the  earlier  cases 
prisons  and  courts  of  justice  were  held  exempt  on  the  less  satisfac- 
tory ground  that  there  was  no  occupier,  or  no  beneficial  occupation, 
of  such  buildings  (/c).  In  B.  v.  WorcestershAre  J  J.  (l),  it  was  held 
that  courts  and  judges'  lodgings,  provided  out  of  the  county  rate, 
were  exempt  on  the  ground  that  they  were  occupied  by  tlie  county 
justices  as  a  body,  oidy  for  public  purposes,  and  that,  although 
there  might  be  some  occupation  for  other  purposes  by  individual 
justices,  that  would  not  support  a  rate  on  the  whole  body. 

It  is  submitted  that  the  true  test  must  now  be  taken  to  be 
whether  the  buildings  are  occupied  by  (or  for  the  purposes  of)  the 
Crown,  and  that  exemption  does  not  depend  upon  the  existence 
or  non-existence  of  beneficial  occupation.  But  in  Lancashire  JJ. 
v.  Cheetham  (on),  Avhere  the  Lancashire  county  justices  had  provided 
law  courts  for  the  county  assizes,  but  permitted  the  corporation  of 
Manchester  to  use  the  courts  for  the  city  quarter  sessions,  on 
payment  of  an  annual  contribution  of  600L,  which  was  far  less 
than  the  cost  of  maintenance,  it  was  held  that  the  county  justices 
must  be  rated  upon  the  600^.  But  this  decision  seems  to  be  open 
to  serious  objection  ;  (1)  because  the  payment  of  600^.  did  not  make 
the  occupation  "  beneficial,"  inasmuch  as  it  was  not  "  a  clear  rent 
over  and  above  the  necessary  outgoings  "  (n)  ;  and  (2)  because  an 
occupation  for  the  purposes  of  quarter  sessions  was  an  occupation 
for  the  purposes  of  the  Crown.  The  decision  has,  however,  been 
recently  followed  (nn). 

In  Gambier  v.  Lydford  (o),  it  was  held  that  a  prison  was  not 
rateable ;  but  that  a  farm  cultivated  by  the  convicts,  and  a  shop 
outside  the  prison,  and  a  canteen  within  the  prison  were  rateable. 

(h)  Coomber  v.  Berkshire  JJ.  (18S3),  9  A.  C.  61,  at  pp.  71,  77,  79.; 

(i)  See  Coomber  v.  Berkshire  JJ.  (1883),  9  App.  Cas.  61,  at  p.  74,  supra,  p.  9i  ; 
Jones  V.  Mersey  Docks  (1865),  11  H.  \j.  Cas.  443,  at  p.  465,  supra,  p.  91 ;  li.  v.  St. 
Martin's,  Leicester  (1867),  L.  R.  2  Q.  B.  493,  at  p.  502. 

(k)  R  V.  Shepherd  (1841),  1  Q.  B.  170  ;  Gambier  v.  Ocersscrs  of  Lydford  (1854), 
3  E.-  &  B.  346  ;  E.  v.  Overseers  of  Manchester  (1854),  3  E.  &  B.  336  ;  see  also  Trace;/ 
V.  Taylor  (1842),  3  Q.  B.  966. 

(l)  (1839).  11  A.  &  E.  57.  (m)  (1867),  L.  K.  3  Q.  B.  14. 

{n)  See  Jones  v.  Mersey  Docks  (1865),  11  H.  L.  Cas.  443,  at  p.  501,  supra,  p.  91. 
Of.  Lambeth  Overseers  v.  London  County  Council,  [1897J  A.  C.  625,  at  p.  631. 

{nn)  Lewis  \.  Durlmm  Union,  [1904]  Ryde  and  Koustam's  Rat.  App.  (1894—1904), 
-357. 

(o)  (1854),  3  E.  &  B.  316.     See  as  to  the  officers'  quarters,  p.  99,  infra. 
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In  this  case,  wliich  was  docided  before  JoneK  v.  Mersey  Docks  {2))r 
the  exemption  was  made  to  depend  upon  the  existence  or 
non-existence  of  beneficial  occupation. 

Reformatories  and  industrial  schools. — In  Shepjmrd  v.  Bnuf- 
forcl(q),  decided  in  the  year  before  Jones  v,  Mersey  Docks  (r),  it 
was  held  that  a  reformatory  (supported  partly  by  voluntary 
subscriptions  and  partly  by  a  Government  grant)  was  in  the  nature 
of  a  prison  (s),  and  was  not  rateable.  But  in  if.  v.  West  Derby  (t), 
decided  after  Jones  v.  Mersey  Docks,  it  was  held  that  an  industrial 
school,  supported  partly  by  charitable  contributions  and  partly  by  a 
Government  grant,  was  not  exempt;  and  it  was  apparently  considered 
that  She2)pard  v.  Bradford  must  be  taken  to  be  overruled  by 
Jones  V.  Mersey  Docks.  The  decision  on  the  latter  point  was 
expressly  affirmed  by  the  Court  of  Appeal  in  Tnnnicliffe  v.  Over- 
seers of  Birkdide{u),  in  which  it  was  held  that  a  reformatory 
school,  founded  and  managed  by  private  persons,  and  supported 
in  part  by  charitable  contributions,  was  not  exempt ;  but  the 
reasons  given  are  not  altogether  satisfactory'.  The  judges  did  not 
agree  upon  the  ciuestion  whether  the  reformatory  could  be  regarded 
as  a  prison  or  not.  With  reference  to  the  judgment  of  Lord  Cran- 
WOKTH,  in  Jones  v.  Mersey  Docks  (x),  Lord  Eshek,  M.R.,  said  (?/)  : 

"  The  meaning  is  that  the  exemption  extends  to  ull  lands  or  houses  \vhich 
are  ocrupied  b*y  the  servants  of  the  Sovereign  in  his  sovereign  capacity,  in 
such  wise  that  the  occupation  by  them  is,  as  in  the  case  of  the  occupation  of 
houses  or  lands  by  servants  of  a  jnivate  individual,  the  occupation  not  of  the 
servants  but  of  the  master.  .  .  .  The  true  general  rule  seems  to  me 
to  be  that  there  is  an  exemption  only  in  cases  where,  if  any  one  were  to  be 
rated  for  the  premises,  it  would  be  the  ('rown.  AYhere  the  property  is 
occupied  by  the  servants  of  the  Crown  as  such,  of  course  such  servants 
could  not  be  rateable,  for  they  do  not  occupy  for  themselves  ;  they  only  hold 
and  manage  the  property  for  the  Crown,  like  the  servants  of  an  ordinary 
master,  whose  occupation  is  not  their  own  in  law  but  their  master's :  the 
Crown  itself  woidd  be  rateable,  if  any  one  were." 

It  is  not  easy  to  reconcile  this  judgment  with  the  decision  of 
the  House  of  Loixls  in  Coornher  v.  Berks/ilre  JJ.  (z),  and,  indeed, 
Lord  EsHER  himself  describes  the  language  of  Lord  Watson  in 
that  case  as  "not  quite  accurate."  Logically,  it  may  be  more 
consistent  to  say  (as,  perhaps.  Lord  KsHER  Avas  prepared  to  hold), 
that  the  exemption  of  the  Crown  extends  only  to  cases  where  the 
rate  (if  paid)  would  be  paid  out  of  funds  belonging  to  the  Crown  ; 
for  the  poor  rate  is  a  personal  tax,  and  the  exemption  attaches  to 

(p)  (1865),  11  H.  L.  Cas.  443.  (q)  (1864),  33  L.  J.  M.  C.  182. 

(r)  (1865),  11  H.  L.  Cas.  443. 

(s)  Sec  Oavtbicr  v.  Ovrrsrcra  of  Lydfonl  (1854),  3  E.  &  15.  346  ;  supra,  p.  95. 

(t)  (1875),  L.  R.  10  Q.  B.  283. 

(m)  (1888),  20  Q.  B.  D.  450  ;  Rvde's  Rat.  App.  (1886—1890),  286. 

(.r)  (1865),  11  H.  L.  Cas.,  at  p.  508,   supra,  p.  91. 

(l/)  20  Q.  B.  D.,  at  p.  452.  (~)  (1883),  9  App.  Cas.  61,  su:pra,  p.  9;J. 
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the  occupier,  and  not  to  the  land  occupied  (a).  But  it  is  impossible 
so  to  limit  the  exemption  Avithout  contradicting  Coomher  v.  Berl'- 
shire  JJ.,  in  which  Lord  Blackburn  expressly  decided  that 
buildings  maintained  out  of  local  rates  were  exempt  (b).  If  the 
cases  are  inconsistent,  the  decision  of  the  House  of  Lords  must,  of 
course,  prevail. 

In  B.  V.  West  Derhy  (c),  and  in  Ttinniclife  v.  Overseers  of 
Birl'dale  (d),  the  schools  were  in  part  supported  by  voluntary 
contributions;  but  this  fact  was  held  to  be  immaterial  in  Durham 
Courdy  Council  v.  Chester-Ie- Street  (e),  in  which  it  was  held  that 
the  Crown  exemption  did  not  extend  to  an  industrial  school 
founded  by  justices  by  means  of  money  borrowed  on  the  security 
of  the  county  rate,  and  maintained  partly  out  of  a  Government 
grant,  partly  out  of  the  proceeds  of  the  boys'  work,  and  partly  out 
of  the  county  rate,  the  school  having  been  managed  (since  the 
passing  of  the  Local  Government  Act,  1888)  by  the  county  council 
instead  of  the  justices  ;  and  the  transfer  from  the  justices  to  the 
county  council  (under  s.  3  of  that  Act)  was  held  to  make  it  still 
more  clear  than  before  that  the  school  was  not  occupied  by 
servants  of  the  Crown. 

Quarters  of  military  and  police  officers. — The  Crown  exemp- 
tion extends  to  premises  occupied  for  the  purposes  of  the  army  (/), 
the  militia  (g),  the  volunteers  (It),  or  county  or  other  local  police  (i). 
Storehouses  for  militia  and  volunteers  have  been  declared  specially 
exempt  by  statute  (k)  ;  but  the  principles  laid  down  in  R.  v.  Jay 
and  Pearson  v.  Holhorn  Union  (cited  in  the  notes)  seem  to  show- 
that,  without  any  such  special  exemptions,  such  properties  would 
have  been  exempt  on  general  principles.  In  Rayner  v.  Drwitt  (l), 
it  was  held  that  a  volunteer  drill  hall  which  was  occasionally  let 
for  concerts  and  other  entertainments  was  not  entirely  exempt, 
but  it  was  .suggested  that  probably  it  ought  to  be  rated  only  for 

(a)    Fide  supra,  p.  6.  (6)  See  9  App.  Cas.,  iit  pp.  69,  70,  supra,  p.  9:3. 

(c)  (1875),  L.  R.  10  Q.  B.  28.3.  {d)  (1888),  20  Q.  B.  D.  450. 

(e)  [1891]  1  Q.  B.  330  ;  Rvde's  Rat.  App.  (1891—1893),  267. 

(/)  Lord  Amherst  v.  Lord  Soviers  (1788),  2  T.  R.  372  ;  li.  v.  StcivaH  (1857),  8 
E.  &  B.  360  ;  Jones  v.  jMersey  Docks  (1865),  11  H.  L.  Cas.  443,  at  pp.  464,  508, 
supra,  p.  91. 

{y)  Ji.  V.  Fuller  (1855),  8  E.  &  B.  365  ii.  ;  R.  v.  Jay  (1857),  8  E.  &  B.  469. 

{h)  Pearson  v.  Holhorn  Union,  [1893]  1  Q.B.  389  ;  Ryde's  Rat.  App.  (1891—1893), 
303  ;  see  also  Hornsey  Urban  District  Council  v.  Henncll,  [1902]  2  K.  B.  73,  decided 
on  s.  150  of  the  Public  Health  Act,  1875.  The  latter  case  throws  great  doubt  on, 
if  it  does  not  in  effect  overrule,  Westminster  Vestry  v.  Hoskins,  [1899]  2  Q.  B.  474, 
decided  on  the  Metropolis  ]\Ianagenient  Acts. 

(i)  Lancashire  J  J.  v.  Stretford  (1858),  E.  B.  &  E.  225  ;  Jones  v.  Mersey  Docks, 
supra,  p.  91  ;  Coomber  v.  Berkshire  JJ.  (1883),  9  App.  Gas.  61,  at  pp.  70,  71,  supra. 
p.  93;  £.  St.  Martin's,  Leicester  (1867),  L.  R.  2  Q.  B.  493.  In  Mayor,  etc.,  of 
London  v.  City  of  London  Unimi,  Ryde's  Rat.  App.  (1886 — 1890),  130,  the  asse.ss- 
nient  sessions  held  that  a  police  .station,  held  by  the  corporation  for  the  City  police, 
was  not  rateable. 

(^•)  See,  as  to  the  militia,  17  &  18  Yict.  c.  105,  s.  2,  and,  as  to  the  volunteers,  26  & 
27  Vict.  c.  65,  s.  26. 

(l)  [1900]  64  J.  P.  567  ;  82  L.  T.  718. 

P.R.  H 
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its  value  as  used  for  purposes  other  tlian  those  of  the  Crown.  The 
court,  however,  apparently  did  not  consider  the  question  whether 
the  exemption  would  be  lost  if  the  money  received  by  letting  the 
hall  were  wholly  applied  to  the  purposes  of  the  corps,  that  is  to 
purposes  of  the  Crown.  But  in  Lewis  v.  Durham  Union  (in), 
where  some  of  the  rooms  connected  with  a  volunteer  drill-hall 
were  occasionally  let  for  concerts  and  similar  purposes,  the  money 
received  from  the  letting  being  devoted  to  paying  interest  for 
money  borrowed  on  a  mortgage  of  the  premises  from  the  Public 
Works  Loans  Board,  it  was  held  that  the  rooms  so  let  were  rate- 
able, and  that  where  property  is  not  actually,  but  only  constructively, 
in  the  occupation  of  the  Crown,  there  must  be  exclusive  occupation 
for  crown  purposes  to  support  an  exemption. 

It  is  submitted  that  the  test  which  ought  to  be  applied,  and 
which  (in  substance)  has  been  applied  in  most  of  the  cases  dealing 
with  the  servants  of  the  Crown,  is  the  same  as  that  suggested 
above  in  deciding  whether  a  person,  in  the  service  of  a  subject,  is 
rateable  for  the  house  in  which  he  resides  (/i).  Exemption  (it  is 
submitted)  should  depend  upon  the  question  whether  the  officer  is 
required,  as  part  of  his  duty,  or  merely  permitted  for  his  own  con- 
venience, to  reside  in  the  quarters  assigned  to  him  ;  or,  putting 
the  question  in  another  form,  is  residence  in  the  quarters  part  of 
the  services  which  the  officer  is  paid  to  perform,  or  is  the  pro- 
vision of  the  quarters  merely  a  part  of  the  remuneration  for  those 
services  ?  But  all  the  cases  are  not  easily  reconciled  with  this  rule, 
or,  perhaps,  with  any  one  rule. 

In  R.  V.  Hitrdis  (o),  it  was  held  that  the  master-gunner  of  a  fort 
iit  Seaford  was  rateable  as  the  occupier  of  the  house  adjoining, 
which  was  the  property  of  the  Crown  :  but  the  decision  was  based 
on  the  finding  of  the  sessions  that  the  master-gunner  was  "the 
occupier,"  and  his  position  was  distinguished  from  that  of  common 
soldiers  "  who  cannot  be  said  to  be  the  '  occupiers  '  of  their  barracks, 
in  the  legal  signification  of  the  word,  for  they  are  no  more  than 
mere  servants." 

In  R.  V.  Shepherd  {p),  the  governor  of  a  prison,  who  had  a 
house  and  garden  provided  for  him  within  the  prison,  was  held 
to  be  not  rateable,  because  "  he  was  compelled  to  reside  on  the 
premises,  at  all  times,  and  performed  his  duty  by  that  act  of 
residence."  And  this  decision  was  followed  in  Bedfordshire  JJ. 
V.  St.  Raid's,  Bedford  {q),  wliere  the  quarters  in   question  were 

(m)  [1904]  Ryde  &  Konstam's  Rat.  App.  (1894—1904),  3.57. 

(h)    Vide  supra,  ]<\i.  21—23,  and  p.  2.5.  (o)  (1789),  3  T.  R.  497. 

(p)  (1841),  1  Q.  B.  170.  Compare  the  decision  as  to  the  non-conimissioned  officer's 
((uarters  in  Pearson  v.  Holhorn  Union,  [1893]  1  Q.  B.  389  ;  Ryde's  Rat.  App.  (1891  — 
1893),  303,  at  p.  313. 

(q)  (1852),  7  Ex.  650.  See  also  Lancashire  JJ.  v.  Stretford  (1858),  E.  B.  &  E. 
225. 
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not  absolutely  within  tlie  prison  walls.  But  in  Gambier  v.  Over- 
seers of  Lydford  (r),  it  was  held  that  (Quarters  provided  for  prison 
officers  outside  a  prison  were  rateable,  but  that  similar  quarters 
inside  the  prison  were  not  rateable,  unless  the  accommodation 
provided  was  in  excess  of  what  was  necessary  for  the  performance 
of  the  officers'  duties. 

The  decision  as  to  the  rateability  of  the  "  excess  "  was  followed, 
as  to  quarters  of  military  officers,  in  H.  v.  Stewart  (s),  in  which  it 
was  said  that  the  station  of  the  person  occupying  must  be  taken 
into  account,  that  accommodation  for  a  wife  and  family  was  not 
necessarily  excessive,  and  that  a  trilling  excess  ought  to  be 
disregarded  (t). 

Houses  in  which  police  officers  were  required  to  reside  were 
held  not  rateable  in  it.  v.  St.  Martins,  Leicester  (u) ;  but,  where 
the  house  was  a  quarter  of  a  mile  from  the  police  station,  it  was 
held  to  be  not  exempt,  on  the  ground  that  the  officer  had  an 
independent  occupation,  the  house  being  given  him  as  part  of  his 
remuneration  (x).  So,  too,  where  police  officers  lived  in  residences, 
built  round  a  court,  each  having  a  front  door  opening  into  the 
court,  and  the  police  offices  and  cells  were  about  a  mile  distant, 
the  officers  were  all  held  rateable,  including  the  chief  constable, 
who  was  bound  to  reside  there  (y).  But  where  police  officers 
were  compelled  to  reside  in  houses  which  adjoined  the  police 
station,  though  the  front  doors  opened  into  the  street,  they  were 
held  not  rateable  (z).  In  a  later  case  (a)  the  premises  in  question 
had  formerly  been  the  lodge  of  a  prison,  since  pulled  down,  but 
were  now  used  as  residences  for  two  police  constables,  one  of  the 
old  cells  adjoining  being  retained  and  kept  ready  for  use  as  a  cell. 
It  was  held  that  the  premises  as  a  whole  were  not  exempt ;  and 
that  the  question  was  whether  the  main  purpose  of  the  building 
as  a  whole  was  for  police  purposes,  with  a  residence  attached,  or 
whether  the  main  purpose  was  for  residences,  with  a  part  attached, 
used  for  police  purposes.  It  must  be  noted  that  this  decision 
merely  negatived  the  decision  of  the  sessions  that  the  whole  was 
exempt,  and  that  the  judgment  expressly  left  undecided  the 
question  whether  any  deduction  for  the  cell  should  be  made.  A 
mere  stipulation  that  a  constable  shall  reside  in  a  particular 
house,  belonging    to    the    chief  constable,   does    not  exempt    the 

(r)  (1854),  3  E.  &  B.  346.  {s)  (18.-)7).  8  E.  &  B.  360. 

(t)  Of.  R.  V.  Terrott  (1803),  3  East.  506. 

\u)  flSrt/),  L.  R.  2  Q.  B.  493.  See  also  Macharg  v.  Stokc-upon-Trent  (1884),  48 
J.  P.  775. 

(.r)  Martin  v.  IVcst  Derby  Union  (1883),  11  Q.  B.  D.  145. 

\y)  Showers  v.  Chelmsford  Union,  [1891]  1  Q.  B.  339  :  Ryde's  Kat.  App.  (1891  — 
1893),  259.  This  deci.sion,  so  fav  as  it  relates  to  tiie  cliiet'  constable,  is  not  easily 
reconciled  with  R.  v.  Shepherd  (1841),  1  Q.  B.  170,  supra,  y.  98. 

(z)   Cross  V.    West  Derby  Union  (1899),  16  T.  L.  K.  120. 

(a)  ilonmouth  Overseers  y.  Monmoutlishire  County  Council,  [1902]  6f!  .T.  V.  788. 
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house  from  ratcability,  if  tlio  constable  lias  no  duties  to  perforu^ 
there  (b). 

The  cases  above  cited  seem  to  show  that  if  the  dwelling-house 
is  included  in,  or  stvucturall}'  forms  part  of,  a  building  which,  as  a 
whole,  is  occupied  for  Crown  purposes,  it  is  much  easier  to  make 
good  the  claim  to  exemption,  than  if  the  dwelling-house  is  a 
separate  building  standing  by  itself ;  and  that  the  question  whether 
there  is  an  independent  occupation  of  the  house  by  the  officer, is  a 
question  of  fact,  depending  partly  on  the  terms  of  his  employment, 
partly  on  the  structural  condition  of  the  house. 

Property  maintained  for  civil  purposes  out  of  public 
money. — There  is  a  group  of  cases  which,  in  the  writer's  opinion, 
are  not  easily  reconciled  with  each  other. 

In  JR.  V.  Shee  (<■),  that  part  of  the  National  Gallery  which,  by 
the  permission  of  the  Crown,  was  appropriated  to  the  Royal 
Academy,    was    held    to    be    exempt  for    the  following    reasons : 

(1)  because  the  building  was  the  property  of  the  Crown  or  of  the 
public   (which   terms  were  expressly  stated  to  be  synonymous) ; 

(2)  because  there  was  no  beneficial  occupation,  apart  from  the 
purposes  of  the  Royal  Academy  ;  (8)  because  the  members  of  the 
Academy  might  be  considered  as  agents  of  the  Crown,  for 
furthering  national  and  public  objects ;  (4)  because  the  Crown 
might  at  any  time  resume  possession. 

The  last  reason  seems  to  be  bad,  if  it  be  true  that  a  tenant  at 
will  is  rateable  as  long  as  he  is  in  occupation  {d).  As  to  the  other 
reasons,  it  might,  at  first  sight,  seem  sufficient  to  say  that  the  case 
was  decided  before  Jones  v.  Mersey  Docks  (c),  and  is,  therefore, 
now  overruled.  But  in  M.  v.  McGann  (/),  Blackburn,  J.,  who 
delivered  the  opinion  of  the  majority  of  the  judges  in  the  Mersey 
Docks  Case,  said  that  that  case  had  left  untouched  the  principle 
of  JR.  V,  Shee. 

In  R.  V.  I'eruple  {(j),  a  normal  and  model  school  was  held  not 
exempt.  Land  had  been  purchased  by  the  Treasury,  and  con- 
veyed to  a  trustee,  on  behalf  of  the  Committee  of  Council  on 
Education.  Masters  were  appointed  by  the  Conmiittee,  and 
resided  on  the  premises.  Part  of  the  land  was  let,  but  the  rents, 
with  annual  payments  from  the  scholars,  Avere  insufficient  to  meet 
the  expenses  of  the  school,  and  the  deficiency  was  made  good  by 
the  Committee  of  Council,  out  of  money  voted  by  Parliament  for 
the  promotion  of  public  education.  Now,  the  effect  of  holding 
the  property  not  exempt  was  that  the  rate  would  have  to  be  paid 

(6)  n.  V.  Bridijchonse  (1869),  20  L.  T.  658  ;  see  also  Mucharrj  v.  StoJce-upon- Trent 
(1884),  4S  J.  P.  775. 

(c)  (1843),  4  Q.  B.  2.  (rf)   Vide  siqn-a,  pj..  19,  2(i. 

(«)  (186.0),  11  H.  L.  Cas.  443,  supra,  p.  89. 

(/■)  (1868)    L.  R.  3  Q.  B.  141,  at  p.  145,  infra,  p.  101. 

(rj)  (1853),  2  K.  &  B.  160. 
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out  of  money  voted  by  Parliament,  *'  which  by  the  theory  of  our 
law  has  been  granted  to  Her  Majesty "  {h) ;  and  it  seems  on 
this  ground  veiy  difficult  to  reconcile  the  decision  with  R.  v 
McCann  (l). 

It  must  be  noticed  that  it  was  conceded  that,  if  any  part  of  the 
premises  were  rateable,  the  appellant  (who  was  the  principal  of 
the  school)  was  to  be  treated  as  occupier.  But  it  seems  that 
this  admission  conceals  the  fallacy  of  the  decision.  If  the  rate 
had  been  made  upon  the  Committee  of  Council  on  Education,  who 
were  clearly  the  occupiers  of  the  school  proper  (whoever  might  be 
the  occupier  of  the  rooms  allotted  to  the  principal),  it  is  submitted 
that  the  case  would  have  been  clearly  covered  by  the  principle  of 
the  decisions  cited  below. 

In  Be  la  Beche  v.  St.  James',  Westinlnstci'  {k),  the  Museum  of 
Practical  Geology  in  Jermyn  Street  was  held  exempt.  It  was 
founded  and  maintained  out  of  money  voted  by  Parliament  by 
the  Commissioners  of  Woods,  under  the  control  of  the  Treasury. 
There  being  no  admission  that  any  of  the  officers  of  the  museum 
were  in  occupation,  the  Court  held  that  the  premises  Avere  in  the 
exclusive  possession  of  the  Crown  for  public  purposes. 

In  M.  v.  McCoMn  (I),  the  Commissioners  of  Works  were 
empowered  to  construct  a  bridge  at  Chelsea,  with  money  borrowed 
from  the  Treasury  on  the  security  of  the  tolls,  which  were  to  be 
applied  in  payment  of  the  expenses  of  maintenance,  and  then  in 
repayment  of  the  sum  borrowed.  It  was  held  that  the  Commis- 
sioners were  not  liable  to  be  rated,  as  they  occupied  the  bridge 
as  servants  of  the  Crown ;  and  it  was  pointed  out  that  the  Com- 
missioners would  hold  the  surplus  tolls  (if  any)  as  the  property  of 
the  Crown,  and  that  to  enforce  the  rate  by  the  sale  of  the  Com- 
missioners' chattels  would  involve  a  seizure  of  the  chattels  of  the 
Crown. 

It  may  be  noticed  that  precisely  the  same  result  would  have 
followed  in  R.  v.  Temple  {m)  if  the  Committee  of  Council  had  been 
rated. 

Crown  property  made  rateable    by  special   enactment. — In 

one  or  two  instances  the  liability  to  rates,  in  the  case  of  property 
acquired  by  the  Crown,  has  been  expressly  preserved,  either  to  the 
full  extent  (n)  or  to  the  amount  at  Avhich  the  land  was  rateable  at 
the  date  of  such  acquisition  (o). 

(h)  Per  Blackburn,  J.  :  It.  v,  JlcCann  (1868),  L.  R.  3  Q.  B.  141,  at  p.  147. 

(i)    Vide  infra.  (k)  (1855),  4  E.  &  B.  385. 

(I)  (1868),  L.  R.  3  Q.  B.  141,  677.  (m)  (1853),  2  E.  &  B.  160,  supra,  p.  100. 

(n)  See,  for  example,  the  Military  Forces  Localisation  Act,  1872  (35  &  36  Vict. 
€.  68),  s.  11.  Compare  as  to  land  tax  the  Public  Offices  Site  Act,  1882  (45  &  46  Vict, 
c.  32),  s.  10.  See  also,  as  to  a  local  paving  rate,  the  Crowu  Estate  Paving  Act,  1851 
(14  &  15  Vict.  c.  95),  s.  28. 

(o)  Compare  the  exemption  of  lunatic  asylums  ami  burial  grounds,  infra,  p.  122. 
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Thus,  by  s.  22  of  the  Telegraph  Act,  1868  (31  &  32  Vict.  c.  110), 
"all  land,  propert}',  and  undertakings  purchased  or  acquired  by  the 
Postmaster-General  under  this  Act,  shall  be  assessable  and  rateable 
in  respect  to  local,  municipal,  and  parochial  rates,  assessments,  and 
charges  at  sums  not  exceeding  the  rateable  value  at  which  such 
land,  property,  and  undertakings  were  properly  assessed  or  assessable 
at  the  time  of  such  purchase  or  acquisition  "  (p). 

This  section,  which  at  first  sight  appears  merely  to  impose  a 
liability,  has  been  construed  so  as  to  create  a  partial  exemption ; 
for  it  has  been  held  (q)  that  the  section  applies  to  property  acquired 
under  the  Act,  after  all  use  for  the  purposes  of  the  Act  has  ceased, 
and  the  property  has  been  let  to  a  tenant.  In  the  case  referred 
to,  the  Court  left  undecided  the  question  whether  the  section  would 
apply  to  property  after  it  had  been  sold  by  the  Postmaster- 
General  (r). 

Notwithstanding  the  section  above  quoted,  there  seem  to  be 
no  means  of  enforcing  payment  of  rates  against  the  Postmaster- 
General,  and  he  can  (in  effect)  pay  as  little  as  he  pleases  (s), 

{p)  Similar  provision  is  contained  in  23  &  24  Vict.  c.  112,  s.  .33,  as  to  land  acquired 
by  the  Secretary  of  State  for  War  under  tliat  Act  ;  and  in  28  &  29  Vict.  c.  49,  s.  5, 
us  to  the  law  courts  ;  and  in  28  &  29  Vict.  c.  87,  s.  12,  and  48  &  49  Vict.  c.  45,  s.  10, 
as  to  land  acquired  by  the  Postmaster-Geueral  under  those  Acts. 

iq)  Overseers  of  St.' Gabriel,  Fenchurch  \.  Willimns  {1886),  16  Q.  B.  D.  649. 

(r)  Of.  fv.  V.   fVorccster  Guardians  (1853).  1  W.  R.  140. 

(s)  E.  V.  Postmaster-General  (1873),  21  W.  K.  459  ;  28  L.  T.  337. 
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The  Scientific  Societies  Act,  1843. — By  s.  1  of  this  Act  (a)  an 
exemption  is  given  to  laud,  houses,  and  buildings  "belonging  to 
any  society  instituted  for  purposes  of  science,  literature,  or  the  fine 
arts  exclusively,  either  as  tenant  or  as  owner,  and  occupied  by  it 
for  the  transaction  of  its  business,  and  for  carrying  into  effect  its 
purposes,  provided  that  such  society  shall  be  supported  wholly  or 
in  part  by  annual  voluntary  contributions,  and  shall  not,  and  by 
its  laws  may  not,  make  any  dividend,  gift,  division,  or  bonus  in 
money  unto  or  between  any  of  its  members,  and  provided  also  that 
such  society  shall  obtain  the  certificate  of  the  barrister  "  appointed 
to  certify  the  rules  of  friendly  societies  (6).  By  s.  2,  one  copy  of 
the  rules  (when  certified)  is  to  be  transmitted  to  the  clerk  of  the 
peace  for  the  borough  or  county  in  which  the  land  or  buildings 
claimed  to  be  exempt  are  situated,  and  "  shall  by  him  be  laid 
before  the  recorder  or  justices  ...  at  the  [next]  general  quarter 
sessions  or  adjournment  thereof,  .  .  .  and  the  recorder  or  justices 
then  and  there  present  are  hereby  authorised  and  required,  without 
motion;  to  allow  and  confirm  the  same,"  and  such  copy  is  to  be  filed. 

By  s.  5  if  the  barrister  refuses  the  certificate,  the  society  may 
apply  to  Quarter  Sessions,  v.ho  may,  if  they  think  fit,  order  the 
rules  to  be  filed,  notwithstanding  such  refusal ;  and  by  s.  6  any 
person  assessed  to  any  rate  from  which  the  society  is  exempted 
may  appeal  to  quarter  sessions  against  the  grant  of  a  certificate. 

By  the  Local  Government  Act,  1888,  s.  3  (xv.),  certain  "adminis- 
trative business  of  the  justices  of  the  coimty  in  quarter  sessions," 
including  "  all   business  done  by  the  quarter  sessions  in  respect  of 

(«)  6  &  7  Vict.  c.  36  :  see  Ajipeiidix  II.,  infra. 

(b)  Now  the  central  oftice  under  the  Frieiidlj-  Societies  Act,  1896  (59  k  60  Vict. 
c.  25,  s.  2). 
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the  reoistration  of  rules  of  scientific  societies  under  "  the  Scientific 
Societies  Act,  1843,  is  transferred  to  the  county  council. 

It  is  not  very  easy  to  determine  what  the  "administrative 
business "  thus  transferred  includes ;  but  it  is  submitted  that  it 
includes  the  filins  of  the  rules  under  s.  2  of  the  Scientific  Societies 
Act,  1843,  but  does  not  include  the  hearing  of  appeals  against  the 
certificate  under  s.  6,  nor,  perhaps,  tlie  making  of  an  order  under 
s.  5  ;  because  such  business  is  judicial  business  :  cf.  s.  8  of  the 
Local  Government  Act,  1888.  The  effect  of  the  Act  of  1888  in 
<|uarter  sessions  boroughs  appears  to  be  as  follows  :  In  the  case  of 
a  county  borough,  the  ''  administrative  business  "  (whatever  that 
may  be)  is  transferred  to  the  borough  council  under  s.  34  (1)  (c) ; 
and  in  the  case  of  any  other  quarter  sessions  borough  (whether 
with  a  population  of  more  or  less  than  10,000)  the  "  administrative 
business"  is  transferred  to  the  county  council  under  s.  35  (1), 
s.  36  (1),  s.  37,  and  s.  38  (5)  of  the  same  Act.  In  the  metropolis, 
including  the  city  of  London,  the  "administrative  business"  is 
transferred  to  the  London  County  Council,  under  s.  40  (6),  and 
s.  41  (1)  of  the  same  Act. 

Conditions  which  must  be  complied  with. — A  society,  in 
order  to  claim  the  exemption  given  by  the  Scientific  Societies  Act, 
1843,  must  comply  with  four  conditions  (c),  viz.  : 

(1.)  It  must  be  a  society  instituted  for  the  purpose  of  science, 
literature,  or  the  fine  arts  exclusively  {infra)  ; 

(2.)  It  must  be  supported,  wholly  or  in  part,  by  annual 
voluntary  contributions  {infra,  p.  lOlJ); 

(3.)  It  must  be  a  society  which  shall  not,  and  by  its  laws  may 
not,  make  any  dividend,  gift,  division,  or  bonus  in  money  unto  or 
between  any  of  its  members  {infra,  p.  107)  ;  and 

(4.)  It  must  obtain  a  certificate  {infra,  p.  108). 

"  Literature,    science,    or   the    fine  arts,  exclusively." — The 

word  "exclusively"  is  "anxiously  introduced  both  into  the 
preamble  and  the  enactment  "  {d).  It  is  submitted  that  if  the 
society  be  instituted  for  two  purposes,  one  of  which  is  within 
the  Act,  while  the  other  is  not,  the  society  cannot  claim  exemption, 
even  though  the  society  be  in  fact  carried  on  solely  to  promote 
that  purpose  which  is  within  the  Act.  Thus  a  society  instituted 
to  promote  the  study  of  literature  and  chess  would  not  be  exempt, 
even  though  the  society  in  practice  confined  its  efforts  exclusively 
to  literature. 

The  "  fine  arts  "  seem  to  be  distinguished  from  the  "  arts  "  (e). 

(c)  Boijal  College  of  Music  v.  Westminster  Vcstn/,  [1898]  1  Q.  B.  809,  at  p.  817. 

(d)  a.  V.  Co'Murn  (1852),  16  Q.  B.  480,  at  p.  491  ;  Commissioners  of  Inland 
Jkvenue  v.  Forrest  (1890),  15  App.  Cas,  334,  at  p.  352. 

(c)  Per  Field,  J.  :  ii.  v.  Institution  of  Civil  Enyinccrs  (1879),  5  Q.  B.  D.  48,  at 
p.  52. 
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Music  is  a  "fine  art "  within  the  statute,  and  the  Royal  College  of 
Music  (incorporated  for  the  advancement  of  music  by  means  of  a 
teaching  or  examining  body)  has  been  held  to  be  exempt  (/). 

The  following  societies  have  been  held  to  be  within  the  exemp- 
tion :  The  Linnsean  Society  {g),  the  Bradford  Library  and  Literary 
♦Society  ill),  and  the  Birmingham  New  Library  (/),  though  the 
libraries  contained  novels,  magazines,  and  periodicals  ;  the  Royal 
Manchester  Listitution  (/i*),  founded  "for  the  promotion  of  literature, 
•science,  and  the  arts,"  although  it  received  money  in  respect  of  the 
exhibition  and  sale  of  works  of  art  in  the  buihiing.  But  in  some 
of  these  cases  the  question  whether  the  institution  was  supported 
by  "voluntary  contributions  "  may  have  to  be  reconsidered  with 
reference  to  tlie  decision  of  the  House  of  Lords  in  Overseers  of 
Savoy  V.  Art  Union  of  London  {I).  Institutions  having  a  reading- 
room  furnished  with  newspapers  have  been  held  not  exempt  {in). 

The  following  societies  have  been  held  not  exempt :  The 
Zoological  Society  (/^) ;  the  Working  Men's  Educational  Union, 
founded  "  for  the  elevation  of  the  working  classes  as  it  regards 
their  physical,  intellectual,  moral,  and  religious  condition"  (o)  ; 
the  British  and  Foreign  School  Society,  founded  "  to  promote 
•education  in  general  "  (^>)  ;  the  United  Service  Institution  (5")  ; 
the  Institution  of  Civil  Engineers  (v).  Some  doubt  has  been 
thrown  upon  the  decision,  or  upon  the  reasons  for  the  decision,  in 
the  last  case  by  a  more  recent  decision  in  the  House  of  Lords  («) 
that  the  property  of  the  same  institution  was  applied  "  for  the 
promotion  of  science "  and  therefore  exempt  from  the  duty 
imposed  by  the  Customs  and  Inland  Revenue  Act,  1885  (48  & 
49  Vict.  c.  51),  s.  11 ;  and  this  decision  has  been  said  to  overrule 
R.  V.  Institution  of  Civil  Engineers  (t).  A  society  (such  as  the 
Religious  Tract  Society)  founded  for  the  promotion  of  purposes  of 

(/)  Eoyal  College  of  Musk  v.  JVcstminster  Vestry,  [LS98]  1  (}.  L5.  809.  See 
also  R.  V.  Brandt  (1851),  16  Q.  B.  462. 

((/)  Churchwardens  of  St.  Anne  v.  Limuean  Society  (18r>4),  3  E.  &  B.  793. 

{h)  Bradford  Library  Society  v.  Cliurchwardens  of  Bradford  (185S),  1  E.  &  E.  88. 

(i)  Churchwardens  of  Birminyham  v.  Shuw  (1849'l,  10  «,).  B.  868.  See  also 
Liver2mol  Library  v.  Mayor,  etc.,  of  Liverpool  (1860),  29  L.  J.  M.  C.  221  ;  and  (as  to 
the  Londou  Library)  Earl  of  Clarendon  v,  St.  James's,  IVcstminstcr  (18.52),  20  L.  J. 
M.  C.  213. 

{k)  li.  V.  Omrseers  of  Manchester  (1851),  16  Q.  B.  449. 

{I)  [1896]  A.  C.  296,  infra,  p.  107. 

(»/i)  llusscll  Institution  v.  St.  Gila  (1854),  3  E.  &  B.  41()  ;  R.  v.  Gaskcll  (1851), 
16  Q.  B.  472  ;  Purchas  v.  Holy  Sepulchre  (1854),  4  E.  &  15.  156  ;  R.  v.  Phillips 
(1848),  8  Q.  B.  745  ;  see  p.  750  n.,  and  p.  754. 

(;t)  Maryhbone  Vestry  v.  Zoological  Society  (1854),  3  E.  &  B.  807. 

(o)  Scott  V.  Overseers  of  St.  Martin-in-thc-Fiehls  (1855),  5  K.  &  B.  558. 

\p)  R.  V.  Pocock  (1846),  8  Q.  15.  729. 

(q)  R.  V.  Cockburn  (1852),  16  Q.  B.  480  ;  21  L.  J.  M.  C.  53. 

(r)  R.  V.  Institution  of  Civil  Engineers  (1879),  5  Q.  B.  D.  48. 

(s)  Commissioners  of ' Inland  Revenue  v.  Forrest  (1890),  15  App.  Gas.  334.  See 
also  In  re  Royal  College  of  Surgeons,  [1899J  1  Q.  B.  871,  wliicli  was  decided  on  the 
Customs  and  Inland  Kevenne  Act,  1SS5,  s.  11. 

(t)  See  Royal  College  of  Music  v.   JVcstminster  Vestry,  [ISUS]  1  (,).  B.,  at  p.  313. 
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religion  by  literary   means  would    probably  not  be    held    to    be 
"within  the  exemption  {u). 

The  Art  Union  of  London  (which  distriliuted  pictnres,  etc.,  to 
its  subscribers)  was  held  to  be  instituted  fur  the  purposes  of  the 
fine  arts  exclusively,  but  it  failed  on  other  grounds  to  secure  the 
exemption  (,'•)•  Tlie  Royal  Medical  and  Chirurgical  Society  of 
London  "was  held  to  he  established  for  purposes  of  science  exchi- 
sively,  but  it  failed  on  other  grounds  (</).  The  Jenner  Institute 
of  Preventive  Medicine  "was  held  to  be  not  exempt  {z). 

A  society  which  would  otherwise  be  within  the  exemption  may 
lose  it  if  the  buildings  are  sublet  (((),  even  if  sublet  to  other 
scientific  societies  which  are  not  certified  (h)  ;  but  the  exemption 
is  preserved  if  the  parts  underlet  are  separately  rated  (c).  Tiie 
lending  of  a  building  gratuitously  on  one  occasion  only  for  purposes 
other  than  those  of  the  institution  does  not  take  away  the 
exemption  ((/).  Rooms  occupied  by  a  librarian  and  porter  required 
for  the  purposes  of  the  society  are  within  the  exemption  (e).  A 
society  founded  for  the  gratification  or  convenience  of  the  members 
onl}^  and  not  for  the  good  of  others,  is  not  within  the  exemption  (/). 
But  the  fact  that  the  benefits  of  a  society  are  almost  exclusively 
limited  to  the  members  does  not  of  itself  destroy  the  exemption  (g). 
But  this  fact  may  affect  the  question  whetiier  the  contributions  of 
the  members  are  "  voluntary  contributions,"  as  will  be  seen  here- 
after. There  can  be  no  exemj^tion  if  a  society  instituted  for  pur- 
poses of  science,  literature,  or  the  fine  arts,  occupy  for  other  purposes 
at  the  time  the  rate  is  made  :  the  practice,  in  fact,  and  not  merely 
the  statement  of  the  purposes  of  the  society,  must  be  looked  at  (A). 

Voluntary  Contributions. — In  order  to  be  entitled  to  exemption 
under  the  Scientific  Societies  Act,  1843,  the  society  must  be 
supported  "  wholly  or  in  part  by  annual  voluntary  contributions." 
The  word  "  voluntary  "  is  used,  not  as  the  antithesis  of  something- 
done  under  compulsion,  but  in  the  sense  in  which  a  lawyer  speaks 
of  a  "  voluntary  conveyance,"  or  in  which  a  hospital  is  said  to  be 

(u)  IL  V.  Jones  (184t)),  8  g.  ]i.  719. 

(x-)  Overseers  of  Savoy  v.  Artrnion  of  London,  [1896]  A.  C.  296  :  ride  infra,  ]>.  107. 

[y)  R.  V.  liuyul  Medical  and  Chirurgical  Society  (18.o7),  30  L.  T.  (u.a.)  133. 

\z)  Jianer  instititte  v.  .SV.  Oem-gc's,  Hanover  Se^uarc,  [^1900]  Kyde  &  Konstam'.s 
Rat.  Api).  (1894—1904),  242. 

(a)  Purvis  v.  Traill  (1849),  3  Ex,  344  ;  11.  v.  Jloyal  Medical  and  Chirurr/ical 
Society,  siqn'a. 

(h)  Earl  of  Vlarendun  v.  St.  James,  Westminster  (18.'>2),  20  L.  J.  M.  C.  213. 

(c)  Jt.  V.  Overseers  of  Manchester  {l^r>\),  16  Q.  H.  449.  See  also  Church'wardens 
of  St.  Anne  v.  Linnican  Society  (1854),  3  E.  k  15.  793. 

(d)  11.  V.  Brandt  (1851),  16  Q.  B.  462,  at  p.  471. 

(e)  Churchwardens  of  St.  Anne  v.  Linncean  Society  (1854),  3  E.  &  B.  793.  Cf. 
Pearson  v.  Holborn  Union,  (1893]  1  Q.  B.  389,  as  to  the  quarters  of  the  non-commis- 
sioned officers. 

(/)  It.  V.  Brandt  (1851),  16  Q.  B.  462  ;  It.  v.  Gaskell  (1851),  ibid.,  p.  472  ;  It.  v. 
Cockburn  (1852),  ibid.,  p.  480. 

(g)  Bradford  Library  Society  v.  Churchvxirdcns  of  Bradford  (1858),  1  E.  &  E.  8S. 
(h)  Purvis  V.  Traill,  sujrra  ;  Purchas  v.  Holy  Sepvlchre  (1854),  4  E.  &  B.  156. 
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"  supported  by  voluntary  contributions  "  (i) .  It  implies  that  the 
person  contributing  gives  "  from  disinterested  motives,  not  looking 
for  any  return  in  the  shape  of  direct  personal  advantage  "  (k).  In 
the  Art  Union  Case  (cited  in  the  note)  each  contributor  received 
the  equivalent  of  his  contribution  in  the  market  value  of  the 
pictures  which  were  distributed,  and  it  was  held  that  the 
contributions  were  not  voluntary  (l). 

This  decision  seems  to  prove  that  if  the  contributor  gets  some- 
thing of  value  beyond  an  intellectual  advantage  (scientific,  literary, 
or  artistic,  as  the  case  may  be),  his  contribution  is  not  "  voluntary  " 
within  the  Act ;  perhaps  the  case  further  decides  that  if  the 
contribution  is  made  merely  to  gain  an  intellectual  advantage  for 
the  personal  benefit  of  the  contributor,  the  contribution  is  not 
voluntar3^  If  so,  some  of  the  earlier  cases,  in  which  subscription 
libraries  were  held  to  be  exempt  (m),  must  be  regarded  as  over- 
ruled. 

Division    of  money   among   members  of  the  society. — The 

Scientific  Societies  Act,  1843,  s.  1,  requires  that  the  society,  to 
obtain  exemption,  "  shall  not,  and  by  its  laws  may  not,  make 
any  dividend,  gift,  division,  or  bonus  in  money  "  to  its  members. 
This  means  that  the  society  must  adopt  some  express  rule  to  that 
effect,  and  it  is  not  enough  that  its  laws  should  contain  nothing  to 
countenance  such  sharing  of  profits  (-Ji) .  But  the  statute  applies 
only  to  laws  of  the  society  as  a  continuing  body,  and  therefore 
does  not  prohibit  a  division  of  the  property  of  the  society,  upon 
its  dissolution,  among  the  members  (o),  even  though  there  be  an 
express  rule  providing  for  such  division  (^j).  So,  too,  the  fact  that 
a  member,  even  by  the  express  rules  of  the  society,  may  sell  his 
share  at  its  market  value,  and  so  may  possibly  make  a  profit,  does 
not  destroy  the  exemption  (q).  The  "  dividend,  gift,"  etc.,  which 
the  statute  forbids,  do  not  include  payments  made  to  members  by 
way  of  remuneration  for  services  rendered  to  the  society,  and  not 
made  to  them  as  being  members ;  so  that  the  Royal  College  of 
Music  was  held  to  be  exempt  although  some  of  tlie  members  Avere 
13aid  for  teaching  music  (r). 

(i)  Overseers  of  Savoy  v.  Art  Union  of  London,  [1896]  A.  C.  296,  ^w  Lord 
Halsbury,  L.C,  at  p.  305.  This  decision  oveiTules  (on  this  point)  Clmrclivxirdcns 
of  BirmiiKjliam  v.  Shaw  (1849),  10  Q.  B.  86S  ;  ])ossibl\'  some  other  cases. 

{k)  Overseers  of  Savoy  v.  Art  Union  of  Lonelon,  [1896]  A.  C,  at  p.  312.  See 
also  Russell  Institution  v.  St.  Giles  (1854),  3  E.  &  B.  416. 

(/)  Cf.  Vestry  of  Meirylebonc  v.  Zoological  Society  (1854),  3  E.  &  B.  807  ;  Russell 
Institution  v.  St.  Giles,  supra.  See  also  In  re  New  University  CluJj  (1887),  13 
Q.  B.  D.  720,  decided  on  the  meaning  of  the  words  "  fnnds  vohmtarily  contributed," 
in  s.  11  of  the  Customs  and  Inknd  Revenue  Act,  1885  (48  &  49  Vict.  c.  51). 

(m)   Vide  supra,  p.  105.  (n)  R.  v.  Jones  (1846),  8  Q.  B.  719. 

(o)  Churchwardens  of  Birmingham  v.  Shaw  (1849),  10  Q.  B.  868. 

(p)  R.  V.  Overseers  of  Manchester  (1851),  16  Q.  B.  449. 

{q)  Bradford  Library  Society  v.  Chin-chivardens  of  Bradford  (1858),  1  E.  &  E.  88  ; 
Liverpool  Library  v.  Mayor,  etc.,  of  Liverpool  (1860),  29  L.  J.  i\l.  C.  221. 

(/•)  Royal  College  of  Music  v.  Westminster  Vestry,  [1898]  1  Q.  B.  809. 
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Effect  of  barrister's  certificate. — The  certiHcate  of  the  barrister 
that  a  society  is  entitled  to  exemption  is  a  couditiou  precedent  to 
tlie  claim  of  exemption,  bnt  not  conclusive  proof  of  the  right 
thereto  (s).  And  if  a  society,  after  receiving  the  certificate,  be 
rated  notwithstanding,  they  mnst  appeal  against  the  rate,  and 
cannot  rely  upon  their  exemption  when  a  distress  warrant  to 
enforce  payment  of  the  rates  is  applied  for  {f). 

Time  for  appealing  against  certificate. — After  notice  of  the 
filing  of  the  certiticate  has  been  given  to  the  collector  of  rates,  au 
appeal  to  quarter  sessions  against  the  certiticate,  brought  within 
four  months  next  after  the  first  rate  made  after  such  notice,  is 
within  the  time  prescribed  by  the  Scientific  Societies  Act,  184-3, 
s.  G,  even  though  the  appeal  is  not  within  four  months  after  the 
first  rate  made  after  the  filing  (it).  Antl  in  such  an  appeal  a 
recital  in  the  order  of  sessions  that  the  appellant  was  a  "rate- 
payer "  is  sufficient  to  show  that  he  was  "  assessed  to  the  rates  " 
as  required  by  the  statute  (x). 

It  may  be  doubted  Avhether  the  limit  of  time  for  appealing 
against  the  barrister's  certificate  is  of  much  practical  imjjortance : 
for  it  seems  that,  although  the  time  for  entering  an  appeal  has 
expired,  the  parochial  authorities  may  at  any  time  rate  a  society, 
even  though  the  exemption  under  the  certificate  has  been  allowed 
for  years  (y),  and  the  society  must  then  appeal  against  the  rate  to 
establish  their  right  to  exemption  (z). 

(.s)  Ji.  V.  rhillips  (1848),  8  (,).  B.  745,  following  Jl.  v.  Focock  (1846),  8  Q.  B.  729. 
In  the  former  case  tlxe  effect  of  a  decision  on  appeal  against  the  grant  or  refusal  of  a 
certiticate  was  considered. 

{t)  Churckivardens  of  Birmingham  v.  Slimv  (1849),  1 0  (J.  B.  868  :  ride  infra,  ]i,  622. 

(u)  It.  V.  Pocock  (1846),  8  Q.  B.  729.     The  section  is  set  out  in  Appendix  II. 

(x)  R.  V.  Stacey  (1850),  14  Q.  B.  789. 

(»/)  The  exemption  was  tlius  contested  in  Russell  Institution  v.  Vestry  of  St.  Giles 
(1854),  3  E.  &  B.  416.  IMany  of  the  other  cases  above  cited  seem  to  have  followed 
the  same  course,  tliough  the  reports  do  not  expressly  say  so. 

(r)  See  Churckivardens  of  Birniinykam  v.  Shaw  (1849),  10  Q.  B.  868. 


(     109     ) 


CHAPTEE   IX. 

CHURCHES,  CHAPELS,  AND  SCHOOLS. 


PAGE 

Churches  and  chapeh         -         -  -  -  -  -  -  -109 

Sunday  and  rallied  schools  -         -         -         -         -         -         -111 

Voluntarij  schools     -         -         -         -         -         -         -         -         -111 


Churches  and  chapels. — Tlie  Poor  Rate  Exemption  Act,  1833: 
(8  &  4  Will.  4,  c.  30),  by  ss.  1,  2,  exempts  from  poor  rates — 

"chinches,  district  churches,  chapels,  meeting  houses,  or  premises,  or  such 
part  thereof  as  shall  be  exclusively  api>ropriated  to  public  religious  worshij^, 
and  which  (other  than  chxxrches,  district  churches,  and  episcopal  chapels  of 
the  Established  Church)  shall  be  duly  certihed  for  the  performance  of  such 
religious  worship  according  to  the  provision  of  any  Act  or  Acts  now  in  force : 
Provided  always,  that  no  person  or  persons  shall  be  herebj'  exempted  from 
any  such  rates  or  cesses  for  or  in  respect  of  any  parts  of  such  churches, 
district  churches,  chapels,  laeeting  houses,  or  other  in-emises  which  are  not 
so  exclusively  appropriated,  and  from  which  parts  not  so  exclusively  apjjro- 
priated  such  person  or  persons  shall  receive  any  rent  or  rents,  or  shall  derive 
profit  or  advantage. 

"2.  Provided  always,  that  no  person  or  jjersous  shall  be  liable  to  any  such 
rates  or  cesses  because  the  said  churches,  district  churches,  chapels,  meeting 
houses,  or  other  premises,  or  any  vestry  rooms  belonging  thereto,  or  any 
part  thereof,  may  be  used  for  Sunday  or  infant  schools,  or  for  the  charitable 
education  of  the  poor." 

Before  the  passing  of  this  Act,  the  trustees  of  a  chapel  who 
received  no  pew  rents  were  held  not  rateable  (a) :  but  the  trustees 
of  a  chapel  who  received  pew  rents  had  been  held  rateable  (h), 
although  they  expended  the  whole  of  what  they  received  in 
repairs,  etc.,  and  in  payments  to  the  attendants  and  to  the 
preachers.  In  both  these  cases,  the  decision  turned  on  the  receipt,, 
or  non-receipt,  of  profits,  and  not  on  appropriation  to  reHgious 
purposes. 

The  certifying  of  places  of  religious  worship  is  now  regulated 
by  the  Places  of  Worship  Registration  Act,  1855  (18  &  19  Vict, 
c.  81)  :  see  s.  3  of  that  Act,  as  to  the  effect  of  registration 
thereunder. 

(a)  A'.  V.  Woodicard  (1792),  5  T.  R.  79.  Apart  from  the  statutory  exemption,  it 
seems  clear  that  the  mere  absence  of  protit  would  not  now  be  ground  for  exemption  : 
see  R.  V.  School  Board  for  London,  Ryde's  Rat.  App.  (1886—1890),  235  ;  17  Q.  B.  D. 
738,  infra,  pp.  138,  154. 

(6)  11.  V.  Aijar  (1811),  14  East,  256. 
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Exemption  is  given  to  ciuirclies,  chapels,  etc.,  and  buildings  used 
for  the  gratuitous  education  of  the  poor,  or  public  charity,  by 
s.  168  of  the  Towns  Improvement  Clauses  Act,  1847  (10  &  11  Vict, 
c.  34)  ;  but  the  Act  applies  only  when  it  is  incorporated  with  some 
other  Act,  and  thereby  made  applicable  to  some  town  or  district 
(s.  1),  and  the  exemption  extends  ordy  to  rates  made  under  that 
Act,  or  the  Act  with  which  it  is  incorporated.  Note  also  that 
s.  168  is  not  one  of  the  sections  made  applicable  to  urban  districts 
by  s.  160  of  the  Public  Health  Act,  1875. 

It  is  very  difficult  to  construe  s.  1  of  the  Poor  Rate  Exemption 
Act,  1833.  It  is  submitted  that  the  words  "  exclusively  appro- 
priated to  public  religious  worship"  (in  the  second  line  of  the 
passage  printed  above)  must  apply  to  the  words  '■  churches, 
district  churches,  chapels,  meeting,  houses,  and  premises,"  and 
cannot  be  limited  to  the  words  "  or  such  parts  thereof,"  as  the 
grammar  of  the  sentence  would  suggest.  The  word  "  premises," 
at  all  events,  cannot  be  left  without  qualification.  The  beginning 
of  the  section  should  therefore  be  read  thus: — "churches,  district 
churches,  chapels,  meeting  houses,  or  premises  which  shall  be 
exclusively  appropriated  to  public  religious  worsliip,  or  such  parts 
thereof  as  shall  be  so  appropriated."  The  use  of  tlie  phrase  "  and 
which"  in  the  following  clause  (which  as  it  stands  is  liopelessly 
ungrammatical)  suggests  that  in  the  original  draft  the  skeleton  of 
the  sentence  was  in  this  form: — "churches,  chapels,  or  premises 
which  shall  be  exclusively  appropriated,"  etc.,  "and  which  siiall  be 
duly  certified,  etc.  "  ;  and  that  the  subsequent  insertion  of  the  clause 
relating  to  "  parts  of  premises  exclusively  appropriated,"  etc.  has 
dislocated  the  arrangemenc. 

It  seems  clear  that  the  proviso  to  s.  1  of  the  Poor  Rate  Exemp- 
tion Act,  1888,  does  not  take  away  the  exemption  unless  both  the 
conditions  mentioned  are  fulfilled;  i.e.,  unless  (1)  the  parts  are  not 
exclusively  appropriated  to  public  religious  Avorship;  and  (2)  rent, 
profit,  or  advantage  is  received  therefrom.  So  that  if  a  chapel  is 
exclusively  appropriated  to  public  religious  worship,  the  receipt  of 
pew  rents  does  not  destroy  the  exemption. 

College  chapels  were  held  rateable  in  the  Oxford  University 
Mate  Case  (c). 

The  extent  of  the  exemption  was  considered  in  Charrington  v. 
Mile  End,  Old  Toivn{d).  In  Trudees  of  College  Street  Church 
v.  Edinburgh  Parish  Council  (e),  it  was  held  that  church  and 
mis.sion  halls,  sometimes  used  for  temperance  meetings,  penny 
readings,  and  the  like,  were  not  within  the  exemption  given  by 

(c)  (1857),  8  E.  &  B.  184,  at  p.  211;  vide  infra,  p.  179.  as  to  the  measure  of 
value. 

{d)  Ryde's  Rat.  App.  (1891—1893),  14  ;  coram  the  London  Quarter  Sessions, 
(e)   [1901J  3  F.  414. 
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the  Rating  Exemptions  (Scotland)  Act,  1874  (87  &  38  Vict,  c."  20), 
which  is  similar  to  the  Poor  Rate  Exemption  Act,  1833.  In 
Booth  V.  St.  Martin,  Worcester  {/),  it  was  held  at  quarter  sessions 
that  Salvation  Army  barracks  were  not  exempt  under  the  Act  of 
1833. 

Sunday  and  ragged  schools. — The  exemption  from  rateability 
conferred  on  rooms  used  for  Sunday  schools,  etc.,  by  the  Poor  Rate 
Exemption  Act,  1833  (cited  above),  was  still  further  extended 
by  the  Sunday  and  Ragged  Schools  (Exemption  from  Rating)  Act, 
1869  (32  &  33  Vict.  c.  40),  which  provides  as  follows : 

"1.  Every  authority  having  power  to  impose  or  levy  any  rate  upon  the 
occupier  of  any  building  or  part  of  a  building  used  exclusively  as  a  Sunday 
school  or  ragged  school  ma//  exempt  such  building  or  jmrt  of  a  building  from 
any  rate  for  any  purpose  whatever  which  such  authority  has  power  to  impose 
or  levy  :  Provided,  that  nothing  in  this  Act  contained  shall  prejudice  or  affect 
the  light  of  exemption  from  rating  of  Sunday  or  infant  schools,  or  for  the 
charitable  education  of  the  poor  in  any  churches,  district  churches,  chapels, 
m.eeting  houses,  or  other  premises,  or  any  ve.stry  rooms  belonging  thereto,  or 
any  part  thereof,  by  virtue  of  the  Poor  Hate  Exemption  Act,  1833. 

"2,  A  '  Sunday  school '  shall  mean  any  school  used  for  giving  religious 
education  gratiutously  to  children  and  young  persons  on  Siuiday,  and  on 
week-days  for  the  holding  of  classes  and  meetings  in  furtherance  of  the  same 
object,  and  without  pecuniary  profit  being  derived  therefrom. 

"  A  '  ragged  school '  shall  mean  any  school  used  for  the  gratuitous  educa- 
tion of  children  and  young  persons  of  the  poorest  classes,  and  for  the  holding 
of  classes  and  meetings  in  furtherance  of  the  same  object,  and  without  any 
pecuniary  benefit  being  derived  therefrom  except  to  the  teacher  or  teachers 
employed." 

It  was  held  in  Bell  v.  Crane  (g),  that  under  this  Act  the  rating 
authority  have  a  discretion  whether  they  will  or  will  not  exempt 
the  buildings  which  are  within  the  Act. 

Voluntary  schools. — The  Voluntary  Schools  Act,  1897  (60  &  61 
Vict.  c.  5),  enacts  by  s.  3  as  follows  : 

' '  No  person  shall  be  assessed  or  rated  to  or  for  any  local  rate  in  respect 
of  any  land  or  buildings  used  exclusively  or  mainly  for  the  purposes  of  the 
schoolrooms,  offices,  or  playground  of  a  voluntary  school,  except  to  the 
extent  of  any  profit  derived  by  the  managers  of  the  school  from  the  letting 
thereof." 

By  s.  4,  "  voluntary  school "  means  a  public  elementary  day 
school  not  provided  by  a  school  board  :  and  "  local  rate  "  means 
a  rate  the  proceeds  of  which  are  applicable  to  public  local  pur- 
poses, and  which  is  leviable  on  the  basis  of  an  assessment  in 
respect  of  the  yearly  value  of  property,  and  includes  any  sura 
which,  though  obtained  in  the  first  instance  by  a  precept,  certifi- 
cate, or  other  instrument  requiring  payment  from  some  authority 

(/)   [1884]  48  J.  P.  441.  ((f)  (1873),  L.  R.  8  Q.  B.  481. 
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or  officer,  is,  or  can  be  ultimately  raised  out  of  a  local  rate  as 
before  defined. 

In  Coiiwiiiisiouf'r,s  of  lioyal  Pdfrioilc  Fund  v,  MuTjor,  etc.,  of 
Wandsivortli  (h),  it  was  held  that,  although  the  term  "day  school" 
in  the  definition  meant  a  day  school,  as  opposed  to  an  evening' 
school,  yet  a  boarding-school  in  which  the  children  Avere  educated 
in  cookery,  household  and  laundry  work,  and  other  things  which 
would  fit  them  for  domestic  service,  was  not  within  the  exemption. 

It  seems  that  the  exemption  given  by  the  Voluntary  Schools 
Act,  1897,  will  extend  to  scliools  not  provided  b}'  a  local  education 
authority  under  the  Education  Act,  1902  (2  Edw.  VII.,  c.  42),  but 
not  to  schools  provided  by  such  an  authority  (i). 

(/()  [1903J  67  J.  P.  311  ;  19  T.  L.  R.  517.  This  dcfi.sion  appears  to  over-rule  the 
•{roiiiid  of  the  decision  of  the  London  Quarter  Sessions  in  Jcic.'i'  Deaf  and  iJamh  Home, 
IFandsivorth  v.  Wandsworth  and  Cla'phum  Union  (1901),  65  J.  P.  137;  in  wliieh  a 
boarding  school,  supported  in  part  b}-  voluntary  contributions,  and  in  part  by 
payments  from  school  boards  and  the  Education  Department,  was  held  not  exemjit. 

(/)  This  seems  to  be  the  effect  intended  by  s.  25  {2)  and  Sched.  IIL  (1),  and  (10) 
of  the  Education  Act,  1902. 
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The  Agricultural  Rates  Act,  1896.— By  s.  1  of  this  Act  (a), 
which  is  of  a  temporary  character  (/<),  "the  occupier  of  agricul- 
tural land  .  .  .  shall  be  liable,  in  the  case  of  every  rate  to  whicli 
this  Act  applies,  to  pay  one  half  only  of  the  rate  in  the  pound 
payable  in  respect  of  buildings  and  other  hereditaments."  It 
must  be  specially  noticed  that  the  partial  exemption  given  by  the 
Act  to  agricultural  land  is  effected  by  halving  the  rate,  leaving 
the  rateable  value  unaltered.  The  Act  has  made  no  chanee 
whatever  in  the  principles  of  valuation  ;  the  rateable  value  of 
agricultural  land  will  be  ascertained  as  before,  but,  when  ascer- 
tained, it  will  be  entered  in  a  separate  colnmn  in  the  valuation  list 
and  rate-book  (c). 

The  effect  of  s.  1  (2),  and  the  definition  of  "rate"  in  s.  9  of 
the  Agricultural  Rates  Act,  1896,  is  that  the  Act  applies  to  all 
rates  (in  the  ordinary  sense  of  the  word),  except  rates  made  l)y 
commissioners  of  sewers,  and  rates  in  respect  of  which  the  occupier 
of  agricultural  land  was  already  liable  to  pay  half,  or  less  than  half, 
of  the  rate  charged  on  buildings  and  other  hereditaments.  For 
the  purposes  of  this  volume,  it  is  sutficient  to  point  out  that  the 
poor  rate  is  clearly  one  of  the  rates  to  which  the  Act  applies  (c?). 

The  definition  of  "  agricultural  land." — By  s.  9  of  the  Agri- 
cultural Rates  Act,  1896,  '  agricultural  land  "  means  "  any  land 
used  as  arable,  meadow,  or  pasture  ground  onl}',  cottage  gardens 
exceeding  one  quarter  of  an  acre,  market  gardens,  nursery  grounds, 

(a)  59  &  60  Vict.  c.  16  :  see  Appendix  1\.,' infra. 

(6)  Originally  in  force  for  five  years  only,  but  extended  to  March  31st,  1906,  bv 
1  Edw.  7,  c.  13. 

(c)  See  s,  5  of  the  Agricultural  Rates  Act,  1896,  and  Forms  W,  W2,  X,  Y  and  Y2, 
in  the  schedule  to  the  Agricultural  Rates  Order,  1896,  in  Appendix  II.,  infra. 

{d)  A  detailed  examination  of  the  rates  to  which  the  Act  ajiplies,  or  does  not  apply, 
will  he  found  in  the  edition  of  the  Agricultural  Rates  Act,  1896  (Sliaw  k  Sons),  by 
the  present  writer,  at  pp.  10 — IS. 

P.R.  I 
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orchards,  or  allotments,  but  does  not  include  land  occupied  together 
with  a  house  as  a  park,  gardens,  other  than  as  aforesaid,  pleasure 
^rounds,  or  any  land  kept  or  preserved  mainly  or  exclusively  for 
purposes  of  sport  or  recreation,  or  land  used  as  a  racecourse." 

The  earlier  part  of  this  definition  (down  to  "allotments")  is 
founded  on  ss.  211,  230,  of  the  Public  Health  Act,  1875  (as 
amended  by  the  Public  Health  (Rating  of  Orchards)  Act  1890, 
and  the  Allotments  Rating  Exemption  Act,  1S91),  which  relate  to 
the  general  district  rate,  and  the  rate  for  "  special  expenses  "  of  a 
rural  sanitary  authority ;  but  it  will  be  seen  that  the  Public  Health 
Act,  1875,  and  the  Agricultural  Rates  Act,  1896,  do  not  necessarily 
use  the  same  words  in  the  same  sense  (f). 

Arable,  meadow,  or  pasture  ground :  park. — The  definition  of 
"agricultural  land"  includes  land  used  as  "meadow  or  pasture 
ground  onb/,"  but  excludes  "land  kept  or  preserved  mainly  or 
exclusively  for  purposes  of  sport  or  recreation."  It  appears  that 
the  question  whether  the  laud  is  used  as  "meadow  or  pasture 
ground  only  "  is  almost  entirely  a  question  of  fact,  depending  upon 
the  meaning  which  would  be  given  to  the  words  "  meadow  or  pasture 
ground  "  in  ordinary  parlance.  Notwithstanding  the  use  of  the 
word  "  only,"  it  is  submitted  that  land  which  would  ordinarily  be 
described  as  "  meadow  or  pasture,"  but  which  was  occasionally 
(but  not  mainly  or  exclusively)  used  for  purposes  of  sport  or 
recreation,  would  come  within  the  definition,  provided  the  use  for 
purposes  of  sport  or  recreation  were  made  subservient  to  the  use 
of  the  land  as  "  meadow  or  pasture  " ;  for  in  such  a  case  the  land 
could  not  be  said  to  be  "  kept  or  preserved  "  for  purposes  of  sport, 
and  .so  would  not  come  within  the  exception. 

The  question  whether  land  is  taken  out  of  the  definition  of 
"  agricultural  land,"  as  being  a  "  park,"  seems  to  be  also  a  question 
of  fact :  reference  may  be  made  to  Overseen^  of  Htiislc  and  Lord 
Clifton  v.  The  Surveyor  of  Taxes  {f),  in  which  a  home  farm, 
worked  by  a  bailiff  of  the  landowner  for  him,  was  held  not  to  be 
a  park.  If  sporting  rights  over  agricultural  land  increase  its 
value,  the  exemption  (it  is  submitted)  extends  to  the  whole,  unless 
the  sporting  rights  are  separately  rated  {ff). 

A  question  has  been  raised,  but  (it  is  believed)  not  decided  by 
any  court,  Avhether  a  sewage  farm,  worked  on  the  broad  irrigation 
system,  is  "agricultural  land"  within  the  Act  of  189d.  The 
method  of  cultivation  adopted  on  different  farms  may  vary,  and  the 
question  whether  any  particular  farm  is  cultivated  as  "  arable, 
meadow,  or  pasture  ground  "  is  a  question  of  fact.     But  if  in  fact 

{€)  See  Smith  v.  Richmnvd,  [1899]  A.  C.  448,  infra,  p.  116. 
(/)  [1897]  61  J.  P.  487. 

(f)  Compare  AWni  U.  D.  C.  v.  Spicer,  (1904)  20  T.  L.  R.  296;  decided  on 
s.  2*11  (1)  {b)  of  the  Public  Health  Act,  1875. 
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the  farm  is  so  cultivated,  it  is  submitted  that,  as  a  matter  of  law, 
the  farm  does  not  lose  the  exemption  merely  because  the  object  of 
the  cultivation  is  to  dispose  of  sewage.  In  some  cases  a  sewage 
farm  has  been  let  to  a  tenant  of  the  local  authority  to  Avhom  the 
farm  belongs,  and  it  is  difficult  to  contend  that  such  a  tenant  is 
not  entitled  to  the  same  exemption  as  the  tenant  of  an  ordinary 
farm.  And  if  the  tenant  of  a  sewage  farm  is  exempt,  there 
appears  to  be  no  reason  why  the  local  authority  owning  the  farm, 
if  they  retain  it  in  their  own  hands  and  cultivate  it  in  the  same 
way,  should  not  be  equally  exempt. 

The  question  may  also  arise  whether  the  pipes  and  tanks  used 
for  the  distribution  of  sewage  are  to  be  rated  as  buildings,  assuming 
that  the  farm  generally  is  rated  as  "  agricultural  land."  It  is 
submitted  that  this  is  a  question  of  degree.  In  rating  an  ordinary 
farm,  the  fences,  drains,  and  ditches  are  always  rated  as 
"  agricultural  land,"  and  not  as  buildings ;  and  open  channels  on 
a  sewage  farm  should  (it  is  submitted)  be  rated  in  the  same  way. 
On  the  other  hand,  the  main  outfall  sewer  and  any  large  reservoir 
for  sewage,  constructed  above  the  natural  surface  level  of  the 
ground,  would  probably  be  held  to  be  rateable  as  "  buildings  or 
other  hereditaments  not  being  agricultural  laud." 

The  question,  whether  the  tenant  of  a  sewage  farm  is  the  occupier 
of  all  the  sewage  works  on  the  farm,  has  been  already  considered  (g). 

Cottage  gardens:  allotments. — The  meaning  of  the  term 
"  cottage  garden,"  which  must  be  interpreted  with  reference  to  the 
term  "  cottage "  (defined  by  s.  9  of  the  Agricultural  Rates  Act, 
1896,  as  "a  house  occupied  as  a  dwelling  by  a  person  of  the 
labouring  class  "),  ultimately  depends  on  the  meaning  of  the  term 
"labouring  class."  The  Allotments  Act,  3  887  (h),  is  entitled  "An 
Act  to  facilitate  the  provision  of  allotments  for  the  labourino- 
classes,"  and  in  s.  2  (1)  of  that  Act,  the  term  "labouring  popula- 
tion" is  used  to  describe  the  persons  to  whom  allotments  provided 
by  a  local  authority  are  to  be  let ;  and  as  to  the  meanino-  of 
"  labouring  population,"  the  law  officers  of  the  Crown  are  believed 
to  have  advised  the  Local  Government  Board  as  follows  (some 
months  before  the  Agricultural  Rates  Act,  1896,  was  introduced) : 
"  that  the  expression  means  the  population  that,  in  substance, 
makes  a  living  by  manual  labour;  that  it  includes  all  such  as 
smiths,  ploughmen,  carpenters,  artificers,  workers  in  factories,  and 
others  whose  work  is  in  the  main  manual,  though  knowledoe  and 
skill  also  be  required;  but  that  it  does  not  include  those  whose 
work  is  in  the  main  a  matter  of  knowledge  and  skill,  thoucdi 
manual  labour  also  be  required,  such  as  nurses,  cooks,  postmasters, 
clerks,  or  tradesmen  in  general;  and  that  the  line  of  demarcation 
(g)   Vide  supra,  p.  .50.  (/,)  50  &51  Viet,  c   -is. 
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is  that  above  indicated,  but  tbat  it  is  impossible  to  lay  it  down 
witli  precision,  and  that  each  case  must  depend  on  its  own  facts." 

This  opinion,  though  it  has  not  the  effect  of  a  judicial  decision, 
would  probably  be  regarded  as  evidence  of  the  construction  in 
practice  put  upon  the  words  "  labouring  population,"  before  the 
passing  of  the  Agricultural  Rates  Act,  1890.  Reference  may  also 
be  made  to  the  definition  of  "  labouring  classes  "  in  s.  5  (7)  of  the 
Metropolitan  Police  Act,  1886  (/). 

It  is  submitted  that  the  words  "  labour"  and  "  labourer  "  may 
have  different  meanings  according  to  the  context  in  connection 
with  which  they  are  used.  Reference  may  be  made  to  the  cases 
cited  in  the  note(/.')  by  way  of  illustration,  in  considering  who 
are  the  "labouring  classes"  within  s.  9  of  the  Agricultural  Rates 
Act,  189(). 

It  is  important  to  notice  that  a  cottage  garden,  in  order  to 
obtain  the  partial  exemption  given  to  "  agricultural  land,"  must 
exceed  one  quarter  of  an  acre  :  but  if  the  same  piece  of  land  can 
be  regarded  as  an  "allotment,"  there  is  no  maximum  or  minimum 
limit  as  to  size  ;  nor  is  it  clear  that  the  person  who  holds  it  need 
belong  to  the  "  labouring  classes,"  as  is  the  case  with  a  "  cottage 
garden,"  It  may  not  always  be  easy  to  draw  the  line  between 
an  "allotment"  and  a  "cottage  garden."  The  meaning  of  the 
term  "  allotment,"  as  used  in  the  Allotments  and  Cottage  Gardens 
Compensation  for  Crops  Act,  1887  {I),  was  considered  in  Cooper  v. 
Pearse  {m). 

Rates  chargeable  on  allotments  let  by  local  authorities  are 
recoverable,  in  the  first  instance,  from  the  landlords :  see 
Chapter  IV.,  supra. 

Market  gardens  :  nursery  grounds. — These  words  were  used  in 
s.  211  of  the  Public  Health  Act,  1875,  and  in  Parser  v.  WortJii'iifj 
Load  Board  {v),\t  was  held  that  land  almost  entirely  covered  with 
glass-houses,  built  on  brick  foundations,  and  used  fur  growing- 
fruit  and  vegetables  for  sale,  was  none  the  less  a  market  garden  or 
nursery  groimd.  But  in  Smith  v.  RieltDiond  (o),  it  was  held  that 
the  enacting  part  (s.  1)  of  the  Agricultural  Rates  Act,  189G,  had 
made  an  antithesis  between  "  land "  and  "  buildings,"  that  the 
terms  were  mutually  exclusive,  and,  therefore,  that  land  covered 
with  buildings  such  as  glass-houses  (similar  to  those  referred  to  in 
Purser  v.  WorfJiivf/  Local  Board)  was  not  agricultural  land 
at  all. 

(/)  49  &  50  Vict.  c.  22. 

{k)  Munjan  v.  London  Ocwml  Omnil  us  Co.  (1884 >,  1.3  Q.  B.  D.  832;  53  L.  J. 
Q.  B.  353  ;  Cook  v.  Korfh  Mel ropol item  Trminrayts  Co.  (1887),  18  Q.  B.  I).  683  ;  56 
L.J.  Q.  B.  309;  35  AV.  K.  577:  51  ,1.  P.  630;  E.  v.  IVvrthy  (1851).  21  L.  .1. 
M.  C.44. 

\l)  50  &  51  Viet.  <•.  26.  («t)   [1896]  1  g.  B.  562. 

(h.)  (1887),  IS  (I  B.  I).  SI8.  (o)  [1899]  A.  C.  448. 
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Tithe  rentcharge. — Under  s.  1  of  the  Tithe  Rentcharge  (Rates) 
Act,  1899  {p),  which  follows  the  precedent  set  by  the  Agricultural 
Rates  Act,  189G  {q),  "  the  owner  of  tithe  rentcharge  attached  to  a 
benefice  shall  be  liable  to  pay  only  one  half  of  the  amount  of  any 
rate  to  which  the  Act  applies,  which  is  assessed  on  him  as  owner  of 
that  tithe  rentcharge  " ;  and  the  other  half  of  the  rate  is  to  be  paid 
by  the  Commissioners  of  Inland  Revenue.  The  Act  of  1899  applies 
to  rates  payable  in  respect  of  payments  in  lieu  of  tithe  (;/'). 

The  general  effect  of  the  Tithe  Rentcharge  (Rates)  Act,  1899 
(which  is  only  a  temporary  Act),  may  be  said  to  be  to  extend  to 
tithe  rentcharge  the  same  partial  exemption,  until  the  same  date  (s), 
as  is  given  to  "agricultural  land"  b}'  the  Agricultiu'al  Rates  Act, 
1896.  The  deficiency  in  the  local  rate,  created  by  the  exemption, 
is  made  good  under  both  Acts  out  of  imperial  taxation,  though  not 
quite  in  the  same  way. 

The  partial  exemption  conferred  by  the  Act  of  1899,  on  tithe 
rentcharge,  is  effected  by  halving  the  rate,  leaving  the  principle  of 
ascertaining  the  rateable  value  unaltered.  That  principle,  together 
with  the  effect  of  the  Act  of  1899  on  rateable  value,  and  the 
rateability  of  tithes  and  payments  in  lieu  of  tithes,  ai"e  considered 
in  Chapter  XXIII. 

Extraordinary  tithe  rentcharge,  payable  under  the  Extraordinary 
Tithe  Redemption  Act,  1886  (49  &  50  Vict.  c.  54),  is  made 
altogether  exempt  from  rates  by  s.  4  (5)  of  that  Act,  the  rates 
having  been  deducted  in  calculating  the  capital  value  under  s.  3. 

(p)  62  &  63  Vict.  c.  17  ;  see  Appendix  II.,  infra. 

(q)  Supra,  p.  113.  (r)  See  s.  2  (2),  in  Appendix  II.,  infra. 

(&)  The  Tithe  Rentcharge  (Rates)  Act,  1899,  and  the  Agricultural  Rates  Act,  1896, 
are  alike  extended  to  March  31st,  1906,  by  1  Edw.  7,  «;.  13. 


(  lis  ) 
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Partial  exemption  of  canals  under  special  Acts. — In  many 
of  the  earlier  Acts  authorising  the  construction  of  canals,  Ave  find 
special  clauses  regulating  the  rating  of  the  canals  and  their  appur- 
tenances. In  some  cases,  there  is  a  clause  exempting  the  tolls 
from  rateability  altogether  (a),  or  making  them  rateable  only 
when  personal  property  was,  in  fact,  rated  in  each  parish  (h).  In 
a  larger  number  of  Acts  we  find  clauses  fixing  or  limiting  the 
rateable  value  of  the  canal  and  of  the  company's  buildings,  by 
a  comparison  with  the  value  of  lands  and  buildiijgs  lying  near. 
It  has  been  said  (c)  that  these  were  inserted  because  the  making 
of  a  canal  was  a  work  of  great  public  utility ;  but  it  is  possible 
that  (in  some  cases  at  least)  the  clauses  were  inserted  in  conse- 
quence of  the  decisions  as  to  the  method  of  rating  tolls  (considered 
in  Chapter  XVII.,  infra),  in  order  to  protect  the  parishes  from 
a  risk  of  losing  all  rates  on  the  land  taken  ((?),  and  to  fix  (by  a 
standard  which  was  thought  to  be  readily  intelligible)  a  value 
which  it  would    otherwise  be  very  difficult    to    ascertain.      The 

(a)  See  it',  v.  Uaklcr  and  Hebhle  Navigulion  (1818),  1  P..  it  Akl.  263  ;  /,'.  v.  Man- 
mouthshirc  Canal  Co.  (1835),  3  A.  &  E.  619. 

(6)  See  H.  v.  llegenVs  Canul  Co.  (1827),  6  B.  &  C.  720.  At  the  d.ites  of  these  Acts, 
personal  property,  though  often  not  rated  in  practice,  -was  in  law  rateable  {vide  supra, 
pp.  2 — 4),  and  tolls  were  also  considered  to  be  rateable  per  se  :  see  Chapter  XVI. 

(c)  See  IL  v.  Bcgcnt's  Canal  Co.  (1827),  G  B.  &  C.  720,  at  p.  728. 

(d)  See,  for  example,  Ji.  v.  £usfol  Docl  Co.  (1841),  1  Q.  B.  535  ;  R.  v.  Chclmcr 
awl  Black watei-  Navigatimi  Co.  (1831),  2  B.  &  Ad.  14,  at  p.  19. 
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clauses  may  also  have  been  inserted  to  guard  against  the  danger 
of  the  canal  not  being  finished  (e)  or  being  abandoned  (/). 

Eifect  of  exemption  of  canal  tolls. — In  R.  v.  Galder  and 
Hebhle  Kavigation  (g),  the  special  Act  exempted  the  "  rates  and 
duties  in  respect  of  vessels  navigating  the  canal "  ;  and  it  was  held 
that  this  exemption  extended  to  the  canal  itself,  because  the  rates 
and  duties  constituted  the  only  value  of  the  land.  With  this 
decision  must  be  compared  R.  v.  Leeds  and  Liverpool  Canal  (h), 
where  the  special  Act  exempted  the  canal  tolls,  but  contained 
special  directions  as  to  the  rating  of  the  land  taken  for  the  canal, 
as  land  (i).  A  house  built  out  of  tolls  which  were  exempt,  and 
occupied  by  the  company's  servant  for  the  purposes  of  tlieir 
business,  was  held  rateable  in v.  Armstrong  (/»•)• 

Yarious  clauses  giving  partial  exemption  to  canal  property. 

— In  R.v.  Grand  Junction  Canal  Co.  (l),  the  special  Act  provided 
that  the  company  should  be  rated  for  their  lands,  grounds,  and 
buildings  "in  the  proportion  as  other  lands,  grounds,  and  buildings 
lying  near  the  same  are  or  shall  be  rated,  and  as  the  same  lands, 
etc.,  would  be  rateable  in  case  the  same  were  the  property  of 
individuals  in  their  natural  capacity."  It  was  held  that  this  did 
not  mean  that  the  company's  property  was  to  be  rated  on  the  same 
proportion  of  the  annual  value  as  other  property  (ni),  but  that  it 
should  be  rated  as  if  it  had  remained  in  the  hands  of  farmers  for 
the  ordinary  purposes  of  agriculture  (m).  Subsequently  a  difficulty 
arose  in  construing  the  same  provision  in  a  parish  where  some  of 
the  "lands  lying  near"  the  canal  were  used  for  agricultural 
purposes  or  as  garden  ground,  but  most  of  them  would  command 
a  much  higher  rent  for  l>uilding  purposes,  or  were  in  fact  actually 
covered  by  buildings.  It  was  held  (o)  that  the  value  of  the  lands 
near,  as  building  land,  could  not  be  taken  into  account,  because  a 
tenant  from  year  to  year  would  not  take  land  for  building  purposes. 
But  in  R.  V.  GlarnorgansJtii-e  Canal  Co.  {p),  where  the  special  Act 

CO  See  R.  V.  Grand  Junction  Canal  Co.  (1818),  1  B.  &  Aid.  2S9,  at  p.  298.  Com- 
pare also  s.  133  of  the  Laiuls  Clauses  Consolidation  Act,  1845  (set  out  in  Appendix  II. 
infra),  which  was  "an  Act  for  consolidating  in  one  Act  certain  provisions  MswaWy 
inserted  hi  Ads  author isviuj  the  takimj  of  lands  lor  undertakings  of  a  public  nature." 

(/)  Compare  Glamorganshire  Canal  Co.  v.  Merthyr  Tydfil  Union,  [1903]  67  J.  V. 
52,  infra,  p.  120,  note  ((/). 

Cf/)  (1818),  1  B.  &  Aid.  263.  (/O  (1804),  5  East,  324. 

(0  See  also  B.  v.  Regent's  Canal  Co.  (1827),  6  B.  k  C.  720  ;  R.  v.  Monmouthshire 
Canal  Co.  (1835),  3  A.  &  E.  619. 

(k)  (1819),  2  Stark.  543.  (/)  (1818),  1  B.  &  Aid.  289. 

(/«)  Before  the  Parochial  Assessments  Act,  1836,  it  was  a  common  practice  to  rate 
upon  some  jiroportion  of  the  aniiual  value,  and  not  upon  the  whole  ;  see  p.  150, 
note  (c). 

(70  Cf  £.  V.  St.  Peter  the  Great,  Jl'ureestcr  (1826),  5  B.  &  C.  473.  See  also  /.'.  v. 
Reqent's  Canal  Co.  (1827),  6  B.  k  C.  720  ;  R.  v.  Chrlmer  and  Blaehirater  Naci'jn- 
tion.  Co.  (1831),  2  B.  &  Ad.  14. 

(o)  R.  V.  Grand  Junetion  Canal  Co.  (1859),  7  W.  \\.  597. 

(//)  (1860),  29  L.  .1.  j\l.  C.  238  ;  3  El.  &  Kl.  186  ;  see  also  ll'arivick  and  Birming- 
ham Canal  Co.  v.  Birminglunn  Guardians  (1872),  27  L.  T.  487  ;  37  J.  P.  150. 
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declared  that  the  lands  and  grounds  of  the  company  (no  mention 
being  made  of  buildings)  should  be  rated  "  in  the  same  proportion 
as  other  lands  and  grounds  lying  near  the  same,"  and  as  the  lands, 
etc.,  "  would  be  rateable  in  case  the  same  were  the  property  of 
individuals  in  their  natural  capacity,"  it  was  held  that  the  canal 
should  be  rated  by  ascertaining  the  aggregate  value  of  all  lands 
lying  near,  whether  covered  with  buildings  or  not,  and  by  bringing 
the  value  of  all  the  lands  lying  near  into  hotchpot  (q).  But  the 
difference  in  the  language  of  the  statutes  was  pointed  out  in  a 
later  case  relating  to  the  Grand  Junction  Canal  Company  (?"),  in 
which  it  was  held  that  under  that  company's  Acts,  the  lands 
(including  apparently  the  canal)  were  to  be  rated  as  open  lands 
lying  near  :  the  buildings  in  the  same  proportion  as  buildings  :  but 
that  if  the  open  lands  lying  near  became  of  more  value  by  being 
used  as  market  gardens,  orb}'  buildings  being  erected  in  the  neigh- 
bourhood, the  value  of  the  canal  was  to  be  increased  in  proportion, 
at)d  was  not  to  be  limited  to  purely  agricultural  value  («). 

The  decision  on  the  last  point  negatives  the  dictum  in  the  lirst 
case  relating  to  the  Grand  Junction  Canal  Company  (t),  that  the 
land  was  to  be  rated  "  according  to  its  value  when  first  taken  "  ; 
and  it  is  further  supported  by  decisions  on  similar  clauses  in  R.  v. 
MowniouthsJdre  Canal  Co.  (ii)  and  R.  v.  Leeds  and  Liverpool 
Canal  Co.  {x)  :  in  the  last-mentioned  case  it  was  held  that  the 
measure  of  value  was  the  general  value  borne  at  the  time  of  the 
rate  by  land  adjoining,  not  excluding  the  value  which  the  land 
derived  from  the  vicinity  of  the  canal,  but  not  reckoning  the  value 
which  such  land  would  acquire  if  applied  to  the  purposes  of  a 
canal  {y).  In  Regent's  Canal  Co.  v.  St.  Pancras  (c),  the  special 
Act  directed  that  the  lands  of  the  company  should  be  rated 
according  to  their  quantity  and  quality,  and  their  dwelling-houses, 
warehouses,  etc.,  according  to  the  nature  and  respective  uses, 
dimensions  and  description  thereof;  and  should  be  charged  and 
assessed  in  like  manner  as  lands  of  a  like  quality,  and  dwelling- 
houses,  etc.,  of  a  like  and  similar  size,  nature,  etc.  The  rating 
authorities    contended,    that    in    valuing   the    land,  the  value    of 

(7)  It  has  recently  been  held  that  the  Act  renders  the  company  liable  to  pay  rate.s 
i>n  the  specified  basis  after  the  canal  has  ceased  to  be  beneficially  occupied,  having 
been  closed  to  traffic  owing  to  subsidence  caused  by  working  coal  underneath  it  : 
aiamorfianshire  Canal  Co.  v.  Mcrthyr  Tijdfil  Union,  [190.3]  i)7  J.  P.  52. 

(r)  Grand  Junction  Canal  Co.  v.  Heind  Hein2)stead  (1870),  L.  R.  6  (}.  B.  173. 

(.•*)  It  was  further  held  that  the  canal  was  not  to  be  rated  in  proportion  to  land 
lying  near,  which  was  used  for  a  railwa}",  with  reference  to  the  value  of  that  land,  as 
ini])roved  by  the  railwaj-. 

(O  R.  V.'  Grand  Junction  Canal  Co.  (1818),  1  B.  &  Aid.  -289,  at  p.  293. 

(«)  (1835),  3  A.  &  E.  619.  (.v)  (1838),  7  A.  &  E.  671. 

(//)  An  instance  of  an  Act  fixing  the  value  at  the  time  of  acquisition  as  the  rateable 
value  for  ever  will  be  found  in  M.  v.  Bristol  Dock  Co.  (1841),  1  Q.  B.  535.  See  also 
the  Lunatic  Asylums  Act,  1853,  .s.  35,  infra,  p.  122,  and  the  Burial  Act,  1855,  s.  15, 
infra,  p.  123. 

{z)  (1877),  3  Q.  B.  D.  73. 
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adjoining  lands  for  all  purposes,  including  building  purposes, 
should  be  taken  into  account ;  and  claimed  to  bring  into  account 
the  value  of  land  actually  covered  with  buildings,  by  ajDportioning 
the  total  value  between  land  and  buildings.  But  the  court  held 
that  such  a  mode  of  rating  was  wrong,  and  that  the  value  of  the 
company's  land  should  be  estimated  with  reference  to  that  of  land 
of  a  similar  description  not  built  upon,  though  it  might  be  enhanced 
in  value  by  the  proximity  of  buildings. 

In  Regent's  Canal  Co.  v.  Hendoii  («)  an  exemption  given  to 
lands  '■'  of  and  belonging  to "  the  company  was  held  to  extend 
to  lands  of  which  the  company  might  afterwards  become  the 
occupiers,  whether  they  had  a  strict  legal  title  as  owners  or  not. 

Instances,  in  which  the  exemption  given  to  the  undertaking 
originally  authorised  has  been  held  to  apply  to  extensions  under 
subsequent  Acts,  will  be  found  in  the  cases  cited  in  the  note  (6). 

Light  railways. — With  the  special  clauses  (above  referred  to) 
relating  to  canals,  we  may  compare  s.  5  (1)  of  the  Light  Railways 
Act,  1896  (59  &  60  Vict.  c.  48),  which  provides  that  where  the 
Treasury  make  a  special  advance  under  that  section  as  a  free  grant 
(to  aid  the  making  of  the  railway)  the  order  authorising  the 
railway  may  provide  that  the  part  of  the  railway  in  any  parish 
"  shall  not  be  assessed  to  any  local  rate  at  a  higher  value  than  that 
at  which  the  land  occupied  b}'  the  railway  would  have  been  assessed, 
if  it  had  remained  in  the  condition  in  wliich  it  w^as  immediately 
before  it  was  acquired  for  the  purpose  of  the  railwa3\" 

Exemption  of  certain  lighthouses. — The  Merchant  Shipping 
Act,  1854  (17  iK:  18  Vict.  c.  104),  s.  430,  exempted  certain  light- 
houses from  rateability.  That  Act  is  now  repealed  by  the 
Merchant  Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  which,  how- 
ever, by  s.  731,  re-enacts  s.  430  of  the  earlier  Act  in  language 
which  for  the  present  purpose  may  be  regarded  as  identical.  The 
section  is  as  follows  : 

"  All  lighthouses,  buoys,  beacons,  and  all  light  dues,  and  other  rates,  fees 
or  payments  accruing  to  or  forming  part  of  the  Mercantile  Marine  Fund,  and 
all  premises  or  property  belonging  to  or  occupied  by  any  of  the  general  light- 
house authorities  or  by  the  Board  of  Trade,  which  are  used  or  applied  for  the 
purposes  of  any  of  the  services  for  which  the  dues,  rates,  fees,  and  pay- 
ments are  received,  and  all  instruments,  or  writings  used  by  or  under  the 
direction  of  any  of  the  general  lighthouse  authorities  or  of  the  Board  of 
Trade  in  carrying  on  the  services,  shall  be  exempted  from  all  public, 
parochial,  and  local  taxes,  duties,  and  rates  of  every  kind." 

By  s.  634  of  the  Merchant  Shipping  Act,  1894,  the  "general 
lighthouse  authorities"  are  the  Trinity  House,  the  Commissioners 

{a)  (1856),  6  E.  &  B.  852. 

ih)  E.  V.  Momnouthshire  Canal  Co.  (1835),  3  A.  &  E.  61£i  ;  B.  v.  Barnhy  Dun 
(1835),  2  A.  &E.  551. 
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of  Northern  Lightliouses,  and  the  Commissioners  of  Irish  Lights, 
and  that  section  reproduces  in  almost  identical  terms  s.  889  of  the 
Merchant  Shipping  Act,  1854.  In  Mersey  Docks  and  Harhour 
Bourd  V.  Llaneilian  (c),  it  was  held  by  the  Queen's  Bench  Division 
that  the  exemption  created  by  s.  430  of  the  Merchant  Shipping 
Act,  1854,  did  not  extend  to  lighthouses  under  the  control  of  a 
local  authority.  The  case  was  taken  to  the  Court  of  Appeal,  but 
the  decision  of  the  Queen's  Bench  Division  on  this  point  was  not 
questioned  {d)  ;  and  it  is  clear  that  it  applies  to  the  exemption 
conferred  by  s.  731  of  the  Merchant  ShiiDping  Act,  1894. 

County     lunatic     asylums     formerly    partially     exempt. — 

Although  the  partial  exemption,  which  was  formerly  extended  to 
county  lunatic  asylums,  is  now  repealed,  it  is  thought  convenient 
to  refer  to  the  statutes,  because  the  decisions  thereon  may  be  of 
use  in  dealing  with  other  statutory  exemptions  given  in  similar 
words. 

By  s.  35  of  the  Lunatic  Asylums  Act,  1853  (10  &  17  Vict. 
c.  97)— 

'•  No  lands  or  buildings  already  or  to  be  hereafter  piu-chasod  or  acquired, 
under  tho  provisions  of  any  former  Act,  or  of  this  Act,  for  the  purposes  of  any 
asylum  (with  or  without  any  additional  building  erected  or  to  be  erected 
thereon),  shall  while  nsed  for  such  2iur})0scs  be  assessed  to  any  county, 
l^arochial,  or  other  local  rates,  at  a  higher  value  or  more  improved  rent,  than 
the  value  or  rent  at  which  the  same  were  assessed  at  the  time  of  such 
purchase  or  acquisition." 

The  Lunacy  Acts  Amendment  Act,  1889  (52  &  53  Vict.  c.  41), 
by  ss.  68,  94,  repealed  the  exemption  given  by  this  section,  but 
was  itself  repealed  by,  and  (as  to  the  rating  provisions)  re-enacted 
in  the  Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  which,  by  s.  263, 
enacted  that — 

"  Lands  and  buildings  already  or  to  be  hereafter  purchased  ov  acquii-ed  for 
the  purposes  of  any  asylum,  and  any  additional  building  erected  or  to  be 
erected  thereon,  shall,  while  used  for  those  purposes,  be  assessed  to  county, 
parochial,  district  and  other  rates  made  after  the  commencement  of  this  Act 
on  the  same  basis  and  to  the  same  extent  as  other  lands  and  buildings  in  the 
same  parish,  townshiji,  or  district." 

Decisions  on  the  repealed  statute. — It  was  held  that  a  house 
appropriated   by  the   visitors  to  the   use   of  the   chaplain  of  an 

(c)  (1884),  14  ().  B.  D.  770;  54  L.  .\.  Q.  15.  4!t  ;  51  L.  T.  (52  ;  r.2  L.  T.  118  ;  ?,Z- 
W.  R.  97  ;  48  J.  P.  391  ;  49  J.  P.  164.  The  que.stioii  whether  lighthouses  are  exempt 
from  rating  as  Leing  occupied  "for  public  purposes,"  is  considered  in  Chapter  XII., 
infra,  \i.  137.  As  to  the  rating  of  tolls  received  by  the  occupier  of  a  lighthouse,  see 
Chapter  XVI.,  Infra. 

{(i)  Nor  has  that  decision  been  affected  by  the  decision  of  the  House  of  Lords  in 
Londuii  County  Cuuncil  v.  Erith  and  West  Ham,  [1893]  A.  C.  562,  infra,  p.  137, 
overruling  the  decision  of  the  Conit  of  Appeal  in  Mcrarij  Jhivks  and  Harlmur  Board 
V.  LlaaeUiaii,  on  another  point. 
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asylum  was  not  used  for  the  purposes  of  the  asylum  within  the 
meaning  of  s.  35  of  the  Lunatic  Asylums  Act,  1853,  as  the 
chaplain,  though  required  by  the  visitors,  was  not  required  by 
the  statute  to  be  resident ;  but  that  a  house  appropriated  to  the 
medical  superintendent  (together  with  a  garden  and  such  accommo- 
dation as  was  reasonably  necessary)  was  within  the  exemption,  as 
the  superintendent  was  required  by  s.  55  to  be  resident  in  the 
asylum  ;  and  the  fact  that  the  house  was  a  separate  building  was 
held  to  make  no  difference  (e).  This  decision  was  supported  by 
a  later  case  (/),  in  which  it  was  held  that  a  medical  superintendent's 
house  was  a  part  of  the  asylum,  and  so  within  tlie  exemption  from 
inhabited  house  duty  created  by  48  Geo.  3,  c,  55,  Sch.  B. 

A  county  lunatic  asylum  was  held  not  to  have  lost  the  exemption, 
although  many  pauper  lunatics  not  belonging  to  the  county  were 
confined  in  it,  and  some  patients  not  paupers,  from  both  of  which 
classes  considerable  profits  were  made.  And  the  exemption  was 
held  to  extend  to  land  cultivated  as  farms  and  gardens  by  the 
lunatics  assisted  by  skilled  labourers,  the  produce  beyond  that 
consumed  by  the  inmates  of  the  asylum  being  sold,  and  a  profit 
realised — if  the  primary  object  were  not  profit  but  the  healthful 
employment  of  the  lunatics  (g). 

In  a  case  in  which  exemption  from  income  tax  was  claimed,  it 
was  held  that  a  county  asylum  was  not  occupied  by  the  Crown, 
or  for  the  purposes  of  the  Crown  (Jt).  This  decision  applies  to 
questions  of  exemption  from  poor  rate  (/). 

Burial  grounds  partially  exempt. — By  s.  15  of  the  Burial 
Act,  1855  (18  &  19  Vict.  c.  128)— 

"  No  laud  already  or  to  be  hereaiter  pm-chused  or  acquired,  under  the  pro- 
visions of  any  of  the  Acts  hereinbefore  recited  (A),  for  the  pui-po.se  of  a  burial 
ground  (with  or  without  any  building  erected  or  to  be  erected  thereon),  shall 
while  used  for  such  purposes  be  assessed  to  any  county,  parochial,  or  other 
local  rates  at  a  higher  value  or  more  improved  rent  than  the  value  or  lent 
at  which  the  same  was  assessed  at  the  time  of  such  purchase  or 
acquisition." 

The  words  in  this  section  creating  the  exemption  arc  almost 
identical  with  those  of  s.  '65  of  the  Lunatic  Asylums  Act,  1853, 
now  repealed.  It  seems,  therefore,  that  the  cases  above  cited 
as  to  the  exemption  of  lunatic  asylums,  may  throw  some  light  on 
the  Act  relating  to  burial  grounds.  The  question  liow'  burial 
grounds  belonging  to  cemetery  companies,  which    do    not    come 

((■)  Cmgrcve  v.  Overseers  of  Upkni  (1864),  3;5  L.  ^.  M.  C.  S3. 
(/')  Je2)sonw.  Grihhle  (1876),  1  Ex.  D.  151. 
0/)  R.  V.  Overseers  of  Fnlhounio  (186.5).  :i4  L.  J.  M.  C.  106. 
(A)  Braij  v.  Luncashire  JJ.  (1889),  22  Q.  15.  D.  484. 

(/)  See  Coombcr  v.  Berkshire  JJ.  (1883),  9  App.  Cas.  61,  suvra,  p.  93,  note  (/•). 
(/.•)  The  recited  Acts  are  15  k  16  Vict.  c.  85,  16  &  17  Vict.'l34,  and  17  &  18  Vict. 
c.  87,  all  of  wliicli  relate  to  "  the  laws  coiiuerniii.il  tlie  burial  of  the  dead." 
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within    tlie    exemption,    are    to    be    valuoJ    will    be    coui*iilered 
hereafter  (/). 

Municipal  corporations  formerly  exempt.— At  the  present 
ilay  it  is  clear  that  municipal  corporations  (and  similar  bodies) 
are  rateable  in  respect  of  their  property  to  the  same  extent  and 
on  the  same  principles  as  private  individuals  ;  but  this  was  not 
always  the  case. 

The  Municipal  Corporations  Act,  l-S.^')  (ni),  directed  that  all  rents 
and  profits  uf  the  corporation  should  he  carried  to  the  borough 
fund,  and  that  the  surplus  of  that  fund  (after  providing  for 
expenses  incurred  under  the  Act)  should  be  applied  "for  the 
public  benefit  of  the  inhabitants  and  the  improvement  of  the 
borough."  In  1889  it  was  decided  (n)  that  the  effect  of  this 
enactment  w'as  to  exemj^t  the  corporation  from  rateability,  because 
the  corporate  funds  were  all  devoted  to  "  pul)lic  purposes  "  ;  and 
in  1840  it  was  held  (o)  that  the  same  result  followed  even  when 
the  corporate  property  was  situated  outside  the  borough,  though 
the  effect  of  the  exemption  in  that  case  was  to  relieve  the  parishes 
in  the  borough  at  the  expense  of  the  parish  in  which  the  corporate 
property  lay.  To  remedy  this,  the  statute  4  Ot  5  Vict.  c.  48,  was 
passed  in  1841,  enacting  that  municipal  corporations  should  be 
rated  for  their  lauds  as  if  such  lands  were  not  corporate  property, 
but  subject  to  a  proviso,  that  wliere  the  property  lay  in  a  parish 
within  the  borough,  and  the  poor  in  the  borough  were  relieved  by 
one  entire  poor  rate,  "  the  exemption  of  such  jjroiaerty  shall 
continue  as  if  this  Act  had  not  passed  "  (j)),.  Now  this  exemption 
rested  on  the  theory  that  propert}"^  devoted  to  "  public  purposes  " 
was  not  rateable  ;  but  this  theory  was  swept  away  in  18(j5  by  the 
House  of  Lords  in  Jones  v.  Mersey  Docks  (q).  Consequently  the 
exemption  of  corporate  property  would  have  disapjieared  if  the  Act 
4  &  o  Vict.  c.  48,  had  not  been  passed  ;  but  in  18G8  it  was 
decided  (r)  that  the  effect  of  the  provi.so  (above  quoted)  was  to 
declare  that  corporate  property  in  the  cases  therein  specified  should 
be  exempt  from  rating.  To  meet  this  decision  it  was  enacted  by 
the  Divided  Pari.shes  and  Poor  Law  Amendment  Act,  1876  (s), 
that  "  so  much  -of  the  Act  4  &  o  Vict.  c.  48,  as  exempts  the  pro- 
perty of  municipal  corporations  from  being  rated  to  the  relief  of 
the  poor  in  the  cases  therein  mentioned,"  should  be  repealed.  And 
the  whole  of  the  Act   4  &  5  Vict.  c.  4S,  is  repealed  by  (and  not 

{I)   Fide  infra,  Chapter  XXL  {m)  5  &  6  WiU.  4,  c.  76,  s.  92. 

(«)  See  B.  V.  Ma7jor,  etc.,  of  Li  re  rpool  {1 8Z9),  9  A.  &  E.  4-35.     See  further,  as  to 
the  exemption  of  property  held  for  "public  purposes,"  p.  130,  infrn. 
(o)  R.  V.  Erm.i)ist''r  (l'840),  12  A.  &  E.  2. 

(;>)  Cf.  R.  V.  Beverley  (1837),  6  A.  &  E.  645,  cited  infrn,  p.  130. 
iq)  (1865),  11  H.  L.  Cas.  443,  supra,  pp.  89—92. 

(r)  R.  V.  Mayor,  etc.,  of  Oldham  (1868),  L.  R.  3  Q.  B.  474  ;  37  L.  .T.  M.  C.  169. 
(a)  39  &  40  Vict.  c.  61,  s.  30. 
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repruduced  in)   the    Muuicipal  Corporatious  Act,  1882  (t),  which 
codified  the  kiw  relating  to  municipal  corporations. 

Property  held  by  municipal  corporations  in  the  service  of  the 
Crown  comes  within  the  exemption  of  Crown  property  {u). 

Land  on  Thames  Embankment. — By  a  local  Act  (7  Geo.  3, 
c.  xxxvii.)  provision  was  made  for  embanking  part  of  the  north 
side  of  the  Thames  (near  where  Blackfriars  Bridge  now  stands), 
and  by  s.  51  the  land  so  embanked  was  to  vest  in  the  owners 
of  adjoining  land  "  free  from  all  taxes  and  assessments  whatsoever." 
It  was  held  that  the  exemption  extended  to  land  tax  (x),  to  paving 
rates  (j/),  and  to  poor  rates  (z),  although  in  each  case  the  tax  (or 
rate)  was  made  under  a  later  general  or  local  Act,  which  imposed 
a  liability  in  general  terms  sufficiently  wide  to  include  the  laud  in 
question,  but  that  it  did  not  extend  to  the  subsequently  created 
house  and  window  duties  under  38  Geo.  3,  c.  40  {a).  It  has  been 
held  that  the  exemption  does  not  extend  to  the  consolidated  rate 
made  by  the  Commissioners  of  Sewers  of  the  City  of  London,  under 
ss.  168,  169  of  the  City  of  London  Sewers  Act,  1848  (11  &  12 
Vict.  c.  clxiii.),  or  by  the  Common  Council  as  the  successors  of  such 
commissioners, on  the  ground  that  the  Act  of  George  3  applied  only  to 
taxes  and  assessments  then  in  existence  (and  possibly  to  substituted 
taxes),  l)ut  not  to  a  sul)stantially  new  rate,  subsequently  created  (6). 

Rooms  used  for  elections. — By  s.  6  of  the  Ballot  Act,  1872  (e)^ 
which  applies  in  the  first  instance  to  parliamentary  elections,  the 
returning  officer  at  a  parliameiitari/  election  may  use,  free  of  charge, 
any  room  in  a  school  receiving  a  parliamentary  grant,  and  any  room 
maintained  out  of  any  local  rate ;  and  "  the  use  of  any  room  in 
an  unoccupied  house  for  the  purpose  of  taking  the  poll  shall  not 
render  any  person  liable  to  be  rated  or  to  pay  any  rate  for  such 
house."  It  will  be  noticed  that  this  section  includes  tw^o  distinct 
enactments,  relating  to  (1)  the  use  of  schools  and  other  public 
rooms,  (2)  the  exemption  from  rates.  This  makes  it  difficult  to 
say  whether,in  applying  the  Act  to  municipal  elections, the  exclusion 
of  the  application  of  the  first  enactment  involves  the  exclusion  of 
the  second  enactment.  It  is  probable  that  the  marginal  note  to  s.  6 
of  the  Ballot  Act,  1872  (which  ignores  the  second  enactment),  has 
caused  the  draftsmen  of  the  later  Acts  to  overlook  it.  For  the 
present  purpose,  it  may  be  sufficient  to  refer  to  the  different  Acts. 
For  municipal  elections  see  tlie  Municipal  Corporations  Act,  1882, 

{i)  45  &  46  Vict.  c.  50.  {u}   Vide  supra,  pji.  90,  93—1*5. 

{x)   WilUama  v.  Pritchard  (1790),  4  T.  R.  "i. 

iy)  Eddlmjton  v.  Bunuan  (1790),  4  T.  R.  4. 

[z)  R.  V.  London  Gas  Li</hf  aud  C'vke  Co.  (1828),  8  B.  &  C.  54. 

(«)  Perchard  v.  Hojwoud  (.1800),  8  T.  R.  468. 

(b)  Sioib  College  V.  Mayor,  etc.,  uf  London,   [1901]  1  Q.  B.  617. 

(c)  35  &  36  V'ict.  c.  33. 
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s.  58  [1],  and  Sch.  III.,  Part  III.,  r.  1  ;  and  compare  s.  20  of  the 
Ballot  Act,  1872,  which  is  repealed  hy  the  Act  of  1882.  For 
county  council  elections  see  the  Local  Government  Act,  1888, 
s.  7o  (16)  ig),  which  applies  the  whole  of  s.  6  of  the  Ballot  Act,  1872. 
For  elections  of  guardians,  of  the  councillors  of  rural  and  urhan 
districts  (other  than  boroughs),  and  of  parish  councillors,  see  s.  48 
(8)  of  the  Local  Government  Act,  1894.  And  s.  31  of  the  Local 
Government  Act,  1894,  which  also  applies  s.  6  of  the  Ballot  Act, 
1872,  applies  the  same  provisions  to  elections  of  metropolitan 
vestries,  and  these  provisions  now  apply  to  metropolitan  borough 
councillors  under  s.  2  (5)  of  the  London  Government  Act,  1899. 

Power  to  excuse  paupers  from  payment  of  rates. — It  may 

seem  a  somewhat  circuitous  proceeding  to  make  a  rate  upon  the 
poor  for  the  relief  of  the  poor  ;  but  poverty  of  itself  does  not 
■exempt  an  occupier  id)  of  land  or  a  house  from  liability  to  the  poor 
rate.  And  if  a  distress  warrant  is  applied  for,  in  order  to  recover 
a  rate  from  an  occupier  who  pleads  inability  to  pay,  the  magistrates 
are  bound  to  issue  the  warrant,  and  have  no  power  even  to  order 
that  there  shall  be  delay  in  the  execution  of  it  {e).  But  by 
s.  11  of  the  Poor  Relief  Act,  1814  (/),  upon  application  made  to 
two  justices  by  any  person  rated,  and  proof  of  his  inability  to  pay 
the  rate,  they  may  (with  the  consent  of  the  overseers  or  other 
parish  officers)  order  that  such  person  shall  be  excused  from  the 
payment  of  the  rate.  It  is  to  be  noticed  that  when  an  order  has 
been  made  under  this  section  the  landlord  does  not  become  liable 
instead  of  the  occupier  {<j). 

[d]  As  to  tlie  rating  of  the  owner,  instead  of  the  occupier,  of  houses  of  small  value 
or  let  for  short  terms,  vide  supra,  pp.  60 — 65. 

(t)  See  11.  V.  Handsley  (1881),  7  Q.  B.  D.  398. 

(/)  54  Geo.  3,  c.  170,  s.  11,  set  out  in  Appendix  IL  Compare  the  Public  Health 
Act,  1875,  s.  225,  as  to  the  general  district  rate. 

(;i)  Cf.  R.  V.  HuU  Bock  Co.  (1824),  3  B.  &  C.  516. 
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Beneficial  occupation :  the  meaning  of  the  phrase. — In  order 
to  create  liability  to  poor  rate  there  must  be  an  occupier.  It  was 
at  one  time  held  that  it  must  also  be  shown  that  his  occupation 
is  "beneficial,"  and  that  word  was  (in  many  cases)  used  as  equi- 
valent to  "  profitable."  This  doctrine  was  very  much  shaken  b}' 
the  decision  of  the  House  of  Lords  in  1865,  in  the  well-known 
Mersey  Docks  Case  (a),  but  even  in  that  case  (6)  there  are  to  be 
found  some  traces  of  the  fallacy  that  pecuniary  profit  is  essential 
to  the  existence  of  liability.  This  fallacy  has  now  been  finally 
swept  away  by  the  decisions  of  the  Court  of  Appeal  in  R.  v. 
School  Board  for  London  (c),  and  Mayor,  etc.,  of  Burton-upon- 
Trent  v.  Burton-upon-Trent  Union  {d),  and  by  the  decision  of 
the  House  of  Lords   in  the   London    County  Council's   Seivers 

{a)  Jones  v.  Mersey  Dodcs  (1865),  11  H.  L.  Cas.  443. 

{h)  See    the  judgments   of   Rlackbuiin,  J.   (11    H.  L.  Cas.,    at  p.  478),  of  Lord 
Oranworth  {ibid.,  p.  507),  and  of  Lord  Chelmsford  (ibid.,  p.  521). 
(c)  (1886),  17  Q.  B.  D.  738;  Ryde's  Rat.  App.  (1886—1890),  235 
{d)  (1889),  24  Q.  B.  D.  197  ;  Ryde's  Rat.  App.  (1886—1890),  314. 
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Gases  (e).  These  cases  show  clearly  that  if  by  "  beneficial 
occupation  "  we  nicau  an  occupation  which  is  profitable  to  the 
occupier,  then  "beneficial  occupation"  is  not  necessary  to  create 
lial)ility  ;  but  "  beneficial  occupation"  is  necessary,  if  by  that 
term  we  mean  an  occupation  which  is  of  value  to  the  occupier, 
and  for  which  a  tenant  will  give  a  rent  which  is  greater  than 
the  necessary  outgoings  for  the  maintenance  of  the  property  (/). 

But  although  it  is  now  recognised  that  rateability  is  consistent 
with  a  complete  absence  of  profit  to  the  occupier,  in  some  cases 
decided  since  the  Mersey  Docks  Case  it  appears  to  have  been 
considered  that  where  there  is  a  profit  accruing  to  the  occupier, 
that  profit  is  necessarily  a  measure  of  the  rateable  value  (g).  It 
appears  to  the  writer  very  difficult  (if  not  impossible)  to  reconcile 
these  decisions  with  the  recent  decisions  of  the  Court  of  Appeal 
and  the  House  of  Lords  (/t).  Consequently  it  may  be  useful  to 
consider  the  history  of  the  law  on  the  subject. 

In  the  case  of  private  property  held  foi'  the  purpose  of  making 
a  profit,  it  has  never  been  doubted  that,  if  a  profit  is  made  which 
is  entirely  absorbed  in  paying  an  agreed  rent  to  the  landlord,  the 
tenant  is  rateable.  Thus  in  R.  v.  Parrot  (i),  the  lessees  of  a  coal 
mine  were  bound  to  pay  a  rent  which  left  theno  no  profit,  although 
profits  were  actually  made  by  working  the  mine  :  it  was  held  that 
they  were  rateable. 

Liability  under  the  Statute  of  Elizabeth. — The  question  of 
amount — at  what  sum  a  person  is  to  be  rated — now  depends  upon 
the  definition  of  "net  annual  value"  in  s.  1  of  the  Parochial 
Assessments  Act,  18o(j  (A;)  ;  the  (juestion  of  liability — whether  a 
person  is  or  is  not  rateable — depends  upon  the  first  section  of  the 
Statute  of  Elizabeth  (/).  That  Act  (in  effect)  inqjoses  the  liability 
upon  the  occupier  (not  the  owner)  of  lands,  houses,  etc.  Amongst 
the  houses  named  in  the  statute,  dwelling-houses  must  be  (and 
always  have  been)  included.  Now,  a  house  used  only  as  a 
dwelling-house  (and  not  as  a  shop  or  for  any  purpose  of  business 
or  trade)  must  necessarily  be  a  source  of  loss  to  the  occupier,  though 

(e)  London  t'oimty  Council  v.  Erith  ami  Jl'rxt  Ifam,  [18!)3]  A.  C.  562;  Rvde's 
Kat.  App.  (1891—1893),  413. 

(/)  See  the  judgment  of  Loid  Heuschicli.  in  Lomlon  Cvuntij  Council  v.  Erilh 
and  West  Ham,  [1893]  A.  C.  562,  at  p.  585.  infm,  p.  142  ;  and  the  opinion  of 
liLACKBUr.N,  J.,  and  the  judgment  of  Lord  Wes^BUHV,  in  Jones  v.  Mersey  Docks 
<1865),  11  H.  L.  Gas.  443,  at  pp.  461,  501,  infm.  pp.  133,  134. 

{(j)  See,  for  example,  Mayor,  etc.,  of  Jl'drnster  v.  Droilwiclr  Union  (1876),  2 
Ex.  D.  49,  infra,  p.  293  ;  Mertlnir  Tii'dfil  Local  Board  v.  Mcrthyr  Tydlil  Union, 
[1891]  1  Q.  B.  186,  infra,  p.  303'. 

{h)   Vide  infra,  p.  2'.i9.  (t)  (1794),  5  T.  R.  593.    See  also  p.  173,  infra. 

(^•)  6  &  7  Will.  4.  c.  96  :  the  Valuation  (Metropolis)  Act,  1869  (32  &  33  Vict. 
c.  67),  s.  4,  substitutes  a  new  definition  of  "  rateable  value  "  for  parishes  within  the 
"  metropolis  "  as  defined  by  that  Act ;  for  the  present  ]iurpose  thediH"erence  between 
the  two  defiiiilions  is  ininiati-rial.      I'oth  Acts  are  set  out  in  Api)endix  II. 

(/)  43  Eliz.  r.  2,  set  nut  in  Ajipendix  II.  Special  enactmeiits  relating  to  rights  of 
sporting,  advertisement  hoardings,  etc.,  may  for  the  presmt  be  ignored. 
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possibly  a  source  of  profit  to  the  owner.  But  if  the  occupier, 
and  not  the  owner  of  such  a  house  is  to  be  rated,  it  is  obvious 
that  the  rate  is  not  a  tax  on  income  ;  for,  if  it  were,  the  person 
who  receives  (not  the  person  who  pays)  the  rent  would  be  rated. 
The  root  of  the  fallacy  running  through  some  of  the  earlier  cases 
will  be  found  in  the  substitution  of  "the  profits  of  lands,  and 
houses,"  for  the  words  "  occupier  of  lands,  houses,"  etc.,  in  tUe 
Statute  of  Elizabeth  :  and  if  this  substitution  be  made,  erroneous, 
conclusions  necessarily  follow  and  anomalies  result  therefrom. 
Charitable  institutions,  such  as  hospitals,  were  at  one  time  held 
not  rateable  because  there  was  no  occupier  of  them  who  could  be 
rated  (ih)  :  on  the  ground  that  the  poor  who  were  patients,  though 
occupiers,  could  not  be  rated  :  that  the  servants  were  not  occupiers 
at  all ;  and  that  the  trustees  either  were  not  occupiers  de  facto, 
or  had  "a  bare  naked  trust,  not  coupled  with  any  interest"  (11). 
The  owner  and  occupier  of  a  charitable  institution  was  held  not 
rateable  if  he  made  no  profit  by  it  (0)  ;  yet  if  some  income  was 
received  by  the  occupier,  he  was  rateable,  although  that  income 
might  be  swallowed  up  in  the  expenses  of  the  institution  (p).  The 
trustees  of  a  charity  of  a  strictly  private  nature,  and  not  for  the 
benefit  of  the  public  at  large,  were  held  to  be  rateable  {q).  The 
persons  receiving  the  benefits  of  a  charity,  if  they  were  "occupiers" 
t>f  land  or  houses,  and  not  mere  lodgers  or  servants,  were  rateable  (y). 
Where  lands  vested  in  trustees  for  charitable  purposes  are  let,  the 
tenant  is  (and  always  was)  rateable  (s).  Occupiers  of  chapels  {t) 
were  held  rateable  if  they  received  pew  rents  (it),  but  not  other- 
wise {x).  The  London  Missionary  Society  were  held  not  rateable  for 
offices  in  the  city  of  London,  "  devoted  entirely  to  charitable  and 
religious  purposes" (2/).  But  the  Baptist  Missionary  Society  were  held 

(hi)  See  R.  v.  8t.  Luke's  (1760),  2  Burr.  1053  ;  11.  v.  St.  Bartholomeio  (1769),  4 
Burr.  2435.  A  hospital  has,  iu  modern  times,  been  decided  bj^the  House  of  Lords  tu 
be  rateable  :  Governors  of  St.  Thomas'  Ifospitcd  v.  Stratton  (1875),  L.  R.  7  H.  L.  477. 

(m)  Per  Lord  Kenyon,  C.J.  :  E.  v.  Salter's  load  Sluice  (1792),  4  T,  K.  730,  at 
p.  732  ;  and  see  the  comment  on  this  case  iu  Jones  v.  Mersey  Docks  (1865)  11 
H.  L.  Cas.  443,  at  pp.  465,  466,  502. 

(0)  R.  V.  IValdo  (1783),  Cald.  358  ;  1  Const.  166  ;  R.  v.  St.  George's,  Southivark 
{Bethlehem  and  Bridewell  Hospital  Cases)  (1847),  10  Q.  B,  852. 

{p)  R.  V.  St.  Giles',  York  (1832),  3  B.  &  Ad.  573  ;  R.  v.  Sterry  (1840),  12  A.  &  E 
84  ;  R.  V.  Tem^de  (1853),  2  E.  &  B.  160.  But  see  also  R.  v.  St.  George's,  Southicark, 
su2yra,  where  hospitals  were  held  not  rateable  although  small  pa3'ments  were  received 
from  some  of  the  patients. 

{q)  R.  V.  Stapleton  (1863),  33  L.  J.  M.  C.  17. 

()■)  See  R.  V.  Catt  (1795),  6  T.  R.  332,  supra,  pp.  21,  22;  R.  v.  Munday  (1801\ 
1  East,  584,  supra,  p.  19  ;  R.  v.  Green  (1829),  9  B.  &  C.  203,  supra,  p.  19  ;  and 
cf.  R.  V.  Field  (1794),  5  T.  R.  587,  supra,  pp.  21,  22.    These  cases  are  still  f^ood  law 

(s)  7.'.  V.  Ellis  (1842),  12  L.  J.  M.  C.  20.     This  is  still  good  law. 

if)  Chapels,  if  duly  certified,  are  now  specially  exempt  by  statute  :  see  Chapter 
IX.,  supra.  The  college  cliapels  at  Oxford  were  held  rateable  in  the  Oxford  Ratr 
Case  (1857),  8  E.  &  B.  184,  at  p.  211.     See  also  p.  179,  infra,. 

{11)  R.  V.  Arjar  (1811),  14  East,  256  ;  Robsonv.  IJi/de  (1783),  Cald.  310  ;  1  Const.  164. 
It  made  no  difference  if  the  pew  rents  were  all  expended  in  paying  the  preachers. 

(x)  R.  V.  Southivark  (1726),  2  Stra.  745  ;  Anonymous  Case  (1727),  1  Const  T^S  • 
R.  V.   Woodward  (1792),  5  T.  R.  79.  "    ' 

{y)  R.  V.   Wilson  (1840),  12  A.  &  E.  94. 

P.R.  k: 


loO  BENEFICIAL    OCCUPATION.  [PART  I. 

rateable,  because  they  received  contributions  from  other  societies 
(who  occasionally  used  parts  of  the  premises),  and  sold  books, 
although  the  contributions  were  not  more  than  the  expenses 
incurred,  and  the  books  were  sold  for  less  than  their  cost  (~).  All 
the  cases  referred  to  in  the  preceding  paragrapli  must  now  be 
reviewed  in  the  light  of  the  decision  of  the  House  of  Lords  in 
London  County  Council  x.  Erithand  West  Ham  (a),  which  proves 
conclusively  that  charitable  and  religious  institutions,  as  such, 
cannot  claim  exemption,  even  though  no  profit  be  made  by  them. 

Property  occupied  for  public  purposes.  —  The  theory 
(exploded  since  the  Mrrsoj  Dod's  Case  (,/>))  that  property  occupied 
for  "  public  purposes "  is  not  rateable,  was  evolved  out  of  the 
theory  that  the  receipt  of  a  profit  is  essential  to  the  existence  of 
rateability.  Where  property  is  occupied  by  persons  or  corpora- 
tions, who  are  in  a  sense  trustees  for  the  public,  if  profit  arises 
out  of  the  occupation  the  benefit  does  not  accrue  to  the  trustees 
personally  ;  and  if  all  the  profit  be  specifically  appropriated  to  the 
purposes  for  which  the  occupiers  are  put  into  possession  of  the 
property,  as  long  as  the  receipt  of  profit  is  regarded  as  the 
foundation  of  rateability,  it  is  not  easy  to  see  how  such  property 
can  logically  be  made  rateable.  Three  classes  of  cases  may  be 
noticed  :  (1)  where  no  income  whatever  is  derived  from  the 
property  occupied ;  (2)  where  there  is  an  income,  but  the  whole 
of  it  when  i-eceived  is  appropriated  to  the  objects  for  which  the 
occupiers  are  put  in  possession  ;  (8)  where  there  is  such  an 
income,  so  appropriated,  but  where  the  effect  of  rating  the 
occupiers  would  be  to  relieve  the  other  ratepayers  in  one  way  and 
to  impose  an  exactly  corresponding  burden  upon  them  in  another. 
For  the  present  purpose  it  is  sufficient  to  notice  illustrations  of 
these  three  classes,  taking  them  in  inverted  order. 

Cases  in  which  exemption  becomes  unimportant. — In  R.  v. 

Beverley  (c),  commissioners  for  lighting  the  parish  of  Beverley 
manufactured  and  sold  gas,  the  proceeds  being  applicable  only  to 
the  purposes  of  their  special  Act.  It  was  held  that  the  commis- 
sioners were  not  rateable,  and  Littledale,  J.,  said  :  "  If  the 
commissioners  are  rated,  they  must  increase  their  rate  on  the  town ; 
it  is  as  broad  as  it  is  long."  Similar  reasons  for  exemption  were 
urged  in  some  of  the  cases  relating  to  the  property  of  municipal 
corporations  (d).  At  the  present  day  it  is  hardly  possible  that  the 
case  can  arise  in  fact.  Every  parish  (probably  without  exception) 
is  part  of  some  larger  area,  such  as  a  borough,  union,  or  county  ; 
some  part  of  local   taxation   is  spread  equally  over  each  of  the 

(;)  R.  V.  Ba2)tist  Missionary  Society  (1849),  10  Q.  B.  884. 

(a;  [1893]  A.  C.  562  ;  Kyde's  Rat.  App.  (1891—1893),  413,  infra,  pp.  141,  142. 

(6)  Jones  V.  Mersey  Docks  (IS'jo),  11  H.  L.  Cas.  443  ;  infra,  p.  133. 

(<r)  (1837),  6  A.  &  E.  645.  {d)  See  Chapter  XI.,  supra,  p.  124. 
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larger  areas,  as  other  }3arts  are  spread  over  the  smaller,  and  it  is 
no  longer  "as  broad  as  it  is  long."  If  a  couaty  industrial  school  be 
rated,  the  ratepayers  of  the  whole  county  contribute  to  the  rates 
charged  thereon,  and  by  their  contribution  pro  tanto  relieve  the 
i-atepayers  of  the  particular  parish  in  which  the  school  is  situated. 
If  a  parochial  school  is  rated,  the  ratepayers  of  the  particular 
parish  provide  the  rates  paid  thereon,  including  the  proportion  of 
the  county  rate  charged  in  respect  of  the  school,  thereby  relieving 
(though  very  slightly)  the  ratepayers  of  the  county  at  large  (e). 
The  first  step  towards  the  discovery  of  this  fact  was  made  in 
Governors  of  Poor  of  Bristol  v.  Wait  (/),  in  which  the  appellants 
were  held  rateable  for  a  workhouse  situated  in  a  parish  outside  the 
limits  of  the  city  for  which  the  workhouse  was  provided.  And  in 
R.  V.  Wallingford  (g) ,  the  guardians  of  a  union  were  held  rateable 
for  a  workhouse  situated  in  one  parish  of  the  union.  So,  too,  in 
R.  V.  Justices  of  Hull  (A),  the  corporation  of  a  borough  were  held 
rateable  for  a  stoneyard  situated  in  the  borough,  but  in  a  parish 
which  was  partly  outside  the  borough. 

Cases  in  which  profits  are  made,  but  appropriated  to  "public 
purposes." — The  first  case  in  which  the  term  "public  purposes' 
was  used  appears  to  be  R.  v.  Salter's  Load  Sluice  (i).  In  that 
case  commissioners  for  improving  the  navigation  of  a  river  were 
entitled  to  certain  tolls,  which  were  to  be  applied  to  the  purposes 
of  the  special  Act,  "  and  to  no  other  use  or  purpose  whatsoever." 
It  was  held  by  Lord  Kenyon,  C.J.,  that  the  trustees  were  not 
rateable;  and  he  said — "There  is  property  the  subject  of  a  rate  ; 
but  there  is  no  occupier  of  it.  The  trustees  have  a  bare  naked 
trust,  not  coupled  with  any  interest.  If  any  interest  resulted, 
either  to  the  commissioners  or  to  the  owners  of  the  adjoining  land, 
after  the  public  purposes  of  the  Act  were  answered,  these  tolls 
might  have  been  rated."  In  this  judgment  it  is  clear  that  Lord 
Kenyon  confuses  two  reasons :  (1)  that  there  was  no  occupier, 
and  (2)  that  there  was  no  beneficial  occupier  because  no  profit  was 
made.  If  the  first  reason  were  true  in  fact,  it  would  be  good  in 
law,  and  would  be  so  held  at  the  present  day  (k).  But  the  refer- 
ence to  the  appropriation  of  the  profits  to  "  public  purposes"  was 
the    foundation    of  a   series    of  decisions    that    appropriation    to 

{c)  Compare  the  judgment  of  Stephen,  J.,  in  Jl^cst  Bromwich  School  Board  v. 
Overseers  of  West  Bromwich  (1884),  13  Q.  B.  D.  929,  at  p.  937. 

(/)  (1836),  5  A.  &  E.  1.  [g)  (1839),  10  A.  &  E.  259. 

{h)  (1854),  4  E.  &  B.  29  ;  ,S'.  C.  sub  nom.  R.  v.  Cooper,  23  L.  J.  M.  C.  183. 
This  ca.se  should  be  compared  witii  E.  v.  Exminster  (1840),  12  A.  &  E.  2  :  vide 
supra,  p.  124. 

(0  (1792),  4  T.  R.  730  ;  but  see  also  Lord  Aiuherst  v.  Lord  Somers  (1788),  2  T.  R. 
372,  at  p.  375,  where  it  was  said  "neither  the  possessions  of  the  Crown,  nor  of  the 
public,  are  liable  to  be  rated." 

(A-)  See  the  cases  as  to  the  rating  of  canals  and  navigable  rivers  in  Chapter  XVII., 
and  the  Brockwell  Park  Case,  Lambeth  Overseers  v.  Loudon  County  Council,  [1897] 
A.  C.  625,  su2Jra,  p.  17. 

k2 
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"public  purposes"  was  good  ground  for  exemption  (Z).  This 
principle  was  subsequently  limited  by  the  rule  that,  to  create 
exemption,  the  profit  must  be  appropriated  to  the  "public 
purposes "  of  the  whole  realm,  and  not  merely  to  those  of  a 
particular  parish  or  county  (ht).  But  the  House  of  Lords  in 
Jonefi  V.  Mersey  Docks  {n)  held  that  the  exemption  extended  only 
to  property  held  by  the  Crown,  or  for  those  "  public  purposes  "  of 
the  government  of  the  country  which  are  (in  theory)  administered 
by  the  Crown. 

Cases  in  which  no  profits  are  made. — In  R.  v.  Sculcoates  (o), 
certain  drainage  commissioners  had  bought  land  and  buildings  for 
the  purpose  of  making  a  drain,  for  the  benefit  of  land  in  other 
parishes  only.  The  land  taken,  about  six  acres  in  extent,  was 
covered  with  water,  and  no  profit  or  income  of  any  kind  was 
derived  from  it  in  the  parish  for  which  the  rate  was  made.  It 
was  held  that  the  commissioners  were  not  rateable,  because  they 
derived  no  pecuniary  benefit  for  themselves  or  others  (p).  But  in 
Governors  of  Poor  of  Bristol  v.  }Vait  {q),  the  confusion  between 
a  profitable  and  a  valuable  occupation  involved  in  the  use  of  the 
term  "  beneficial  occupation  "  appears  for  the  first  time  to  have 
been  realised,  and  the  governors  of  the  poor  of  Bristol  were  held 
rateable  for  their  workhouse  in  a  foreign  parish,  though  the  work- 
house was  a  losing  concern  ;  and  Lord  Denmax,  C.J.,  said  (r) : 
"  If  by  '  beneficial '  be  meant  profitable,  or  anything  like  it,  the 
expression  is  obviously  fallacious."  In  i?.  v.  Wallingford  Union(s), 
the  guardians  were  held  rateable  for  a  workhouse  in  their  own 
union,  and  Lord  Denmax,  C.J.,  said:  "The  occupation  is  not 
beneficial  to  the  guardians  individually;  but  the  most  advantageous 
mode  of  relieving  their  poor  is  an  advantage  to  that  body  "  (t). 

The  relation  of  profits  to  rateable  value  under  the  Mersey 
Docks  Case. — In  Jones  v.  Mersey  Locks  (a),  the  Dock  Board 
received    payments   from    the  ships  that  used  the  docks  greatly 

(l)  See,  for  exanii)le,  L'.  v.  JAirrpool  Overseers  (1827),  7  B.  &  ('.  61  ;  li.  v.  River 
Weaver  Navigation  (1827),  7  B.  &  C.  70  n.  ;  R.  v.  Mayor,  etc.,  of  Liverpool  (1839), 
9  A.  &  E.  435,  su2rra,  p.  124.  The  authority  of  these  cases  was  much  shaken  in 
Birkenhead  Dock  Trustees  v.  Birkenhead  Overseers  (18r)2),  2  E.  &  B.  148. 

(m)  R.  V.  Badcock  (1845),  6  Q.  B.  787  (the  Taunton  Market  Case)  ;  R.  v.  Harro- 
(jatc  Commissioners  (1850),  15  Q.  B.  1012 ;  Ti/ne  Improvement  Commissioners  v. 
Chirton  (1859),  1  E.  &  E.  516.  See  also  R.  v.  l^tapleton  (1863),  33  L.  J.  M.  C.  17, 
supra,  p.  129. 

(n)  (1865),  11  H.  L.  Cas.  443,  sup-a,  pp.  89—91.  (o)  (1810),  12  East,  40. 

llA  In  R.  V.  Blackfriars  Bridge  Co.  (1839),  9  A.  &  E.  828,  the  tolls  taken  were 
absorbed  in  repairs  and  paying  interest  on  mortgage  debts  ;  it  was  held  that  the 
com|)anv  were  rateable. 

(q)  (1836),  5  A.  k  E.  1.  (r)  5  A.  &  E.,  at  p.  8. 

(.s)  (1839),  10  A.  &  E.  259  :  .see  p.  269. 

{t)  Cf.  R.  V.  Bull  Justices  (1854),  4  E.  &  B.  29  ;  S.  C.  suh  nom.  R.  v.  Cooper,  23 
L.  J.  M.  C.  183. 

(«)  (1865),  11  H.  L.  Cas.  443. 
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ill  excess  of  what  was  necessary  to  maintain  them.  The  income 
was  devoted  to  the  purposes  of  the  special  Acts,  and  the  Dock 
Board  were  nevertheless  held  rateable.  The  t[uestion  remains, 
whether  rateability  depended  on  the  existence  of  such  an  income. 
Apparently  Blackburn,  J.  (who  delivered  the  opinion  of  the 
majority  of  the  judges,  which  was  adopted  by  the  House  of  Lords), 
would  have  answered  in  the  affirmative.     For  he  said  (x)  : 

' '  There  can  be  no  valid  rate  unless  tlie  occupation  be  such  as  to  be  of 
vahie ;  and  if  the  words  '  Ijeneficial  occupation '  are  to  be  understood  as 
merely  signifying  that  the  occupation  is  of  value  ...  it  is  clear  that  a 
beneficial  occupation  is  the  foundation  of  the  rate  (//) ;  but  it  is  equally  clear 
that,  if  the  phrase  is  to  be  understood  in  this  limited  sense,  the  trustees  have 
a  beneficial  <^cciipation,  for  they  actually  occupy  land  as  decks,  and  in  virtue 
of  that  occupation  receive  payments  from  the  shijiping  using  the  docks  ;  at 
present  greatlj^  in  excess  of  what  is  necessary  to  maintain  the  docks.  Here- 
after the  charges  on  shipping  may  be  reduced  so  as  greatly  to  diminish  the 
revenue  derived  from  this  occupation ;  possibly  at  some  future  time  to  render 
it  no  greater  than  the  sum  requisite  to  maintain  the  d(jcks  ;  but,  whilst  the 
dues  on  shipping  are  maintained  at  their  present  rate,  it  is  clear  that  the 
hypothetical  tenant  would  give  for  the  occupancy  of  the  docks,  as  at  present 
enjoyed  by  the  trustees,  a  rent  greatly  in  excess  of  what  would  be  necessary 
to  maintain  the  docks  in  a  state  to  command  that  rent." 

And  Blackburn,  J.,  further  said  (z) : 

•'  The  rate  is  to  be  withheld  Iqti.  upheld],  not  in  respect  of  the  value  of  the 
benefit  conferred  on  the  public,  or  on  that  portion  of  it  which  uses  the  dock, 
but  is  to  be  imposed  on  the  occuiiiers  of  the  docks  in  respect  of  the  value  to 
them  derived  from  the  payments  taken  for  that  use." 

In  the  latter,  if  not  in  the  former,  of  these  passages,  the 
"value"  of  the  docks  appears  to  be  regarded  as  depending  entirely 
on  the  income  derived  from  them  ;  and  it  is  somewhat  remarkable 
that  Blackburn,  J.,  takes  no  notice  of  the  fact  that  this  view  is 
in  conflict  with  two  cases  cited  by  him  (apparently  with  approval), 
viz.:  Governors  of  Poor  of  Bristol  v.  Wait  {a),  and  R.  v.  Walling- 
fovcl  Union  {h).  In  both  these  cases  guardians  were  held  rateable 
for  a  workhouse,  from  which  no  income  was  derived.  The  judg- 
ment given  by  Lord  Westbury,  L.O.,  in  Jones  v.  Merseij  Docks, 
seems  clearly  to  make  rateable  value  independent  of  the  existence 
of  an  income  from  the  property  ;  he  said  (<•)  : 

'•  Having  regard  to  the  Parochial  Assessment  Act  ((i  ct  7  Will.  4,  c.  9(3),  it 
may  be  said  that  '  occupation  '  to  be  rateable  must  be  of  property  yielding, 
or  capable  of  yielding,  a  net  annual  value,  that  is  to  say,  a  clear  rent  over 
and  above  the  probable  average  annual  cost  of  the  repairs,  insurance,  and 

■  {■•■)  11  H.  L.  Gas.,  at  p.  462. 

[y]  It  is  remarkable  that  in  Lundon  CoiinUj  Oonucil  v.  Erith  and  West  Hcnti, 
[1893]  A.  C,  at  p.  485,  after  citing  the  earlier  part  of  the  passage  here  quoted,  Lord 
Hki;schell,  L.C,  stopped  short,  and  ignored  the  following  sentences,  which  seem 
to  make  ratealiility  depend  on  the  recei[it  of  slapping  dues. 

(-)  11  H.  L.  Cas.,  at  p.  478.  (")  (1836),  5  A.  &  E.  1,  supra,  p.  132. 

{b)  (183it),  10  A.  k  E.  259,   sicpru,  p.  132. 

[c)  11  H.  L.  Cas.  443,  at  p.  501. 
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other  expenses,  if  any,  necessary  to  maintain  the  property  in  a  state  to  com- 
mand such  rent  It  is  in  this  sense  that  I  understand  the  words  '  beneficial 
occupation,'  wherever  it  is  said  that  to  support  a  rate  the  occupation  must 
be  a  beneficial  one.  For,  on  jirinciple,  it  is  by  no  means  necessary  that  the 
occupation  should  be  beneficial  to  the  occupiers.  It  is  sufficient  if  the 
property  be  capable  of  yielding  a  clear  rent  over  and  above  the  necessary 
outgoings." 

And  Lonl  Ckan worth  said  (r/)  : 

"If  hy  b>'i(t'Jicia/  occupation  is  meant  any  occuiiation  of  something  valu- 
able, something  in  its  own  natiue  heneficial  to  some  one,  I  think  it  is  fair  to 
consider  that  word  as  impliedly  included  in  the  statute.  It  was  not  meant  to 
impose  tlie  duty  of  contributing  to  the  relief  of  the  poor  on  any  one  merely 
because  he  might  be  the  occujiier  of  a  barren  rock  (e)  neither  yielding  nor 
capable  of  yielding  any  profit  from  its  occupation." 

Lord  Chelmsford,  iu  Jones  v.  Mersey  Docks,  uses  wurds  which 
are  ambiguous  :  he  says  (/)  : 

"  Priiiid  facie  a  liability  to  the  rate  would  seem  to  attach  upon  any  occu- 
pation from  which  benefit  is  derived.  .  .  .  By  the  Act  [4.3  Eliz.  c.  2],  the 
taxation  is  to  be  on  every  occupier  '  according  to  the  ability  of  th(^  parish': 
the  productive  occujiation  of  the  several  occupiers  within  the  parish  making 
up  the  aggregate  ability.  If  an  occupier  derives  no  benefit  of  any  description 
from  his  occupation,  it  forms  no  j^art  of  the  general  ability  of  the  paiish. 
.  .  .  Under  the  words  of  43  Eliz.  c.  2,  every  occupier  of  a  tenement  yielding 
profit  is  within  the  rating  clause  of  the  statute,  although  the  tenement  be  a 
public  work  for  the  general  good  of  the  realm,  and  the  profit  be  directed  to 
be  a^jplied  exclusively  to  its  maintenance." 

Some,  though  not  all  (g),  of  the  judgments  cited  above  seem  to 
regard  the  rateable  value  as  consisting  of,  or  included  in,  the 
income  derived  from  (or  the  produce  yielded  by)  the  hereditament 
occupied.  The  fact  that  the  subject-matters  to  be  considered  were 
docks  yielding  an  income  no  doubt  affected  the  form  of  the  judg- 
ments ;  and  great  difficulty  was  subsequently  experienced  iu 
applying  the  decision  to  property  from  Avhich  profit  was  not  (h), 
and  indeed  could  not  be  (i)  derived.  Great  part  of  the  difficulty 
disappears  if  it  be  remembered  that  the  test  of  rateability  is  not 
whether  the  property  will  produce  profit,  but  whether  it  will 
produce  rent. 

Rating  of  sewers  and  sewage  works  since  the  Mersey  Docks 
Case. — Shortly  after  tlie  decision  of  Jones  v.  Mersey  Docks  (k),  an 

(d)  11  H.  L.  Gas.,  at  p.  ;,(>7. 

(c)  See  the  remarks  of  Howkn.  J.  J.,  with  reference  to  this  phrase  in  Jl.  v.  Sc/tOul 
Hoard  for  London,  Kyde's  Rat.  App.  (1886—1890),  2-35,  at  p.  239.  The  use  of  it 
was,  perliai)s,  the  origin  of  the   jihrase  "  struck  with  sterility  "  :  vide  infra,  n.  139. 

(/)  11  H.  L.  Ca.H.,  at  pi-.  511,  519,  521. 

((/)  The  judgment  of  Lonl  Westbup.y  is  certainly  an  e.xeeptiou. 

(/()  As  in  the  case  of  schools  :  see  JVest  Brirnmich  Schaol  Board  v.  Ocersetrs  of 
JFcst  Bromwich  (1884),  V6  Q.  B.  D.  929,  infra,  p.  138  :  11.  v.  School  Board  for 
London  (1886),  17  Q.  B.  D.  738  ;  Ryde's  Kat.  App.  (1886—1890),  235,  infra,  p.  154. 

(?)  As  in  the  case  of  sewasre  works:  London  Count ij  CointciJ  v.  Erith  aad  Weil 
Ham,  [1893]  A.  C.  562,  infra,  p.  141. 

[k)   (186.^),  11  H.  L.  Gas.' 44.3. 
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attempt  was  made  to  rate  the  Metropolitan  Board  of  Works  for 
eotain  main  sewers,  and  a  pumping  station,  engine  house,  a  Avharf, 
and  other  property  (including  a  dwelling-house  for  the  manager) 
in  the  parish  of  Greenwich  (l).  The  sewers  (except  at  the  pumping 
stations)  were  under  the  public  highways,  or  under  land  in  which 
the  Board  had  no  property.  The  court  held  the  sewers  not  rate- 
able, but  the  rest  of  the  property  rateable.     LuSH,  J.,  said  (m)  : 

"  The  sewers  are  not  rateable,  on  the  short  ground  that  they  are  not  at 
present  the  subject  of  a  beneficial  occupation.  No  pajniient  is  made  to  the 
Board  for  the  use  of  them ;  the  rates  which  they  are  empowered  to  levy  are 
for  the  exjiense  of  construction  and  maintenance,  and  nothing  more.  Their 
occupation  yields  no  jjrofit  to  the  Board,  as  occupiers,  either  actual  or  poten- 
tial (n).  As  regards  the  other  property  .  .  .  we  are  of  opinion  that  the 
rate  is  properly  imposed.  .  .  .  The  Board  must  have  rented  such  jireniises 
if  they  had  not  become  the  owners  of  them  ('*),  and  a  tenant  might  easily  be 
found  to  take  them  if  the  Board  weie  able  and  willing  to  let  them.  A 
distinction  was  attempted  to  be  drawn  in  favom-  of  the  pumping  apparatus 
as  being  a  necessary  adjunct  to  the  sewers,  and  it  was  contended  that  as  the 
sewers  are  not  rateable,  this  adjunct  miist  be  exempted  as  being  part  of  a  non- 
rateable  subject.  But  we  cannot  accede  to  this  view.  The  machinery  stands 
on  land  which  is  valuable  for  occupation,  and  which  would,  undoubtedly,  be 
rateable  in  the  hands  of  any  other  occupier,  and  its  rateable  quality  cannot 
be  affected  by  the  particular  use  to  which  it  is  ajiplied  by  the  Board  "(/'). 

The  distinction  here  drawn  between  sewers  under  the  highway, 
and  a  pumping  station  lias  been  recognised,  and,  perhaps,  confirmed 
by  the  House  of  Lords  in  the  London  Sewers  Cases,  Loudon  Count i/ 
Council  V.  Erith  and  West  Ham  (q).  But  it  is  submitted  that 
the  passage  quoted  above  is  open  to  serious  objection.  In  order  to 
test  the  rateability  of  sewers  and  pumping  stations,  it  propounds 
two  alternative  questions  :  (1)  Does  the  occupier  make  any  profit 
out  of  his  occupation  ?  (2)  Would  he  give  a  rent  for  the 
hereditament?  If  one  or  other  of  these  questions  be  the  test  of 
rateability,  then  it  is  submitted  that  one  and  the  same  question 
should  be  asked  with  reference  both  to  sewers  and  to  pumping 
stations;  but  the  judgment  asks  the  first  question  with  reference 
to  sewers,  and  shifts  to  the  second  question  in  dealing  with  the 
pumping  station.  It  is  plain  that  either  question  must  be  answ^ered 
in  the  same  way  with  reference  to  both  subject-matters ;  the  first 
question  must  be  answered  in  the  negative,  the  second  in  t'.ie 
affirmative,  with  reference  to  both.  It  will  be  seen  that,  in 
subsequent  cases,  the  second  and  not  the  first  question  has  been 
made  the  test  of  rateability. 

\l)  See  B.  V.  Metropolitan  Board  of  Works  (1868),  L.  K.  4  Q.  B.  15. 

I'm)  L.  R.  4  Q.  B.,  at  p.  26. 

(n)  All  these  statement.'!  were  equally  true  of  the  puiDpiiig  station  and  the  other 
jiroperty. 

(o)  This  first  statement  was  equally  apjilicaljle  to  the  sewers. 

(p)  This  sentence  is  not  easily  reconcilable  with  the  jmlgment  of  the  same  judge 
ill  Metropolitan  Board  of   WorJcsx.  West  Ham,  infra,  p.  136. 

[q)   [1893]  A.  C.  562";  Kyde's  Eat.  App.  (1891—1893),  413,  infra,  p.  142. 
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All  attempt  was  made  two  years  later  to  review  the  decision  in 
R.  V.  Mcti'opulitan  Board  of  Works  {r).  In  Metropolitan  Board 
of  D'o/V.-.s'  V.  West  Hain{s),  a  question  was  raised  as  to  a  similar 
])unn)ing-  station,  and  as  to  sewers  carried  in  an  embankment  raised 
above  the  natural  surface  of  the  ground.  The  pumping  station  was 
admittedly  covered  by  the  previous  decision  (t),  but  it  was  contended, 
on  the  authorit}'  of  the  same  case,  that  sewers  which  occupied 
land  previously  rated  must  continue  to  be  rateable;  the  Queen's 
Bench  held  that  this  matle  no  difference.     Lush,  J.,  said  (it)  : 

"If  in  its  present  condition,  it  [the  sewor]  can  produce  no  profit  to  the 
Metropolitan  Board,  it  cannot  be  supi)osed  that  any  person  -woTild  take  it  as 
a  tenant  and  pay  rent  for  it  (x).  The  rateable  (juality  of  land  is  not  to  be 
determined  by  what  it  once  was,  or  by  what  it  may  hereafter  become.  If  a 
piece  of  fertile  land  were  to  be  covered  by  the  ashes  of  a  volcano,  or  i)y  an 
inundation,  it  would  not  be  rateable  so  long  as  it  continued  in  that  condition. 
On  the  other  hand,  in  the  case  of  a  barren  rock  (//),  so  long  as  it  remains  a 
barren  rock  it  is  not  rateable,  but  the  moment  it  is  worked  as  a  quarry  it 
becomes  rateable.  The  rateable  quality  of  land  must  be  determined  by  what 
it  was  at  the  time  the  rate  is  made." 

In  order  to  keep  the  cases  in  chronological  order — which  is  also 
the  logical  order — it  will  be  convenient  to  defer  for  the  present 
the  consideration  of  the  later  cases  relating  to  sewers  and  sewage 
works  (w). 

The  Putney  Bridge  Case. — In  Hare  v.  Overseers  of  Putney  (a), 
an  attempt  was  made  to  rate  the  Metropolitan  Board  of  Works  for 
Putney  Bridge,  which  had  been  bought  by  them  under  statutory 
powers  from  a  compan}^  and  had  been  thrown  open  to  the  public, 
free  of  toll.  The  Court  of  Appeal  held  that  the  Boanl  were  not  in 
occupation  at  all  (/>),  and,  further,  that  if  they  were  in  occupation, 
the  occupation  was  not  beneficial,  because  no  benefit  could  possibly 
arise  to  the  occupier  from  the  occupation,  the  bridge  being  kept  up 
solely  for  the  benefit  of  the  p\il)lic. 

Assuming  the  Board  of  Works  to  be  in  occupation,  it  may  be 
useful  to  note  that  the  decision  that  the  occupation  was  not 
beuflicial,  was  perfectly  consistent  with  tlie  decisions  that  there 

(;•)  (1S68),  L.  R.  4  Q.  B.  1.5,  si'pra,  p.  1-35. 

(»)  (1870),  L.  11.  6  Q.  B.  193. 

(t)  As  to  the  iiifasiue  of  v;duc  of  the  pinnping  station,  ride  infra,  pp.  153,  154. 

{?f)  L.  R.  G  (,t.  B.,  at  p.  1H7. 

(>-■)  Tlic  possibility  that  the  Board  itself  (if  it  were  not  tlie  owner)  might  become 
a  tenant  is  here  ol)\iously  exchulcd  iroiii  consiileratioii,  but  see  R.  v.  School  Hoard 
for  Low/oil  (188(5).  17  (,>.  "B.  D.  738,  infra,  p.  154. 

(//)  Compare  the  jii(l«nienc  of  Lord  Ojianwokih,  in  Jones  v.  Mer)<cy  Locks  (1865), 
11  H.  L.  Cas.  443,  at  p.  507,  supra,  p.  134. 

(s)  See  Mayor,  etc.,  of  11  urion-upon- Trent  v.  Biirton-Kjwa-Trent  Union  (1889), 
24  C^.  B.  D.  197  ;  Ryde's  Rat.  Apj).  (1886—1890),  314,  infra,  p.  140  ;  London  Comity 
Coitncd  V.  Lrilh  nvd  Wist  Ham,  [1893]  A.  C.  562  ;  Ryde's  l.'at.  App.  (1891—1893), 
413,  infrn,  p.  141  ;  J/aijor,  etc.,  of  Leicester  v.  Orerseers  of  Biavmont  Leys  (1894), 
Ryde  and  Koiistani's  Rat.  App.  (1894—1904),  140,  infra,  ]..  142  ;  Vsiradyfodinj  and 
Pontypridd  ^r^rcracie  Jioard  v.  An'jiort  Union,  [1901]  1  K.  B.  4i>6,  infra,  p,  143. 

{a)  (1881),  7  Q.  ii.  D.  223.  (b)  As  to  this  point,  vide  supra,  p.  17. 
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Avas  a  beneficial  occupation  of  public  elementary  schools  (c),  or  of 
sewage  works  {cl).  The  School  Board  were  under  a  statutory  obliga- 
tion to  educate  the  children  of  the  metropolis  ;  the  London  County 
Council  were  under  a  statutory  obligation  to  dispose  of  the  sewage 
of  the  metropolis ;  the  occupation  of  the  schools  in  the  one  case, 
and  of  the  sewage  works  in  the  other,  afforded  the  means  (probably 
the  cheapest  and  most  efificient  means)  of  discharging  the  statutory 
obligation,  which  must  be  discharged,  whatever  the  cost  might  be. 
But  the  Metropolitan  Board  of  Works  were  under  no  obligation 
to  carry  the  public  across  the  river,  and  the  occupation  (if  they 
were  in  occupation)  of  the  bridge,  did  not  relieve  the  Board  of  the 
necessity  of  incurring  any  expenses  which,  if  there  had  been  no 
bridge,  must  have  been  incurred.  It  is  true  that  the  Board  were 
bound  to  repair  the  bridge,  but  this  duty  was  a  consequence  of  the 
occupation  (or  of  the  ownership)  of  the  bridge,  and  the  occupation 
was  not  a  consequence  of  any  pre-existing  or  independent  duty. 
In  the  case  of  the  board  schools  and  of  the  sewage  works,  the 
occupation  was  the  consequence  of  a  pre-existing  duty  ;  and  the 
duty  to  provide  schools,  or  sewage  works,  did  not  arise  out  of 
the  occupation. 

Rateability  of  a  lighthouse  from  which  no  profits  are  made. 

— In  Mersey  Docls  v.  JJaucillaa  (f),  the  Dock  Board  were  owners 
of  a  lighthouse ;  the  expenses  of  maintaining  it  Avere  paid  out  of 
dues  levied  on  shipping,  and  by  the  special  Acts,  the  dues  might 
not  exceed  what  was  necessar\^  to  meet  the  expenses  which  were  to 
be  paid  out  of  those  dues.  The  Court  of  Appeal  held  that  the 
lighthouse  Avas  not  rateable,  because  nothing  could  l)e  made  of  it, 
and  because  the  hypothetical  tenant  must  be  supposed  to  take 
subject  to  the  Acts  of  Parliament,  which  Avould  prevent  him  from 
making  a  profit,  and  that  the  lighthouse  Avas  therefore  "  struck 
with  sterility"  (/). 

As  this  decision  has  been  now  overruled  by  the  House  of  Lords 
in  London  County  Council  v.  Evith  and  West  Ham  {[/),  it  maybe 
useful  to  note  Avhy  it  Avas  Avrong.  It  is  now  established  (/<-)  that 
the  actual  occupier  must  be  taken  into  account  as  one  of  the 
possible  hypothetical  tenants.  The  actual  occupier,  the  Mersey 
Dock  Board,  did,  in  fact,  occupy  the  lighthouse  Avithout  making  a 
profit,  and  the  motive  for  that  occupation  AA-as  the  preservation  of 

(c)  R  V.  School  Board  for  Loudon  (188(3),  17-  Q.  B.  D.  738;  l.'vde's  Rat.  Api-. 
(1886—1890),  235,  infra,  p.  138. 

'{d)  London  C'ounti/  Council  v.  L'rith  and.  West  Ham.  [1893]  A.  (.'.  564  ;  liyde's 
Rat.  Api).  (1891—18^93),  413,  infra,  p.  141. 

((?)  14  Q.  15.  D.  770.  The  t'.xeiiiption  of  liglithousL's  under  the  Merchant  Shippinf; 
Acts  is  considered  in  Chapter  XL,  supra,  j).  121. 

(/)  As  to  this  ])lirase,  vide  infra,  p.  139. 

(r/)    [1893]  A.  C.  .'■.62  ;  Ryde's  Rat.  App.  (1891—1893),  41-3. 

{h)  See  11.  V.  School  board  for  London  (1SS6),  17  Q.  B.  D.  738  :  Ryde's  Rat.  Ai>p. 
(1886—1890),  235,  infra,  p.    154. 
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the  sliipping  entering  the  port  of  Liverpool,  and  not  the  making 
of  a  pecuniar}'  profit  out  of  the  dues. 

Assuming  that  no  tenant  would  take  the  lighthouse  in  order  to 
make  a  pecuniar}-  profit,  the  question  remained,  whether  the  Dock 
Board  would  themselves  take  the  lighthouse  in  order  to  protect  the 
shipping.  To  this  question,  which  was  unnoticed  by  the  Court 
of  A])peal,  the  facts  supplied  an  answer,  since  the  Dock  Board 
had  for  many  years  been  tenants  of  the  lighthouse  before  they 
purchased  it. 

Rateability  of  public  elementary  schools,  since  the  Mersey 
Docks  Case. — We  have  already  seen  that  in  Jones  v.  Mersey 
Docl-fi  {[)  Blackburn,  J.,  seemed  to  suggest  that  if  the  income  of 
the  docks  were  destroyed,  the  rateable  value  would  go  with  it. 
Subsequently,  in  two  cases  dealing  with  the  rating  of  waterworks 
belonging  to  municipal  corporations  (Jc),  it  had  been  held  that  the 
restrictions  imposed  upon  the  corporations  by  statute  with  regard 
to  the  charges  they  might  make  for  water,  affected  the  amount 
of  the  rateable  value ;  and  that  if  the  profit  Avhich  could  be  made 
under  the  statutory  restrictions  were  reduced  to  nothing,  though 
the  waterworks  were  rateable,  the  rateable  value  was  nil.  Applying 
this  theory  to  schools,  of  which  a  school  board  weie  either  free- 
holders or  lessees,  it  was  contended  in  West  Broimvich  School 
Boa  id  V.  West  Brmmvlcli  Overseers  (l),  that  as  the  Board  were 
prohibited  by  statute  from  making  a  profit,  there  was  no  beneficial 
occupation,  no  rateable  thing  to  assess ;  but  the  Court  of  Appeal 
held  that  the  schools  of  which  the  Board  were  lessees  were  rateable, 
because  the  landlord  could  find  a  tenant ;  and  that  the  schools  of 
which  the  Board  were  owners  were  rateable  because  the  Board  had 
l^ower  to  let  them.     And  BoWEN,  L.J.,  said  (/><)  : 

"  I  will  iissnmo  that  in  the  hands  of  the  School  Board  it  is  not  capable  of 
being  beneficially  occuijied  ;  but  we  must  consider  whether  it  is  cajjable  of 
being  beneficially  occupied  in  the  hands  of  any  other  person.  If  land  is  by 
law  struck  with  sterility  (;/)  when  in  any  and  everybody's  hands,  so  that 
no  profit  can  be  derived  from  the  occujiation  of  it,  it  cannot  be  rated  to  the 
relief  of  the  poor.  13ut  if  the  school-house  is  not  used  by  the  School  Board  for 
any  profitable  jmrpose,  it  hy  no  means  follows  that  the  site  of  it  must  bo 
sterile  in  every  other  person's  hands." 

The  decision  that  a  school  board  is  rateable  was  confirmed  in 
B.  Y.  School  Board  for  London  (o),  though  that  case  dealt  mainly 

(i)  (1865),  L.  R.  11  H.  L.  443,  sitpm,  p.  133. 

{^)  Mayor,  etc.,  of  IVorccstcr  v.  Droitnich  Union  (1870),  2  Ex.  J).  49  ;  46  L.  J. 
^I-  C.  241  ;  Mayor,  ck.,  of  J'cf.crhorov.fjh  v.  iStiiriifonl  Union  (1883),  31  \\'.  1!.  949  : 
see  Chapter  XV.',  infra. 

{I)  (1884),  13  Q.  B.  D.  929. 

ym)  13  (,).  B.  D.,  at  pp.  942,  943. 

(//)  This  phrase  appears  to  have  bueu  tiist  ust-il  liy  ]ji;i:tj,  L.J.,  iu  Counibcr  v. 
Berkshire  JJ.  (1882),  10  Q.  B.  D.,  at  p.  282. 

(«)  (1886),  17  g.  B.  D.  738  ;  Ryde's  Rat.  App.  (1886—1890),  23r.,  infra,  p.  154. 


CHAP.  XIT.]      MEANING   OF   "STRUCK   WITH   STERILITY."  1.S9' 

with  the  question,  on  what  principle  is  the  amount  to  be  ascertained,, 
at  Avhich  the  board  is  to  be  rated. 

The  meaning  of  the  phrase    "struck  with  sterility." — The 

passage  cited  in  the  preceding  paragraph  helped  to  bring  the 
phrase  "  struck  with  sterility  "  into  common  use  ;  but  the  doctrine 
laid  down  has  been  modified,  if  not  entirely  overruled,  by  London 
County  Council  v.  Erith  and  West  Hami  {p),  in  Avhich  Lord 
Herschell,  L.C,  after  quoting  the  passage  above  cited,  said  : 

"  If  laud  is  '  struck  with  sterility  in  any  and  everybody's  hands,'  whether 
by  law  or  by  its  inherent  condition,  so  that  its  occupation  is  and  would  be  of 
no  value  to  anyone,  I  should  quite  agree  that  it  cannot  be  rated  to  the  relief 
of  the  poor.  But  I  must  demur  to  the  view  that  the  question  whether  profit 
(by  which  I  understand  is  meant  pecuniarj'  profit)  can  be  derived  from  the 
occupation  is  a  criterion  which  determines  whether  the  premises  are  rateable, 
and  at  what  amount  they  should  be  assessed ;  and  I  do  not  think  that  a 
bnilding-  in  the  hands  of  a  school  board  is  incapable  of  being  beneficially 
occupied  by  them,  and  is  not  so  occupied  because  they  are  prohibited  from 
deriving  a  pecuniary  profit  from  its  ixse." 

There  is  no  objection  to  the  phrase  "struck  with  sterility"  if 
it  be  not  misapplied.  Land  dedicated  to  the  public  as  a  highway 
may  rightly  be  said  to  be  "struck  with  sterility  "  :  as  long  as  the 
dedication  lasts  no  tenant  would  give  anything  for  the  land,  and 
it  has  no  rateable  value.  If  a  tramway  be  laid  in  the  highway, 
and  power  be  given  to  charge  for  carrying  passengers  thereon,  the 
highway  is  no  longer  completely  "  struck  with  sterility,"  and  a 
tenant  will  give  a  rent  for  the  tramway.  So,  too,  if  by  Act  of 
Parliament  a  railway  company,  occupying  its  line  solely  for  the 
purpose  of  making  profit,  were  prohibited  from  charging  more 
than  certain  specified  rates,  "  the  restrictions  which  the  law  has 
imposed  on  the  profit- earning  capacity  of  the  undertaking  must 
be  considered  "  {q),  and  so  far  as  those  restrictions  diminish  the 
value  of  the  undertaking  (r),  it  may  rightly  be  said  to  be  struck 
with  partial  sterility. 

But  a  fallacy  is  involved  in  the  application  of  the  phrase  to 
land  which  is  occupied,  not  for  the  sake  of  making  profit  out  of 
the  occupation,  but  for  the  discharge  of  a  public  duty.  If  a  public 
body  has  to  perform  a  pubHc  duty  Avhich  involves  the  occupation 
of  land  or  buildings,  it  will  give  a  rent  for  such  land  or  buildings, 
even  though  the  occupation  necessarily  involves  a  pecuniary  loss. 
The  land  has  a  value,  though  it  produces  no  profit.  In  the  case 
of  a  sewage  farm  carried  on  at  a  loss,  the  value  of  such  a  farm  is 

[i))  [1893]  A.  C.  562,  at  p.  591  ;  Ryde'.s  Rat.  App.  (1891—1893),  413,  at  p.  426. 

[q)  Per  Lord  Heuschkli,,  L.C,  in  Lunilon  Cuim/i/  Cocncil  v.  Erith  and  West 
Ham,  [1893]  A.  0.  562,  at  p.  592  ;  aud  see  the  remarks  on  this  passage  in  Sculcoaten 
Union  v.  Hull  Docks,  [1895]  A.  C.  136,  at  p.  150,  infra,  p.  241. 

(/•)  There  is  a  distinction  between  a  diminution  of  the  value  of  the  undertaking 
aud  a  diminution  of  the  profit  which  a  jiarticular  occupier  can  make  :  viile  infru^ 
]>.   173. 
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SO  great  that  the  owners  are  content  to  forego  the  (comparatively) 
small  amount  of"  profit  which  might  arise  from  the  use  of  the  land 
for  ordinary  agricultural  purposes  (.«<),  The  appropriation  of  the 
land  to  a  sevvao^e  farm  haviusj  made  it  more  valuable  than  it  was 
before,  it  is  clearly  wrong  to  contend  that  it  is  by  that  appropriation 
"  struck  with  sterility." 

The  Burton  Case. — In  dealing  with  the  absence  of  profit,  a 
distinction  may  be  drawn  between  schools  and  sewage  farms  or 
sewers.  A  school  board  may  make  no  profit  out  of  their  schools, 
but  it  is  at  least  conceivable  that  some  other  occupier,  using  the 
buildinge  as  they  stand,  either  for  schools  or  for  other  purposes, 
could  make  a  profit,  and  would  pay  a  rent.  But  it  may  be 
contended  that  in  the  case  of  a  sewer,  and  of  a  sewage  farm  (as 
long  as  it  remains  a  sewage  farm),  no  profit  can  be  made,  and 
no  rent  would  be  given,  by  any  occupier  other  than  the  public 
authority  Avho  are  the  owners.  Does  this  fact  (if  it  be  proved) 
make  any  difference  ? 

The  decision  in  the  Court  of  Appeal  in  R.  v.  School  Board  for 
London  {t)  showed  that  the  actual  occupier  must  be  taken  into 
account  as  a  possible  hypothetical  tenant,  and  the  rent  which  that 
occupier  would  give  must  be  considered.  The  logical  result  of 
this  decision  appears  to  be  that,  if  the  actual  occupier  would  give 
a  rent  (if  he  were  not  the  owner),  he  is  rateable,  although  the 
tiling  occupied  cannot  from  its  very  nature  be  a  source  of  profit  to 
him,  or  to  any  other  occupier.  And  in  Mayor,  etc.,  of  Burton- 
upon-Trent  v.Burton-upon-Trent  Union  (u),  the  Court  of  Appeal 
held  that  the  corporation  were  rateable  for  a  sewage  farm  and 
pumping  station  connected  therewith,  for  Avhich  they  had  been 
rated  at  substantial  sums.  The  case  contained  the  followinar  fiudino; 
of  fact  (;/;)  : 

"  It  is  impossible  tu  work  the  sewage  farm  except  at  a  loss,  aud  the  hiiitl  and 
pumping  station  while  used  as  part  of  the  sewage  system  are  incapable  of 
yielding  a  proht  or  advantage,  except  that  they  enable  the  apjiellants  to 
convey  the  sewage  on  to  the  farm,  but  the  appellants  would  not  be  able 
to  carry  out  their  statutory  duties  as  to  the  disposal  of  sewaye  at  any  other 
place  at  a  smaller  expense.  If  the  land  and  pumi)iiig  station  in  (question 
belonged  to  a  jjrivate  owner  he  would  let,  and  th(i  appellants  would  hire  them 
at  a  yearly  rent  sufficiently  high  to  sui)ii(>rt  the  inesent  rate"  (//). 

The  Court  of  Appeal  held,  relying  mainly  upon  this  finding 

(s)  See  Mayor,  ttc,  of  Btirton-U'ijun-Tiriit  v.  Burtoii-viiun-Trcid  Uiiloa  (1SS9), 
24  Q.  B.  D.  197  ;  Rvde's  Rat.  App.  (1886—1890),  314. 

(0  (1886),  17  Q.  B.  D.  738,  infra,  d.  154. 

Ut)  (1889),  24  Q.  B.  D.  197  :  Ryde's  Rut.  App.  (1886— 1890\  314. 

(a.-)  See  24  Q.  B.  I).,  at  p.  198. 

{y)  A  very  shailar  lindiiig  was  included  in  each  of  the  cases  relating  to  the  Loudon 
County  Council's  sewers  and  sewage  works,  in  which  the  rating  authority  succeeded. 
Ko  such  fiuding  was  inserted  in  tlie  Brockiccll  Park  Case  {vide  infra,  p.  146),  iu 
widch  the  rating  authority  failed. 
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that  the  case  fell  within  R.  v.  School  Board  for  London  (s),  and 
that  the  rate  appealed  against  was  right. 

This  decision  abolished  the  rule  laid  down  in  Mdropolitan 
Board  of  Works  v.  West  Hani  (a),  that  a  pumping  station  must 
be  rated  at  the  rent  for  which  it  would  let  to  a  hypothetical  tenant, 
if  disconnected  from  the  drainage  scheme,  and  used  for  some  other 
purpose.  In  other  words,  the  Burton  Case,  in  fixing  the  measure 
of  rateable  value,  substitutes  the  value  of  the  pumping  station  to 
the  actual  occupier  for  the  value  to  other  occupiers  using  tiie  station 
in  a  different  way. 

The  London  Sewers  Cases.— Before  considering  the  decision 
of  the  House  of  Lords  in  these  cases  (given  in  1893),  it  may  be 
convenient  to  note  the  conflict  of  decisions  which  existed  at  the 
time.  Sewers  had  been  held  to  be  not  rateable,  whether  they  lay 
under  the  surface  of  a  highway  (6)  or  were  placed  in  a  raised 
embankment  above  the  surface  of  land  which  had  jjreviously  been 
rated  (t).  A  pumping  station  and  sewage  farm  had  been  held  to 
be  rateable,  although  not  profitable,  in  the  Burton  Case  (d), 
because  the  actual  occupiers  would  be  willing  to  give  a  rent  for 
such  premises ;  and  this  decision  was  followed  by  the  Court  of 
Appeal  in  the  first  of  the  London  County  Council's  appeals  (e). 
An  exception,  first  introduced  in  Owen's  College  v.  Chorlton-upon  - 
Medloch  (/),  was  applied  by  the  Court  of  Appeal  to  sewage  works 
in  London  County  Council  v.  West  ILam  (g),  and,  again,  in  London 
County  Council  v.  >S^^.  George's  Union  (h),  in  which  it  was  held, 
that  if  the  actual  occupier  was  prohibited  by  statute  from  being  a 
tenant  (as  distinguished  from  the  owner)  of  the  premises  to  be 
rated,  he  must  be  excluded  from  con.sideration  as  a  possible 
hypothetical  tenant.  These  two  cases  were  consequently  in  direct 
conflict  with  the  first  of  the  London  County  Council's  cases. 
j\loreover,  the  logical  outcome  of  the  principles  on  which  the 
Burton  Case  was  based  was  to  make  sewers  as  w^ell  as  sewage 
w^orks  rateable.  That  case  was  therefore  possibly  in  conflict  with 
the  earlier  decisions  above  cited  (i),  in  which  sewers  (whether  above 
or  below  ground)  were  held  not  rateable. 

The  House  of  Lords,  in  London  County  Council  v.  Erith  and 

{z)  (1386),  17  Q.  B.  D.  738,  infra,  p.   UA. 

(«)  (1870),  L.  R.  6  Q.  V>.  193,  hifm,  p.  154. 

{h)  R.  V.  Metropolitan  Board  vf  Works  (1868),  L.  R.  4  Q.  B.  \:j,mpra,  p.   135. 

(c)  Mcti-opoUtan  Board  of  JForts  v.  Wed  Bam  {1870),  L.  R.  6  Q.  B.  193,  supra, 
p.  136. 

(;d)  Mayor,  etc.,  of  Burfon-upoii- Trent  v.  Burton-upon-Trent  Union  (1889),  24 
Q.  B.  D.  197,  supra,  p.   140. 

(e)  London  County  Council  v.  Erith,  [1893]  A.  C.  562  ;  not  reported  in  the  conrts 
oelow  the  House  of  Lords. 

(/)  (1886),  18  Q.  B.  D.  403  :  Ryde'.s  Rat.  Ap[>.  (1886—1890),  256  ;  infra,  xk  153. 

((/)  [1892]  2  Q.  B.  44.  '  (/()  [1893]  1  Q.  B.  210. 

(i)  li.  V.  Metropolitan  Board  of  Jf'orks  :  3LiropoHtan  Board  of  Works  v.  West 
Ham,  ubi  supra. 
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West  Ham{k),  dealt  with  these  decisions  in  the  following  way : 
They  overruled  the  Oivens  Collefic  Case  and  the  decisions  which 
followed  it ;  they  affirmed  the  Burton  Case ;  they  overruled 
Metro poUto.n  Board  of  Works  v.  West  Bam  (l),  so  far  as  that  case 
decided  that  sewers  in  a  raised  embankment  (on  ground  formerly 
rated)  were  not  rateable  ;  they  neither  affirmed  nor  (expressly) 
overruled  B.  v.  Metro'politan  Board  of  Works  (m),  in  wdiich  it  had 
been  held  that  sewers  under  a  highway  were  not  rateable. 

The  judgment  of  the  House  of  Lords  was  delivered  by  Lord 
Herschell,  L.C.jWho,  after  referring  with  approval  to  the  judgment 
of  Blackburn,  J.,  in  Jones  v.  Mersey  Docks  (n)  (in  which 
"  l)eneficial  occupation"  was  said  to  be  essential  as  the  foundation 
of  the  rate),  continued  (o) : 

"  The  learned  jmlge,  in  iny  ojnnion.  did  not  :ind  could  not  have  meant  that 
it  is  essential  to  rateability  that  a  particular  occupier  of  the  land  can  make  a 
peciuiiary  profit  by  the  use  to  which  he  is  putting  it.  It  is,  I  think,  rateable 
whenever  its  occupation  is  of  value  "  {/>). 

This  part  of  the  judgment  dealt  only  with  pumping  stations, 
and  the  question  remained  whether  the  same  principle  applied 
equally  to  the  sewer,  and  the  House  of  Lords  held  that  it  did. 
The  only  sewer  in  question  was  a  sewer  in  a  raised  embankment 
on  land  formerly  rated.     And  Lord  Herschell,  L.C,  said  (q)  : 

"  I  confess  I  see  the  utmost  difficulty  in  distinguishing  such  an  erection  as 
this  upon  the  suiface  of  land  from  any  other  erection  specially  suitable  for  the 
jjurposes  of  a  particular  occupier,  but  which  might  render  it  of  less  value  for 
occupation  by  other  persons  not  requiring  it  for  that  sjjecial  purpose.  And  if, 
in  general,  owners  who  occupy  land  in  order  to  discharge  a  dutj'  imposed  on 
them  by  statute  may  be  regarded  as  amongst  the  hjqwthetical  tenants,  I 
cannot  find  any  sound  basis  on  which  to  rest  a  distinction  in  favour  of  the 
Metropolitan  Board  of  "Works  or  their  successors,  the  London  County  Council, 
in  respect  of  this  particular  use  of  the  laud  which  they  own.  .  .  .  Even  if 
the  sewers  are  in  general  exempt  from  rateability,  the  particular  sewer  work 
in  the  parish  of  West  Ham  cannot  be  so  treated." 

Sewers  and  sewage  works :  by  what  criterion  are  they  to  be 
distinguished. — In  Mayor,  etc,  of  Leicester  v.  Overseers  of  Beaii- 
hio/d  Leys  and  Barrow-on-Soar  Union  (r),  in  which  the  special 
case  was  stated  before,  but  argued  after,  the  decision  of  the  House 
of  Lords  in  London  County  Council  v.  Erith  and  West  Hani  {s), 
the  appellants  were  rated  for  a  sewage  farm,  and  sewage  works, 

{k)  [1893]  A.  C.  :.6-2  ;  Ryde's  Rat.  App.  (1891  —  1893),  413. 
[l)  (1870),  L.  R.  6  Q.  B.  193,  supra,  p.   136. 
(m)  (1868),  L.  R.  4  Q.  B.  15,  siqira,  p.   135. 
{n)  (1865),  11  H.  L.  Cas.  443,  at  p.  462,  supra,  p.   133. 
(o)  [1893J  A.  C,  at  p.  585  ;  Ryde's  Rat.  App.  (1891—1893),  at  p.  421. 
(;))  Tills  view  is  repeated  in  a  passage  part  ot'  which  has  been  cited  in  discussiuf; 
the  phrase  "struck  with  sterility"  ;  saprn,  p.  139. 

{q)  [1893]  A.  C,  at  p.  600  ;  Ryde's  Rat.  App.  (1891—1893),  at  p.  436. 
(r)  [1894]  RvdeaiKl  Konstam"s  Rat.  App.  (1894—1904),  140. 
(5)  [1893J  A.'C.  562  ;  Ryde'.s  Rat.  App.  (1891—1893),  413. 
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which  included  an  underground  rising  main  (up  which  the  sewage 
was  forced  from  a  pumping  station),  tanks,  open  and  underground 
•channels  for  delivering  the  sewage  on  the  sewage  farm,  and  under- 
ground effluent  culverts.  As  to  the  farm  and  parts  of  the  Avorks, 
it  was  conceded  that  they  were  rateable  under  the  decision  of  the 
House  of  Lords;  but  the  appellants  contended  that  at  all  events 
•the  rising  main  and  the  other  underground  pipes  were  not  rate- 
able, on  the  ground  that  they  were  sewers.  The  court  (though 
apparently  assuming  that  ordinary  sewers  were  exempt  under  the 
House  of  Lords'  decision)  held  that  the  matters  in  question  were 
not  simple  sewers,  but  Avere  parts  of  or  adjuncts  to  a  system  of 
■sewage  works  on  a  sewage  farm,  and  that  they  were  rateable. 

The  effect  of  this  decision  appears  to  be  that  if  sewage  passes  by 
"the  force  of  gravitation  down  an  underground  pipe,  that  pipe  is  a 
sewer,  and  (apparently)  ought  not  to  be  rated ;  but  if  sewage 
passes,  under  artificial  pressure,  up  an  underground  pipe,  that  pipe 
may  be  regarded  (in  some  cases  at  least)  as  part  of  "  sewage 
works,"  and  ought  to  be  rated. 

Whether  underground  sewers  are  rateable. — The  judgment 
•of  the  House  of  Lords  in  London  County  Council  v.  Erith  and 
West  Ham  (t)  expressly  left  undecided  the  question  whether 
sewers  under  ground  are  rateable,  while  expressly  deciding  that 
a  sewer  in  an  embankment  raised  above  the  surface  of  the  ground, 
previously  rated,  was  rateable.  In  a  later  case — Ystrad>jfodvjg 
■and  Pontypridd  Seiverage  Board  v,  Neu^port  Union  (it) — the 
Court  of  Appeal  expressly  decided  that  some  underground  sewers 
-at  least  were  rateable.  In  that  case  the  sewerage  l)oard  had 
•constructed  a  sewage  carrier  17|  miles  long,  of  which  nearly 
2|  miles  were  in  the  parish  of  Rumney,  to  which  the  appeal 
related.  The  sewage  carrier  in  that  parish  consisted  paitly  of 
iron  pipes  carried  on  concrete  arches  above  the  surface  of  the 
ground,  partly  of  pipes  laid  below  the  surface  and  ordinary 
level  of  the  ground,  partly  of  pipes  below  the  surface,  but 
•covered  by  an  artificial  embankment  of  vaiying  height  which  rose 
above  the  level  of  the  adjacent  land,  and  partly  of  pipes  passino- 
partly  over  and  partly  under  the  surface  of  the  foreshore  of  the 
Bristol  Channel.  The  sewerage  board,  under  special  contracts 
with  the  councils  of  three  urban  districts  outside  the  area  of  the 
board,  received  the  sewage  from  those  districts  into  the  sewao-e 
•carrier,  in  consideration  of  annual  payments  of  substantial  amount 
made  by  the  three  district  councils  to  the  sewerage  board,  which 
payments  much  reduced  the  rate  required  to  be  levied  by  the 
board  in  their  area.     The  sewage  carrier  merely  carried  the  sewao-e 

(0  [1893]  A.  C.  562;  Hyde's  R-.it.  App.  (1S91— 1893)  413,  tiupra,  p.  142 
(u)  [1901J  1  K.  B.  406. 
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of  distant  towns  through  the  parisli  of  Riimne}-,  and  had  no  con- 
nection with  any  lands  or  buildings  in  that  parish.  The  embank- 
ment varied  from  18  inches  to  6  feet  in  height  above  the  ground, 
and  was  grazed  over ;  it  was  not  separated  by  any  fence  from  the 
adjoining  land,  and  cattle  passed  freely  over  it;  and  the  assessment 
of  the  land,  through  which  it  passed,  had  not  been  altered  by  reason 
of  the  making  of  the  embankment.  The  assessment  committee 
had  rated  the  whole  of  the  sewage  carrier  at  800/.  gross,  and  700/. 
rateable  value,  but  it  is  not  stated  in  the  case  how  this  sum  was 
arrived  at.  The  sessions  held  that  the  portions  of  the  sewage 
carrier  which  were  underground,  or  in  the  embankment,  were  not 
rateable,  and  reduced  the  assessment.  But  the  Court  of  Appeal 
(affirming  the  decision  of  the  Queen's  Bench  Division)  held  that 
the  whole  was  rateable.  RoMER,  L.J.,  in  delivering  the  written 
iudgment  of  the  Court  of  Appeal,  said  (./)  : — 

"Since  tlio  decision  of  the  House  of  Lords (//)  we  think  it  must  be  taken 
that  the  authorities,  which  decided  that  certain  underground  sewers  of  i)ublic 
bodies  were  not  liable  to  be  rated,  are  not  based  on  sound  principle,  and  are 
to  be  regarded  as  anomalies  in  rating  law.  These  authorities  will  certainly  not 
1)6  extended ;  and,  to  enable  new  sewers,  which  would  be  priind  fm-ic.  rateable 
according  to  ordinary  principles,  to  escape  from  liability,  it  must  be  shown  by 
their  owners  that  they  fall  strictly  within  the  narrow  limits  of  the  authorities 
we  are  refeiTing  to.  On  examination  of  the  case  of  U.  v.  Metropolitan  Boanl 
of  Works  (2),  which  is  the  leading  one  of  the  authorities  in  question,  it  will 
be  found  that  the  sewers  there  held  not  rateable  had  the  following  features: — 
(1)  They  were  quite  underground,  so  that  the  surface  under  which  they  ran 
was  not  occupied  or  in  any  way  affected  by  them,  and  {'!)  no  payment  was 
made  to  the  owTiers  of  the  sewers  for  the  iise  of  them  by  others.  We  think 
that  all  sewers,  which  on  general  principles  are  prinnl  fdclf  rateable,  and 
which  are  not  protected  by  prior  decisions,  shoidd  be  held  rateable,  unless 
the  two  featui'es  above  mentioned  are  found  to  exist  in  relation  to  them  {0). 
With  regard  to  the  first  feature,  it  is  true  that  in  the  case  of  the  MdropoUtan 
Board  of  Works  v.  West  Ham  (b)  it  was  ruled  that  for  rating  piu'poses  no 
distinction  existed  between  a  sewer  can-ied  imderground  and  one  carried 
upon  an  embankment ;  but  after  the  decision  of  the  House  of  Lords  above 
mentioned,  and  the  observations  of  Lord  Heksciiell,  L.C,  at  p.  600  of  the 
report  of  that  decision  (/'/>),  we  think  that  it  can  no  longer  be  considered  that 
that  ruling  is  law.  With  regard  to  the  second  featm-e,  it  appears  to  us  from 
the  judgment  of  the  court  in  the  case  of  B.  v.  Metropolitan  Board  of  Works  (c) 
that  th.at  feature  was  treated  as  of  great  importance.  In  the  judgment  of 
the  court  delivered  by  Lusii,  J.,  he  observes  significantly  that  the  sewers  he 
was  dealing  with  were  not  'at  present'  the  subject  of  a  beneficial  occupa- 
tion, and  he  proceeds  to  say  that  '  no  pajTuent  is  made  to  the  board  for  the 
use  of  them.'  We  gather  that,  if  any  such  pajinent  had  been  made,  the 
decision  would  have  been  the  other  way.  It  is  true,  judging  from  more 
recent  authorities,  that  the  judgment  ought  not  to  have  been  based  on  such 

(x)   [1901]  1  K.  1).  413. 

(]/)  Londoii  Cuuntij  L'ohikH  v.  Erithand  West  Ham,  [1903]  A.  C.  562,  supra,  p.  142. 

(2)  (1868),  L.  K.  4  Q.  B.  15  :  supra,  p.  135. 

(a)  Note  tliat  both  the  comlitious  imisr  exist  to  create  exemption. 

(6)  (1870),  L.  R.  6  Q.  B.  193  ;  snpru,  p.  136.  {bb)  Supra,  p.  142. 

(c)  (1868),  L.  K.  4  Q.  B.  15. 
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a  distinction  as  that  pointed  out;  but  the  ajipellauts  here  cannot  take  advan- 
tage of  that  error  on  the  part  of  the  judges  who  decided  the  case  in  order  to 
extend  in  their  favour  the  ambit  of  an  anomalous  case  based  on  no  sound 
principle.  And  further  we  cannot  find  in  any  reported  case,  where  sewers 
have  been  held  not  rateable,  that  it  has  been  proved  that  payments  were 
being  made  for  the  use  of  those  sewers  by  others,  and  that  this  fact  has  been 
called  to  the  attention  of  the  court.  ...  This  carrier  is  new,  and  cannot 
claim  an  exemption  from  rateability  for  a  long  period.  It  is  to  a  great 
extent  above  or  on  the  surface,  and  even  as  to  the  part  not  immediately  on 
the  surface,  we  cannot  say  that  it  is  so  far  below  the  surface  as  in  no  way  to 
affect  it.  Moieover,  in  this  case,  we  think  that  the  sewage  carrier  in  the 
parish  of  Eumney.  being  one  continuous  construction,  should  be  dealt  with 
as  a  whole,  and  that  it  would  not  be  right,  as  to  the  part  below  the  surface, 
to  dissever  the  sewer,  and  to  saj'  as  to  that  part  that  it  is  to  be  taken  as  an 
independent  sewer,  and  be  separatelj-  treated  for  the  jmrposes  of  rating." 
[The  learned  judge  fiu-ther  held  that  the  receijit  of  contributions  from  other 
authorities  was  a  further  reason  for  holding  the  board  rateable  for  the  sewer.] 

The  jadginent  above  cited  accepts  an  anomaly,  founded  on 
no  sound  principle,  mainly  because,  as  was  said  by  Lord  Her- 
SCHELL  in  London  County  Council  v.  Erith  and  West  Ham  {d), 
it  was  inexpedient  to  interfere  with  a  long  course  of  practice  sup- 
ported by  decisions  not  of  very  recent  date.  But  it  may  bo 
doubted  whether  the  anomaly  can  remain  long  as  it  now  stands. 
Two  conditions  are  required  to  make  a  sewer  not  rateable:  (1)  it 
must  be  entirely  underground,  so  as  in  no  way  to  affect  the  sur- 
face ;  (2)  there  must  be  no  contribution  to  its  owners  paid  bv 
other  persons  for  the  use  of  it.  As  to  the  first  condition,  it  seems 
absurd  that  a  sewer,  which  would  otherwise  be  exempt,  should 
lose  the  exemption  because  a  part  of  it,  in  another  parisli,  rises 
above  the  grovind,  or  (if  this  be  not  enough  to  take  away  the 
exemption)  that  exemption  in  any  given  parish  should  depend 
upon  the  question  whether  the  parts  above  ground  are  inside  or 
outside  the  parish  boundary  ;  and  that  the  total  rateable  value  of 
any  given  sewer  should  depend  upon  the  question  whether  the 
parts  above  ground  are  all  included  in  one  parish,  or  are  distributed 
through  the  various  parishes  in  which  the  sewer  lies.  For  on  this 
view,  if  all  the  parts  above  ground  are  in  one  parish,  the  sewer  is 
rateable  in  that  parish  only  ;  whereas  if  the  parts  above  ground 
are  distributed  through  all  the  parishes,  the  whole  of  the  sewer  is 
rateable. 

As  to  the  second  condition  ; — if  two  districts  combine  to  make  a 
sewer,  and  allow  a  third  district  to  use  it  on  payment  of  an  annual 
contribution  towards  the  expenses,  the  sewer  is  rateable ;  but  if 
the  three  districts  combine  to  make  the  same  sewer  at  their  joint 
expense,  the  sewer  is  not  rateable. 

{d)   [1893]  A.  C.  569,  at  p.  599  ;  Ryde's  Rat.  App.  (1891—1893).  413,  at  p.  436. 
Cf.  Crease  v.  Scvwle,  [1842]  2  Q.  B.  862,  at  pp.  885,  886  ;  E.  v.  Sheffield  Gas  Co 
[1863]  32  L.  J.  M.  C.  169,  at  p.  172. 
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Again,  tlie  main  reason  why  the  London  County  Council  were 
lield  rateable  for  their  sewer  above  the  ground  in  West  Hani,  was 
that  they  had  a  beneficial  occupation  of  it,  in  that  it  enabled  them 
to  discharge  their  statutory  duty  of  disposing  of  the  sewage  of 
London,  to  the  great  benefit  of  London.  But  it  seems  absurd  that 
if  such  a  sewer  be  underground,  this  great  benefit  should  be 
ignored,  while  the  receipt  of  a  comparatively  trifiing  sum  from 
another  local  authority  may  be  held  sufficient  to  make  the  sewer 
rateable. 

The  anomalies  here  pointed  out  are  anomalies  as  between  one 
sewer  and  another.  The  further  anomalies  as  between  under- 
ground sewers  and  underground  railways,  or  gas  or  water  pipes, 
must  not  be  forgotten. 

Brockwell  Park  Case. — In  Lahthetlt  Overseers  v.  London 
Coantij  Council  (e),  an  attempt  was  made  to  rate  the  London 
County  Council  in  respect  of  Brockwell  Park,  acquired  by  them 
under  a  local  Act,  which  provided  that  the  council  might  purchase 
the  park,  and,  when  they  had  acquired  it,  should  hold  and  maintain 
it  as  a  park  for  the  perpetual  use  thereof  by  the  public  for  exercise 
and  recreation.  The  necessary  expenses  of  maintaining  the  park 
as  a  whole  with  the  buildings  upon  it  far  exceeded  any  sums  of 
money  which  were  or  could  be  derived  from  licences  for  the  supply 
of  refreshments,  or  for  grazing  rights,  or  otherwise.  There  were 
houses  in  the  park,  used  as  residences  for  the  constables,  and 
.superintendent  ;  and  other  buildings  used  as  a  public  gymnasium, 
shelters,  store-room,  tool-shed,  and  the  like.  The  park  was  open 
to  the  public  by  day,  but  at  night  they  were  excluded,  and  the 
gates  were  locked  by  the  servants  of  the  county  council.  It  was 
found  as  a  fact  that  if  the  county  council  had  had  a  duty  to  provide 
an  open  space  for  the  public,  and  had  wished  to  take  the  park  as 
tenants,  they  would  have  had  to  pay  a  rent  sufficient  to  sup- 
port the  rate.  The  Queen's  Bench  Division  held  that  the  county 
council  had  a  beneficial  occupation  and  were  rateable.  The  Court 
of  Appeal  reversed  this  decision,  holding  that  the  occupation  was 
not  beneficial  ;  and  the  House  of  Lords  held  (1)  that  the  county 
council  were  not  in  occupation  at  all,  and  (2)  that  the  occupation 
was,  at  all  events,  not  beneficial  (/). 

The  decision  of  the  Court  of  Appeal  and  of  the  House  of  Lords, 
that  the  occupation  of  tlie  county  council  was  not  beneficial 
because  they  could  make  nothing  by  it,  must  be  considered  with 
reference  to  the  fact  that  the  county    council    had    no    duty    to 

('•)   [1897]  A.  C.  6-25  ;  76  L.  T.  795  ;  46  W.  R.  79  ;  61  J.  P.  oSO  ;  66  L.  J.  Q.  B.  806. 

(/)  Lord  Halsbuhy,  L.C,  relied  niaiulj' on  the  tir.st  ground,  ]iut  "did  not  disagree 
witli  the  rea.soniiig"  of  the  Court  of  Appeal,  which  related  almost  entirely  to  tlie 
second  ground.     Lord  Heuschell  based  his  judgment  maiuly  ou  the  second  ground. 
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provide  a  park,  and  to  the  very  limited  fiudiug  of  fact  (g),  that  if 
they  had  tuisJied  to  take  the  park  ^'-s  tenants,  they  would  have  had 
to  pay  a  rent  sufficient  to  support  the  rate.  Unless  these  facts  be 
remembered,  some  of  the  passages  in  the  judgments  in  the  Brock- 
well  Park  Ca.se  are  in  conflict  with  the  principle  that  pecuniary 
profit  is  not  essential  to  "  beneficial  occupation."  Thus,  Lord 
Halsbury,  L.C,  said  (/t)  : 

"  No  tenant  would  give  anytking  for  an  occupation  which  would  not  give 
him  a  capacity  to  earn  more  than  the  rent  which  he  is  called  upon  to  j)ay  for 
it,  and  if  the  statute,  as  in  this  case,  prevents  him  from  earning  anything, 
there  can,  under  the  Parochial  Assessment  Act,  be  no  rateable  occujiation, 
as  under  that  Act  the  rate  is  to  be  measured  by  the  rent  which  a  tenant 
would  pay." 

It  cannot  be  supposed  that  in  this  judgment  Lord  Halsbury 
intended  to  overrule  the  decisions  of  the  Court  of  Appeal  in  M.  v. 
School  Board  for  Loudon  (^)  and  Mayor,  etc.  of  Biirton-upon- 
Trent  v.  Biirton-upon-Trent  Union  {k),  and  of  tlie  House  of 
Lords  in  London  County  Council  v.  Erith  and  West  Ham  (l), 
which  established  the  proposition  that  ivhere  a  public  body  have 
to  perform  a  duty  which  involves  the  occupation  of  laud,  the  absence 
of  pecuniary  profit  arising  from  that  occupation  does  not  prevent 
the  occupation  from  being  beneficial.  In  the  Brockwell  Park  Case 
(in  the  passage  cited  above),  Lord  Halsbury  was  dealing  with 
land,  which  was  not  occupied  in  order  to  discharge  a  jjublic  duty, 
and  from  tlie  occupation  of  which  no  profit  could  arise  :  nor  was 
there  any  finding  that  the  county  council  would  have  taken  the 
land  for  any  other  motive.  The  tenant  would  then  have  no  motive 
for  giving  rent  for  such  land,  and  it  could  be  said  to  be  incapable 
of  beneficial  occupation,  without  contradicting  [the  other  cases 
above  cited  (m). 

The  decision  in  the  Brockwell  Park  Case  was  followed  in  dealing 
with  a  similar  public  park  in  Mayor,  etc.  of  Manchester  v.  Chorlton 
Union  {n),  and  was  held  to  apply,  although  under  s.  44  of  the 
Public  Health  Acts  Amendment  Act,  1890  (o),  the  corporation,  in 
whom  the  park  in  question  was  vested,  had  power  to  close  it  for  a 
limited  number  of  days,  for  the  purposes  of  any  agricultural  or 

(g)  Compare  the  tindings  in  London  County  Council  v.  Erith  and  JVcst  Ham, 
[1893]  A.  C.  562,  supra,  p.  141  ;  and  in  Mayor,  etc.  of  Burton- upon- Trent  v.  Burlon- 
i,pnn-Trcnt  Union  (1889),  24  Q.  B.  D.  197,  supra,  p.  140  ;  and  see  the  remarks  of 
A.  L.  Smith,  L.J.,  hereon,  [1S96]  2  Q.  B.,  at  pp.  38,  39. 

[h)  [1897]  A.  C,  at  p.  630. 

[i)  U886;,  17  Q.  B.  D.  738,  supra,  p.  138. 

[k)   (1889),  24  Q.  B.  D.  197,  supra,  p.  140. 

[V)  [1893]  A.  C.  136,  supra,  pp.  141,  142. 

[m)  Those  cases  were  expressly  recognised  by  A.  L.  SMirir,  L.J.,  whose  judgment 
was  approved  by  Lord  Halsbury. 

(n)  Q.  B.  D.,  April  22nd,  1899,  coram  Daulixo  and  Chaxxell,  JJ.  :  see  the 
Times  newspaper,  April  24th,  1899. 

(o)  53  &  54  Vict.  c.  59.  This  Act  did  not  apply  to  the  Brockwell  Park,  which 
was  situated  withiu  the  metropolis. 

L  2 
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Other  show,  and  to  make  a  charge  for  admission.  It  is  submitted 
that  in  order  to  establish  rateability,  it  would  be  necessary  to 
prove  the  exercise,  as  well  as  the  existence,  of  such  a  power;  and, 
further,  a  balance  of  income  over  the  general  expenses  of  main- 
tenance, resulting  from  such  exercise. 

It  may  here  be  mentioned,  though  it  is  not  absolutely  clear  that 
the  decision  is  in  point,  that  in  the  case  of  a  common  dedicated  to 
the  public  as  a  recreation  ground,  and  vested  in  the  London 
County  Council  for  that  purpose,  it  has  been  held  that  the  London 
County  Council  are  not  liable  for  paving  expenses  as  "  owners  "  of 
the  common  within  the  definition  in  s.  250  of  the  Metropolis 
Management  Act,  1855,  even  though  the  county  council  have 
erected  lodges  on  the  common  for  the  keepers,  and  derive  small 
annual  profits  from  the  letting  of  the  herbage  and  a  refreshment 
room  {2>).  By  the  definition  above  referred  to,  "  owner "  means 
"  the  person  receiving  the  rack  rent,  or  who  would  receive  the 
same  if  the  lands  were  let  at  a  rack  rent." 

{/))  Loudon  Counlji  Covjicil  v.  Wainhtrorlh  Borou(i]i  CoitvdJ,  [1903]  1  K.  1*.  797. 
Compare  Great  Eastern  Jtail.  Co.  v.  Haclcncy  (1883),  S  App.  Cas.  687. 
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Preliminary. — The  Statute  of  Elizabeth  does  not  accurately 
define  how  the  value  of  land  is  to  be  measured :  it  speaks  of 
"  taxation  "  of  the  occupiers  and  other  persons  "  in  such  competent 
sums  of  money  as  they  (the  overseers)  shall  think    fit,"  and   of 
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collecting  a  stock  of  goods  "  according  to  the  ability  of  the  parish." 
It  is,  however,  implied  in  the  statute  that  the  rate  must  be  made 
with  equality  (r<),  and  it  was  early  so  decided  (/>)  ;  and  for  many 
years  decisions  on  questions  of  amount  were  little  more  than 
examples  of  attempts  to  ascertain  how  "  equalit}'- "  among  the 
several  ratepayers  was  to  be  arrived  at. 

If  each  parisli  were  a  separate  rating  area  for  all  purposes, 
lev3nng  its  own  rates  for  expenditure,  falling  upon  tliat  parish  only, 
it  would  make  no  difference  to  the  several  ratepayers  inter  se 
whether  the  rate  Avere  imposed  on  the  whole,  or  the  half,  or  the 
quarter,  of  the  value  of  each  and  all  of  the  rateable  hereditaments 
in  the  parish,  jDrovided  that  one  and  the  same  proportion  were 
applied  to  all.  An}'  reduction  in  the  annual  value  involves  a 
corresponding  increase  in  the  rate  in  the  pound,  since  the  total 
sum  to  be  levied  by  the  rate  must  be  raised  in  any  event :  and  it 
makes  no  difference  to  the  occupier  of  a  house  w^orth  100/.  a  year 
whether  he  pays  a  rate  of  Is.  on  1001.,  or  a  rate  of  2s.  on  50?. 
Before  the  passing  of  the  Parochial  Assessments  Act,  1836,  it  was 
by  no  means  uncommon  to  levy  the  rate  upon  the  half,  or  on  some 
other  fraction  of  the  yearly  value  of  property  (c).  But  at  the 
present  day  a  large  part  of  local  expenditure  is  levied  by  such 
bodies  as  guardians  of  unions,  and  county  councils,  whose  juris- 
diction extends  over  several  parishes.  In  order  that  the  rates 
made  to  meet  the  expenditure  of  such  authorities  ma}*  be  fairly 
imposed,  it  is  essential  that  the  same  measure  of  value  be  applied 
to  each  and  all  of  the  parishes. 

The  definition  of  net  annual  or  rateable  value. — The  question 
Avhether  an  occupier  is  to  berated  or  not,  depends  on  the  Statute  of 
Elizabeth,  as  modified  by  certain  statutes  creating  special  exemp- 
tions in  favour  of  particular  classes  of  property  (d).  When  it  has 
been  shown  that  an  occujjier  is  rateable,  the  question  on  what  sum 
he  is  to  be  rated  depends  on  the  definition  of  "  net  annual  value  " 
in  s.  1  of  the  Parochial  Assessments  Act,  1836  (e) ;  or,  in  the  case  of 
land  within  the  "metropolis"  as  defined  by  s.  4  of  the  Valuation 
(Metropolis)  Act,  1869  (/),  on  the  definition  of  "rateable  value  " 
in  s.  4  of  that  Act. 

(a)   Fide  per  Pakkk,  J.,  in  Ji.  v.  Adames  (1832),  4  B.  &  Ad.  61,  at  p.  66. 

\b)  R.  V.  Audley  (1700),  2  Salk.  526  ;  1  Const.  110.  See  also  an  Anonymous  Case 
(1688),  Comb.  479  ;  1  Const.  110  ;  in  which  tlie  conrt  .appear  to  have  considered  that 
the  rate  must  have  regard  '' ad  stafuui  i^t  facilitates,"  that  is,  the  personal  ability  of 
the  occupier  as  well  as  the  value  of  the  laud  occupied. 

(c)  See,  for  example,  R.  v.  Bruyruvc  (1769),  4  Burr.  2491  ;  1  Const.  112  ;  R.  v. 
Hardy  (1777),  2  Cowp.  579  ;  JL  v.  Trustees  of  Duke  of  Brichjcwatcr  (1829), 
9  B.  &  C.  68;  R.  v.  Toml.iasoa  (1829),  9  B.  &  C.  103;  R.  v.  Adames  (1832), 
4  B.  &  Ad.  61,  at  p.  67. 

(d)  These  are  considered  in  Chapters  VIL — XI. 
(c)  6  &  7  "Will.  4,  c.  96  ;  set  out  in  Appendix  II. 
(/)  32  .V:  33  Vict.  c.  67  :  set  out  in  Appendix  II. 
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The  Parochial  Assessments  Act,  1836,  by  s.  1  enacts  as 
follows  : 

"  No  rate  for  the  relief  of  the  poor  in  England  and  "Wales  shall  be  allowed 
by  any  justices,  or  be  of  any  force  (//),  which  shall  not  be  made  upon  an 
estimate  of  the  net  annual  value  of  the  several  hereditaments  rated  thereunto  ; 
that  is  to  say,  of  the  rent  at  which  the  same  might  reasonably  be  expected  to 
let  from  year  to  year,  free  of  all  usual  tenant's  rates  and  taxes  (/*),  and  tithe 
commutation  rentcharge,  if  any,  and  deducting  therefrom  the  probable 
average  annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if  any, 
necessary  to  maintain  them  in  a  state  to  command  such  rent :  Provided 
always  (/),  that  nothing  herein  contained  shall  be  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law  rateable." 

This  definition  was  supplemented  by  the  definition  of  "  gross 
estimated  rental"  in  s.  15  of  the  Union  Assessment  Committee 
Act,  1862  (k),  which  is  (in  substance)  the  yearly  tenant's  rent, 
without  making  the  deduction  of  "  the  probable  average  annual 
cost  of  the  repairs,  insurance  and  other  expenses,  if  any,  necessary 
to  maintain  the  hereditaments  in  a  state  to  command  the  rent," 
which  are  to  be  deducted  in  order  to  arrive  at  the  "net  annual 
value."  If  the  cost  of  the  repairs,  insurance,  etc.,  be  deducted 
from  the  "  gross  estimated  rental,"  the  remainder  is  the  "  net 
annual  value.'' 

It  mvist  be  specially  noticed  that  the  definition  of  "  gross 
estimated  rental,"  as  well  as  the  definition  of  "  net  annual  value," 
assumes  that  the  tenant  pays  the  usual  tenant's  rates  and  taxes  and 
tithe  commutation  rentcharge  (if  any).  Under  the  Tithe  Act, 
1891  (l),  tithe  rentcharge,  as  defined  by  that  Act,  is  payable  by  the 
owner  of  the  lands  out  of  which  it  issues ;  and  as  the  rentcharge 
is  itself  rateable  separately  from  the  land,  the  rentchai'ge  must  be 
deducted  from  the  rent  paid  by  the  tenant  in  order  to  ascertain  the 
gross  value  of  the  land.  If  this  were  not  done,  so  much  of  the 
rent  as  represents  the  tithe  rentcharge  would  be  rated  twice  over  : 
once  as  part  of  the  value  of  the  land  in  rating  the  occupier 
and  once  as  the  value  of  the  tithe  rentcharge  in  the  hands  of  the 
owner  of  that  rentcharge. 

The  term  "  net  annual  \'alue  "  is  defined,  as  above,  in  s.  1  of  the 
Parochial  Assessments  Act,  1836;  but  the  form  of  rate  set  out  in 

(g)  The  form  of  the  section  is  due  to  the  existence  of  the  practice  referred  to  in 
the  preceding  paragraph,  as  appi'ars  from  the  recital  in  the  jireanible  to  the  Act,  that 
"it  is  desirable  to  establish  one  uniform  mode  of  rating. " 

(h)    Vide  hi  fin,  ]>.  157. 

(i)  It  is  not  at  all  clear  tliat  this  proviso  (which  was  inserted  to  protect  the  clergy 
in  respect  of  tlie  rating  of  tithe  rentcharge)  has  au}'  operation  :  see  It.  v.  Capri 
(1840),  12  A.  &  E.  382,\t  pp.  411,  415  ;  11.  v.  aoodchild  (1858),  E.  B.  &  E.  1  ;  27 
L.  J.  M.  G.  233  ;  see  Chapter  XXIIL,  infra. 

(k)  25  &  26  Vict.  c.  103,  set  out  in  Appendix  II. 

(/)  54  k  55  Yict.  c.  8,  s.  1  :  see  Chapter  .\XIII.  infra. 
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the  schedule  to  tlie  Act  (r/<)  \ises  tlie  term  "  rateable  value  "  as 
equivalent  to  "  net  aimual  value,"  and  the  two  terms  are  in  practice 
used  as  identical  in  meaninof. 


The  definitions  of  gross  and  rateable  value  in  the  metropolis. 

—  In  the  "  metinpoli.s,"  as  defined  by  s.  4  of  the  Valuation 
(Metropolis)  Act,  1869  (n),  the  terms  "  gross  value  "  and  "  rateable 
value  "  are  thus  defined  by  that  section  : 

"The  term  'gross  value'  means  the  annual  vent  which  a  tenant  might 
reasonablj'  be  expected,  taking  one  year  with  another.  t(j  pay  for  an  heredita- 
ment, if  the  tenant  undertook  to  pay  all  usual  tenant's  rates  and  taxes,  and 
tithe  commutation  rentchai-ge,  if  any.  and  if  the  landloixl  undertook  to  bear 
the  cost  of  the  repairs  and  insurance,  and  the  other  ex])enses,  if  any,  necessary 
to  maintain  the  hereditament  in  a  state  to  command  that  rent : 

"The  temi  'rateable  value'  means  the  gross  value  after  deducting  there- 
from the  probable  annual  average  cost  of  the  repairs,  insurance,  and  other 
expenses  as  aforesaid." 

These  definitions  are  substituted  as  to  the  "  metropolis  "  for  the 
earlier  definitions  of  "gross  estimated  rental"  and  "net  annual 
value,"  which  are  repealed  (o),  so  far  as  they  relate  to  the 
"  metropolis  "  ;  but  the  substitution  is  apparently  made  in  order 
to  remove  doubts  which  at  one  time  existed  as  to  the  meaning  of 
the  earlier  definitions,  and  not  to  create  a  new  measure  of  value. 

Annual  rent  as  a  measure  of  value. — Although  the  reference 
to  annual  rent  as  a  measure  of  value  first  appeared  in  a  statute  on 
the  passing  of  the  Parochial  Assessments  Act,  1836,  the  object  of 
that  Act  "  does  not  appear  to  have  been  to  introduce!  any  new 
principle  of  rating,  but  to  affirm  that  which  had  already  been 
established  by  decisions"  of  the  Queen's  Bench  (^j).  And  the 
various  parts  of  the  definition  of  "  net  annual  value "  may 
be  collected  from  judgments  delivered  before  the  passing  of 
that  Act  ((/). 

The  hypothetical  tenant. — The  form  of  the  definition  of  "  net 
annual  value  "   in  s.  1    of  the  Parochial  Assessments  Act,  1836, 

(in)  Set  out  in  Ap|ieiidix  II.  The  same  form  uses  the  term  "  gross  estimateil 
rental,"  without  a  definition,  which  was  ih'st  supiilied  l»y  s.  15  of  the  Union  Assess- 
ment Committee  Act,  1862.  The  form  of  valuation  list  in  the  schedule  to  that  Act 
(^ee  Appendix  II.)  also  uses  the  term  rateable  value. 

(n)  The  section  is  set  out  in  Appendix  II.  The  "  metropolis  "  comprises  the  whole 
of  the  administrative  county  of  Lonrlon,  including  the  citj'  of  Loudon  :  vide  infra. 
Chapter  XXVI. 

(o)  See  s.  77  and  sched.  .5,  of  the  Valuation  (Metropolis)  Act,  1869,  in  Appendix  II. 

(/))  Per  Lord  Denmax,  C.J.  :  Ji.  v.  Licmsdainc  (1839),  10  A.  «  E.  l.")7,  at  p.  160. 

(q)  See,  for  example,  P,.  v.  Oxford  Canal  Co.  (1825),  4  B.  &  C.  74.  at  pp.  80,  82  ; 
K.  V.  AHu-ood  (1827),  6  B.  &  C.  277  ;  P.  v.  Trusters  of  PJukc  of  Prridrinmtcr  (1829), 
9  B.  &  C.  68  :  R.  v.  Total insoa  (1829),  9  15.  &  C.  163."  at  p.  16(5  ;  P.  v.  Loicer  Mitton 
(1829),  9  B.  &  C.  810,  at  p.  819  ;  P.  v.  Adaraca  (1832),  4  B.  k  Ad.  61,  at  i).  67. 
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led  to  the  use  of  the  term  "  hypothetical  tenant,"  which  is  not, 
however,  nsed  in  any  statute  (>')• 

The  property  to  be  rated  must  be  assumed  to  be  let,  and  the  fact 
that  it  is  occupied  by  the  owner  is  immaterial  (s).  All  possible 
occupiers,  including  the  actual  occupier,  must  be  taken  into 
account  as  possible  tenants  from  year  to  year  (t).  In  Oivens 
College  v.  Gltorlton-'wpon-Medloch  (it),  it  was  held  that  if  the  actual 
■occupier  were  prohibited  by  statute  from  being  tenant  (as  dis- 
tinguished from  being  owner)  of  the  hereditament,  he  must  be 
•excluded  from  consideration  as  a  possible  yearly  tenant ;  but  this 
■decision  has  now  been  expressly  overruled  by  the  House  of  Lords 
in  London  County  Council  v.  Erlth  and  West  Ham  {x). 

The  effect  of  the  decision  of  the  House  of  Lords  is  that,  even 
though  it  may  be  impossible  in  fact,  and  forbidden  by  law,  that  the 
■actual  occupier  should  be  a  yearly  tenant  of  the  hereditament  to  be 
rated,  still  for  the  purpose  of  valuing  that  hereditament  it  must  be 
supposed  that  the  actual  occupier  is  among  the  possible  yearly 
tenants ;  and  unless  the  supposition  be  made,  most  absurd  anomalies 
result.  "  For  instance,  if  a  patentee  were  to  buy  premises,  and  to 
lit  them  up  with  machinery  forming  part  of  the  rateable  heredita- 
ment, at  the  cost  of  thousands  of  pounds,  for  the  purpose  of 
manufacturing  articles  under  his  patent,  though  the  premises  were 
of  immense  value  to  him,  yet  inasmuch  as  no  other  person  could 
use  them,  they  must  [if  the  patentee  Avere  excluded  from  con- 
sideration] be  rated  at  the  nominal  rent  which  the}'  would  command 
■as  a  furniture  store  "  (;y).  Again,  a  line  of  railway  may  be  of  great 
value  to  the  company  which  owns  and  occupies  it;  but  if  that 
company  be  excluded  from  consideration  because  it  has  no  power 
to  become  a  tenant  of  its  own  line,  then,  as  no  other  company  has 
power  to  become  a  tenant,  the  line  has  no  rateal)le  value. 

The  actual  occupier  regarded  as  a  possible  tenant. — At  the 
time  when  it  was  still  doubtful  {z)  whether  the  possibility  of 
making  a  profit  out  of  the  occupation  was  not  necessar}^  to  create 
"  beneficial  occupation,"  Avhich  was  the  foundation  of  rateability, 
the  Queen's  Bench  had  to  deal  w^ith  a  pumping  station,  connected 

(/•)  It  is  believed  that  the  fir.st  appearance  of  the  plirase  in  a  reported  case  is  to  be 
found  in  R.  v.  West  MiddUsci  Waterworks  Co.  (1859),  1  E.  &  E.  716,  at  p.  722  : 
see  11.  V.  Sheffidd  Gas  Co.  (1863),  32  L.  J.  ]M.  C.  169,  at  p.  172. 

(.s)  London  County  Council  v.  Erith  rind  West  Ham,  [1893]  A.  C.  562,  at  p.  596  ; 
Ryde's  Rat.  App.  (1891—1893),  413,  at  pp.  432,  433. 

{t)  R.  V.  School  Board  for  London  (1886),  17  Q.  B.  D.  738  ;  Ryde"s  Eat.  App. 
(1886—1890),  235. 

{it)  (1887),  18  Q.  B.  D.  403  ;  Ryde's  Rat.  App.  (1886—1890),  256. 

(:-■)  [1893]  A.  C.  562  ;  Ryde's  Rat.  App.  (1891—1893),  413. 

iy)  See  the  argument  of  iMr.  H.  B.  VoLii.^\),  f^.G.,  in  Scliool  Board  for  Ljoiulon  v. 
Islington  (1885),  Ryde's  Met.  Rat.  App.  393,  at  ]).  396  ;  in  substance  adopted  by 
Lord  Her.sohell.  L.C,  in  Londira  County  Council  v.  LJrifJi  and  IVcst  Ham,  [1893] 
A.  C.  562,  at  p.  589. 

{z)   Vide  supra,  pp.  128 — 132. 
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with  the  system  of  sewers,  vested  in  the  Mcti'opolitan  Board  of 
Works  (rt).  The  court  held  that  the  soAvers  were  not  rateable  (/>), 
bnt  that  the  other  works  were  rateable,  because  other  tenants, 
besides  the  Board,  would  take  them  ;  and  the  court  adopted  as 
correct  an  admission  by  the  parties  that  the  other  works  should  be 
rated  "  at  the  value  for  which  the  same  would  let  to  a  hypo- 
thetical tenant  from  year  to  year,  supposing  they  were  not  used 
for  the  purpose  of  the  main  drainage  scheme,  but  were  entirely 
disconnected  therefrom,  and  applied  to  any  other  use  or  purpose 
for  which  they  could  be  made  available  by  a  tenant  thereof"  As 
the  works  were  of  far  greater  value  to  the  Board  than  to  anybody 
else,  the  effect  of  this  contention  was  to  reduce  very  materially 
the  rateable  value  of  the  sewage  works. 

An  attempt  was  subsequently  made  in  li.  v.  School  Board  for 
London  (r),  to  apply  this  contention  to  public  elementary  schools. 
It  having  been  decided  (d)  that  a  school  board  was  rateable  for 
its  schools,  because  (although  it  could  make  no  profit)  it  could 
let  the  schools  to  other  tenants  who  might  make  a  profit,  it  was 
contended  that  the  measure  of  the  rateable  value  of  the  schools 
was  the  rent  wiiich  such  other  tenants  would  give ;  and  evidence 
was  given  {e)  of  the  value  which  the  schools  would  have  if  used  for 
such  manufacturing  purposes  as  they  could  be  used  for  without 
alteration.  But  the  Court  of  Appeal  held  (/),  affirming  the 
decision  of  the  Queen's  Bench  Division  (g),  that  the  School  Board 
must  be  taken  into  account  as  among  the  possible  hypothetical 
tenants.     Lord  Esher,  M.R.,  said  (h) : 

"  The  real  question  is  liow  the  value  is  to  be  ascertained.  The  inquiry  is 
not  as  to  what  rent  is  paid  by  the  actual  occupier  (/).  The  mode  of  finding 
out  the  value  is  laid  down  in  the  Act  (/••),  and  it  is  to  ascertain  the  rent  which 
(I  tenant  (not  the  tenant),  taking  one  year  with  another,  might  reasonably  be 
expected  to  pay ;  it  is  also  implied  that  where  the  owner  occupies  he  is  to  be 
considered  as  if  he  were  a  tenant.  The  directions  given  by  the  Act  are 
equivalent  to  saying  that  one  must  look  at  all  possible  tenants,  and  the 
l)hraseology  does  not  exclude  an  owner  who  himself  occu^iies  the  premises.  .  .  . 
It  is  said  that  the  School  Board  ought  to  be  excluded  because  it  can  never 
obtain  any  beneficial  interest  from  its  tenancy :  but  it  can  be  a  tenant ;  it 
has  a  duty  to  perform  which  may  induce  or  force  it  to  be  a  tenant.  It  follows 
therefore  that  it  would  be  wrong  to  exclude  the  School  Board  from  the  list 
<^f  possible  hypothetical  tenants,  whether  it  is  in  the  jiosition  of  owner  or  in 
that  of  occupier." 

(«)  Metropolitan  Board  of  WorlrgY.   JVcs/  Ham  (1870),  L.  R.  6  Q.  M.  193. 

(b)  Vide  siqrra,  p.  13(5. 

(c)  (1886),  17  g.  B.  D.  738  ;  Ryde's  Rat.  App.  (1886—1890),  235. 

(«/)  See  Wciit  Broiiiv:ich  School  Boo.rd  v.  Overseers  of  Ji'est  Broniicicli  (1884),  13- 
(l  B.  D.  929,  supra,  p.  138. 

(c)  Sec  Ryde'.s  Met.  Rat.  App.,  at  i)p.  373—401. 

(/)  17  Q.  B.  I).  738  ;  Rvde's  Rat.  Ai^p.  (1886—1890),  235. 

(</)  55  L.  .J.  M.  C.  33. 

(A)  17  Q.  B.  D.,  at  p.  740. 

(i)    Vide  infra.  |i.  \bi>. 

{k)  Tlie  Vaiuatiiju  (Mttnipclis)  Aet,  1869,  «.  4  ;  set  out  iu  Appeudi.x  II. 
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And  BowEN,  L.J.,  said  (l)  : 

"  The  rate  is  to  be  made  upon  an  estimate  of  the  rent  at  which  the  premises 
might  reasonably  be  expected  to  let  from  year  to  year ;  that  must  mean  to  let 
to  some  one  who  wants  to  hire  them.  The  question  is  whether  the  School 
Board  is  to  be  excluded  from  the  list  of  possible  occupiers.  If  the  inquiry 
is  made  whether  it  might  reasonably  be  expected  that  the  premises  would  be 
let  to  the  School  Board,  the  answer  must  be  in  the  affirmative.  That  being 
so,  it  seems  impossible  to  exclude  the  School  Board.  The  case  cannot  fairly 
be  decided  on  the  hypothesis  that  the  one  person  who  wants  the  premises 
most  would  not  take  them." 

And  Fry,  L.J.,  said  (m)  : 

"  The  Valuation  (Metropolis)  Act,  1869,  in  s.  4,  defines  '  gross  value'  as 
meaning  '  the  annual  rent  which  a  tenant  might  reasonably  be  expected, 
taking  one  year  with  another,  to  pa}^  for  an  hereditament,'  etc.  That  refers 
to  the  annual  rent  which  anj'  tenant  might  reasonably  be  expected  to  paj-  to 
any  landlord,  and  the  actual  owner  and  occupier  are  not  excluded.  The 
question  was  asked  why  the  actual  occupier  is  not  to  be  treated  as  a  possible 
tenant,  and  no  answer  has  been  given  except  one.  It  is  said  that  the  School 
Board  is  not  to  be  considered  as  a  possible  tenant,  because  though  it  occupies 
the  premises,  it  can  make  no  profit  out  of  them ;  but  a  man  who  occupies 
a  house  for  his  own  comfort  might  as  well  be  excluded.  The  term  '  sterility ' 
has  been  introduced  into  the  cases  (»i),  because  as  a  general  rule  a  profit  is 
produced,  but  it  does  not  by  any  means  follow  that  because  there  is  no  profit 
there  is  no  value.  There  could  be  no  better  illustration  of  this  than  the 
present  case.  The  only  question  is  whether  the  person  to  be  considered  as 
a  tenant  could  reasonably  be  expected  to  take  the  premises  from  any 
motive." 

The  principle  laid  down  by  this  decision  was  affirmed  and 
adopted  by  the  House  of  Lords  in  London  County  Coitncil  v. 
Erith  and  West  Ham  ip),  and  is  now  firmly  established  as 
correct. 


The  rent  actually  paid  is  not  the  measure  of  value. — The 

actual  occupier  must  be  regarded  as  a  possible  hypothetical  tenant, 
but  the  rent  which  the  occupier  actuall}'  pays  is  not  the  measure 
of  rateable  value.  This  Avas  held  to-be  the  law  long  before  the 
Parochial  Assessments  Act,  1836,  was  passed,  defining  "  net  annual 
value."  Thus  in  R.  v.  Shingle  {p),  it  was  held  that  the  rent  paid 
under  a  lease,  granted  some  years  before  the  making  of  the  rate, 
was  not  conclusive  evidence  of  value,  where  evidence  was  tendered 
to  show  that  the  lands  had  increased  in  value  since  the  date  of  the 
lease.  Under  the  Parochial  Assessments  Act,  1836,  it  has  never 
been  contended  that  rent  is  conclusive  evidence  of  value,  and  in 

{I)  17  y.  B.  D.,  at  p.  741  ;  Kyde's  Rat.  App.  (1SS6— 1890),  at  p.  239. 

(m)  17  Q.  B.  D.,  at  p.  741  ;  Ryde's  Kat.  App.  (1SS6— 1890),  at  p.  240. 

[n)   Vide  supra,  pp.  138,  139. 

(o)  [1893]  A.  C.  562,  at  pp.  5SS,  589  ;  l.'yde's  l!at.  App.  (1891—1893),  413,  at 
]i.  424.  See  also  Maiior,  cU:.,  of  jUurloii -vjiou- Trent  v.  Ijiuiva-u'iion- Trent  Union 
(1889),  24  Q.  B.  D.  197,  f<irpra,  p.  HO. 

{■p)  (1798),  7T.  R.  549. 
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li.  V.  School  Board  for  London  (7)  Lord  Esher,  M.R.,  expressly 
lays  down  that  "  the  incjuiry  is  not  as  to  what  rent  is  paid  by  the 
actual  occupier." 

But  though  the  rent  actually  paid  is  not  the  measure  of  rateable 
value,  or  even  conclusive  evidence  of  value  at  tlie  date  when  the 
rent  was  fixed,  if  a  rent  payable  under  a  yearly  tenancy  has.  been 
fixed  recently  without  payment  of  any  premium  or  the  like,  it 
may  be  taken  as  pr'nud  facie  evidence,  liable  to  be  rebutteil.  This 
may  be  done  in  many  ways  (apart  from  fraud,  which  of  course 
disposes  of  it  at  once)  :  thus  it  ma}'^  be  shown  that  the  rent  was 
not  fixed  by  the  "  higoling  of  the  market,"  but  by  personal  con- 
siderations (for  example,  if  the  landlord  be  the  father  of  the 
tenant) ;  or  it  may  be  shown  that  the  so-called  rent  really  includes 
the  price  jjaid  for  the  goodwill  of  the  business  previous!}^  carried 
on  there  (>■) .  Of  course  the  prl'md  fac  le  evidence  of  value  furnishetl 
by  the  rent,  if  uncontradicted,  may  become  conclusive  ;  but  it  is 
submitted  that  the  sessions,  when  rent  is  put  forward  as  evidence 
of  value,  should  always  act  upon  the  rule  that  it  is  open  to  either 
party  "  to  show  that  the  rent  agreed  to  be  paid  was  a  misconception, 
and  that  if  the  agreement  had  to  bo  made  again,  a  different  rent 
would  be  given  "  (s). 

The  question  how  far  the  rent  of  a  railway  station  or  line  is 
evidence  of  rateable  value  will  be  dealt  with  hereafter,  when  it 
will  be  found  that  rent  2Jaid  by  the  company  which  is  rated  stands 
upon  a  different  footing  from  rent  received,  e.g.,  for  the  joint  use 
of  a  station  or  the  exercise  of  running  j)owers  {t). 

Rents  paid  by  weekly  tenants. — Where  property  is  let  to 
weekly  tenants  at  rents  which  are  made  the  basis  of  the  calcula- 
tioTi  of  annual  value,  certain  deductions  have  to  be  made  from  the 
aggregate  of  the  weekly  rents. 

In  Smith  V.  Chu^rchiuardens  of  Birmingham  (u),  the  recorder 
found  as  a  fact  that  a  house  could  reasonably  be  expected  to  let 
from  year  to  year  at  a  rent  equal  to  fifty-two  times  the  weekly 
rent,  and  with  this  finding  of  fact  the  judges  refused  to  interfere. 
It  is  believed  that  most  surveyors  w^ould  disagree  with  this  finding 
of  fact.  Acting  on  this  finding,  the  judges  held  that  no  deduction 
must  be  made  from  the  aggregate  of  the  Aveekly  rents  in  respect 
of  "  voids  and  losses "  {i.e.,  rent  not  paid  while  premises  were 
empty,  or  rent  not  recovered  from  the  tenant)  or  for  the  cost  of 
collection. 

iq)  (1886),  17  Q.  V>.  D.  738  ;  Kyde's  Hat.  A^p.  (1886— 1S90),  23.^,  siqrm,  p.  154. 
See  also  Hayivard  v.  Overseers  of  Brinlncbrth  (1864),  10  L.  T.  (508. 

(/•)  The  (juestiou  of  "goodwill  "  is  further  discussed  in  Chaiiter  XXIV. 

[s)  East  London  Hail.  Co.  v.  OrccMvich  Union,  Kyde's  Kat.  App.  (1886 — 1890), 
210,  at  p.  219  ;  ^jc/-  Sir  P.  H.  Edi.in,  Q.C,  Chairman  of  Loudon  Quarter  Sessions. 

it)  See  Cha).ter  XIV.,  infra,  pp.  241—243. 

{«)  (.1888),  -^2  i.i.  li.  D.  211,  703  ;  Kyde's  Rat.  App.  (1886—1890),  297. 
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In  the  case  of  houses  let  to  weekly  tenants  or  of  flats  the  land- 
lord generally  xiudertakes  to  pay  all  rates,  taxes,  and  Avater  rate, 
and  sometimes  undertakes  other  duties.  As  nnder  s.  1  of  the 
Parochial  Assessments  Act,  1836,  the  rateable  value  is  measured 
by  a  rent  which  is  "  free  of  all  usual  tenant's  rates  and  taxes,"^ 
it  is  plain  that  where  these  are  included  in  the  rent  actually  paid,  a 
deduction  must  be  made  representing  that  part  of  the  rent  which 
the  landlord  will  pay  away  in  tenant's  rates  and  taxes.  The  sum  to 
be  deducted  must  not  be  calculated  by  applying  the  rates  levied  to 
the  total  annual  rent  received  (,r).  Thus  if,  after  all  other  neces- 
sary deductions  are  made,  the  annual  rent  (including  rates)  is  £10,. 
and  the  rates  amount  to  os.  in  the  pound,  the  sum  to  be  deducted 
is  not  508.,  but  40s.,  that  is  to  say,  5s.  in  the  pound  on  £8,  which 
is  the  net  rent  after  deducting  the  rates  on  £8  from  the  gross  rent 
of  £10.  The  calculation  involves  the  following  proportion  (taking 
these  figures  by  way  of  example)  : — 

25.S',     :    20.S'.    :  :  rent  including  rates    :    rateable  value. 

The  "  tenant's  rates  and  taxes "  do  not  include  the  land 
tax  iy)  ;  but  deductions  ought  to  be  made  for  rates  made  by 
commissioners  of  sewers  for  embankments  to  preserve  land  from 
being  flooded,  either  as  being  tenant's  rates  or  as  being  "  expenses 
necessary  to  maintain  the  hereditament  in  a  state  to  command  the 
rent  "  (s).  So,  too,  in  the  case  of  a  fishery,  a  rate  payable  under  a 
local  Act  to  commissioners  for  the  preservation  of  fish  is  jDart  of 
the  same  expenses  (a). 

In  the  case  of  artizans'  dwellings,  consisting  of  separate 
tenements  approached  b}^  a  common  stair,  where  the  tenants  paid 
(in  addition  to  the  rent  proper)  a  sum  of  6(1.  a  week  for  the 
liohting  and  cleaning  of  the  staircase  and  for  other  services,  it  was 
held  (Ij)  that  this  sum  must  be  added  to  the  rent,  because  the 
expense  of  performing  these  services  must  be  assumed  to  be  borne 
by  the  landlord  under  the  definition  of  "  gross  value  "  in  s.  4  of 
the  Valuation  (Metropolis)  Act,  1869  (c).  This  decision  seems  to 
involve  the  necessary  consequence  that  the  expense  of  performing 
the  services  must  be  deducted  from  the  gross  to  arrive  at  the 
rateable  value. 

"  Water  rate,"  charged  on  premises  for  water  supplied  to  them, 
is,  strictly  speaking,  not  a  rate  at  all,  but  may  be  comj^ared  to  a. 

(.»')  Of.  Tijnc  Tmprovement  CovDiii'ssioners  v.  Chirton  (1862),  32  L.  J.  M.  C.  192. 

(2/)  R.  V.  Goodchild  (The  Hackney  Tithe  Case)  (1858),  1  E.  B.  &  E.  1,  at  p.  47. 

(s)  R.  V.  Hall  Dure  (18(54),  34  L.  J.  M.  C.  17  ;  R.  v.  GaUisburough  Union  (1S71), 
L.  E.  7  Q.  B.  64  ;  ef.  R.  v.  Adames  (1832),  4  B.  &  Ad.  61,  decided  before  the  passing 
of  the  Parochial  Assessments  Act,  1836  ;  but  see  also  R.  v.  F«?!^e(1842),  3Q.  B.  242, 
and  the  remarks  on  that  case,  infra,  p.  174. 

(«)  R.  V.  Smith  (1885),  55  L.'j.  M.  C.  49. 

{h)  Fallen  v.  St.  Saviour's  Union,  [1900]  1  Q.  B.  138  ;  liyde  &  Konstam's  Kiit. 
App.  (1894—1904),  33. 

(c)  See  Appendix  II.,  infra. 
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charge  for  gas,  bread,  or  any  other  necessary  oi"  life  ;  and  therefore, 
where  the  rent  includes  such  a  "  water  rate,"  a  deduction  should 
be  made  in  calculating  tlie  rateable  value  (d).  The  case  of  R.  v. 
Bilston  (e)  is  at  first  sight  a  decision  to  the  contrary  ;  but  the 
sessions  had  found  wliat  was  the  gross  estimated  rental  of  a  house, 
and  the  only  question  for  the  Queen's  Bench  was  whether  the 
water  rate  was  an  expense  necessary  to  maintain  the  hereditament, 
which  it  clearly  was  not. 

Wliore  tlie  landlord  compounds  for  the  rates  the  full  amount 
which  Avoiild  be  payable  by  the  tenant  must  be  deducted,  and  not 
merely  the  reduced  sum  payable  by  the  landlord  (/'). 

Existing,  not  future,  value  is  the  measure. — The  definition 
of  "net  annual  value  "  in  s.  1  of  the  Parocliial  Assessments  Act, 
1836  (g),  makes  the  rent  at  which  the  hereditament  might  be 
expected  to  let  "from  year  to  year"  the  measure  of  value.  The 
definition  of  "  rateable  value  "  in  s.  4  of  the  Valuation  (Metropolis) 
Act,  18G9  (h),  uses  the  phrase  "the  rent  which  a  tenant  might 
reasonably  be  expected,  taking  one  year  with  another,  to  pay." 
It  is  believed  that  it  has  never  been  contended  in  any  court  that 
the  words  used  in  s.  4  of  the  Valuation  (Metropolis)  Act,  18(j9 
(which  applies  only  to  the  metropolis),  create  a  measure  of  rateable 
value  ditierent  from  that  prescribed  by  the  Parochial  Assessments 
Act,  1836,  wliich  is  in  force  outside  the  metropolis  ;  and  the 
alteration  of  language  has  been  generally,  if  not  universally, 
assumed  to  be  due  to  a  desire  to  make  clear,  and  not  to  alter, 
the  existing  law  (i).  With  this  word  of  warning,  that  the  words 
of  the  two  Acts  are  not  identical,  we  may  proceed  to  notice  the 
decisions. 

Both  before  and  after  the  Parochial  Assessments  Act,  1836,  was 
passed,  it  was  held  that  property  must  be  valued  as  it  exists  at  the 
time  when  the  rate  is  made,  with  all  the  then  existing  circum- 
stances, or,  as  it  has  frequently  been  expressed,  '' rebus  sic 
stantibus."  Land  without  buildings  must  be  valued  as  such : 
and  when  buildings  are  put  up  or  pulled  down,  the  value  of  the 
land  will  I'ise  or  fall  accordingly  (/j).     So  that,  to  a  certain  extent, 

{,1}  Smith  V.  Churchwardens  of  Binaiiiyhma  {\SS8),  22  Q.  B.  D.  211,  703  ;  Rycle's 
Rat.  Apj).  (1886 — 1890),  297.  Note  tliat  there  was  no  appeal  from  the  decision  of 
the  Qiieeii'.s  Bench  Division  on  tliis  point. 

(c)  (1865),  L.  R.  1  Q.  B.  18. 

If)  II.  V.  Lodd  (1865),  L.  K  1  Q.  B.  16;  aS'.  C.  sub  nom.  11.  v.  Bilston,  35 
L.  .J.  M.  C.  97  ;  but  see  also  Smith  v.  Mayor,  etc.  of  Birminghain  (18S3),  11  Q.  B.  D. 
19.^. 

(f/)   Vide  sujn-a,  p.  151.  (/()    Vide  supra,  p.  152. 

(i)  See,  for  exanii)le,  the  judgment  of  Blackburn,  J.,  in  R.  v.  Abncy  Park 
Cemeteri/  Co.  (1873),  L.  II.  8  Q.  B.  515,  at  p.  519,  cited  in  note  («),  infra,  p.  160. 

(yfc)  R.  V.  Gardner  (1774),  1  Cowp.  79,  at  p.  84  ;  R.  v.  Mast  (1795),  6  T.  R.  154, 
at  p.  156  ;  Kempc  v.  Spencc  (1779),  2  Wm.  Bl.  1244,  at  iij).  1248,  1249.  See  also  R. 
V.  Shingle  (1798),  7  T.  R.  549,  su^a,  p.  155. 
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by  determining  the  use  to  wliich  he  will  put  his  land,  the  occupier 
can  determine  the  amount  at  which  he  shall  be  rated  :  and  it  was 
early  decided  that  for  the  hardship  laid  upon  other  ratepayers  by 
one  occupier,  who  reduces  his  own  rating,  there  is  no  remedy  (1). 
The  rates  "  do  and  must  depend  upon  the  will  of  the  proprietor. 
The  owner  of  a  house  may,  if  he  pleases,  pull  it  quite  down,  and 
convert  it  into  a  toft.  The  owner  of  lands  may,  if  he  pleases, 
sufier  them  to  lie  barren  and  unoccupied  "  (ra).  But  here  a 
distinction  must  be  noticed.  The  owner  of  a  house,  if  he  does  not 
occupy  it  at  all,  is  not  rateable  for  it.  But,  if  he  occupies  it,  he  is 
rateable  for  the  full  value  of  the  house,  although  he  makes  very 
little  use  of  the  house  as  a  whole,  and  does  not  use  some  of  the 
rooms  at  all  (n).  And  the  house  must  be  valued  as  it  stands  :  a 
dwelling-house  must  be  valued  as  such,  and  not  at  the  higher 
value  which  it  would  possess  if  converted  into  a  shop:  and  the 
supposition  of  a  tenancy  is  only  a  mode  of  ascertaining  the  existing 
value  to  the  existing  occupier  (o). 

"  The  true  principle,  according  to  which  the  value  of  the 
occupation  to  the  hypothetical  tenant  contemplated  b}'  the 
Parochial  Assessments  Act  is  to  be  estimated,  is  to  assume  the  con- 
tinuance of  those  circumstances  which  constitute  the  value  to  the 
existing  occupier,  unless  it  be  made  to  appear  that  those  circum- 
stances are  about  to  undergo  a  change"  {'p).  In  the  language  of 
Lord  Denman,  C.J.,  "  Nothing  can  be  more  unreasonable  than  to 
rate  land  occupied  in  one  mode  as  if  it  were  occupied  in  another, 
the  modes  producing  different  rates  of  profit,  and  commanding 
different  amounts  of  rent "  (q).  The  rateable  quality  of  land  is  not 
to  be  determined  by  what  it  once  was,  or  by  what  it  may  hereafter 
become.  It  must  be  determined  by  what  it  was  at  the  time  the 
rate  was  made  (r).  So  that  the  tenant  of  an  exhausted  coal  mine 
is  not  rateable,  though  he  may  continue  to  pay  rent  under  his 
lease  (s).     One  must  "  ascertain  the  rateable  value  of  a  heredita- 

(l)  Kempe  v.  Spence,  lib i  supra ;  E.  v.  St.  Luke's  (1760),  2  Biiit.  1053,  at  p.  1064. 
See  also  East  London  Rail.  Co.  v.  Whitechurch  (1874),  L.  R.  7  H.  L.  81,  at  p.  86,  ^)er 
Lord  Cairns. 

(m)  I'er  Lord  Mansfield  :  R.  v.  St.  Luhes,  uhi  supra. 

(n)  R.  V.  Abcrtjstwith  (1803),  10  East,  354,  supra,  p.  14. 

(o)  Lord  Denman,  C.J.  :  R.  v.  Grand  Junction  Rail.  Co.  (1S44),  4  Q.  B.  18,  at 
pp.  39,  43. 

{p)  Per  CocKBURN,  C.J.  :  R.  v.  Fletton  (1861),  30  L.  J.  'SI.  C.  89,  at  pp.  94,  95  ; 
3  E.  &  E.  450. 

{q)  R.  V.  Everist  (1847),  10  Q.  B.  178,  at  p.  207.  See  also  the  judgment  of 
15LACKBURN,  J.,  ill  Staley  v.  Castleton  (1864),  33  L.  J.  M.  C.  178,  at  p.  182,  infra, 
p.  160. 

(r)  Per  Lush,  J.  :  Metropolitan  Board  of  IForks  v.  TVest  Bam  (1870),  L.  R. 
6  Q.  B.  193,  at  p.  198  ;  ap])roved,  London  County  Council  v.  Eritk  and  West  Ham, 
[1893]  A.  C.  562,  at  ]).  6U0.  See  also  Lambeth  Overseers  v.  London  County  Council, 
[1897]  A.  C.  625,  at  p.  629.  The  passages  referred  to  in  this  note  deal,  perhaps, 
with  the  question  of  niteability  or  nou-rateability,  but  the^'  seem  equally  applicable 
to  the  question  of  amount,  viz.,  at  what  sum  is  rateable  property  to  be  valued  ? 

(s)  R.  V.  Bedworlh  (1807),  8  East,  387. 


160  RATEABLE    VALUE.  [PART  lU 

meut  in  a  particular  parish  by  ascertaining  what  that  liereditament 
would  let  for  in  its  then  condition  from  year  to  year"  (/).  And 
consequently  a  house  in  course  of  construction  cannot  be  rated  (it). 
The  question  whether  land,  which  is  suitable — but  not  actually 
userl — for  building  purposes,  ought  to  be  rated  at  its  value  for 
building  purposes  or  for  the  purpose  to  which  it  is  actually  applied 
for  the  time  being,  is  therefore  covered  by  authority,  and  is 
answered  by  decisions  spread  over  a  period  long  before  the  passing 
of  the  Parochial  Assessments  Act,  1836,  and  extending  to  the 
present  time. 

Tenant  from  year  to  year,  not  a  tenant  for  a  term  of 
years. — Although  the  occupier  is  rateable  for  the  full  value  of  his 
property,  even  when  he  chooses  to  make  very  little  use  of  it, 
yet  where  property  is  (wholly  or  partly)  out  of  use,  owing  to 
circumstances  which  prevent  the  actual  occupier  (or  any  other 
person)  from  making  full  use  of  it,  the  rateable  value  must  be 
reduced  accordingly.  The  leading  case  on  this  subject  is  Staley  v. 
Castlcton  (x),  which  related  to  a  cotton  mill  closed  during  the 
continuance  of  the  American  civil  war.  The  mill  contained 
machinery  (y),  which  was  cleaned  and  kept  in  Avorking  condition 
(steam  being  constantly  kept  up  in  the  boiler),  but  none  of  it  wsm 
used  for  manufacturing  purposes.  It  was  held  that  the  occupier 
of  the  mill  was  rateable  for  it,  at  the  rent  which  it  would  command 
as  a  storehouse  for  the  machinery  contained  in  it,  and  not  at  the 
rent  which  it  would  command  if  the  mill  were  in  full  work. 
Blackburn,  J.,  said  (~)  : 

"The  hypotlieticiil  tenant  from  year  to  year  woulil  give  nothing  for  it  as  a 
cotton  mill.  It  is  pos!?ible  thtit  the  present  state  of  things  will  improve,  and 
that  a  tenant  could  he  found  who  would  be  willing  to  take  it  for  a  term  on  a 
larger  rent,  reckoning  that  that  supposition  will  be  realized.  But  that  is  not 
the  way  the  probable  rent  is  to  be  arrived  at.  That  would  change  the  words 
of  the  statute,  and  instead  of  the  words  to  let  '  from  year  to  year '  would 
introduce  the  words  '  for  a  reasonable  term  of  years  '  (<')•     The  result  would 

(i)  Per  Lord  Heusciiei.L,  L.C.  :  Sculcoafcs  Un'uu,  v.  J/n/l  Bods,  [ISOf)]  A.  C.  13(). 
at  p.  14-2. 

{It)   T)jiic  Coal  Co.  V.   JFallscnd  Overseers  (1877),  4ti  L.  J.  M.  C.  185,  in/ni,  p.  38t>. 

{.».•)  (1864),  33  L.  J.  M.  C.  178. 

()/)  Part,  at  least,  of  the  iiiacliineiy  appears  to  have  been  considered  not  to  have 
toniied  part  of  the  rateable  hereditaiuuiit  :  as  to  this  point,  see  Chapter  XXV.  If 
this  had  not  been  assmned,  apparently,  the  null  would  have  been  held  not  to  be 
rateable  at  all,  and  would  have  been  exactly  similar  to  an  unoccupied  house :  vi(?c 
supra,  pp.  11 — 13. 

(;)  33  L.  J.  M.  C,  at  pi'.  181,  182. 

(«)  Compare  the  judgment  of  Bi.ACKr.riix,  J.,  in  11.  v.  Abnci/  Fark  Ccmetci-y  Co 
(1873),  L.  R.  8  Q.  B.  515,  at  p.  510.  This  decision  was  given  with  reference  to  a 
cemetery  to  which  the  definition  of  "  rateable  value  "  in  s.  4  of  the  A'aluation 
(Metropolis)  Act,  1869,  aiiplied.  Notwithstanding  this,  BL.\rKKUiiN,  J.,  refers  to 
the  definition  of  "  net  annual  value  "  in  s.  1  of  the  Parochial  Assessments  Act,  1836, 
which  was  repealed  as  to  the  metropolis.  The  ditference  in  tlie  language  of  the  two 
definitions  (referred  to  on  p.  158,  mpra)  was  either  overlooked,  or  was  considered  to 
make  no  ditference. 
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be  that  if  a  man  was  driving  a  shaft  with  the  expectation  of  meeting  a 
valuable  vein  of  minerals,  he  would  be  rateable  upon  some  probable  value  for 
those  minerals  before  he  ever  reached  them,  and  though  he  was  deriving  no 
benefit  whatever  from  his  labour  and  expense  (/)).  The  law  is  not  so.  but  the 
legislature  intended  that  the  rate  should  be  made  upon  the  rent  which  might 
be  reasonably  expected  from  a  tenant  who  took  the  property  from  year  to- 
year,  rebus  sic  stantibus.  If  there  be  waste  land  near  a  large  city  which  is 
entirely  unprofitable,  it  is  not  rateable  although  in  after  years  it  might 
become  exceedingly  valuable.  That  was  the  case  in  Attornen-d'eneraJ  v.  Lord 
Seftoii  (c),  where  it  was  held  that  the  duty  (d)  did  not  attach  in  respect  o£ 
land  which  at  the  time  of  the  defendant  succeeding  to  it  was  unproductive, 
though  it  might  afterwards  be  valuable  as  building  land.  Xo  doubt  if  the 
mill  was  about  to  be  sold,  the  rent  that  a  tenant  for  a  term  would  give  for  it 
would  very  properly  be  taken  into  account,  but  not  in  ascertaining  what  a 
tenant  from  year  to  year  would  give.  Deferred  and  reversionary  prospects 
are  not  to  be  taken  into  account." 

Application   of  the   decision   in   Staley   y.  Castleton. — The 

principle  of  this  decision  was  subsequently  carried  a  little  further. 
In  Staley  v.  Castleton  {e),  owing  to  the  continuance  of  the 
American  war,  neither  the  owner  of  the  mill  nor  any  other 
person  could  carr}^  it  on  as  a  cotton  mill  ;  [^but  in  Harter  v. 
Salforcl  Overseers  (/),  the  owner  of  a  silk  mill,  having  given  up 
business,  endeavoured  unsuccessfully  to  let  it,  and  meanwhile  kept 
the  machinery  in  it  (g).  It  was  held  that  the  mill  was  rateable, 
but  only  at  its  value  as  a  warehouse  for  the  machinery,  and  not  as 
a  working  mill ;  and  that  the  case  was  undistinguishable  from 
Staley  V.  Castleton.  It  must,  however,  be  noticed  that  in  that  case 
the  continuance  of  the  war  prevented  the  possibility  of  occupation 
as  a  mill,  either  by  the  owner  or  by  anybody  else,  while  in 
Harter  v.  Salforcl  (although  the  owner  himself  did  not  desire  to 
occupy  the  mill  as  a  working  mill)  there  was  nothing  to  prevent 
another  person  from  becoming  a  tenant,  and  working  the  mill. 

The  mill  dealt  with  in  Staler/  v.  Castleton  (h)  is  clearly 
distinguishable  from  property  (such  as  a  lodging-house  at  the 
seaside  (i)  or  a  racecourse)  the  occupation  of  which  has  little  or 
no  value  during  the  greater  part  of  each  year.  In  the  case  of  the 
cotton  mill,  no  tenant  could  be  found  for  it  as  a  cotton  mill  as 
long  as  the  war  lasted.  But  a  tenant  for  a  year  might  be  found  to 
take  a  racecourse  at  any  time  of  the  year,  because,  at  whatever  date 
the  tenancy  began,  the  ensuing  twelve  months  would  include  the 
dates  of  the  annual  race-meeting.  The  case,  however,  is  different 
where  the  full  value  of  the  property  can  be  enjoyed  once,  and  once 

{b)  Cf.  Tync  Coal  Co.  v.  Wallsend  Overseers  (1877),  46  L.  J.  M.  C.  185  ;  41  J.  P. 
•375,  infra,  p.  389. 

(c)  (1863),  32  L.  J.  Ex.  230. 

{d)  The  succession  duty,  under  16  &  17  Yict.  c.  .")1. 

{e)  (1864),  33  L.  J.  M.  C.  178.  (/)  (1865),  34  L.  J.  M.  C.  206. 

{g)  Some  part,  at  least,  of  the  machinery  consisted  of  mere  chattels,  and  did  not 
form  part  of  the  rateable  hereditament.  {h)  (1864),  33  L.  J.  M.  C.  178. 

(0  See  Garje  v.  Wren,  [1903]  67  J.  P.  32,  siqn-a,  p.  12. 

P.R.  M 
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only.  Thus  a  gravel-pit  which  has  been  taken  for  a  year  ceases  to 
be  rateable  as  a  gnivel-pit,  if  the  gravel  be  exhausted  in  the  first 
six  months'  working  [k). 

Tenant  from  year  to  year  with  a  prospect  of  a  continuing 
tenancy. — There  is  an  apparent,  but  not  real,  conflict  between 
the  rule  that  rateable  value  is  measured  by  the  rent  given  by 
a  iiypothetical  tenant  from  3-ear  to  year  (not  by  a  tenant  for  a 
term  of  years)  and  cases  which  decide  that  the  hyjjothetical  tenant 
must  be  assumed  to  have  a  reasonable  expectation  that  his  tenancy 
will  last  for  more  than  a  year. 

In  rating  gasworks,  waterworks,  or  railways,  it  would  ])e 
impossible  to  suppose  that  anybody  would  become  a  tenant,  if  it 
were  certain  that  his  tenancy  would  last  only  a  year  (l).  No 
tenant,  under  such  conditions,  would  purchase  all  the  necessary 
rolling-stock  and  other  materials  necessary  for  working  a  railway. 
The  words  of  the  Parochial  Assessments  Act,  1836,  not  being 
strictly  applicable  to  such  property,  it  has  been  held  that  "  they 
must  have  some  reasonable  cy-pres  intendment  given  to  them  "  ; 
iind  that  it  must  be  assumed  that  the  tenant,  though  he  might  not 
have  a  greater  interest  in  the  tenement  than  that  of  a  tenant  from 
year  to  year,  would  make  his  calculation  on  the  supposition  of  a 
longer  duration  of  tenancy  (rii).  "  A  tenant  from  year  to  year  is 
to  be  considered  as  a  tenant  capable  of  enjoying  the  property  for 
an  indefinite  time,  having  a  tenancy  which  it  is  expected  will 
continue  for  more  than  a  year,  but  which  is  liable  to  be  put  an  end 
to  by  notice  "  (»)•  The  effect  of  the  rule  is  that  no  deduction 
must  be  made  from  the  annual  value  on  the  ground  that  the  tenant 
would  be  deterred  from  taking  the  hereditament  by  the  fear  of 
being  disturbed  (o) . 

The  rule  above  stated  in  no  way  conflicts  with  the  decision  in 
■Staley  v.  Castleton  (^j),  that  the  rent  which  would  be  given  by  a 
tenant  for  a  term  of  years  is  not  the  measure  of  rateable  value. 
In  that  case  it  was  suggested  that  a  tenant  could  be  found  to  take  a 
lease  of  a  cotton  mill,  in  the  hope  that  the  war  (which  rendered 

(k)  Farnham  Flint  and  Gravel  Co.  x.  Farnham  Union,  [1901]  1  K.  B.  272  ; 
Rvde  and  Koiistam's  Rat.  App.  (1S94— 1904),  217,  ivfra.  p.  4()3. 

"(/)  Compare  R.  v.  West  Middlesex  Water^oorks  (1859),  1  E.  &  E.  716,  at  p.  722. 

(m)  Per  Shee,  J.  :  Great  Eastern  Jlail.  Co.  v.  Haughley  (1866),  L.  R.  1  Q.  B.  666, 
at  p.  685.     See  also  ibid.,  p.  679. 

{n)  Per  Lord  Eshek,  M.R.,  in  R.  v.  South  Staffordshire  Waterworks  Co.  (1885), 
16  Q.  B.  D.  359,  at  p.  370.  It  may  be  doubted  whether  the  rule  was  not  misapplied 
•in  that  particular  case  to  a  hypothetical  3'early  tenant  who  might  be  expected  to  give 
a  rent  in  the  hope  that  his  tenancy  would  continue  for  more  than  a  year,  and  that 
file  circumstances  affecting  the  value  of  the  hereditament  xooald  change  for  the  better. 
The  rule,  thus  applied,  seems  to  be  in  conflict  with  Staley  v.  Castleton  (1864),  33  L.  J. 
M.  0.  178,  su2)ra,  p.  160. 

(0)  The  rule  was  applied  to  a  country  mansion  in  Clive  v.  Overseers  of  Foy  (1875), 
:;9  J.  P.  774. 

{j))  (1864),  33  L.  J.  M.  C.  178,  supra,  p.  160. 
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it  useless  as  a  mill)  would  come  to  an  end  :  the  rent  which  such  a 
tenant  would  give  was  held  not  to  be  the  measure.  But  it  is  quite 
consistent  to  reject,  as  a  measure  of  value,  the  rent  which  would 
be  given  in  the  hope  that  existing  conditions  ivould  come  to  an 
end,  and  at  the  same  time  to  accept,  as  a  measure  of  value,  the 
rent  which  a  yearly  tenant  would  give,  in  the  expectation  that  his 
tenancy  would  last  for  more  than  a  year,  and  in  the  hope  that 
existing  conditions  would  continue.  And,  as  we  have  seen,  the 
true  principle  is  to  assume  the  continuance  of  those  circumstances 
which  constitute  the  value  to  the  existing  occupier,  unless  it 
be  made  to  appear  that  those  circumstances  are  about  to  undergo 
a  change  {q). 

Effect  of  a  strike  on  rateable  Yalue  of  factories. — In  Hoyle 
and  Jackson  v.  Oldham  Union  (r),  the  appellants  were  forty-three 
persons,  firms,  or  companies,  occupying  fifty-eight  mills  (separately 
valued  in  the  valuation  list),  in  all  of  which  a  general  strike  (.s) 
occurred  on  November  5th,  1892,  which  lasted  until  March  27th, 
1893.  The  rate  was  made  on  November  7th,  1892,  and  notice 
of  objection  to  the  valuation  list  was  duly  given  (t)  ;  but  the 
objection  was  not  heard  until  June  12th,  1893,  after  the  strike 
was  over.  The  appellants  contended  that  their  mills  ought  to  be 
rated  at  their  value  as  Avarehouses  for  storing  machinei'y,,and  not 
as  working  concerns,  and  they  relied  on  Staley  v.  Castleton  {u). 
The  respondents  contended  that  the  assessment  must  be  based 
upon  the  yearly  letting  to  a  tenant  from  year  to  year,  and  not 
upon  the  basis  of  the  variable  letting  values  during  several 
portions  of  a  year.  The  Court  of  Appeal  held  that  the  mills 
must  be  assessed  at  their  full  value,  because  it  was  impossible  for 
the  assessment  committee  to  estimate  the  probability  that  the 
strike  (which  had  lasted  two  days  when  the  rate  was  made)  would 
last  long  enough  to  affect  the  views  of  the  hypothetical  tenant, 
and  that  Staler/  v.  Castleton  had  nothing  to  do  with  the  facts 
of  the  case. 

The  decision  above  stated  may  some  day  have  to  be  reconsidered. 
Of  course,  if  it  be  true  as  a  fact  that  the  existence  of  a  strike 
would  not  affect  the  views  of  an  intending  tenant  in  considering 
what  rent  he  would  give  for  a  mill,  it  follows  as  a  matter  of  law 
that  the  rateable  value  cannot  be  reduced  because  of  the  strike. 
But  it  is  submitted  that  the  impossibility  of  estimating  how  long 

(q)  R.  V.  Fletton  (1861),  30  L.  J.  M.  C.  89,  at  p.  95,  supra,  p.  159. 

(?•)  [1894]  2  Q.  B.  372  ;  Ry.le  and  Konstani's  Rat.  App.  (1894—1904),  124. 

(s)  The  number  of  mills  and  firms  (or  companies)  affected  by  the  strike  (as  stated 
in  the  text)  is  taken  from  the  special  case.  The  fact  that  more  firms  than  one  were 
affected  by  the  strike  is  not  disclosed  in  the  Law  Reports. 

(()  Under  s.  1  of  the  Union  Assessment  Committee  Amendment  Act,  1864,  set  out 
in  Appendix  II. 

(m)  (1864),  33  L.  J.  M.  C.  178,  supra,  p.  160. 
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the  strike  will  last  is  no  reason  for  excluding  tlie  strike  from  con- 
sideration altogether.  No  doubt  every  tenant  of  a  mill,  in  fixing 
his  rent,  would  take  into  account  the  risk  of  a  strike ;  but  it  does 
not  follow  that  he  will  give  the  same  rent  after  a  strike  has  begim, 
as  he  would  give  before  the  risk  had  become  a  certainty.  It  may  be 
that  the  appellants  in  Hoyle  and  Jackson  v.  Oldliam  Union  (jf) 
were  wrong  on  the  facts  in  contending  that  their  mill  was  worth 
only  its  value  as  a  warehouse  for  storing  machiner}',  but  it  is 
submitted  that  the  respondents  may  have  been  ef[ually  wrong  in 
contending  that,  as  a  matter  of  laiv,  the  existence  of  the  strike 
must  be  ignored. 

Rent,  not  profit,  is  the  measure  of  rateable  value. — On  no 

part  of  the  law  of  rating  has  there  been  more  confusion  than 
in  dealing  with  the  questions  whether  profits  affect — and  in  what 
way  they  affect — rateable  value.  Great  part  of  the  difficulty  will 
disappear  if  it  be  remembered  that  the  ascertainment  of  rateable 
value  depends  upon  the  construction  of  a  statutor}^  definition,  and 
that  the  precise  words  of  that  definition  must  be  the  sole 
criterion. 

The  definitions  of  "  net  annual  value  "  in  s.  1  of  the  Parochial 
Assessments  Act,  1886,  and  of  "rateable  value"  in  s.  4  of  the 
Valuation  (Metropolis)  Act,  1869,  make  the  rent  which  may 
reasonably  be  expected  the  measure  of  rateable  value.  In  neither 
section  does  the  word  "  profit "  appear.  We  have  seen  already 
that  a  hereditament  may  have  a  large  rateable  value,  even  though 
no  profit  is — or  can  be — made  out  of  the  occupation  (?/)  ;  if  a 
tenant  will  give  a  rent,  rateable  value  exists,  whether  profit  be 
made  or  not. 

But  rateable  value  is  not  in  every  case  unaffected  by  the  existence, 
or  non-existence,  of  profit  arising  out  of  the  occupation.  If  a 
public  body  have  to  perform  a  public  duty,  that  fact  may  furnish 
a  motive  for  payment  of  rent,  though  no  profit  be  possible.  "The 
Act  does  not  deal  with  the  object  or  motive  of  the  tenant ;  it  only 
asks  Avhether  there  is  a  reasonable  expectation  of  finding  a  tenant, 
who  will  take  the  premises  from  any  motive "  (z).  But  if  the 
motive  or  object  of  the  tenant,  who  is  most  likely  to  take  the 
premises,  is  to  make  a  profit,  the  amount  of  profit  which  he  is 
likely  to  make  may  very  materially  affect  the  rent  which  the 
tenant  will  be  willing  to  give.  "  It  is  a  mistake  to  suppose 
that  valuation  by  rental  is  a  process  dissociated  from  the  idea  of 
profit.  In  the  case  of  a  tramway,  the  questions  whether  a  hypo- 
thetical tenant  could  be  found,  and  what  rent  he  might  reasonably 

(x)  [1894]  2  Q.  B.  372  :  Hyde  and  Konstam's  Rat.  App.  (1894—1904),  124. 
((/)    i^idc  supra,  ])p.  128,  141. 

(z)  Per  FiiY,  L.J.  :  R.  v.  School  Board  for  London  (1886),  Ryde's  Rat.  App. 
(1886—1890),  235,  at  p.  240. 
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be  expected  to  give  if  he  were  found,  cannot  be  easily  solved,  if  at 
all,  except  by  estimating  what  amount  of  proiit  the  line  had  yielded 
in  the  past,  and  was  likely  to  yield  in  the  future.  An  intending 
lessee,  whether  real  or  hypothetical,  would  hesitate  to  pay  a  rate 
which  was  not  based  upon  these  data"  (a).  Speaking  generally,  if 
the  profits  depend  upon  the  personal  skill  of  the  tenant,  and  can  be 
made  in  any  other  premises,  quite  as  well  as  in  the  premises  in 
question,  then  the  expected  amount  of  the  profits  will  not  affect 
the  rent  that  tenant  will  give.  But  if  the  profits  can  be  earned 
only  on  the  premises  to  be  rated,  and  can  be  earned  there  by  any 
ordinary  tenant,  then  the  expected  amount  of  the  profits  will 
afi'ect,  and  affect  very  materially,  the  rent  which  a  tenant  will  be 
willing  to  give.  Whether  the  profits  will  affect,  and  how  far  they 
Avill  affect,  the  I'ent  will  depend  upon  the  "  higgling  of  the 
market"  (b).  A  popular  author  Avill  not  give  a  larger  rent  than 
any  other  tenant  for  the  room  in  which  he  proposes  to  write  a 
book,  for  which  a  publisher  has  already  offered  him  a  large  price. 
But  if,  by  statute,  the  author's  book  (when  written)  might  be 
sold  nowhere  but  at  one  particular  bookstall  at  Waterloo  Station, 
the  rent  of  that  bookstall  would  undoubtedly  rise  in  consequence. 
It  is  submitted  that  the  true  rule  is  as  follows  : — As  a  matter  of 
law,  profits  must  be  regarded  as  affecting  rateable  value,  just  so 
far  as  those  profits  Avould,  as  a  matter  of  fact,  affect  the  rent  which 
may  reasonably  be  expected.  "  In  ascertaining  how  much  net 
rent  such  or  such  an  occupation  may  be  expected  to  command, 
parish  officers  are  to  consider,  not  drily  and  only  what  would 
legally  2:)ass  by  a  demise  of  it,  but  all  the  existing  circumstances, 
whether  permanent  or  temporary,  wherever  situated,  however 
arising  or  secured,  which  would  reasonably  influence  the  parties 
to  a  negotiation  for  a  tenancy,  as  to  the  amount  of  rent  to  be  asked 
or  given "  (r).  In  Carhvright  v.  Sculcoates  Union  (d),  Lord 
Halsbury,  L.C,  speaking  of  a  public-house,  said  : 

' '  The  problem  is  to  ascertain  what  a  tenant  from,  year  to  year  might 
reasonably  be  expected  to  give  as  rent.  For  the  solution  of  that  i^roblem  .  .  . 
all  that  could  reasonably  affect  the  mind  of  the  intending  tenant  ought  to  be 
considered." 

Trade  profits  which  enhance  the  value  of  land. — As  will  be 
seen  hereafter  (e),  when  railways  were  first  rated,  an  attempt  was 
made  on  behalf  of  the  companies  to  eliminate  altogether  from  the 

(a)  Per  Lord  Watsox  :  Edbiburrfh  Street  Tramways  Co.  v.  Lord  Provost,  etc.,  of 
Edinhurgh,  [189i]  A.  C.  456,  at  pp.  47.5,  476. 

{h)  Vide  'per  Bi-ackburx,  J.,  in  Talargoch  Mining  Co.  v.  St.  Amph  (1868),  L.  R. 
3  Q.  B.  478,  at  p.  486  ;  Mersey  Docks  v.  Liverpool  (1873),  L.  R.  9  Q.  B.  84,  at  p.  96. 

(c)  E.  V.  Grand  Junction  Rail.  Co.  (1844),  4  Q.  B.  18,  at  p.  36. 

\d)  [1899]  1  Q.  B.  667,  at  p.  673  ;  and  see  the  decision  of  the  House  of  Lords  in 
the  same  case,  [1900]  A.  C.  150. 

(<■)  See  ChaptgrXIV..  infra,  pp.  189—192. 
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calculations  of  rateable  value  all  profits  made  by  the  companies  by 
carrying  on  the  trade  of  carriers.  The  attempt  failed,  and  it  was 
lield  that,  both  before  and  since  the  Parochial  Assessments  Act, 
1836  (which  it  was  held  made  no  difference),  it  would  be  necessary 
to  take  into  account  the  trade  profits.  In  R.  v.  London  and  South 
Western  Rail.  Co.  (/),  Lord  DenmaN,  C.J.,  pointed  out  that  the 
company  were  occupying  "  buildings  and  lands  on  an  entire  line  of 
railway,  and  carrying  on  a  trade  not  merely  therein  and  thereon, 
but  thereby  ;  a  trade  inseparably  connected  with  such  buildings 
and  such  lands ;  a  trade  tliat  could  have  no  existence  without  the 
buildings  and  lands,  and  but  for  which  the  buildings  would  not 
have  been  erected  or  occupied,  and  for  the  sake  of  which,  in  great 
measure,  the  lands  themselves  were  occupied  in  a  particular 
manner  "  :  and  added  {[/)  : 

"  If  we  wish  to  know  wliethor  the  fares  woukl  have  been  pn)pL'rly  iucluiled 
in  a  rate  before  the  [Parochial]  Assessment  Act  passed,  the  onlj-  (piestioji  to 
be  asked  would  be,  do  they  increase  actually  the  value  of  the  buildings  and 
lauds  on  which  the  rate  is  to  be  made  ?  If  they  do,  and  to  whatever  extent 
they  do,  to  that  extent,  due  allowances  always  being  supposed,  they  must 
directly  or  indirectly  be  included  (A).  .  .  .  A  higher  rent  might  be 
obtained  in  consequence  of  the  facility  afforded  by  the  occujiation  to  the 
carrying  on  of  a  lucrative  trade." 

And  in  R.  v.  Grand,  Junction  Rad.  Co.  (/),  Lord  Denman,  C.J., 
after  pointing  out  that  the  profits  (jf  trade,  as  such,  cannot  be 
rated,  added : 

"  But  if  the  ability  to  carry  on  a  gainful  trade  upon  the  land  adds  to  the 
value  of  the  land,  that  value  cannot  be  excluded  merely  because  it  is  referable 
to  the  trade.  Suj^pose  a  house  occujjied  by  a  private  family  to-day,  which, 
having  great  advantages  of  situation  for  the  piu'i)oses  of  trade,  is  turned  into 
a  shop  to-morrow,  and  in  consequence  lets  for  double  or  ti'eble  the  former 
rent ;  would  not  the  rate  be  properly  increased  in  jn-oportion  r  I'ould  it  be 
objected  that  to  do  so  was  to  rate  the  profits  of  trade  ?  .  .  .  There  is  a 
fallacy  in  confounding  that  ivliich  the  lease  coitrei/s  a  title  to,  and  that  wlii<h 
it  gives  the  lessee  the  riiecois  of  (loinij  or  enJoyiiKj.  No  two  things  can  be  more 
distinguishable,  and  it  is  the  latter  which  regulates  the  rent  a  tenant  will  give 
and  not  the  former." 

This  passage  alludes  to  a  fallacy,  which  is  to  be  found  in  some 
of  the  earlier  cases  relating  to  the  rating  of  tolls  (/o),  viz.,  that 
nothing  which  is  not  part  of  the  land,  or  which  does  not  issue  out 
of  the  land,  can  be  taken  into  account  in  estimating  the  value  of 
the  land.  That  this  cannot  be  true  may  be  seen  by  considering 
such  property  as  a  house  by  the  seaside,  or  at  Henley,  where  the 

(/)  (1842),  1  Q.  B.  55S,  at  p.  r.80.  (</)  1  Q.  B.,  at  \u  584. 

{h)  See  also  the  passage  cited  from  the  jmlginent  in  7.'.  v.  (irand  Junction  Rail.  Co., 
supra,  p.  165. 

(j)  (1844),  4  Q.  B.  18,  at  pp.  38,  40. 

[k)  See,  for  cxarniile,  B.  v.  Coke  (1826),  5  B.  &  C.  797,  cited  in  Chapter  XVI. 
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proximity  of  the  sea,  or  the  continued  popularity  of  a  regatta^ 
must  inevitably  affect  the  annual  value. 

In  Mersey  Docks  v.  Birkenhead  (l),  the  Dock  Board  were  owners 
of  lairages  (for  the  reception  and  slaughter  of  foreign  cattle), 
Avhich  were  the  only  places  in  the  neighbourhood  where  foreign 
animals  could  legally  be  landed.  The  profits  received  by  the  Dock 
Board  warranted  a  higher  rateable  value  than  would  have  been 
fixed  with  reference  merely  to  the  structural  value  of  the  buildings 
and  the  value  of  the  land.  It  Avas  held  by  the  Court  of  Appeal 
that  evidence  of  the  profits  was  rightly  admitted,  and  that  the 
capacity  in  the  hereditament  itself  of  making  a  profit,  not  personal 
to  the  tenant,  must  be  taken  into  account  in  estimating  the  hypo- 
thetical tenant's  rent. 

This  decision  was  confirmed  by  the  House  of  Lords,  in  somewhat 
wider  terms.  Lord  Halsbury,  L.C,  referring  to  the  definition  of 
"  net  annual  value  "  in  the  Paroclnal  Assessments  Act,  1836,  said  (-/n) : 

"  The  thing  that  the  legislature  has  called  upon  the  overseers  to  do  is  to 
solve  a  simple  question  of  fact,  although  it  may  be  by  no  means  simple 
as  regards  the  mode  in  which  they  are  to  arrive  at  it.  .  .  .  They  are  to 
arrive  at  that  value,  so  far  as  I  know,  unfettered  by  any  statute  as  to  the 
way  in  which  they  can  do  it.  I  am  not  aware  of  any  rule  of  law  or  any 
statute  which  has  limited  them  as  to  the  mode  in  which  they  shall  arrive  at 
it.  It  is  not  a  question  of  law  at  all ;  it  is  a  question  of  fact.  These  questions 
have  from  time  to  time  come  before  the  courts,  and  have  been  argued  as 
questions  of  law ;  but  that  is  where,  instead  of  doing  what  the  statute  has 
directed  them  to  do,  the  overseers,  or  those  who  were  acting  on  the  part  of 
the  parish,  have  thought  proper  either  to  include  something  which  by  law 
ought  not  to  be  included,  or  to  exclude  something  which  ought  to  have  been 
included.  Of  course  in  that  sense,  when  you  are  dealing  with  a  question  of 
fact  which  has  to  be  answered  by  any  tribunal,  it  may  be  that  a  question  may 
come  up  in  the  argument  as  a  matter  of  law ;  but  still  one  must  bear  in 
mind  that  the  thing  to  be  done  is  to  answer  a  plain  question  of  fact,  namely, 
what  is  the  rent  which  a  tenant  might  reasonably  be  expected  to  give  for  the 
premises,  subject  to  the  deductions  mentioned  in  the  statute,  as  a  tenant 
from  year  to  year  ?  Now,  the  first  part  of  the  proposition  is  that  you 
are  to  rate — what  ?  Not  the  tenant's  trade.  .  .  .  The  trade  is  excluded 
from  valuation  by  the  terms  of  the  statute.  You  are  to  rate  the  premises 
according  to  their  value  ;  therefore  it  would  be  very  wrong  indeed  to  rate 
the  trade,  or  to  treat  it  as  you  would  if  you  were  dealing  with  the 
question  for  the  income  tax.  You  are  not  rating  the  income  :  you  are  rating 
the  premises  ;  so  that,  where  you  have  premises  of  a  similar  character  with 
equal  facilities  for  carrying  on  trade,  you  have  a  very  facile  mode  of  coming 
to  the  conclusion  what  sum  would  reasonably  be  given  by  any  tenant  from 
year  to  year  for  such  premises.  ...  To  go  into  the  amounts  of  profits 
and  losses,  as  if  you  were  finding  out  what  a  man's  income  is,  would  be 
absolutely  irrelevant ;  but,  for  the  purpose  of  ascertaining  what  a  tenant 
would  be  likely  to  give,  to  suggest  that  that  is  scmiething  which  in  point  of 
law  you  have  no  right  to  inquire  into  would  be  eixually  absurd.  All  the  cir- 
cumstances of  the  particular  occupation,  the  mode  in  which  the  trade  is  being 

(0   [1900]  ]  Q.  B.  143  ;  affirmed  by  the  House  of  Lonl'^,  [1901]  A.  C.  175. 
(wi)  [1901]  A.  C,  at  VI..  179,  ISO. ' 


108  RATEABLE    VALUE.  [PART    II. 

carried  on,  and  the  circumstances  affcctinj?  either  the  restriction  or  the 
amplitude  of  the  trade,  are  all  legitimate  subjects  of  inquiry,  and  the  only 
question  of  law  is  whether  the  particular  tribunal  has  followed  the  line  I 
have  indicated  or  not." 

The  question  of  fact  to  be  answered  was  then,  Would  the  Mersey 
Dock  Board  give  more  rent  for  the  lairages  on  account  of  the 
profits  earned  thereon  ?  Now  as  the  lairages  were  the  only  places 
in  the  neighbourhood  where  cattle  could  legally  be  landed,  being 
appointed  for  that  purpose  by  the  Board  of  Agriculture,  the  Dock 
Board  could  not  transfer  their  business  and  earn  the  same  profits 
elsewhere,  and  the  hypothetical  landlord  and  the  Dock  Board  (if 
they  were  tenants)  Avould  take  this  fact  into  account  in  fixing  the 
rent.  The  Dock  Board  were  in  a  position  analogous  to  that  of  a 
tenant  of  a  licensed  public-house,  who  generally  gives  an  additional 
rent  because  he  can  there  carrj'^  on  a  business  which  he  cannot 
carry  on  elsewhere  ;  and  for  that  additional  rent  he  is  rateable. 

The  profits  of  a  particular  trader  are  not  always  the 
measure  of  value. — The  facility  for  making  trade  profits,  which 
is  given  by  a  particular  hereditament,  enhances  the  value  of  the 
liereditament.  "  The  annual  rent  of  a  shop  in  Cheapside  is  higher 
than  the  annual  rent  of  a  similar  shop  in  a  back  street ;  and  the 
reason  why  tenants  give  a  liigher  rent  is  because  of  the  superior 
facility  for  carrying  on  business  there.  But  the  rent  and  rateable 
value  are  quite  independent  of  the  amount  of  the  shopkeeper's 
actual  gains "(»).  This  subject  was  fully  considered  in  R.  v. 
London  and  North  ^Vedern  Rail.Co.  (o),  in  which  Blackburn,  J., 
.said  : 

'•  In  letting  a  thing  from  year  to  year,  the  rent  would  be  regulated  by  two 
matters  :  on  the  one  hand,  by  the  benefit  the  tenant  would  be  likely  to  derive 
from  the  occupation,  because  he  would  not  give  more  than  that ;  on  the  other 
hand,  by  the  nature  of  the  property,  such  as  its  local  situation,  or  how  many 
pei'sons  there  are  who  could  supi)ly  him  with  an  equally  eligible  thing,  and 
be  willing  to  let  it  to  him  ;  foi'  while  he  would  not  be  willing  to  give  more 
than  he  expected  to  make  by  it,  he  would  not  even  give  that,  if  he  could  get  a 
similar  thing  at  a  lower  rent.  In  the  case  in  which  we  gave  judgment  the 
other  day  ( jy),  we  instanced  the  case  of  chambers  in  one  of  the  Inns  of  Court. 
They  are  let  at  a  liigher  rent  than  they  would  fetch  elsewhere,  because  they 
give  facilities  to  gentlemen  to  carry  on  the  profession  of  barristers.  And  if 
the  Attorney- Genei'al  could  only  get  one  set  of  chambers  to  carry  on  his 
business,  he  would  give  jjrobably  an  enormous  rent  for  them ;  but  it  so 
happens  that  there  are  a  gi'eat  many  sets  of  chambei's,  and  the  rent  the 
Attorney-General  gives,  is  just  the  same  as  that  given  for  a  similar  set  by  a 
gentleman  only  called  yesterday." 

(/i)  Per  Bi,ACKi!Ui:x,  J.  :  Mcrsci  Docks  v.  Licerpoul  (1873),  L.  R.  9  Q.  B.  84, 
at  p.  97. 

(o)  (1874),  L.  R.  9  Q.  B.  134,  at  p.  144. 

Ip)  Mcrseu  Docks  v.  Liverimol  (1873)   L.  R.  9  Q.  V>.  84. 
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Here  it  is  plaiu  that  Blackburn,  J.,  cousidered  that,  if  the 
Attorney-General  were  able  to  get  only  one  set  of  chambers,  and, 
therefore,  gave  an  enormous  rent  for  them,  the  rateable  value  of 
those  chambers  would  rise  in  proportion.  The  landlord,  knowing 
that  the  Attorney-General  must  either  take  his  chambers  or  cease 
to  be  Attorney-General,  would  ask  a  very  high  rent,  and  it  could 
not  reasonably  be  expected  that  the  tenant  would  refuse  to  give  it. 
And  the  illustration  suggests  the  true  rule,  viz.,  that  where  the 
(hypothetical  or  real)  landlord  possesses  a  monopoly,  or  quasi- 
monopoly,  the  profits  which  the  tenant  expects  to  make  by  his 
occupation  will  affect  the  letting  value,  that  is  the  rateable  value, 
of  the  land.  Whether  the  landlord  will  get  as  rent  the  last 
farthing  which  the  tenant  can  afford  to  pay  will  depend  on  two 
things:  (1)  whether  the  tenant  is  the  only  person  who  can  earn  the 
profits  which  he  is  likely  to  make ;  and  (2)  whether  the  heredita- 
ment is  the  ordy  hereditament  on  which  those  j^rofits  can  be  earned, 
in  other  words,  whether  the  landlord's  monopoly  is  complete  or 
not.  If  the  landlord  knows  that  one  tenant,  and  one  onh',  can 
just  afford  to  pay  a  rent  of  1,000/.  a  year,  and  that  every  other 
possible  tenant  can  afford  to  pay  only  500L  a  year,  he  will  pro- 
bably not  insist  on  the  full  rent  of  1,000?.  from  the  former  tenant, 
for  fear  of  losing  that  tenant  altogether,  and  the  precise  amount  of 
the  rent  will  be  fixed  by  the  "  higgling  of  the  market."  If  there 
are  other  i^reniises,  though  onl}^  a  limited  number  of  other  pre- 
mises, where  the  tenant  can  carry  on  his  business,  the  profits  which 
ordinary  tenants  can  make,  and  not  the  profits  Avhich  one  particular 
tenant  can  make,  will  determine  the  rent  which  will  be  given  in 
the  house  market. 

Premises  to  which  a  monopoly  is  attached. — It  is  sometimes 
said  that  where  the  rateable  hereditament  has  a  monopoly  attached 
to  it,  the  trade  profits  Avhich  the  particular  tenant  makes  not  only 
may,  but  must  necessarily,  be  taken  into  account,  as  is  done  in  the 
case  of  railways,  gasworks,  a  racecoiu'se  ((/),  and  (in  some  instances) 
in  the  case  of  premises  licensed  for  the  sale  of  intoxicating  licpiors  (r). 
But  this  is  not  the  true  view.  The  problem  is  to  ascertain  what 
rent  may  be  expected  from  a  yearly  tenant  of  the  particular  here- 
ditament. If  the  actual  occupier  is  a  yearly  tenant,  at  a  rent 
recently  fixed,  under  ordinary  circumstances  of  supply  and  demand, 
then  {prima  facie  at  all  events)  the  facts  supply  the  answer  to  the 
problem.  If  the  jjarticular  hereditament  is  not  so  let,  but  tliere 
are  other  similar  hereditaments  wliicli  are  so  let,  and  with  which 
the  particular  hereditament  can  be  compared,  if  that  comparison 
affords  a  sufficiently  accurate  criterion  of  the  rent  which  may  be 

{q)  See  R.  v.  Vcrrall  (1875).  1  Q.  15.  D.  9,  i»fra,  p.  170. 

(r)  See  Clark  v.  Aldcrbury  Unlm  (1880),  tJ  g.  B.  D.  139,  infra,  p.  171. 
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expected  for  the  particular  liereditamont  to  be  rated,  the  problem 
can  be  solved  without  intjuiring  into  the  profits  which  a  particular 
tenant  has  made  (s).  A  railway  is  seldom  (if  ever)  let  to  a  yearly 
tenant ;  and,  if  it  is  not  so  let,  there  are  no  other  i-aihvays  (let  to 
such  a  tenant)  with  Avhich  an}^  particular  line  of  railway  can  be 
usefully  compared.  Consequently,  in  order  to  find  out  what  rent 
might  be  expected  for  a  particular  line,  the  only  possible  method  is 
to  ascertain  what  rent  the  occupiers  of  that  line  could  afford,  and 
would  be  willing,  to  pay  out  of  the  profits  of  their  occupation  {t). 
But,  even  in  the  case  of  a  railway,  if  it  be  once  ascertained  that 
the  line  to  be  rated  is  actually  let  to  a  tenant,  the  rent  which  that 
tenant  pays,  rather  than  the  profits  which  he  makes,  is  to  be  taken 
as  evidence  of  rateable  value  (n).  The  decisions  as  to  licensed 
premises  have  been  somewhat  conflicting :  but  it  has  been  held 
(and  it  may  perhaps  still  be  regarded  as  good  law)  that  if  a  public- 
house,  which  is  not  let  at  a  yearly  rent,  can  be  fairly  compared 
with  other  public-houses  which  are  so  let,  evidence  of  the  profits 
made  by  the  particular  tenant  is  inadmissible  (x). 

When  can  evidence  be  given  of  the  occupier's  profits  ? — 

In  some  cases,  which  must  undoubtedly  be  regarded  as  more  or 
less  exceptional  (^),  evidence  may  be  given  not  merely  of  the 
profits  which  any  tenant  may  be  expected  to  make,  but  even  of 
the  profits  which  the  particular  occupier  in  fact  makes.  How  far 
the  profits  of  the  particular  occupier  may  be  used  as  evidence  of 
the  profits  which  any  occupier  may  be  expected  to  make  will  be 
seen  to  be  a  difficult  question  when  we  come  to  deal  with  the 
rating  of  public-houses  (.:).  It  is  perhaps  hardly  possible  to  state 
a  general  rule  with  which  all  the  cases  can  be  said  to  agree  ;  for 
the  present  it  must  suffice  to  give  instances  of  decisions,  from 
which  a  general  rule  may  be  hereafter  deduced,  reserving  the  case 
of  a  public-house  for  separate  consideration. 

In  JR.  V.  Vei-rull  («),  on  an  appeal  against  the  assessment  of  a 
racecourse  and  the  usual  stands  connected  therewith,  the  respon- 
dents called  for  the  appellants'  books,  and  tendered  evidence  of  the 
profits  made  by  the  appellants.  The  sessions  rejected  the  evidence 
and  did  not  allow  the  books  to  be  produced.  The  Queen^s  Bench 
held  that  they  were  wrong,  and  that  the  books  were  clearly 
elements  for  the  consideration  of  the  justices.  In  answer  to  the 
suggestion  that  the  profits  might  dejoend,  not  on  the  value  of  the 

(.s)  See  Mcrscii  Jhrks  v.  Birkeuhmd,  [1900]  1  Q.  D.  143,  at  p.  152. 

(t)  The  rating  of  railways  is  t'urtlier  considered  in  Chapter  XIV. 

(m)  See  R.  v.  Lo,ido,v  and  North  Western  Hail.  Co.  (1874),  L.  R.  9  Q.  B.  134. 

{,v)  Doddsv.  South  Shields,  [1895]  2  Q.  15.  133  ;  but  see  also  C'arlwrujht  v.  Scid- 
eootcs  Union,  [1899]  1  Q.  13.  667;  affirmed  in  H.  L.,  [1900]  A.  C.  150:  see 
Oiiapter  XXIV.,  where  the  rating  of  public-houses  generally  is  more  fuU}^  considered. 

{)j)  Itudds  y.  South  Shields.  [1895]  2  Q.  V>.  133  ;  Curtivriyht  v.  SciUcoatcs  i'niou, 
[1900]  A.  C.  150  ;  Rvde  ami  Konstam's  Rat.  Aj.p.  (1894—1904),  167. 

(z)  See  Chapter  XXIV.  («)  (1875),  1  Q.  B.  D.  9. 
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premises,  but  upon  the  personal  skill  of  the  occupier,  Field,  J., 
said,  in  the  course  of  the  argument,  "  allowance  might  be  made  for 
the  peculiar  skill  of  the  occupier." 

The  decision  has  been  confirmed  by  the  Court  of  Appeal  in 
Dodds  V.  South  Shields  (6),  in  which  Lord  Esher,  M.R.,  after 
deciding  that,  in  ordinary  cases,  evidence  of  the  occupier's  profits 
cannot  be  given,  said  :  "  The  case  of  a  racecourse  is  an  exceptional 
case  (c),  and  therefore  it  is  necessary  to  inquire  what  the  tenant 
of  a  racecourse,  intending  to  use  it  as  a  racecourse,  could  afford  to 
give,  in  order  to  find  out  what  he  would  be  likely  to  give.  A 
racecourse  cannot  be  put  into  the  same  category  with  inhabited 
houses." 

There  has  been  a  decision  at  quarter  sessions  which  at  first 
sight  is  inconsistent  with  R.  v.  Verrall  (d).  In  Sandoiun  Park 
V.  Epsom  Union  (e),  the  respondents  had  based  the  rating  of  the 
Sandown  Park  racecourse  on  the  profits  actually  made  by  the 
occupiers,  and  in  calculating  such  profits  brought  into  account  the 
club  subscriptions.  The  appellants  contended  that  the  profits 
were  due  to  the  personal  influence  of  the  occupiers.  The  race- 
course extended  into  two  parishes,  and  the  land  in  one  parish  had 
been  recently  let  to  the  appellants  on  lease  after  the  racecourse  had 
been  in  use  for  some  time.  The  Surrey  quarter  sessions,  without 
expressly  laying  down  any  principle,  reduced  the  assessment  to 
amounts  which  were  obviously  based  upon  the  rent  actually  paid 
under  the  lease.  This  decision  did  not  really  ignore  the  occupiers' 
profits,  for  it  was  based  on  a  rent  which  was  fixed  by  persons  who 
(presumably)  took  those  profits  into  account.  The  thing  to  be 
ascertained  is  the  yearly  rent  which  ma}'^  reasonably  be  expected ; 
the  actual  profits  may  be  evidence  of  that  rent,  but  cannot  be  better 
evidence  than  a  rent  recently  fixed  with  the  expectation  (founded 
on  experience)  that  those  profits  will  continue  to  be  made. 

The  decision  in  R.  v.  Verrall  was  followed  in  Clark  v.  Alder- 
hiiry  Union  and  Overseers  of  FisJterton-Angar  {/},  which  related 
to  refreshment  rooms  at  Salisbury  railway  station.  The  appellant 
had  agreed  to  pay  a  rent  for  the  rooms,  and  he  tendered  evidence 
of  the  trade  actually  done,  to  show  that  he  could  not  afford  to  pay 
the  agreed  rent,  which  the  respondents  contended  was  conclusive 
evidence  of  value.  The  Queen's  Bench  Division  held  that  the 
appellant's  evidence  of  trade  done  was  admissible. 

{b)  [1895]  2  g.  B.  133,  at  p.  13G. 

(c)  But  in  Cariwrhjht  v.  Scukoates  Union,  [1900]  A.  C.  150,  at  p.  159,  Eyde  and 
Konstaiu's  Rat.  App.  (1894—1904),  167.  at  p.  191,  Lord  Davey  repudiated  "the 
ilistiuction  between  exceptional  and  ordinary  cases." 

(d)  (1875),  1  Q.  B.  D.  9. 

(e)  [1902]  May  23rd,  not  reported  ;  from  the  writer's  MS.  notes. 

(/)  (1880),  6  "Q.  B.  D.  139.  Lord  Esheh,  M.R.,  is  reported  to  have  doubted  this 
;;ase  in  Dmhls  v.  South  Shields,  [1895]  2  Q.  B.  133,  at  p.  137  :  but  see  the  judgment 
"f  A.  L.  Smith,  M.K.,  in  Mcrsn/  Docks  v.  L'irkm/icad,  [19u01  1  (,).  B.  143,  at  p.  150. 
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If  the  refreshment  rooms  were  to  let,  and  a  person  desirous  of 
becoming  a  yearly  tenant  knew  two  facts,  viz.,  (1)  that  the  rent 
paid  by  the  previous  tenant  was  1,000/. :  and  (2)  that  that  tenant 
had  carried  on  business  at  a  loss,  it  can  liardly  be  doubted  that  (in 
the  first  instance  at  all  events)  he  would  attach  more  weight  to  the 
latter  fact  than  to  the  former,  in  considering  what  rent  he  would 
pay.  As  Field,  J.,  said  :  "  The  appellant  might  of  course  be 
cross-examined  to  show  that  he  might  have  got  his  provisions 
cheaper,  and  made  a  larger  profit  "  :  and  an  incoming  tenant 
might  know  that  the  outgoing  tenant's  loss  was  due  to  bad 
management ;  but,  until  he  ascertained  that,  the  loss  was  at  least 
primd  facie  evidence  of  value,  and  as  good  evidence  as  tlie  rent 
actually  paid. 

The  decisions  above  cited  are  quite  consistent  with  li.  v.  jS'ortli 
Aylesford  Union  (r/),  in  which  it  was  held  that  the  profits  made 
by  the  tenants  of  a  chalk-pit,  as  cement  manufacturers,  ought  not 
to  be  taken  into  account  in  estimating  the  rateable  value  of  the 
chalk-pit.  The  cement  manufacturers  could  have  taken  any  of  the 
other  chalk-pits  in  the  neighbourhood,  of  which  there  were  several, 
not  used  for  making  cement.  The  cement  manufacturers'  i^rofits 
might  have  been  made  at  any  of  those  pits,  and  the  landlord  had 
no  monopoly.  But  the  trade  done  at  the  refreshment  rooms  at 
Salisbury  station  could  be  done  nowhore  else :  the  profits  of  the 
tenant,  whether  small  or  large,  must  therefore  be  an  important 
factor  in  determining  the  rent.  The  tenant  could  not  take  his 
business  away  from  the  station  to  a  house  in  the  next  street, 
whereas  the  cement  manufacturer  could  move  his  business  to 
another  chalk-pit. 

Effect  of  statutory  restrictions  on  profit. — If  premises  are 
occupied  for  the  .sake  of  making  profit,  "  any  restrictions  which 
the  law  has  imposed  upon  the  jDrofit-earning  capacity  of  those 
premises  must  be  considered,"  in  estimating  the  rateable  value  {h). 
So  that,  in  rating  a  dock  or  railway  company,  the  limitation 
imposed  by  statute  on  the  tolls  which  the  company  can  charge 
must  be  taken  into  account,  as  limiting  the  rent  which  the 
hypothetical  tenant  would  pay.  In  Scalcoates  Union  v.  Hull 
Docks  (i),  a  railway  company  had  under  the  special  Acts  the  right 
to  run,  free  of  toll,  over  lines  belonging  to  the  dock  company  :  it 
was  held  that,  in  rating  the  dock  company,  the  statutory  prohibition 
against  charging  tolls  must  be  taken  into  account. 

The  rule  that  the  liypothetical  tenant    nmst  be    supjoosed   to 

(g)  (1872),  37  J.  P.  148  ;  reported  suh  nam.  B.  v.  Ai/hsfunl  Union,  26  L.  T.  618  : 
.see  Chapter  XXL,  infra. 

[fi)  See  London  C'ounU/  Council  v.  Erith  and  West  Ham,  [1893]  A.  C.  562,  at 
p.  592  ;  Ryde'.s  Rat.  App.  (1891—1893),  413,  at  p.  428. 

(i)  [1895]  A.  C.  136  :  p.  240,  infra,  but  .see  also  pp.  24.'),  246,  infra. 
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occupj'  under  the  same  statutoiy  restrictions  as  the  actual  tenant 
was  at  one  time  given  a  wide  application.  Thus  it  was  held  tliat, 
in  rating  waterworks  belonging  to  a  municipal  corporation,  the 
hypothetical  tenant  must  be  supposed  to  be  jjrohibited  from 
making  a  profit,  in  the  same  way  as  the  actual  occupier  was 
prohibited  (k).  But  later  decisions  (I)  have  shown  that  the  property 
of  municipal  corporations  and  other  similar  public  bodies  may  be 
rated  at  substantial  sums,  notwithstanding  an  entire  absence  of 
profit.  And  the  effect  of  these  decisions  is  that,  where  property  is 
not  occupied  for  the  sake  of  profit,  but  for  the  discharge  of  some 
public  duty  or  for  the  public  benefit,  restrictions  on  the  profit- 
earning  capacity  of  the  property  need  not  be  taken  into  account  (m). 
The  true  test  of  rateable  value  in  such  cases  is  the  value  to  the 
existing  occupier  (ii),  and  not  the  rent  -which  any  other  tenant, 
unfettered  as  to  user  and  unrestricted  as  to  charojes,  would  crive  if 
the  premises  were  in  the  market  (o). 

Diversion  of  profits  from  occupier  to  some  other  person. — If 

property  be  valuable,  in  that  it  jaroduces  a  profit,  the  fact  that 
that  profit  by  private  agreement,  or  even  under  statutory  com- 
pulsion, may  be  diverted  from  the  actual  occupier  to  some  other 
person,  is  immaterial  in  considering  what  is  the  rateable  value. 

In  the  case  of  property  let  at  a  rent,  which  events  prove  to  be 
so  much  too  high  that  no  profit  is  left  to  the  tenant,  it  is  clear 
that  the  tenant  is  rateable  (jj).  Here  the  burden  is  the  result  of 
voluntary  agreement  between  the  parties  ;  but,  in  the  case  of 
tithes,  no  deduction  can  be  claimed  for  the  services  of  the 
incumbent,  though  he  is  bound  to  give  those  services  (q) ;  nor  can 
a  deduction  be  claimed  for  the  .stipend  of  a  curate,  though  his 
services  are  necessary  in  addition  to  those  of  the  incumbent  (r), 
for  "  there  is  a  fallacy  in  confounding  the  rateable  value  with  the 
remunerative  value  to  the  incumbent."  These  questions  are 
further  considered  in  dealing  with  the  rating  of  tithes  (s). 

In  R.  V.  Rliynmey  Rail.  Co.  (t),  the  owners  of  wharves  let 
them   to  the    railway  company,  but    by    the    agreement   certain 

{k)  Mayor,  etc.  of  Worcester  v.  Droitwich  (1876),  2  Ex.  D.  49  :  see  p.  293,  infra. 

{I)  London  Count)/  Council  v.  Erith  and  JTest  Nam,  [1893]  A.  C.  562  ;  Mayor, 
etc.  of  Burtoii-upon- Trent  v.  Biirton-upon-Trent  Union  (1889),  24  Q.  B.  D.  197. 

[m]  See  pp.  299—301,  infra. 

[n)  See  JL  v.  School  Board  for  London  (1886),  17  Q.  B.  D.  73S. 

(o)  See  Overseers  of  GhorUon-upon- Med  lock  v.  Chorlton  Union  (1SS2),  51  L.  J.  Q.  B. 
458,  which  seems  to  be  (in  effect)  overruled  ou  this  point. 

il))  R.  V.  Parrot  (1794),  5  T.  R.  593,  supra,  p.  128. 

{q)  The  Hackney  Tithe  Case,  R.  v.  Goodchild  (1858),  E.  B.  c^-  E.  1  ;  27  L.  J.  M.  C. 
233,  infra.  Chapter  XXIII. 

■  (»■)  il.   V.   Slierford  (1867),  L.  K.    2  Q.   B.  503  ;  overruling  on  this  point  R.  v. 
Goodchild,  supra. 

(s)  See  Chapter  XXII  I.,  infra.  See  also  the  second  rei)ort  of  the  Royal  Commission 
on  Local  Taxation  (Rating  of  Tithe  Rentcharge),  1899. 

{t)  (1869),  L.  R.  4  Q.  B.  276.     The  case  is  further  considered  infra,  pp.  248,  249. 
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wharfage  dues  were  made  paj'able  to  the  owners,  and  were  not 
receivable  by  the  railway  company ;  it  was  held  that  the  railway 
company,  being  the  occupiers  of"  the  wharves,  were  rateable  for 
their  full  value,  including  the  wharfage  dues.  The  correctness 
of  this  decision  may  be  shown  thus  :  if  the  lease  to  the  railway 
company  had  included  the  right  to  receive  the  dues,  subject  to  the 
payment  of  a  higher  rent,  it  is  clear  that  the  railway  company 
would  have  been  rateable  for  the  full  value  of  the  wharves, 
including  the  dues.  Substitute  for  such  a  lease,  a  lease  reserving 
the  dues  to  the  lessors,  with  an  exactly  proportionate  reduction  of 
rent :  the  reservation  of  the  dues  would  be  in  substance  a  reserva- 
tion of  rent  in  another  form,  and  the  method  of  paying  rent  under 
such  a  lease  could  not  alter  the  real  value  of  the  premises. 

Land  subject  to  a  special  rate. — The  decision  in  R.  v.  Vange  {u), 
though  at  first  sight  similar  to,  is  really  distinguishable  from,  the 
case  just  referred  to,  and  is  (it  is  submitted)  of  doubtful  authority. 
In  that  case,  which  related  to  land  in  Canvey  Island,  near  the 
mouth  of  the  Thames,  commissioners  under  a  special  Act  were 
authorised  to  rate  the  "  owners  or  occupiers  "  of  certain  lands  to 
the  full  annual  value  (if  necessary)  for  the  expense  of  maintaining 
sea  walls,  and  if  the  sums  so  raised  were  insufficient,  then  to  rate 
other  lands  in  the  island.  It  was  held  that  in  rating  a  person,  who 
was  both  owner  and  occupier  of  lands  of  the  former  class,  no 
deduction  should  be  made  from  the  rack  rent  for  the  amount  of 
the  rates  levied  by  the  commissioners  which  were  equal  to  the 
rental  value.  Apart  from  the  question  whether  this  decision  must 
be  taken  to  be  overruled  by  later  cases  above  cited  {x),  it  is  sub- 
mitted that  the  judgment  of  Lord  Denman  cannot  be  supported 
as  it  stands.  It  refers  to  Governors  of  Bristol  Poor  v.  Wait  (y), 
as  showing  that  an  occupation  may  be  beneficial  without  being 
profitable.  This  no  doubt  is  true,  but  in  the  case  referred  to  the 
Governors  of  the  Poor  had  a  public  duty  to  perform  which  sujDplied 
a  motive  to  induce  them  to  occupy,  though  the}'  could  make  no 
profit ;  this  fact  at  once  distinguishes  the  case  from  R.  v.  Vange. 
Again,  Lord  Denman  refers  to  R.  v.  Parrot  (z),  as  showing  [that  a 
losing  occupation  may  be  rateable.  But  in  that  case  the  judgment 
was  based  upon  the  view  that  there  was  no  loss,  unless  the  rent 
was  deducted,  and  it  merely  decided  that  property  remains  rateable 
even  if  the  profits  are  all  swallowed  up  in  the  rent.  In  R.  v. 
Vange  the  judgment  appears  to  ignore  the  fact  that  the  rate  might 
be  made  upon  the  "owners  or  occupiers."  If  it  was  open  to  the 
commissioners  at  their  discretion  to  rate  the  occupiers,  and  if  the 

(it)  (1842),  3  Q.  B.  242.  {x)  See  p.  157,  note  (c). 

(y)  (1836),  5  A.  &  E.  1,  supra,  p.  132. 
{z)  (1794),  5  T.  K.  593,  saj^a,  p.   128. 
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-latter  had  no  right  under  the  local  Act  to  deduct  the  rate  from  the 
rent,  it  seems  impossible  to  believe  that  any  tenant  would  under- 
take to  pay  a  rent  equal  to  the  full  value  of  the  occupation,  without 
making  allowance  for  his  liabilit}'  to  pay  to  the  commissiouers  a 
sum  equal  to  the  rent.  If  it  be  suggested  that  the  tenant  under 
the  agreement  of  tenancy  would  stipulate  for  the  right  to  deduct 
the  rate  from  the  rent,  the  answer  is  that  a  tenant  with  the  benefit 
of  such  an  agreement  is  not  in  the  position  of  the  hypothetical 
yearl}^  tenant  supposed  by  s.  1  of  the  Parochial  Asse.ssments  Act, 
1836,  and  therefore  the  rent  which  a  tenant  with  such  a  special 
-agreement  would  pay  is  not  the  measure  of  rateable  value.  If  the 
rate  were  a  charge  upon  the  owner  only,  and  not  upon  the 
occupier,  and  merely  formed  the  consideration  (or  jDart  of  the 
■consideration)  given  to  acquire  the  property,  then  possibly  it  could 
not  be  deducted  (a)  ;  but  the  rate  was  paid  and  expended  (in  part 
at  least)  to  ensure  the  e.Kistence  of  the  hereditament  in  a  state  to 
■command  a  rent.  So  that  while  the  full  rent,  including  the  sum 
which  would  have  to  be  paid  away  to  the  commissioners,  might  be 
<bhe  measure  of  the  gross  value,  the  sum  paid  away  should  be 
deducted  in  order  to  arrive  at  the  rateable  value  (b). 

Rent  cannot  be  deducted  from  profits. — A  mistake  is  sometimes 
made  in  claiming  to  deduct  from  the  protits  made  by  the  occupation 
the  rent  actually  paid  by  the  occupier  as  a  working  expense  (<;).  But 
where  the  rateable  value  of  a  hei'editament  is  calculated  from  the 
profits  made  by  the  occupation,  the  object  of  the  calculation  is  to 
ascertain  what  rent  a  tenant  who  made  those  profits  would  be  willing 
and  able  to  pay  for  the  right  to  make  them.  From  this  point  of 
view  rent  represents  that  part  of  the  profits  which  a  tenant  would 
undertake  to  pay  to  his  landlord  in  order  to  secure  the  remainder 
■of  the  profits  for  himself.  In  trying  to  find  out  what  is  likely  to 
be  the  landlord's  share  of  the  profits,  it  cannot  be  right  to  deduct 
from  the  profits  the  sum  which  happens  to  represent  the  landlord's 
share  under  the  contract  for  the  moment  in  force.  Such  a  deduc- 
tion involves  the  absurd  results  that  the  greater  the  rent  actually 
paid,  the  less  will  be  the  rateable  value,  and  where  two  heredita- 
ments produce  equal  profits,  and  one  is  let  to  a  tenant  at  a  rent, 
while  the  other  is  in  the  hands  of  the  owner,  who  pays  none,  the 
rateable  value  of  the  former  is  less  than  that  of  the  latter. 

Interest  on  cost  as  a  measure  of  value. — Where  property  is 
■of  a  kind  that  is  never  let  from  year  to  year,  recourse  is  sometimes 

(a)  Compare  R.  v.  Rhymney  Rail.  Co.  (1869),  L.  R.  4  Q.  B.  276,  svpra,  p.  173  : 
R.  V.   Woking  (1835),  4  A.  &  E.  40,  infra,  p.  344. 

(6)  Compare  Pullen  v.  St.  Saviours  Union,  [1900]  1  Q.  B.  138,  supra,  p.  If)?. 

(c)  Such  a  deduction  was  disallowed  in  London  and  India  Docks  v.  Poplar  Union, 
(■[1900]  64  J.  P.  820  ;  83  L.  T.  371.     But  see  also  p.  409,  infra. 
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had  tu  interest  on  capital  value,  or  on  the  actual  cost,  of  land  and 
huildiuofs,  as  a  jjuide  to  the  ascertainment  of  annual  value.  There 
is  some  apparent,  if  not  real,  conflict  of  decisions  upon  the  question 
whether  interest  on  capital  value,  or  on  cost,  may  be  considered  at 
all ;  but  great  part,  if  not  the  whole,  of  the  difficult}^  will  disappear 
if  the  rule  be  thus  stated  :  the  measure  of  rateable  value  is  defined 
by  statute  as  the  rent  which  may  reasonably  be  expected ;  interest 
on  cost,  or  on  capital  value,  cannot  be  substituted  for  the  statutory 
measure,  but  can  be  looked  at  as  ^^yv'ww  faric  evidence  in  order  to 
answer  the  question  of  fact  what  rent  a  tenant  may  reasonably  be 
expected  to  pay  id).  The  rule  was  thus  stated  by  Cave,  J.,  in 
R.  V.  School  Board  for  London  [e)  : 

"Interest  ou  cost  is  a  rough  test  undoubtcclly.  It  is  a  test  in  some  cases, 
but  it  is  not  a  test  iu  others.  If  the  jilace  is  occupied  by  a  tenant  (/),  it  is 
not  a  good  test  at  all,  because  the  rent  which  he  actually  paj-s  is  a  far  better 
one.  If  the  place  is  unlet,  it  is  not  at  all  a  good  test,  because  it  may  be  that 
no  tenant  would  give  anything  approaching  to  the  interest  on  the  cost.  But 
if  the  place  is  occupied  by  the  owner  himself,  then  it  is  in  some  sense  a  test, 
a  rough  test  no  doubt,  and  only  prima  facit'  evidence,  but  still  some  evidence, 
to  show  what  the  value  of  the  occupation  is.  .  .  .  If  he  could  get  a  place 
cheaper,  at  a  less  rent  than  the  interest  on  the  cost  comes  to,  it  is  to  be 
assumed  he  would  not  go  to  the  expense  of  building,  he  would  i>refer  to  take 
the  cheaper  course  and  pay  the  rent." 

In  R.  V.  CJtaijlln{(j),  decided  before  the  passing  of  the  Parochial 
Assessments  Act,  1836,  a  canal  was  let  to  a  lessee  who  paid  no 
rent  (as  such),  but  paid  the  interest  on  a  mortgage  debt  created  by 
the  lessors ;  it  was  held  that  the  payment  of  interest  was  in  effect 
a  rent,  and  was  the  best  measure  of  vahie. 

Structural    value    and    actual    cost    distinguished. — It    is 

important  to  distinguish  between  value  and  actual  cost.  "  The 
outlay  of  capital  may  furnish  no  criterion  of  the  rent,  since  it  may 
have  been  injudiciously  expended,  and  what  was  costly  may  have 
become  worthless  by  subsequent  changes  "  {It).  If  a  house  is 
built  at  a  cost  of  10,000/.,  when  it  could  ha,ve  been  erected  for 
5,000L,  the  latter,  and  not  the  former  sum,  is  the  basis  upon  which 
calculations  must  be  based.  Litigation  respecting  the  title  to  land 
(though  it  may  materially  add  to  the  cost)  does  not  add  to  the 
letting  value,  nor  is  it  in  any  way  necessary  to  making  it  up  (i). 
But  there  is  a  distinction  between  expenditure  which  is  unforeseen 
and,  as  it  were,  accidental,  and  expenditure  which  is  deliberatel}' 

{d)  Overseers  of  Chorlton-upon-Mcdlock  v.  C'horltoii  Union  (1882),  51  L.  J.  Q.  U. 
458  ;  M((.yor,  etc.  of  Liverpool  v.  Llanfi/Uiii  Union,  [1899]  2  Q.  B.  14,  infra,  ]>.  177  ; 
Mersey  Docks  v.  Birkenhead,  [1900]  1  Q.  B.  143  ;  [1901]  A.  C.  175,  si'.jmi,  p.  167. 

(c)  (1885),  55  L.  J.  M.  C.  33,  at  pp.  37,  38. 

(/)  An  ordinary  yearly  tenant,  not  a  tenant  under  a  lease,  is  apparently  meant. 

{(/)  (1831),  1  B.  &  Ad.  926. 

(h)  E.  V.  Mile  End.  Old  Town  (1847),  10  Q,  B.  208,  at  p.  218. 

(i)  Of.  R.  V.  Great  Western  Rail.  Co.  (1846),  6  Q.  B.  179,  at  p.  205. 
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undertaken  and  is  inevitable.  If,  in  the  course  of  building  a  row 
of  exact]}'  similar  houses,  it  is  discovered  that  the  sub-soil  of  one 
house  is  of  such  character  as  to  require  more  costly  foundations, 
that  fact  will  have  no  effect  on  the  rateable  value  ;  for  no  tenant 
would  give  a  higher  rent  for  one  house  than  for  any  of  the  others 
exactly  like  it  merely  because  it  has  cost  more  to  build.  On  the 
other  hand,  if  an  owner  buys  land  and  builds  a  house  thereon  for 
his  own  occupation,  knowing  from  the  first  that  it  will  be  necessary 
to  spend  a  large  sum  of  money  in  sinking  an  unusually  deep  well, 
the  expenditure  on  the  well  cannot  be  struck  out  of  consideration 
altogether,  because  in  other  places  a  less  costly  well  would  have 
sufficed.  The  expenditure  on  the  well  is  at  least  evidence  that  the 
owner  thought  it  worth  while  to  make  it,  and  expected  to  get 
a  return  for  his  money.  Moreover,  the  owner,  in  buying  the  land, 
may  have  given  a  lower  price  because  he  foresaw  that  he  would 
have  to  spend  money  on  a  deep  well.  In  such  a  case  it  cannot 
be  right  to  base  the  calculations  of  annual  value  on  the  reduced 
price  paid  for  the  land,  and  at  the  same  time  to  eliminate  from 
consideration  the  cost  of  the  well  which  occasioned  the  reduction 
in  })rice. 

An  illustration  of  the  principle  above  stated  is  to  be  found  in 
Liverpool  Corporation  v.  Llanfyllin  Union  (P),  which  related  to 
the  Vyrnwy  reservoir  and  works  connected  therewith.  The  Cor- 
poration of  Liverpool,  in  order  to  supply  Liverpool  with  water, 
constructed  a  reservoir  under  a  special  Act,  the  execution  of  the 
works  necessarily  involving  the  submersion  of  a  parish  school, 
church,  and  vicarage.  By  the  special  Act  the  corporation  were 
required  to  make  certain  new  roads  and  bridges  in  substitution  for 
roads  diverted  or  stopped  up,  and  to  provide  sites  for  and  build  a 
new  school,  church,  and  vicarage,  in  substitution  for  those  that 
were  destroyed.  Both  sides  agreed,  on  the  hearing  of  the  appeal 
against  the  assessment  on  the  reservoir,  dam,  and  other  works,  that 
interest  on  structural  value  must  be  made  the  basis  for  calculating- 
rateable  value  ;  but  it  was  disputed  (inter  alia)  whether  the 
expenditure  on  the  roads  and  bridges  and  the  new  church, 
vicarage,  and  school  (I),  were  to  be  brought  into  account  as  part 
of  the  capital  value  on  which  the  percentage  was  to  be  calculated. 
The  sessions  decided  that  all  the  expenditure  in  question  ought  to 
be  included  as  part  of  the  capital  expenditure,  and  the  Court  of 
Appeal  (reversing  the  decision  of  the  Queen's  Bench  Division)  held 
that  there  was  nothing  wrong  in  law  in  that  decision.  A.  L. 
Smith,  L.J.,  said  (m)  : 

(k:)  [18991  2  Q.  B.  14.  See  also  Mw  liivev  Co.  v.  Hertford  U/nou.,  [1902] 
2  K.  B.  o97,7w/m,  p.  2(i9. 

(/)  It  will  be  noticed  that  none  of  these  objects  of  expenditure  formed  part  of  the 
rateable  hereditament  of  which  the  corporation  were  occii])iers. 

(w)  [1899]  2  Q.  B.,  at  pp.  20—22. 
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"  In  :i  case  like  the  present,  where  no  profits  are  earned  in  the  parish  by  the 
use  of  the  hereditament,  a  rougli  way  of  arriving  at  the  rateable  value  by 
rule  of  thumb,  there  being  no  other  way  available,  is  to  see  what  the  site  and 
the  construction  of  the  works  cost,  and  take  a  percentage  on  the  capital 
lunount  so  expended  as  representing  the  rent  which  a  tenant  would  give. 
If  a  person  buys  a  piece  of  land,  and  spends  so  much  in  erecting 
a  building  upon  it,  the  amount  so  expended  by  him  forms  some  criterion  of 
the  rent  which  he  would  give,  if  he  had  to  rent  the  hereditament  so 
created  («).  I  agi-ee  that  a  certain  rate  of  interest  on  the  capital  expended 
in  creating  the  hereditament  is  by  no  means  to  be  taken  as  necessarily 
equivalent  to  the  rent  which  a  hypothetical  tenant  would  give  ;  but  I 
think  the  amount  of  capital  expended  is  admissible  in  evidence  as  a  criterion 
by  which  to  estimate  that  rent  in  the  case  of  works  like  these  which  are 
incapable  of  being  compared  with  other  hereditaments  which  form  the 
subject  of  letting.  .  .  .  The  corporation  must  be  taken  into  considera- 
tion as  possible  tenants  of  the  works.  They  could  not  construct  the  works 
which  they  desii'e  to  construct,  as  necessary  for  the  purposes  of  the  water  supply 
to  their  city,  without  coming  under  the  obligation  to  provide  a  new"  church, 
vicarage  and  schools,  in  lieu  of  paying  a  pecuniary  compensation  for  those 
which  would  be  destroyed  by  the  works.  I  cannot  see  why,  as  a  matter 
of  law,  that  expenditure  was  not  properly  taken  into  account  by  the  sessions 
in  arriving  at  the  rateable  value.  .  .  .  The  same  considerations  appear 
to  me  to  apply  to  the  amount  expended  in  providing  roads  and  bridges  as  to 
that  expended  on  the  new  church,  vicarage,  and  schools." 

The  expeuditure  dealt  with  in  this  judgment  %vas,  in  a  sense, 
un[)rodiietive,  because  it  was  laid  out  upon  things  which  did  not 
form  part  or  increase  the  efficiency  of  the  rateable  hereditament 
itself.  But  if  the  expenditure  was  foreseen  and  was  Aoluntarily 
incurred  (either  to  avoid  a  still  greater  expenditure  which  the 
adoption  of  another  site  would  have  involved  or  to  insure  a  better 
water  supply),  it  was  not  altogether  unproductive  of  value  to  the 
corporation.  At  all  events,  the  ex])en(litnre  is  in  an  entirely 
different  category  from  capital  "  injudiciously  expended  "  or 
capital  laid  out  on  that  which  was  once  A'aluable,  but  has  become 
worthless  by  sub.sequent  changes  (o). 

University  and  college  buildings. — There  have  been  one  or 
two  cases  at  quarter  sessions  dealing  with  the  rating  of  buildings 
occupied  by  Oxford  University  and  the  colleges,  and  by  public 
schools.  In  the  Oxford  Universh//  Case{p  )  the  appeal  related  to 
(inter  alia)  the  Bodleian  Library,  the  Sheldonian  Theatre,  the 
Radcliffe  Camera,  the  New  Schools,  and  the  University  Museum 
and  Galleries.  Such  buildings  are,  of  course,  never  let  to  a 
tenant,  and  therefore  it  was  impossible  to  rely  on  rents  actually 
])aid.     Again,  many  of   the    buildings   were    built    out  of  money 

(«)    Cf.  MrrM-y  Dm-1;s  v.  Birltenhnul ,  [1900]  1  Q.  B.  143,  at  p.  14S. 

C(0  See  the  iiulgiiient  of  Lord  Denmax,  C..T..  in  /'.  v.  Mile  End,  Old  Tim-n 
(IH-17),  10  Q.  B.  2')S,  at  p.  218,  .y«y;?v/,  p.  176. 

(yO  [1902]  liefore  the  Hon.  A.  Lytti.eton,  K.C,  the  Ke.corder.  The  ease  is 
reported  in  Kyde  and  Koustam's  Kat.  App.  (18'J4 — 1904). 
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given  or  bequeathed  by  benefactors  whose  aim  was  either  to 
benefit  the  university,  or  to  create  a  lasting  memorial  of  their  own 
names.  In  such  cases,  although  the  buildings  were  more  or  less 
useful  to  the  university,  yet  the  university  was  under  no  obligation 
to  provide  such  costly  buildings,  nor  did  it  spend  its  own  money  in 
acquiring  them,  and  thereby  forego  the  interest  on  that  money 
in  order  to  obtain  them.  These  facts  rendered  inapplicable  interest 
on  structural  value,  which  is  often  taken  as  a  measure  of  rateable 
value  in  the  case  of  buildings  belonging  to  a  school  board,  a 
municipal  corporation,  or  a  county  council  {q).  In  the  latter  cases 
the  occupiers  have  a  public  duty  to  perform,  and  in  order  to 
discharge  that  duty  are  driven  to  borrow  and  spend  money  in 
acquiring  buildings  ;  and  hence  a  presumption  arises  that  they 
would  be  willing  to  pay  a  rent  bearing  some  relation  to  the  interest 
on  the  cost.  No  such  presumption  arose  with  regard  to  many 
of  the  university  buildings.  The  method  of  valuation  sanctioned 
by  the  recorder  was  as  follows  :  to  eliminate  all  that  was  of  a 
merely  monumental  or  memoi'ial  character  ;  subject  to  this 
elimination,  to  estimate  the  cost  of  a  building  giving  equal  accommo- 
dation and  equally  suitable  for  the  purposes  for  which  it  is  now  iised, 
w'ith  sufficient  ornamentation  to  make  it  suitable  for  the  require- 
ments and  dignity  of  a  university  ;  and  to  take  3  per  cent,  on  the 
capital  value  of  such  a  building  as  the  rateable  value  to  be 
ascertained.  A  similar  method  was  adopted  in  dealing  with  the 
buildings  belonging  to  the  colleges,  with  the  exception  of  the 
chapels,  which  are  referred  to  below. 

A  somewhat  similar  method  was  adopted  by  the  Surrey  Quarter 
Sessions  in  dealing  with  Epsom  College  (r),  save  that  the  court 
there  took  4  per  cent,  on  the  estimated  structural  value  of  an 
equally  suitable  building,  and  added  thereto  1  per  cent,  for  the 
estimated  cost  of  repairs,  etc.,  to  arrive  at  the  gross  estimated 
rental  ;  from  which  they  deducted  the  average  actual  cost  of 
repairs,  etc.,  which  was  taken  at  a  sum  which  happened  to  be  equal 
to  nearly  2  per  cent.,  so  that  in  the  result  a  sum  of  about 
3  per  cent,  on  the  structural  value  of  an  equally  suitable  building 
was  taken  as  rateable  value  (n). 

Both  in  the  case  of  the  Oxford  Colleges,  and  of  Epsom  College, 
a  sum  far  below  3  per  cent,  on  structural  value  was  taken  as  the 
rateable  value  of  the  chapels  ;  in  fact  the  rateable  value  of 
Magdalen   College   Chapel   was  put  at  200/.,  a    sum   which    was 

(<7)  See  R.  V.  Sclnwl  Board  for  London  (188o),  55  L.  ,T.  M.  C.  38,  sui}ra,  p.  176  ; 
Liverpool  Corporation  v.  Llii)ifi/Uiii  Union,  [189i»J  2  Q.  B.  14,  supra,  p.  177  ;  London 
County  Council  v.  Eritli  and  liV.st  Ham,  [1893]  A.  C.  562,  infra,  p.  184. 

(/•)  Royal  Medical  Benevolent  College  v.  Epsom  Union  (1902),  reported  in 
Eyde  and  Konstam's  Kat.  App.  (1894—1904). 

(«)  The  method  of  calcuhxrion  was  somewhat  unusual,  in  that  it  added  to  4  per 
cent,  on  structual  value  the  estimated  cost  of  repairs,  etc.,  of  the  sulistituted  hypothe- 
tical building,  and  deducted  from  the  gross  value  thus  arrived  at  the  repairs,  etc.,  of 
the  existing  building. 
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merely  nominal,  if  measured  by  percentage  on  structural  value  {t). 
The  chapels  were  probably  not  exempt  from  ratin<r,  not  being 
occupied  for  jnihlic  religions  worship  ( «). 

In  Christ'')i  Hospital  v.  Horsham  Union  (.I*),  the  Sussex  Quarter 
Sessions,  in  dealing  with  the  new  school  buildings  at  Horsham,  gave 
no  indication  of  the  method  they  adojited.  but  fixed  the  assessment 
at  a  sum  far  below  3  per  cent,  on  actual  outlay  ;  possibly  on  the 
ground  that  some  of  the  buildings  were  of  a  monumental  or 
memorial  character,  or  (as  was  suggested  by  the  appellants)  that 
some  of  the  outlay  was  unnecessary  and  extravagant. 

Present  value,  or  original  value,  of  machinery  and  plant. — 

Wliere  interest  on  structural  value  is  taken  as  evidence  of  the 
rateable  value  of  machinery  and  plant  (forming  part  of  the  rate- 
able hereditament)  which  will  soon  require  to  be  renewed,  there 
is  a  difficulty  in  deciding  whether  the  interest  is  to  be  calculated 
on  the  structural  value  of  the  machinery  when  new,  or  the  value 
for  which  it  could  be  l)onght  or  sold  at  the  date  of  the  rate. 

We  have  already  seen  that  the  rateable  value  of  property  must  be 
determined  by  what  it  is  at  the  present  time,  not  by  what  it  once 
was,  or  by  what  it  may  hereafter  become  (?/).  At  first  sight  this 
seems  a  strong  reason  for  saying  that  in  valuing  machinery,  the 
value  of  the  machinery  when  new  must  not  be  taken  as  the  sum 
on  which  interest  is  to  be  calculated.  But  there  is  a  fallacy 
underlying  this  contention.  Rateable  value  is  the  present  value 
for  purposes  of  letting,  not  for  purposes  of  sale  :  and  the  problem 
is  to  find  out  for  what  rent  the  premises  would  let  to  a  tenant 
from  3'ear  to  year,  not  to  a  tenant  for  a  term  of  years  (c). 
Interest  on  capital  value  (whatever  value  be  taken)  is  merely  to 
be  used  as  evidence  of  the  rent  for  which  the  premises  would 
let,  and  is  not  to  be  substituted  for  that  rent  as  the  measure  of 
rateable  value. 

In  the  following  remarks  as  to  the  proper  method  of  valuing 
machinery,  the  selling  value  of  which  is  depreciated  because  it  is 
old,  two  elements  of  value  have  been  purposely  left  out  of  con- 
sideration, viz.,  (1)  the  fact  that  the  machinery  may  have  been 
rendered  obsolete  by  modern  inventions  ;  and  (2)  the  fact  that, 
by  reason  of  its  age,  the  machinery  may  be  more  costly  to  work 
(^.r/.,  that  it  consumes  more  coal).  If  either  of  these  facts  be 
proved  to  exist,  it  will  diminish  the  rent  and  the  rateable  value. 
But  let  us  take  the  case  of  machinery  which  is  old.  and  therefore 

(0  In  the  case  of  the  Christ's  Hospital  Chapel  at  Hoi-sham,  both  sides  agreed  that 
interest  on  structural  value  was  not  the  measure  of  value.  They  differed  as  to  the 
amount,  and  the  sessions  did  not  definitely  decide  the  question. 

(?/)    Vide  .siipra,  p.  109. 

(./;)  July  4th,  1903  ;  not  reported  ;  from  the  writer's  MS.  notes. 

(//)  Per  Lush,.!.:  Mctropulitini  Board  of  ]Vorhs  v.  Wrst  Ham  (1870),  L.  K. 
6  Q.  B.  198.  at  p.  198,  .supra,  p.  1.59. 

(r)  See  Stalfy  v.  CastMon  (1S«4),  33  L.J.  M.  C.  178.  svpra,  p.  KiO. 
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will  sell  for  less  than  if  it  were  new,  but  which  still  for  the  time 
being  does  its  work  as  efficiently  as  when  it  was  new  («),  and  see 
the  eifect  which  the  age  would  have  on  the  rent  or  rateable  value. 

Suppose  machinery  were  newly  erected  at  a  cost  of  1,000/.,  and 
that  it  will  last  exactly  forty  years,  and  at  the  end  of  that  time 
will  be  worth  say  50/.  as  old  iron,  and  must  be  renewed.  If  the 
gross  value  is  taken  at  7^  per  cent.,  and  the  rateable  value  at 
5  per  cent,  on  the  selling  value  of  the  machinery  in  each  succeeding 
year  (/>),  the  value  would  gradually  fall  from  75/.  gross  and  50/. 
rateable  in  the  first  year  to  next  to  nothing  in  the  fortieth  :  in  the 
fifth  year  for  example,  the  machinery  (being  second-hand)  would 
probably  sell  for  substantially  less  than  when  it  was  new.  But 
will  this  affect  the  rent  which  the  tenant  from  year  to  year  would 
give,  if  it  be  assumed  that  the  machinery,  though  second-hand, 
does  its  work  as  well  as  when  new  ?  Under  the  Parochial  Assess- 
ments Act,  1836,  one  must  assume  a  tenant  from  year  to  year, 
and  from  his  rent  must  be  deducted  the  probable  average  annual 
cost  of  repairs,  renewals,  etc.,  which  are  assumed  to  be  done  by 
the  landlord  ;  and  if  such  a  tenant  actually  took  the  machinery  in 
question,  and  continued  in  occupation  for  the  whole  life  of  the 
machinery,  it  is  difficult  to  see  why  he  should  be  willing  to  pay 
more,  when  the  machinery  was  new,  or  the  landlord  should  be 
willing  to  accept  a  gradually  diminishing  rent  as  the  machinery 
grew  old,  provided,  of  course,  the  machinery  did  its  work  efficiently. 
Under  the  statutory  hypothesis,  the  average  cost  of  repairs  and 
renewals  falls  on  the  landlord,  and  must  be  inud  out  of  the  gross 
rent,  and  (if  efficiency  be  maintained)  the  tenant  is  not  affected  by 
the  amount  of  the  landlord's  expenses. 

This  view  involves  an  apparent  anomaly  in  the  case  of  an  owner 
occupying  his  own  premises,  viz.,  that  he  is  rated  at  the  same 
sum  when  the  machinery  is  nearly  worn  out,  as  when  it  was  new. 
But  in  this  case,  the  ratepayer  fills  two  capacities,  that  of  landlord 
and  tenant,  which  for  the  purposes  of  rating  must  be  assumed  to 
be  filled  by  two  distinct  persons  :  assuming  the  original  efficiency 
of  the  machinery  to  be  maintained,  the  tenant  will  be  willing  to 
oive  the  same  rent  as  before,  and  it  will  make  no  difference  to  him 
if  in  a  very  short  time  the  landlord  must  spend  several  years'  rent 
in  renewing  the  machinery.  That  burden,  under  the  statutorv 
hypothesis,  is  cast  upon  the  landlord.  No  doubt  the  selling  value 
of  the  landlord's  pi'0[)erty  has  been  diminished,  but  the  question  is 
not  what  the  ]jro[)ertv  will  sell  for,  but  at  what  rent  it  will  let. 

(«)  The  ropes  of  a  lift,  which  must  be  renewed  periodically  to  ensure  the  safety  of 
the  passengers,  may  be  given  as  an  example.  They  probably  do  their  work  as  well 
just  before  they  are  renewed  as  when  they  were  first  new. 

(/>)  The  cost  of  fixing  the  machinery  hi  xitii  must  of  course  be  taken  into  account 
as  part  of  the  original  cost,  and  would  be  lost  if  the  machinery  were  removed  else- 
where ;  but  to  simplify  the  question,  the  cost  of  fixing  may  be  assumed  to  be 
inappreciable. 
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A^ain,  it  mast  be  borne  in  mindL  that  thronghoat  the  lite  of  the 
machinerr^  a  deduction  is  made  every  year  from  the  gro^s  rental 
for  the  probable  arera*f&  annnal  cost  of  repairs  and  renewals  in 
order  to  arrive  at  the  rateable  value  («*)  :  when  the  machinery  is 
nearly  new  the  annual  allowance  is  probably  higher — when  the 
machinery  is  old,  the  allowance  is  probably  less — than  the  actnal 
cost  in  the  vear.  It  would  be  obviously  unfair  to  deduct  the 
average  cost  when  little  or  no  actual  expense  was  incurred,  and 
then  to  claim  a  further  deduction  when  the  actual  expenses  were 
above  the  average. 

It  must  speciallv  be  noticed  that  the  foregoing  remarks  as  to 
the  value  of  machinery  apply  only  to  such  machinery  as  is  rate- 
able. In  dealing  with  railways,  gasworks,  and  other  property. 
the  rateable  value  of  which  is  calculated  from  the  profits  made  by 
the  undertaking,  the  deductiim  to  be  made  from  the  net  profits  in 
respect  of  the  value  of  those  machines,  which  are  of  a  chattel 
diaracter,  and  are  regarded  as  the  property  of  the  tenant  and  not 
part  of  the  rateable  hereditament,  must  be  calculated  with 
reference  to  the  present  depreciated  value  of  the  machinery  at 
the  date  of  the  rate,  and  not  with  reference  to  its  prime  cost  (d). 
Machinery  which  is  not  part  of  the  rateable  hereditament  is 
supposed  to  be  provided  by,  and  at  the  expense  of,  the  hypothetical 
tenant ;  and,  if  depreciated  and  second-hand  machinery  will  serve 
bis  purpose,  he  cannot  be  supposed  to  fix  his  rent  on  the  hypothesis 
ih^r  h«*  win  have  to  provide  new  machinery. 

The  coctpacto»^8  test. — In  some  cases,  and  most  frequently  in 
val"   -_  "  ;-ectly  productive  portions  of  gasworks,  or  water- 

works ( '  -  have  taken  as  the  measure  of  value,  or  rather 

have  re^c.^  ..  -^-  ■-.  lience  of  value,  what  is  commonly  called  "  the 
contractor's  test,^  that  is  the  interest  on  cost,  which  a  contractor 
would  require,  if  he  provided  the  land  and  buildings  for  their 
present  occupier.  It  has  been  pointed  out  if )  that  the  test  must 
be  not  what  the  contractor  would  demand,  bat  what  he  woidd  be 
likely  to  get :  and  that  the  reasonable  expectation  of  a  contractor 
is  a  rou^  test,  and  some  prima  fcuie  evidence,  capable  of  being 
cat  down  by  evidence  on  the  other  side,  but  not  altogether  to  be 
put  out  of  sight. 

What  percentage  on  fltmctnral  value  is  to  be  taken  as 
rateable  vaiae. — Assuming  that  the  structural  value  of  buildings 
and  the  value  of  land  is  ascertained,  the  question  remains  what  rate 
of  interest  thereon  must  be  taken  as  eqtiivalent  to  rateable  value. 

(<■)  See  Ike  defimtioDS  is  s.  I  of  ti«  Fsioelrial  Anewmnts  Act^  1:^3<S,  and  in  s.  4 
of  tdhe  XaimOaam  (IhtniimEs)  Ait,  WHHr  n  Appendix  IL.  imfra. 

ill)  B.  T.  JUmrth  Strngimi^Ain  Bait  C».  (IMfOr  30  L.  J.  M.  C.  m.  imfra^  p.  2»S. 
'  (r5SceClHpterXT_«a:fni,paL2iS<^«cf.,vfccxe1lkeqiie«tioak 

(/)  Put  Cave,  i^  ia  R.  t.  ^i>^,  Rytrd  far  limdm,  ri.*A5>,  55  L-  J,  3L  C.  33, 
atpuSSu 
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In  tlie  case  ot"  oi-ilinary  jirivato  property,  perhaps  the  conmiouesr 
practice  is  to  take  1  ])er  cent,  on  the  value  of  land,  and  .3  per 
i'ent.  on  the  value  of  huikliniis.  with  some  hioher  ]iercentnii(^  on 
tlu'  value  of  machinery,  as  representing  rhc  rati'aMt*  value. 
A\  hatever  be  regarded  as  a  reasonable  return  for  capital  outlav.  it 
should  be  taken  as  the  rateable,  not  as  the  gross  value.  The 
owner  investinor  his  monev  in  land  and  Iniildiniis  would  sav. 
'•  After  paying  all  outgoings  for  uiaintcnaue.'  and  providing  for 
depreciation  and  renewal.  1  mu'^t  have  4  or  .">  jier  cent,  (or  -omi' 
<>fh<M-  interest)  on  niv  ourlav."  It  is  tht>  net  return  that  he  will 
have  to  con>ider.  and  it  oulv  complicates  the  t-pie>tion  ro  tix  some 
higher  j)ercentage  a>  representing  the  gross  value,  in  oi'der  to 
make  some  deduction  theretrom  for  repairs,  renewals,  etc. 

It  is  sometimes  objected  that  to  arriv(>  at  the  rateable  value  tirst, 
and  to  make  an  atUlition  thereto  in  order  to  arrive  at  the  gross, 
is  not  onlv  contrary  to  the  intention  of  the  legislature  in  deiininjr 
net  annual,  or  rateable  value  (y).  but  also  involves  the  anomalous 
result  that  (givtui  the  rateable  value)  the  greater  the  cost  of 
repairs,  the  greater  will  be  the  rent  which  the  yearly  tenant  must 
be  supposed  to  be  willing  to  give.  Vet.  th«^  result  is  not  so  absurd 
as  at  first  sight  appears. 

Suppose  a  tenant  asks  his  landlord  (on  whom  the  burden  of 
re|)airs  falls  untler  the  agreement  of  tenancy)  to  put  up  additional 
buildings  in  consideration  of  an  addition  to  the  annual  rent.  If 
the  buildings  will  require  very  little  repair,  the  landlord  may  well 
l)e  content  with  an  adilitional  rent  reju'csenting  .">  per  cent,  on  the 
cost  of  the  proposed  buildings.  But  it  the  fund  for  repairs  and 
renewals  Avill  swallow  u])  a  third  of  the  rent,  as  might  ha])j)en  in 
the  case  of  numufacturing  ]>remises.  the  laiullord  will  ask  more 
than  .")  per  cent.,  and  the  tenant  nui^r  either  paN'  more  or  go 
without  the  new  Iniildings.  ( '(Uiseijuently.  in  such  a  case  at  least, 
in  order  to  solve  the  statutory  ]u-oblem.  what  rent  nuiy  be  expected 
to  be  given  bv  a  tenant  whose  huullord  bears  the  cost  of  repairs 
and  renewals,  one  must  first  ascertain  what  the  cost  of  repairs  and 
renewals  will  be,  in  order  to  know  what  rent  a  landlord  will  be 
willing  to  take. 

In  the  case  of  ([uasi-imblic  j)roperty  such  as  universities  (/j), 
colleges,  public  schools,  antl  charitable  institutions  (/).  it  is 
not  now  the  practice  to  take  so  much  as  4  per  cent,  on  land, 
plus  ")  per  cent,  on  buildings,  as  representing  rateable  value. 
Sometimes  the  (piestion  is  asked,  at  what  rate  can  the  occupier 

{ff)  See  the  detinition  in  s.   1  of  the  Parochial  Assessments  Ait.  18S(>.  ami  s.  4  of 
the  Valuation  (Metropolis)  Act,  18(i9.  in  Appendix  II. 
(/()  As  to  Oxford  rniversity,  rh/r  .fiijirn.  p.  17S. 

(/)   In  Uoii<iJ   Mtixonir   Inxtitutiott    v.   Wandsworth   ami   Claphntii  I'nion.   Kvdo's 

Kat.  App.  QlSlU — ISilH),  the  London  Qnarter  Sessions  took  4  per  cent,  (perhaps  less) 

, on  strnctnral   valne  of  land  and  hnildinirs  in  rating  a  charitable  institution     Note 

.  that    since  the  date  of  that  decision,  the  percentage  nsnally  apjilied  to  Iniildings 

belonging  to  public  authorities  hivs  been  gradually  reduced. 
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lK)rro\v  inonov  ;-  lUit  it  is  sulmiitred  this  is  not  the  best  test,  when 
one  is  not  deahnu"  with  jM'oporty  l)ouiilit  or  provided  by  means  of 
a  loan  charujeil  on  local  rates.  In  dealinix  with  property  in  the 
hands  of  public  trustees,  the  valuer  should  surely  ask  himself  the 
question  which  the  actual  ivcupier  woidd  ask  before  he  aciiuired  land 
or  buildings,  viz  :  "  What  income  shall  I  lose  if  I  take  money  out 
of  investment >  in  order  to  acquire  this  property  ?  " 

Public  bodies  able  to  borrow  money  at  low  rates  of  interest. 
— In  the  ca?o  of  public  bodie>.  >uch  as  county  councils,  schuol 
boanls.  and  the  like,  the  fact  that  the  public  body  borrow  money 
at  less  than  3  per  cent,  must  apparently  be  taken  into  account 
(in  connection  with  the  other  circumstances  atfecting  that  body )  in 
fixing  the  jiereentage  on  structural  value,  which  is  to  be  taken  as 
representing  rateable  value. 

In  London  Cotint^  Council  v.  En'th  and  West  Ham  (/).  Lord 
Hkrschell.  L.C,  said  : 

*•  It  was  said  [in  argnment]  that  a  practice  prevails  of  taking  5  per  cent. 
on  the  cost  in  the  case  of  bnildings,  as  a  basis  for  arriving  at  the  rentaL 
Snch  a  rule  of  thumb  may  be  all  very  well  where  the  premises  would  be 
likely  to  find  competing  tenants,  but  it  is  not  by  any  means  necessarily 
applicable,  where  it  is  thought  that  the  owner  would  be  likely  to  give 
a  higher  reural  than  anyone  else.  It  would  often  be  obvious  that  he  would 
never  be  wUling  to  pay  the  rent  arrived  at  in  such  a  fashion,  inasmuch  as  it 
would  be  more  advantageous  for  him  to  become  the  owner.  There  are  many 
other  circumstances,  too.  which  may  affect  the  answer  to  the  question  what 
the  owner  of  premises  would  have  been  willing  to  give  if  instead  of  becom- 
ing the  owner  he  had  become  the  tenant  of  them.  In  all  cases  of  the 
description  of  which  I  am  speaking,  the  whole  of  the  circumstances  and 
conditions  imder  which  the  owner  has  become  the  occupier  must  be  taken 
into  consideration,  and  no  higher  rent  must  be  fixed  as  the  basis  of  assess- 
ment than  that  which  it  is  believed  the  owner  would  really  be  wUling  to  pay 
for  the  occupation  of  the  premises." 

This  jxissjige  emphasizes  the  fact  that  interest  on  cost  (or  on 
value)  is  not  the  measure  of  rateable  ^"alue.  but  is  only  eA*idenee  of 
the  rent  which  the  particular  occupier  may  reasonably  be  expected 
to  pav  (/).  and  this  point  has  l.>een  overlooked  in  the  contention 
(sometinies  put  forward)  that  the  rate  of  interest  at  which  the 
partienlar  local  authority  can  borrow  must  be  applied — not  to  the 
actual  stuu  borrowed — but  to  the  structural  value  of  the  btiildings. 
added  to  the  value  of  the  land  (as  a  cleared  site )  on  which  they 
stand.  Thus,  in  dealing  with  the  School  Board  for  London,  it  has 
been  contended  (m^.  that  the  capital  value  must  be  ascertained  by 

(i)  "l.S93~  A.  C.  -562.  at  p.  593  :  RvdeV  R*t.  App.  (1S91— 1S93)  41.S.  at  p.  429. 

(0  See  Jfayor.  fte.  of  Lirerpoof  t.' Uatt/j/UiH  rmioH,  1 1**]  2  Q.  B.  14.  at  p.  21, 
jmjrra,  p.  1 7S. 

(«■)  See.  for  example.  Sciool  Board  for  Lomd«mx.  lalimgtom  (18^5).  Ryde's  Met, 
BaL  App.  393  :  Ve^ry  of  St.  Pamrmi  x.  School  Bf-ard  for  Lttiidoii.  Rvde'*  Rat. 
App.  0^^«— 1890).  169.  ■ 
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eliminating  the  expenses  which  the  school  board  haAe  been  com- 
pelled to  incur  in  putting  in  force  compulsory  powers,  and 
compensating  the  owners  and  occupiers  of  buildings  to  be 
demolished  ;  and  it  has  l>een  contended  that  these  expenses  no 
more  add  to  the  value  of  the  land  and  buildings,  in  the  hands 
of  the  school  board,  than  the  cost  of  prolonged  litigation  as  to  title 
adds  to  the  value  of  an  ordinary  house  in  the  hands  of  the  owner. 
To  this  the  answer  has  been  given,  that  "  if  the  special  facilitie& 
of  the  school  board,  in  borrowing  money  at  a  low  rate  of  interest, 
be  taken  into  account,  the  peculiar  disadvantages  which  they  are 
under  ought  also  to  be  taken  into  account.  They  must  build  their 
schools  in  a  crowded  neighbourhood  :  therefore  they  will  almost 
certainly  be  driven  to  use  compulsory  powers,  and  settle  questions 
of  disputed  compensation.  In  deciding  what  rent  they  would  give 
for  the  property  assuming  it  to  be  built  for  them,  they  would 
calculate  all  the  sums  which  they  would  have  to  pay  to  secure 
other  premises,  whether  by  way  of  purchase  money  for  land, 
comjjensation  for  injury  to  trade,  or  legal  expenses  :  and  it  is  on 
the  total  outlay  that  they  would  have  to  pay  interest "  (n).  This 
argument  is  supported  bv  the  decision  of  the  Court  of  Appeal  in 
Maijor,  etc.  of  Liverpool  v.  LlanfylUn  Union  (o). 

Another  point  must  be  noticed  :  if  a  local  authority  buy  land 
and  erect  their  own  buildings,  they  probably  cannot  get  rid  of 
those  buildings  and  go  to  others  without  losing  some  part  of  their 
capital  outlay  :  if  they  are  supposed  to  become  yearly  tenants  of 
such  buildings,  they  could  leave  at  the  end  of  any  j-ear  without 
serious  loss.  In  considering  whether  they  will  incur  an  outlay  of 
(sav)  loo, 000/.,  borrowed  at  3  per  cent.,  or  become  tenants  and 
pay  a  rent  of  (say)  3,000/.  a  year,  the  local  authority  and  their 
hypothetical  landlord  must  be  supposed  to  take  into  account  the 
possibility  that  the  buildings  mny  hereafter  become  unsuitable,, 
from  a  change  in  circumstances  wholly  independent  of  the 
buildings  themselves.  In  the  case  of  schools,  or  fever  hospitals,  ju 
change  in  the  population  in  the  neighl)Ourhood  might  render  it 
desirable  to  move  :  in  the  case  of  a  hospital,  changes  in  metiical 
treatment  might  render  the  buildings  unsuitable.  The  risk  may 
be  very  great,  or  so  small  as  to  l)e  inappreciable  ;  but  the 
possibility  of  its  existence  cannot  be  ignored. 

From  what  has  been  said  al)0ve  it  ajjpears  that  the  question, 
what  percentage  is  to  be  taken  as  representing  rateable  value, 
cannot  be  altogether  severed  from  the  question, -what  is  the  capital 
value  on  which  interest  is  to  be  charged — on  total  outlay  or  on 
structural  value  only  ?  Both  questions,  it  is  submitted,  are  rather 
questions  of  fact  for  the  sessions,  than  questions  of  law  for  the  High 

(«)  See  the  argument  of   Mr.  H.  B.  Poland,  in  School  Board  for  London  v.  .S?.. 
^fiirii,  Idinqtoti  (1885).  Kvde's  Met.  Kat.  App.  S93,  at  p.  8'.)8. 
00  [18!t9]  2  Q.  B.  14,  .mpni,  p.  178. 
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<  "oiirt  (  J)),  seeing  that  l)Otb  arc  merely  put  in  order  to  ascertain  what 
rent  a  particular  occupier  might  reasonably  be  expected  to  pay. 

In  tlie  latest  case  in  the  High  Court  dealing  with  the  sul)iecr  (7). 
the  sessions  found  that  if  the  schools  to  which  the  ap))eal  related 
were  vacant,  they  would  h^t  to  tenants  other  than  the  school  board 
iit  a  rent  high  enough  to  suj)})ort  the  assessment,  which  was  cipial 
to  4  })er  cent,  on  the  value  of  the  laud,  plus  ;>  per  cent,  on  the  value 
of  the  buildings:  but  that  the  school  board  could  borrow  money  at 
'21.  I'i^s.  per  cent.  On  these  findings,  the  Queen's  Bench  Division 
upheld  the  assessment.  It  must  be  noted  that  the  finilings  of  the 
sessions  put  the  school  board  out  of  court,  for  rateable  vahu^  is  tlie 
highest  rent  which  (iny  tenant  might  l)e  expected  to  give. 

Deduction   for  repairs,   insurance    and    other    expenses. — 

Where  these  expenses  are  paid  by  the  landlord,  the  amount  to  be 
<leducted  from  the  rent  is  not  the  sum  actually  s})ent  in  each 
year,  but  the  probable  annual  average  (r).  A  sinking  fund  for 
renewals  when  the  premises  are  ultimately  worn  out,  should  also 
be  allowed  (5),  even  though  the  owner  does  not  in  fact  actually 
set  aside  such  a  fund  {{).  Where,  as  in  the  ordinary  form  of 
lease  for  a  term  of  years,  the  tenant  undertakes  the  cost  of  repairs 
and  insurance,  no  deduction  under  either  of  these  heads  must  be 
made  from  the  actual  rent.  The  tenant  must  be  assumed  to  have 
taken  into  account  the  liability  to  repair  and  insure  in  fixing  the 
rent,  and  to  have  agreed  to  pay  a  lower  rent  than  he  would  have 
paid  if  the  landlord  had  undertaken  the  lialiility  (?/).  To  deduct 
the  cost  of  repairs  and  insurance  from  the  actual  rent  woidd,  in 
-iucli  a  case,  be  equivalent  to  making  the  deduction  twice  over. 
The  rent  paid  under  a  re])airing  lease  is  therefore  (at  the  moment 
when  it  is  fixed)  approximately  the  same  as  the  net  annual  (or 
rateable)  value,  subject  only  to  a  deduction  for  a  renewal  fund,  for 
repairs  (or  insurance)  not  covered  by  the  lessee's  covenants,  and 
for  any  special  expenses  "necessary  to  maintain  the  hereditament 
in  a  state  to  command  the  rent."  The  rent  payable  imder  a  lease 
is  of  course  not  conclusive  evidence  of  value  during  the  whole 
of  the  term,  and  if  it  can  be  shown  that,  since  the  date  when 
the  rent  was  fixed,  the  value  of  the  property  has  risen  or  fallen,  the 
rateable  value  must  be  altered  accordingly  f.t-). 

(y^)  See  the  decision  of  the  Queen's  Bench  Division  in  Ma  iior.cfc.nf  Lirirjuml  v. 
Llanfylliii  Union  (18y9),  78  L.  T.  S3."»,  at  pp.  .s:{7,  838  :  and  rf.  London  County 
Council  V.  Woolwich  Union,  Ryde's  Kat.  App.  (1891  — 18!t3")  12(i,"at  p.  133. 

(^c^)  School  Board  for  London  v.  Wandxirorfh  and  Clanhnm  Union  (lUOO), 
1«T.  L.  \i.  137. 

(^•)  See  the  definitions  of  net  annnal  (or  rateable)  value  in  s.  1  of  the  Parochial 
Assessments  Act,  1836,  and  s.  4  of  the  Valuation  (Metropolis)  Act.  1809.  in 
Appendix  II. 

(.v)  li.  V.  Camlridqc  Gas  Co.  (1838).  8  A.  &  E.  73,  at  p.  8(; :  see  also  p.  2G0,  infra . 

(n  li.  V.  London,  Briijhfon  and  South  Coaxt  Bail.  Co.  (LS.'il),  1.5  Q.  B.  313. 

(w)  B.  V.  Wr//.y  (1S67),  L.  K.  2  Q.  B.  r)-12. 

(a-)  B.\.  Shingle  (ll^S),!  T.  K.  .-)49  ;  B.  v.  School  Board  for  London  (_liiXli'), 
17  q.  B.  D.  7'Si^.. snjjra.  pp.  1.5.5.  156. 
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Preliminary. — The  great  bulk  of  railway  property  in  England 
has  come  into  existence  since  the  passing  of  the  Parochial  Assess- 
ments Act,  1886  (6  &  7  Will.  4,  c.  9G),  which  by  s.  1  made  the  rent, 
which  a  hypothetical  yearly  tenant  might  be  expected  to  pay,  the 
measure  of  annual  value.  It  will  be  seen  that  the  rating  ol:  rail- 
ways was  (in  the  earlier  cases  at  all  events)  founded  on  the  rules 
previously  laid  down  by  the  judges  for  the  rating  of  canals. 
'•  Whether  the  circumstances  of  railways,  which  were  in  1830  a 
comparatively  infant  interest,  escaped  the  notice  of  the  legislature, 
or  were  advisedly  thought  not  to  need  any  special  provision,  certain 
it  is  that  none  was  made  "  (a).  In  1851,  Lord  Campbell,  C.J., 
when  adjourning  a  case  to  the  next  term  (6),  expressed  the  hope 
"that  before  the  next  term  Parliament  might  interfere,"  and 
relieve  the  court  from  the  difficult  position  in  which  they  were 
placed,  when  called  upon  to  administer  the  existing  law  with 
respect  to  the  rating  of  railways  ;  and  added — "  If  we  settle  these 
questions  [raised  Ijy  the  special  case]  we  may  be  considered  as 
legislators  rather  than  as  judges,  making  rather  than  expounding 
the  law.    At  all  events  we  must  jtroceed  upon  the  most  improbable 

(«)  7.'.  V.  Louden,  Briqldon  and  South  Coust  Bail.  Co.  (ISol),  L5  Q.  B.  313,  at 
p.  361. 

(7>)  7?.   V.    Great  Wc.'<tcrn    Rail.    Co.   (1851),    15   Q.  B.   379  ;  see   pp.  396,   398, 

1085. 
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and  nearly  absurd  supposition,  that  a  person  would  be  found  who 
would  take  the  portion  of  the  railway  which  passes  through  a  single 
parish,  and  no  more,  as  tenant  from  year  to  year  "  (c).  Notwith- 
standing these  protests,  Parliament  has  not  interfered,  and  railways 
are  still  rated  according  to  the  general  rule  which  applies  to  all 
other  property.  It  is  true  that  s.  9  of  the  Regulation  of  Railways 
Act,  1873  (36  &  37  Vict.  c.  48),  provides  that  : 

"Any  difference  to  which  a  railway  company  or  canal  company  is  a  party 
may,  on  the  application  of  the  parties  to  the  difference,  and  with  the  assent 
of  the  Commissioners  (fZ)  be  referred  to  them  for  their  decision." 

But  this  section  merely  alters  the  tribunal  l^efore  whom  an 
appeal  against  a  rate  may  be  brought,  by  consent  of  the  parties, 
and  leaves  unaltered  the  legal  principles  on  which  a  railway 
company  are  to  be  rated. 

General  principles  on  which  railways  are  to  be  rated. — The 

rating  of  that  part  of  a  railway  system  which  lies  within  a  particular 
parish  cannot  fail  to  be  a  complicated  problem  (e).  In  order  to 
arrive  at  the  general  principles,  let  us  assume  a  very  simple  case, 
though  probably  such  a  case  never  has  occurred  and  never  will 
occur  in  actual  practice  ;  and  let  us  assume  that  the  whole  of  the 
railway  system  (including  both  line  and  stations)  lies  within  the 
parish  for  which  the  rate  is  made  ;  that  the  system  is  in  the  hands 
of  a  single  company,  who  are  both  owners  and  occupiers  ;  that  the 
company  have  no  running  powers  over  an}^  other  company's  line, 
and  that  no  other  company  have  running  powers  over  the  system 
to  be  rated. 

Assuming  that  we  have  to  value  a  railway,  with  all  its  stations, 
lying  entirely  in  one  parish,  how  are  we  to  ascertain  (as  we  are 
required  to  do  by  the  Parochial  Assessments  Act,  1836)  the  rent  at 
which  it  might  reasonably  be  expected  to  let  ?  As  railways  are 
never  let  from  year  to  year,  and  (if  they  were)  the  value  of  one 
railway  would  not  be  of  any  use  as  evidence  of  the  value  of  another, 
we  are  driven  to  base  the  calculations  on  the  profits  actually  made 
by  the  occupiers.  But  on  what  profits  ?  Are  we  entitled  to 
bring  into  account  the  trade  profits  made  by  the  occupier  as  a 
carrier  ? 

(c)  Cf.  R.  V.  Cove)itry  Canal  Co.  (1859),  1  E.  &  E.  572,  at  p.  580  ;  R.  v.  Wed 
Middlesex  Waterworks  Co.  (1859),  1  E.  &  E.  716,  at  p.  728  ;  Smith  v.  Church- 
wardens of  Birmingham  (1889),  22  Q.  B.  ]).  703,  at  p.  705  ;  Kyde's  Rat.  App. 
(1886—1890)  297,  at  p.  308  ;  and  Merthyr  Tydfil  Loral  Board  v.  Merthyr  Tydfil 
Union,  [1891]  1  Q.  B.  186,  at  p.  192. 

(rZ)  The  Railway  Commissioners  appointed  under  that  Act.  The  jurisdiction  of 
those  Commissioners  is  now  vested  in  the  Railway  and  Canal  Commission  as  con- 
stituted under  the  RailA^ayand  Canal  Traffic  Act,  1888  (51  &  52  Vict.  c.  25)  : 
,see  s.  8. 

(^')  A  summary  of  the  most  commonly  used  method  of  valuing  a  line  of  railway 
will  be  found  infra,  p.  250. 
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The  ratino-  of  railways  was  originally  founded  iipon  the  decisions 
as  to  the  ratino-  of  canals,  with  which  the  courts  had  long  been 
familiar  ;  and  in  R.  v.  Duke  of  Brfd(/ew(iter\<f  trustees  (_/"),  it  had 
been  held  that  the  rateable  value  of  a  canal  was  the  rent  for  which 
it  would  let,  and  not  the  full  amount  of  the  occupier's  profits, 
including  the  profits  of  his  trade  as  a  carrier.  But  in  the  first 
railway  rating  appeal,  that  is  re[)orted  (^),  it  was  held  that  in 
calculating  the  rateable  value  of  the  line,  it  was  right  to  take 
into  account  not  only  the  sum  which  would  be  received  by  a 
person  having  the  exclusive  right  to  take  tolls  for  the  use  of  the 
railway,  but  also  the  further  profits  (over  and  above  such  tolls) 
earned  by  the  com{)any  by  carrying  on  the  trade  of  carriers,  on 
the  ground  that  the  tacilities  afforded  by  the  line  and  buildings  for 
carrying  on  a  lucrative  trade  undoubtedly  added  to  their  value, 
and  that  the  higher  rent  which  might  be  ol)tained  for  this  reason 
must  have  been  taken  into  account  in  estimating  the  rateable 
value,  whether  the  case  arose  either  before  or  after  the  passing  of 
the  Parochial  Assessments  Act,  IS'Mk 

In  the  course  of  the  judginent,  Lord  Denman  stated  that  "  the 
supposition  of  a  free  competition  of  carriers  on  the  same  railway 
was  little  else  than  absurd,"  and  that  it  was  difficult  to  sup})oseany 
competition  possible  with  the  company  in  occupation,  who  were 
in  fact  the  only  persons  trading  as  carriers  over  the  line.  In  B.  v. 
Grand  Junction  Rail.  Co.  (A),  besides  the  company  rated  as 
occupiers  (who  themselves  traded  as  carriers),  tAvo  other  classes 
of  persons  exercised  the  right  of  being  carriers  over  the  railway  : 
the  first  class  providing  for  themselves  locomotive  power  and 
carriao-es  :  the  second  class  hiring  from  the  company  locomotives, 
but  providing  their  own  carriages  :  both  classes  paying  tolls  to  the 
Grand  Junction  Company.  And,  on  this  difference  in  circum- 
stances, an  attempt  was  made  to  distinguish  the  case  from  B.  v. 
London  and  Soiith  ]Vesfern  Bail.  Co.  (/),  but  the  court  held  that 
this  difference  did  not  affect  the  principle  of  rating.  Lord  Denman 
thus  explained  (k)  the  former  decision  : 

."We  applied  [in  R.  v.  London  (iiul  South  Western  Rail.  Co-I  the  established 
principles  of  rating — that  the  rate  is  to  be  on  the  occupier  in  respect  of  the 
beneficial  nature  of  his  occupation,  in  estimating  which  as  to  amount,  or,  to 
put  it  in  other  words,  in  ascertaining  how  much  net  rent  such  or  such  an 
occupation  might  be  expected  to  command,  parish  officers  are  to  consider,  not 
drily  and  only  what  would  legally  pass  by  a  demise  of  it,  but  all  the  existing 

(/  )  (l.Si'lt),  '•'  B.  &  C.  OS  :  ridi'  infra,  p.  840.  It  is  to  be  noticed  that  the  case  was 
decided  hrfurc  the  passing  of  the  Parochiiil  Assessments  Act,  1836,  which  shows  that 
the  i)rinciple  ot  vuliiatioii  adopted  by  that  Act  had  been  already  regai'ded  by  the 
courts  as  implied  by  the  Statute  of  Elizabeth. 

(r/)   //.  V.  London  and  Sovt/i  Wc.sfrrn  Bail.  Co.  (1842),  1  Q.  B.  5.58. 

(■//)  (1844),  4  Q.  B.  18. 

(/■)  (1842),  1  Q.  B.  558.  .mpra.  (//)  4  Q.  B.  at  p.  36. 
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circumstances,  ■whether  permanent  or  temporary,  wherever  situated,  however 
arising  or  secured,  which  would  reasonably  influence  the  parties  to  a  negotia- 
tion for  a  tenancy,  as  to  the  amount  of  rent  to  be  asked  or  given  "'  (/). 

After  referring  to  the  fact  that  other  companies  (besides  the 
appellants)  carried  on  the  trade  of  carriers,  paying  tolls  to  the 
appellants,  and  that  in  R.  v.  London  and  South  Western  Hail.  Co., 
the  company  in  occupation  alone  acted  as  carriers.  Lord  Denmak 
continued  (m)  : 

•■  We  cannot  perceive  how  this  difference  bears  upon  the  principle  on 
which  the  present  rate  is  to  be  examined,  or  which  governed  the  court  in  the 
former  decision.  ...  In  both  [cases]  the  inquiry  must  be  the  same  : 
what  is  the  value  of  the  occupation,  from  whatever  source  derived  ?  In 
neither  can  the  profits  of  trade,  as  such,  be  brought  into  the  rate  ;  but  if  the 
ability  to  carry  on  a  gainful  trade  upon  the  land  adds  to  the  value  of  the 
land,  that  value  cannot  be  excluded  merely  because  it  is  referable  to  the 
trade.  Suppose  a  house  occupied  by  a  private  family  to-day,  which,  having 
great  advantages  of  situation  for  the  purposes  of  trade  is  turned  into  a 
shop  to-morrow,  and  in  consequence  lets  for  double  or  treble  the  former 
rent  ;  would  not  the  rate  be  properly  increased  in  proportion  V  Could  it  be 
objected  that  to  do  so  was  to  rate  the  profits  of  trade  ?     .  .     There  is  a 

fallacy  in  confounding  that  which  the  lease  conveys  a  legal  title  to,  and  that 
which  it  gives  the  lessee  the  means  of  doing  or  enjoying.  No  two  things 
can  be  more  distinguishable  ;  and  it  is  the  latter  which  regulates  the  rent 
a  tenant  will  give,  and  not  the  former.  Suppose  two  estates  of  equal  size 
and  in  all  respects  of  equal  fertility  ;  but  one  is  surrounded  by  excellent 
roads  or  has  a  canal  near  to  it,  or  is  near  a  large  market,  and  the  other  is 
without  these  advantages  ;  of  course  the  rent  and  the  rateable  value  of  the 
one  will  be  larger  than  the  other  ;  yet  the  tenant  would  take  no  more 
by  the  lease  of  the  one  than  of  the  other  ;  the  lease  would  give  him 
no  legal  title,  which  he  had  not  before,  to  use  the  roads,  the  canal,  or 
the  market  .  .  .  It  is  quite  true  that  if  the  company  were  to  let  the 
railway  to  a  tenant,  the  lease  would  convey  the  land  and  railway  only,  and 
give  a  title  to  the  tolls  only  ;  but  the  lessee  would  undoubtedly  consider  the 
facilities  and  advantages  which  the  occupation  as  tenant  would  afford 
him  for  carrying  on  a  lucrative  trade  as  cari-ier  ;  and  in  whatever  propor- 
tion that  consideration  would  increase  his  rent,  in  the  same,  after  due 
allowances,  would  his  rate  be  raised  also." 

No  allowance  to  be  made  for  "  goodwill "  In  rating  a 
railway. — In  Ji.  v.  Grand  Junrtion  Rail.  Co.  («),  it  was  held 
that  no  deduction  must  be  made  from  the  receipts  of  a  railway 
company  for  the  "  goodwill  "  of  their  business. 

The  meanino-  of  the  term  "ooodwiH"  will  be  further  considered 
hereafter  (o),  and  it  may  be  sufHcient  to  point  out  here  that,  if  by 
"  goodwill "  is  meant  the  value  of  the  trade  which  is  necessaril}' 

(/)  This  statement  of  the  principles  of  rating  was  affirmed  in  I?,  v.  Great  Western 
L'ail.  Co.  C184«),  <i  Q.  B.  17S),  at  p.  201. 

(w)  7?.  v.  Granil  Junrtioti  Riil.  Co.  (ISt-l),  4  Q.  B.,  pp.  38—41. 

C»)  (1844),  4  Q.  B.  18.  (o)  See  Chapter  XXIV.,  infra. 
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attached  to  the  occupation  of  a  railway,  and  wliich  every  occupier 
might  reasonably  be  expected  to  secure,  to  the  exclusion  of  other 
carriers  merely  exercising  the  rights  of  the  public  to  run 
■over  the  line,  the  value  of  that  trade  (by  whatever  name  it  may  be 
called)  would  undoubtedly  affect  the  rent  which  a  tenant  might 
reasonably  be  expected  to  pay  :  in  other  words,  it  must  be  taken 
into  account  in  estimating  the  rateable  value.  For  though  the 
profits  of  trade  as  such  cannot  be  rated,  yet,  "  if  the  ability  to  carry 
on  a  gainful  trade  upon  the  land  adds  to  the  value  of  the  land, 
that  value  cannot  be  excluded  merely  because  it  is  referable  to  the 
trade"  (;>). 

Enhancement  of  value  of  land  by  rails  and  sleepers. — In 

Great  Wester  a  Jxail.  To.  v.  Melksham  (<j),  the  com})any.  relying 
on  7?.  V.  Halstead  (r),  contended  that  the  rails  and  sleepers  were 
not  rateable  in  addition  to  the  land,  but  were  in  the  nature  of 
furniture  or  chattels.  It  was  stated  that  the  rails  could  be  removed, 
and  that  the  whole  line  could  be  raised  or  lowered,  or  moved 
laterally  ;  further  that  the  rateable  value  of  the  line  should  be 
reduced  from  900/.  to  90/.,  if  the  rails  and  sleepers  were  not  rate- 
iible.  But  the  court  held  that  the  sleepers  and  rails  {s)  were 
substantially  an  addition  to  the  freehold,  and  were  properly 
included  as  an  item  of  value.  This  decision  agrees  with  Turner  v. 
Cameron  (t),  in  which  it  was  held  that  the  sleepers  and  rails  were 
fixtures,  and  were  not  distrainable  for  rent. 

Application  of  general  principles  in  practice. — We  have 
already  seen  that  the  ratealjle  value  of  a  railway  system,  as  a  whole, 
is  to  be  calculated  in  some  way  from  the  gross  receipts  o£  the  com- 
pany. From  these  receipts  must  be  deducted  the  working  expenses 
(including  the  rates),  the  tenant's  share  of  the  profits,  and  the  cost 
of  repairs,  insurance,  and  other  expenses  necessary  to  maintain  the 
hereditament  in  a  state  to  command  the  rent.  The  remainder  will 
represent  the  rateable  value  of  the  whole  system,  including  both 
line  and  stations.  This  method  of  calculation,  which  was  in  fact 
adopted  in  R.  v.  Grand  Junction  Rail.  Co.  («),  would  have 
resembled  very  closely  the  method  adopted  in  the  case  of  gasworks 
and  waterworks   (,v),  as   it  arrives  at    the   rateable   value  of  the 

(p)  R.y.Grcutd  Junction  Hail.  Co.  (1S44),  4  Q.  B.  18.  at  pp.  38,  39,  cWy^ra, 
p.  I'Jl. 

(7)  (1870),  34  J.  V.  692. 

(/•)  (1867),  32  J.  P.  118  ;  that  case  is  considered  in  Chapter  X.\.V.,  infra. 

(.<)  The  judgment  does  not  expressly  mention  the  i^ails,  but  it  cannot  have  been 
intended  to  exclude  them,  for,  if  so,  the  rateable  value  appealed  against  must  have 
been  too  high. 

(0  (187U),  L.  K.  .">  Q.  B.  306  :  see  also  Chapter  XXV.,  as  to  the  rateability  of 
tixrnres  attached  to  the  soil. 

(«)  (1844),  4  Q.  B.  18.  (./•)  See  pp.  281  ct  .xeq.,  iiifru. 
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whole  undertaking  first,  leaving  till  the  last  the  question  of  appor- 
tionment between  the  several  parishes  into  which  the  undertaking 
extends.  But,  rightly  or  wrongly,  in  later  cases,  the  practice  has 
become  universal  to  start  with  the  gross  receipts  in  the  particular 
parish  for  which  the  rate  is  made,  and  to  deduct  therefrom  the 
expenses  in  that  parish,  and  the  share  of  the  profits  which  the 
tenant  of  the  section  in  the  parish  would  expect.  This  method  of 
calculation,  however,  follows  the  form  which  has  been  indicated 
iibove,  save  that  it  starts  with  figures  representing  receipts, 
expenses,  profits,  etc.,  in  the  particular  parish,  so  that  there  is  no 
ascertainment  of  the  rateable  value  of  the  wdiole  undertaking,  and 
no  necessity  for  an  a])portionment  of  that  rateable  value  among 
several  parishes. 

Rateable  value  of  stations  as  distinguished  from  line. — The 

profits  of  a  railway  are  made  (speaking  generally)  by  conveying 
goods  and  passengers  from  place  to  place  :  the  running  line,  there- 
fore, is  the  direct  source  of  profit,  while  the  stations  (y)  are  not,  in 
themselves,  a  source  of  profit,  but  of  expense  ;  though,  as  the 
expense  is  necessary  in  order  to  earn  the  profits  of  the  running 
line,  the  stations  may  be,  and,  in  practice,  always  are  regarded 
as  indirectly  productive  of  profit,  in  the  same  way  as  the  works 
and  carrying  mains  of  gasworks,  or  waterworks  are  treated  (^). 

In  R.  V.  Great  Western  Rail.  Co.  (a)  there  Avere  no  stations  or 
buildings  in  the  parish  of  Tilehurst  (for  which  the  rate  appealed 
^igainst  was  made),  and  the  appellants  sought  to  make  a  deduc- 
tion {b)  from  the  estimated  net  receipts  in  the  parish,  for  "  the 
buildings,  stations,  shops,  sheds  and  other  erections  appurtenant  to 
the  Great  Western  line  alone,  rated  or  rateable  separately  from 
the  railway,  and  necessary  for  the  proper  enjoyment  of  it."  The 
•court  allowed  the  deduction  (r?),  and  held  that  it  made  no  difference 
whether  the  station,  for  which  the  deduction  was  claimed,  was  in 
the  same  parish,  or  at  a  distance. 

It  is  clear  that  when  the  net  profits  of  the  whole  undertaking 
have   been  ascertained,  they  represent  the  fund  out  of  which  the 

(y)  Apart  from  the  question  of  "terminals"  (which  is  considered,  Infra,  p.  252), 
and  receipts  from  advertisements,  letting  of  bookstalls,  and  the  like  ;  c'ule  infra, 
p.  11*9. 

(-)  Vide  infra,  p.  2S1  et  seq. ;  H.  v.  Mile  End.  Old  Town  (1847),  10  Q.  B.  208: 
16  L.  J.  M.  C.  184  ;  B.  v.  Wist  Middlcsc.c  Watcnvorks  Co.  (1859),  1  E.  &  E.  71(J  : 
28  L.  .T.  M.  C.  195  ;  i?.  v.  Cambridge  Ga.^  Co.  (1838),  8  A.  &  H  73.  This  method  ot 
Taluation  was  recognised  as  well  established  in  U.  v.  Eaxteni  Counties  Bail.  Co. 
(1868),  82  L.  J.  il.  C.  174,  at  p.  177.  The  station  is  not  ncne.i.sanly  to  be  entered  as 
a  separate  item  in  the  valuation  list  :   ride  .s-i/j/ra,  p.  59. 

{a)  (1846),  ()  Q.  B.  179.  sometimes  called  ••the  tirst  TileJiur-it  T/rsv'," to  distinguish 
it  from  IL  v.  Great  Western  Bail.  Co.  (1851),  15  Q.  B.  879,  infra,  p.  206. 

(V)  As  to  the  precise  amount  of  the  deduction,  ride  infra,  p.  194. 

(r)  The  argument  for  the  respondents  (as  reported  in  6  Q.  B.,  at  p.  187)  appears 
to  apply  only  to  a  deduction  for  the  rates  on  the  stations,  buildings,  etc.,  and  not  to  a 
deduction  for  their  rateable  vahie  :  a  deduction  under  both  heads  must  clearly  bu 
made. 
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hypothetical  tenant  will  have  to  i)av  his  rent  and  to  draw  the  pro- 
fits, the  making'  of  which  is  the  inducement  to  him  to  become  a 
tenant.  Now,  in  order  to  earn  the  whole  of  the  net  profits,  he 
must  become  tenant  both  of  line  and  stations,  even  though  the 
stations  are  not  directly  a  source  of  profit  at  all.  Havino-  deducted 
the  tenant's  profits  over  the  whole  system,  the  remainchM-  will 
represent  the  nmt  wliich  he  can  afford  to  pay  both  lor  line  and 
.stations.  And  in  order  to  ascertain  the  rent  which  he  can  afford  to 
pay  for  the  line,  one  must  deduct  the  rent  which  he  will  have 
to  ])ay  for  tlu^  stations. 

C)ne  other  {loint  must  not  be  overlooked.  The  rates  which  the 
hypothetical  tenant  will  hav(^  to  pay  for  the  whole  svstem  will  be  a 
considerable  sum,  and  he  will  brino-  them  into  account  and  deduct 
them  from  the  »;ross  receipts,  before  arriving-  at  the  sum  which  he 
will  pay  to  the  landlord  (d).  The  hypothetical  tenant  will  not  only 
have  to  i)ay  a  rent  for  the  stations,  but  he  will  also  ha-ve  to  pay  the 
rates  thereon  ;  so  that,  at  some  stage  in  the  calculation,  a  deduction 
sufficient  to  (iover  the  outgoings  under  both  heads  must  be  made. 
And  unless  the  cost  of  repairs  and  insurance  of  stations  be  included 
among  the  expenses  of  the  whole  system,  the  sum  to  be  deducted 
from  the  net  profits  in  respect  of  the  stations  must  be  a  sum 
representing"  the  (jross  value  (plus  the  rates),  and  not  the  ratedhh' 
value  (plus  the  rates),  of  the  stations.  For  if  the  landlord  bears 
the  cost  of  the  repairs  and  insurance  of  the  stations,  then  the  rent 
which  the  tenant  will  pay  for  the  stations  will  correspond  to  the^ 
oToss  value  :  if,  however,  the  tenant  undertakes  to  bear  those  costs, 
and  they  are  included  among  the  tenant's  working  expenses,  then: 
the  rent  which  the  tenant  will  pay  for  the  stations  will  correspond 
to  the  rateable  value. 

Inasmuch  as  the  value  of  the  stations  over  the  whole  system 
must  be  deducted  from  the  value  of  that  system  in  order  to 
ascertain  the  value  of  the  running  lines,  it  follows  that  in  ascertaining 
the  value  of  each  mile  of  running  line  some  deduction  must  be 
made  for  the  value  of  the  stations  over  the  whole  system  ;  since  each 
mile  must  (so  to  speak)  contribute  from  its  earnings  towards 
])roviding  the  stations  for  the  whole  system.  But  in  a  parish 
containing  both  station  and  running  line,  both  subtraction  and 
addition  must  be  made  :  from  the  earninos  of  the  runnino;  line 
must  be  subtracted  the  proportion  representing  the  contribution 
towards  the  stations  for  the  whole  system  ;  but  there  must  be  added 
to  the  value  of  the  line  the  value  of  the  station  within  the  parish. 

The  amount  of  the  deduction  from  the  earninos  of  the  running 
line,  as   representing  the   contriI)ution   towards  the  value  of  the- 

(d)  Tijnr  Ini pntvi-DifHt  CtimnritiHidiierii  v.  Chirton  (18(12).  32  L.  J.  M.  C.  192. 
Si-c  also  >.  V.  Ifiill  Dnrk  Co.  (1824),  3  B.  &  C.  olfi,  at  pp.  527.  528.  That  case  was 
(locided  befnre  the  passing  of  the  Parot-liial  Assessments  Act,  1836,  but  the  reasoning 
ot  the  judgment  is  conclusive. 
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stations  of  the  whole  system,  ought  to  depend  (if  it  were  culcuhited 
strictly)  upon  the  true  rateable  value  of  all  the  stations  over  the 
whole  system  (e),  but  there  is  some  little  difficulty  in  doing  this. 
For  the  valuation  list  does  not  always  show  the  rateable  value  of  a 
station  as  a  separate  item,  apart  from  the  line  in  the  parish,  so  that 
it  is  impossible  to  ascertain  from  the  several  lists  what  is  (in 
theory)  the  true  rateable  value  of  all  the  stations.  Further,  even 
if  the  valuation  lists  always  showed  a  separate  value  for  the 
stations,  it  could  hardly  be  said  that  those  Aalues  were  necessarlhj 
the  true  rateable  values.  In  valuing  running  lines,  it  is  a  very 
common  practice  to  estimate  the  deduction  to  be  made  for  the 
A'alue  of  the  stations  by  a  rule  of  thumb.  The  rateable  value  of 
all  the  stations  of  the  system  represents  a  percentage  on  the  gross 
receipts  :  this  percentage  (whate^'er  it  is)  must  be  deducted  from 
the  gross  receipts  wherever  earned,  and,  applying  that  percentage 
to  the  gross  receipts  in  the  particular  parish,  we  arrive  at  the 
deduction  to  be  made  in  that  parish  for  the  stations  over  the  whole 
system.  It  may  probably  be  said  to  be  the  most  usual  practice  to 
take  5  or  5^  per  cent,  on  the  gross  receipts  as  representing  the 
rateable  value  of  stations  to  be  deducted  ;  and  to  this  must  be  added 
the  average  rates  calculated  on  such  rateable  value  and  the  cost 
of  repairs,  renewals  and  insurance  (,/'). 

Distinction  between  station  and  running  line. — Although  the 
running  line  need  not  necessarily  be  entered  in  the  valuation  list 
separately  from  a  station  (if  there  is  one  in  the  same  parish)  (</), 
still  the  two  kinds  of  property  are  valued  on  entirely  different 
principles,  and  questions  of  difficulty  frequently  arise  in  distinguish- 
ing between  running  lines  and  lines  which  are  used  as  sidings,  and 
must  be  regarded  as  part  of  the  station.  The  effect  of  the  latest 
decision  (li)  on  the  point  appears  to  be  that  these  are  really  ques- 
tions of  fact.  The  question  is  important,  because  (in  a  parish 
containing  a  large  station)  if  it  can  be  shown  that  the  receipts 
earned  in  the  parish  are  to  be  attributed  to  a  small  number  of  lines, 
the  remaining  lines  will  be  regarded  as  forming  part  of  the  station, 
and  their  value  (as  indirectly  contributing  to  the  value  of  the  whole 
system)  will  be  added  to  the  value  of  the  running  lines  which  are 
directly  productive  of  profit.  If  all  the  lines  can  be  regarded  as 
running  lines,  there  will  be  nothing  to  add,  and  the  value  of  all  the 

((')  In  R.  V.  Kovth  Staffordshire  Rail.  Co.  (I860),  30  L.  J.  M.  C.  68,  at  p.  72,  the 
Queen's  Bench  hehi  that  the  deduction  in  respect  of  stations,  buiklings,  and  sidings 
must  be  calculated  on  the  actual  value  at  which  they  ought  to  be  assessed,  and  not 
[at  a  percentage]  on  the  original  cost  of  construction  :  cf.  R.  v.  Stnith  Staffonhhirc 
Watcrworlt.^  Co.  (1SS5),  16  Q.  B.  D.  351)  ;  infra,  pp.  287,  288. 

(/')  Unless  the  rates  and  repairs  are  deducted  at  another  stage  of  the  calculation 
as  part  of  the  rates  on,  or  repairs  of,  the  entire  system. 

(fir)  JSfjrth  msterii  Rail.   Co.  v.  York  t'«(()?i,'[1900]  1  Q.  B.  733  ;  supra,  p.  58. 

(//.)  Stockport  Union  v.  London  and  Xorth  Western  Rail.  Co.  (18'J8).  78  L.  T. 
180  ;  67  L.  J.  Q.  B.  335.  See  also  Xorth  Eastern  Rail.  Co.  v.  York  Union,  [1900] 
1  Q.  B.  733  ;  sujjra,  p.  58. 
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lines  will  be   limited  by  the  eaniintis  in   tlie   parish,  subject  to  the 
usual  deductions. 

In  t'Stockport  Union  v.  London  and  .\oyth  ]Vestern  Rail.  Co.  (/), 
the  appeal  related  to  the  lines  in  the  Stockport  station.  Four 
lines  ran  into  the  station  over  a  viaduct  from  the  north,  and  five 
lines  ran  out  of  it  throuo;h  a  tunnel  on  the  south,  and  after  leaving 
the  tunnel  spread  out  into  eight.  The  case  found  that  l)etween 
the  viaduct  and  the  tunnel  four  lines  of  railway  would  be  sufficient 
to  carry  all  the  traffic  if  there  were  no  station  at  Stockport. 
Besides  these  lines  and  others  which  were  admittedly  sidings,  there 
were  eleven  other  lines  which  were  in  dispute.  These  were 
occasionallv  used  for  standing  vehicles  ;  some  of  them  were  used 
for  runnine:  goods  trains  throuirli  the  station  when  the  four  main 
lines  were  occupied  ;  some  led  only  to  a  warehouse  or  a  coal  yard  ; 
and  on  some,  ])assenger  trains  ran.  All  the  lines  in  dispute  were 
held  by  the  Queen's  Bench  and  by  the  Court  of  Appeal  to  be 
running  lines.  The  rule  laid  down  by  the  court  appears  from  the 
following  extract  from  the  judgment  of  A.  L.  Smith,  L.J.  (k)  : 

"  It  was  contended  on  behalf  of  the  appellants  that,  if  these  lines  came 
into  existence  for  the  purpose  of  the  station,  and  would  not  have  been 
wanted  if  no  station  had  existed,  they  must  be  sidings  and  not  running 
lines.  In  the  first  place,  I  do  not  agree  with  that  contention.  But  that  is 
not  the  question  which  we  have  to  decide.  The  question  is,  whether  the 
primary  purpose  for  which  these  lines  came  into  existence,  and  for  which 
they  are  used,  was  their  use  as  running  lines  or  not  as  running  lines,  that  is 
to  say,  as  sidings.  Now,  before  going  into  the  facts  of  this  case,  I  wish 
just  to  refer  to  the  decision  of  Field,  J.  (which  was  cited  during  the 
argument),  in  Great  Eastern  Rail.  Co.  v.  Fletton  (/).  In  that  case.  Field,  J., 
is  reported  to  have  said  that,  '  if  any  shunting  were  done  upon  these  two 
lines,  and  it  was  found  that  they  had  been  used  for  shunting,  then  the  result 
would  have  properly  gone  into  the  other  assessment,'  that  is  to  say,  the  two 
lines  would  be  assessed  as  appurtenant  to  the  station.  I  think  it  is  impossible 
that  that  can  be  correct,  and  for  this  reason  :  Take  any  one  of  the  four 
principal  passenger  lines  at  Stockport  on  which  express  trains  run,  and  which 
are,  beyond  all  question,  running  lines  ;  it  could  not  possibly  be  argued  that 
if  any  shunting  were  done  upon  that  line,  the  line  would  be  thereby  converted 
into  a  siding.  .  .  .  The  line  No.  5  is  the  working  line  into  the  company's 
warehouse  («t),  and  the  primary  and  principal  purpose  for  which  it  is  used 
is  for  carrying  traffic  into  and  from  the  warehouse.  On  that  ground  I  hold 
it  is  a  running  line.  .  .  .  [Other  lines  in  dispute]  are  feeders  to  the  main 
line  for  passenger  and  goods  traffic.  They  run  into  what  have  been  called 
dead  ends,  but  they  were  made  and  are  used  for  the  purpose  of  running 
passenger  and  goods  traffic  from  the  main  line  into  the  different  towns  to 
which  the  various  branches  go.  It  is  true  that  carriages  when  not  in  use  are 
left  standing  upon  these  lines  in  the  daytime  and  sometimes  at  night,  but 
how  are  the  lines  thereby  converted  into  being  other  than  running  lines  ? 

(/)  (1898),  78  L.  T.  180  ;  67  L.  J.  Q.  B.  33.5. 
(Ji)  78  L.  T.,  at  p.  181. 

(0  Reported  in  Balfoui- Browne  on  Rating,  2nd  ed.,  p.  (!31. 

i_m^  The  line  led  only  to  the  warehouse  and  ended  with  buFfer  stops,  and  was 
sometimes  used  for  standing  and  unloading:  goods  wagrgons. 
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They  were  constructed  for  the  express  purpose  of  running  the  traffic  from 
one  terminus  to  another,  not  merely  to  be  used  for  the  purposes  of  standing 
carriages  "  (;/). 

It  has  been  decided  that  signal-boxes  must  be  valued  separately 
from  the  running-  line  (o).  But  the  London  quarter  sessions 
have  held  that  levers  and  signals  must  be  treated  as  part 
of  the  running  line(p).  It  is  submitted  that,  for  the  question 
with  which  we  are  now  dealing,  it  is  of  little  use  to  refer  to  cases 
decided  on  ss.  211,  232  of  the  Public  Health  Act,  1875,  which 
give  to  a  line  of  railway  (as  distinguished  from  buildings)  a  three- 
fourths  exemption  from  the  rates  levied  by  urban  and  rural  district 
councils.  For,  under  those  sections,  sidings  would  be  rated  as  line 
of  railway,  while  they  would  be  rated  as  station  for  purposes  of 
poor  rate.  In  London  and  North  Western  Rail.  Co.  v.  Llan- 
dudno (q),  sidings  and  platforms,  and  the  roof  over  them,  were 
(either  by  admission  or  decision)  taken  as  line  of  railway. 

The  measure  of  the  rateable  value  of  stations. — A^'e  have 
already  seen  (r)  that  stations  are  treated  in  the  same  way  as  the 
works  and  carrying  mains  of  gasworks,  and  waterworks  (s). 
Roughly  speaking,  in  valuing  a  single  station,  the  practice  is  to 
take  a  percentage  on  the  capital  value  of  the  land  and  buildings, 
the  most  commonly  accepted  rule  being  to  take  I  per  cent,  on 
the  estimated  value  of  the  land,  and  5  per  cent,  on  the  structural 
value  of  the  buildings.  In  arriving  at  the  capital  value,  whatever 
percentage  be  taken,  the  cost  of  boundary  walls  and  of  paving 
must  be  considered.  In  London  and  South  Western  Rail.  Co.  v. 
Lamheth  (t),  the  (piestion  was  raised  whether,  in  valuing  Waterloo 
Station,  which  stands  upon  high  arches,  the  structural  value  of 
those  arches  ought  to  be  brought  into  account,  whether  they  were 
or  were  not  let  to  tenants  for  stabling,  and  similar  purposes.  For 
the  company  it  was  contended  that  the  arches  did  not  increase  the 
value  of  the  station,  because  (given  the  same  acconnnodation)  a 
station  built  upon  the  level  was  more  convenient  than  a  station  on 
arches  :  that  to  bring  in  the  cost  of  the  arches  was  equivalent  to 
contending  that  the  greater  the  expense  rendered  necessary  by 
the  inconvenience  of  the  site,  the  greater  must  be  the  value  of  the 

(/O  This  decision  appears  to  overrule  the  decision  of  the  Eailway  Commissioners 
in  London  nyid  North  Western  Bail.  Co.  v.  Wif/r/n  Union  (1876)-  2  Nev.  &  Mac. 
240,  that  in  rating  a  station  only  the  average  quantity  of  land  required  for  the  main 
tracks,  and  only  the  permanent  way  necessary  to  such  tracks  at  any  point  of  their 
length  should  be  excluded  :  and  that  sidings,  'though  used  to  give  free  passage  to 
through  traffic,  should  be  included. 

00  Midland  Bail.  Co.  v.  Pontcfract  Union.  [H»OI]  2  K.  B.  189;  64  J.  P.  i36  ; 
84  L.  T.  .-)36  ;  17  T.  L.  K.  131t. 

{p)  Sonth  Ea-stcrn  and  Chatham  Rail.  Co.  \.  St.  Sarionr'.s  Union  (1901),  Ryde 
&  Konstam's  Kat.  App.  (1894—1904). 

0/)   [1897]  1  Q.  B.  287. 

(/•)    Vidr  gupra,  p.  193.  («)    Vide  infra,  pp.  281,  282. 

(0  (1881),  Hyde's  Met.  Eat.  App.  2o8  ;  before  the  assessment  sessions. 
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lu'reditament.  For  the  purisli  it  was  argued  that  the  company 
must  b(^  assumed  to  understand  their  own  retiiiirements  :  and 
if  they  (h?liberately  elected  to  incur  the  expense  of  erecting 
arches,  it  must  be  |)resumed  that  it  was  worth  their  while  to 
do  so  (»).  The  court,  without  expressly  deciding  the  (piestion, 
held  that  though  the  structural  value  of  the  arches  was  not  the 
sole  criterion,  yet  it  was  not  to  be  wholly  disregardfMl  in 
estimating  the  rateable  value  of  the  station  (,/'). 

A  difficult  question  arises  in  valuing  a  long  terminal  station 
covered  by  a  roof,  if  the  running  lines  are  regarded  as  continuing 
up  to  the  l)ufifer-stops  {y).  Great  part  of  the  space  covered  by  the 
roof  (which  is  itself  often  a  costly  item  in  the  valuation  of  a 
station)  is  then  occupied  by  the  running  lines.  On  behalf  of  the 
company  it  may  be  contended  that  it  cannot  be  right  to  rate  them 
for  the  })rofits  they  earn  on  the  lines  regarded  as  running  lines, 
and  in  addition  to  rate  them  for  what  represents  an  annual  loss  in 
providing  the  station  roof.  On  behalf  of  the  rating  authority  it 
may  be  contended  that  it  cannot  be  right  to  ignore  part  of  the 
value  of  the  roof,  and  that  to  divide  up  a  roof  of  a  single  span  into 
longitudinal  strips  involves  an  absurdity.  The  sessions  (it  is 
believed)  have  hitherto  refrained  from  deciding  this  (question. 

Goods  depots  and  warehouses  adjoining  railways. — AVhere 
a  railway  company  have  a  depot,  or  war(4iouses,  of  which  parts 
are  either  let  to  tenants  (who  become  the  rateal)le  occupiers)  or  are 
used  by  persons  who  have  rights  in  the  nature  of  easements,  for 
which  they  pay  fixed  sums  I'esembling  rent,  the  question  has 
arisen  how  these  depots,  or  warehouses,  are  to  be  valued.  It  may 
be  that  the  company  accept  lower  rents,  or  similar  payments, 
because  of  the  profits  from  the  traffic  which  they  secure  by  getting 
the  tenants,  or  licensees,  to  use  the  depots,  or  warehouses.  In 
such  a  case  the  payment  made,  eo  nomine,  for  the  use  of  the  depots 
and  w^arehouses,  does  not  represent  their  full  value.  In  London 
and  North  Western  Rail.  Co.  v.  Ilackne//  Union  (,:•),  the  assess- 
]nent  sessions  decided  that  a  depot,  though  not  directly  communi- 
cating with  the  North  Western  Railway,  and  partly  let  to  tenants, 
vi^as  to  be  rated  on  the  same  princi[)le  as  an  ordinary  railway 
station,  i.e.,  at  a  percentage   on  the   cost  of  land  and   l)uildings. 

(m)  It  must  be  noticed  that  tlie  cost  of  the  arches  was  not  rendered  necesMry  by 
any  miscalculation  or  mistake  on  the  ])art  of  the  company  :    ride  xiipr/i,  ]ip.  1  7(i  — 17S. 

{x)  In  the  writer's  opinion,  the  contention  on  behalf  of  tlie  parisli  in  the  case 
referred  to  was  well  founded.  The  question  was  not  whether  tlie  cost  of  the  arches 
increased  the  rateable  value  of  the  system  as  a  whole,  liut  wliether  it  did  not  show 
that  a  larger  share  of  that  value  was  within  the  parish  of  Lambeth.  In  theory,  all 
that  was  added  in  Lambeth  ought  to  l)e  treated  as  a  deduction  spread  over  the  whole 
of  the  running  lines  of  the  comj)any"s  system. 

((/)    Vide  infra,  p.  2.">ii,  as  to  the  measurement  of  the  running  lines. 

{z)  Hyde's  Kat.  App.  (1S86— 1890),  136. 
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And  the  principle  of  this  decision  was  applied  by  the  London 
■quarter  sessions  to  a  warehouse  communicating  with  a  railway,  in 
London  and  Sorth  Western  Rail.  ('o.  v.  Cit//  of  London  i'nJon  (a), 
where  the  court  fixed  a  much  higher  valuation  than  would  have 
been  warranted  (according  to  the  evidence)  by  the  letting  value 
■of  the  floor  space. 

Bookstalls,  refreshment  rooms,  and  advertisement  hoardings 
at  stations. — Two  questions  arise  with  regard  to  these  and  similar 
matters  :  (1)  who  is  to  be  rated  ;  and  (2)  how  is  the  rateable 
value  to  be  ascertained  ?  As  to  advertisements,  the  first  question 
<lepends  on  the  Advertising  Stations  (Rating)  Act,  1889  (l>),  the 
effect  of  which  is  to  make  the  railway  company  rateable,  and  not 
the  person  to  whom  the  advertisement  hoardings  are  let.  As  to 
bookstalls  and  refreshment  rooms,  the  first  question  depends  upon 
whether  the  company  have  retained,  or  parted  with,  the  general 
■control  of  the  bookstall  (or  the  spot  which  it  occupies  (c)  )  or  of 
the  refreshment  room  ;  in  the  former  case  the  company  are  rate- 
able, in  the  latter  they  are  not  (d).  In  Smith  v.  Laml/etJi  (e), 
Messrs.  W.  H.  Smith  &  Son  were  held  not  liable  to  be  rated  for 
their  bookstall  at  Waterloo  Station  ;  and  though  every  case  must 
■depend  upon  its  own  circumstances,  the  probability  is  that  a 
similar  decision  would  be  arrived  at  with  regard  to  most  book- 
stalls  (/).  If  the  tenants  are  not  rateable  for  the  bookstalls  or 
refreshment  rooms,  it  follows  that  the  railway  company  must  be 
rated  for  both  species  of  property. 

It  is,  however,  difficult  to  say  how  the  rateable  value  of  these 
j)roperties  is  to  be  calculated  in  connection  with  the  rateable  value 
of  the  whole  station.  Is  it  right  to  ascertain  the  rateable  value 
■of  the  station  as  a  whole  from  the  structural  value,  and  then  add 
something  in  respect  of  the  company's  income  from  advertisements, 
the  rent  of  bookstalls,  etc.  ?  Suppose  a  wall  is  erected  for  the 
purpose  of  exhibiting  advertisements,  it  cannot  be  right  to  rate  it 
on  its  structural  value,  and  again  on  the  net  income  from  adver- 
tisements. But  suppose  that  a  wall,  or  a  roof,  built  primarily  to 
shelter  the  platforms,  also  serves  the  purpose  of  exhibiting  adver- 
tisements, or  of  sheltering  a  bookstall  :  ought  the  rateable  value 
of   the  wall,  or    roof,  to   be  increased   because  of  the  additional 

(6()  liyile^s  liat.  App.  (1S<J1— ISOS),  229. 

(A)  .■J2  &  ')'ii  Vict.  c.  27  :  ridr  xvjirti.  p.  69. 

(c-)  Assuming  the  bookstall  to  be  a  mere  chattel  (as  it  possibly  may  be  in  some 
•cases)  the  use  of  the  land  for  depositing  a  chattel  thereon  may  still  be  sutHcient  to 
render  either  the  com])any  or  their  tenant  rateable  :  see  the  judgment  of  J^ord 
Campbell,  C.J. ,  in  Chelsea  M'ntencorft.s  Co.  \.  JJoick-i/  {1S'>1),  11  LI.  B.  3.J8,  at 
p.  362. 

(fZ)    Vidr  siij)r((,\\.'^'2. 

(e)  (1882),  10  Q.  B.  1).  327  ;  .supra,  p.  ."(J. 

(/)  Cf.  London  (I lul  North  Wexterii  Jidil.  Co.  v.  Bttrhmn.stcr  (187.5),  L.  E. 
10  Q.  B."70,  tt4,  .•<npra,  p.  3.). 
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value  which  it  acciiiiros  by  reason  of  its  beino-  usod  for  purposes 
other  than  those  for  wliich  it  is  primarily  required  ?  {(/).  It  may  be 
said  that  the  station  (for  purposes  of  accommodating  traffic)  would 
be  worth  to  the  company  a  percentage  on  the  structural  value, 
because  they  must  in  any  case  have  a  station  :  if  in  addition  they 
can  earn  money  by  the  exhibition  of  advertisements,  or  by  letting 
bookstalls  and  the  like,  the  station  becomes  in  proportion  more  valu- 
able. At  the  same  time,  it  may  be  said  that  although  a  percentage  on 
structural  value  shows  the  minimum  rateable  value  of  the  station, 
it  does  not  follow  that  that  value  is  to  be  in  addition  to  any 
value  that  it  may  have  by  being  partly  productive  of  profit  ;  and 
further  that  if  the  company  were  to  receive  enough  from  adver- 
tisements, rents  of  bookstalls,  etc.,  to  make  the  station  in  itself  a 
source  of  clear  profit,  there  would  l)e  no  more  reason  tlian 
there  is  now  in  the  case  of  the  running  line  for  adding  a 
percentage  on  the  structural  value,  to  the  value  shown  by  the 
profits  made.  Moreover,  any  calculation  which  involves  the 
addition  of  receipts  from  l)Ookstalls,  etc.,  to  interest  on  cost  of  con- 
struction, seems  to  be  open  to  the  objection  that  interest  on  cost  is 
an  outgoing,  and  cannot  be  pro})erly  added  to  any  form  of 
income. 

It  seems  clear,  however,  that  the  profits  made  by  the  exhibition 
of  advertisements  at  stations,  and  similar  matters,  ought  in  some 
way  to  be  brought  into  account.  For  otherwise  a  railway  company 
which  receives  a  large  income  from  such  profits  is  rated  at  no 
higher  amount  than  if  it  had  no  such  income. 

In  the  writer's  opinion,  where  the  rateable  A'alue,  calculated  on 
the  basis  of  the  structural  value  of  a  station,  exceeds  (as  it  certainly 
does  in  most  cases)  any  value  that  can  be  got  from  bookstalls, 
advertisements,  and  the  like,  the  most  logical  course  would  be  to 
rate  the  station  with  reference  to  structural  value  only,  and,  in 
rating  the  running  line,  to  make  a  set-off  in  respect  of  the  income 
derived  from  boolvstalls,  etc.,  against  the  deduction  to  be  made  for 
stations  from  the  earninos  of  the  runnino-  line.  For  in  so  far  as 
the  receipts  from  bookstalls,  etc.,  provide  a  fund  out  of  which  the 
rent  of  the  station  and  the  rates  thereon  can  be  paid,  a  reduction 
is  made  in  the  claim  upon  the  earnings  of  the  running  line  to  pro- 
vide that  fund. 

If  the  rateable  value  attributable  to  advertisements,  bookstalls, 
etc.,  is  calculated  from  the  rents  (or  payments  in  the  nature  of 
rent)  received  by  the  com])auy,  it  must  be  remembered  that  out 
of  these  payments  the  company  have  generally  to  pay  the  cost  of 

(7)  Where  money  is  received  for  advertisements  plaeed  on  walls  or  fences  adjoin- 
ing the  running  line,  which  is  valued  with  reference  to  tiie  profits  made  thereon, 
there  can  be  no  douht  that  the  money  received  from  advertisements  may  properly  he 
brought  into  account  to  swell  the  general  receipts  of  the  line. 
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repairs,  and  parochial  rates  ;  and  these  must  be  deducted  to 
ascertain  rateable  value.  And  this  deduction  must  be  made 
whether  the  method  above  suggested  is  adopted,  or  the  value  of 
the  bookstalls,  etc.,  is  added  to  the  rateable  value  of"  the 
station. 

When  the  tenant,  and  not  the  company,  is  rated  for  a  refresh- 
ment room,  it  is  open  to  him  on  the  hearing  of  an  appeal  to  show 
from  his  books  what  trade  he  is  doing,  and  what  rent  that  trade 
would  enable  him  to  pay  (Ji). 

Running  lines,  extending  into  several  parishes. — ^We  have 
seen  (/)  that  the  rateable  value  of  all  stations  (whatever  be  the 
estimated  amount  of  that  value)  constitutes  a  deduction  from  the 
earnings  of  the  running  lines  ;  and  the  question  now  has  to  be 
considered  in  what  way  the  rateable  value  of  running  lines  is  to 
be  ascertained.  If  all  the  running  lines  of  a  railway  system  were 
situated  in  one  parish,  the  problem  would  be  comparatively  simple; 
having  ascertained  the  rateable  value  of  the  whole  undertaking, 
and  deducted  therefrom  the  rateable  value  of  the  stations,  the 
remainder  would  represent  the  rateable  value  of  the  running  lines. 
But  the  problem  which  generally  has  to  be  considered  is,  what 
is  the  rateable  value  of  the  parochial  section  of  a  running  line, 
which  is  worked  as  one  integral  whole,  and  extends  into  seAeral 
parishes.  This  problem  has  given  rise  to  a  conflict  of  decisions,, 
probably  greatei*  and  more  irreconcilable  than  any  other  problem 
in  the  law  of  rating.  The  cases  may  be  roughly  divided  into  twa 
classes:  (1)  those  which  decide  that  the  rateable  value  of  the 
line  in  each  parish  is  to  be  measured  by  the  earnings  and  expenses 
in  that  parish  ;  (2)  those  which  decide  that,  although  the  line  in 
a  particular  parish  may  in  itself  ho  productive  of  no  net  profits 
(because  the  parochial  earnings  are  all  swallowed  up  by  the 
parochial  expenses),  yet  the  line  may  have  a  rateable  value  because 
it  contributes  to  and  increases  the  net  profits  earned  in  other 
parishes.  In  the  former  class  of  cases,  the  rateable  value  is 
calculated  on  what  is  called  the  "  parochial  principle  "  ;  in  the 
latter  class  of  cases,  the  rateable  value  of  the  line  is  made  to 
depend  upon  what  is  called  its  "•  contributive  value."  Attempts 
have  sometimes  Ijeen  made  to  show  that  the  two  classes  of  cases 
can  be  reconciled  ;  but  in  the  writer's  opinion  this  is  impossible, 
and  in  Appendix  I.  he  has  stated  his  reasons  for  thinking  that  the 
whole  of  the  class   of  cases  which  have  adopted   the  '"  parochial 

(/()  Cluil'  \.  Aldcrhunj  Union  (1880),  G  Q.  B.  I).  IHlt  :  xi/pni. -p.  171  :  but  see 
the  remarks  on  that  case  in  fJodd.s-  v.  Sm/t/i  Shicldx.  [1895]  2  Q.  E.  183,  at  p.  137, 
and  in  J/r /•.«-//  Duch.s  \.  B^n■ltcnlu^ad,{VM)^^  1  Q.  B.  143.  at  p.  l.">0.  As  to  the 
question  how  far  rateable  value  depenils  on  trade  profits  actually  made,  cide  siq>r(i, 
p.   KJS. 

(/)    Vide  .siij>rt/,  ]).  193, 
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priiicijilc  "  are  l)ase(l  upon  a  fallaev,  and  lead  to  illo<>;ic'al  rt'sults. 
It  is,  however,  doubtful  whetbor  even  tbe  House  of  Jjords  would 
overrule  a  series  of  cases  that  has  l)een  acted  u})oii  for  so  lono-  (/•) 
unless  it  l)eeanie  necessary  to  overrule  one  or  other  of  the  two 
■classes  of  cases  above  mentioned,  because  the  two  classes  could 
not  both  stand  together.  For  tbe  jjresent,  it  may  be  desirable  to 
trace  the  history  of  the  two  classes,  showing  how  the  two  con- 
tradictorv  ])rinciples  were  evolv«^il. 

Varying  principles  of  apportionment  adopted  in  early  cases. 

— In  the  early  cases  relating  to  the  rating  of  railways,  the  question 
how  the  value  of  the  running  lines  was  to  be  apj)ortioned  among 
the  several  parishes  into  which  it  extended  was  raised,  but  not 
seriously  contested.  In  /'.  v.  London  luul  /South  Western  I'ull. 
Co.  (/),  it  was  conceded  that  the  rateable  value  Avas  to  be  ap])or- 
tioned  to  the  siweral  parishes  in  proportion  to  the  earnings  in 
each  parish,  and  not  according  to  the  mileage  of  the  line  in  each 
parish.  But  in  the  next  re})orted  case,  7?.  v.  Grand  J  unction  Had. 
Co.  {m),  it  was  admitted  {n),  and  the  court  approved  of  the 
admission  (o),  that  the  rateable  value  of  the  whole  line  in  its 
entirety  should  be  apportioned  l)y  a  mileage  division  of  its  whole 
length.  The  effect  of  this  jn-inciple  of  api)ortionment  is  to  make 
each  mile  of  branch  line,  though  little  used  and  productive  of 
small  profit,  of  (npial  value  with  a  mile  of  the  main  lin(\  where  it 
is  most  crowded  with  traffic  and  most  productive  of  profits.  In 
the  first  Tileliurst  Case,  R.  v.  Great  Western  Rail.  Co.  (y  ),  which 
related  to  a  branch  of  the  Great  Western  Railway,  it  appeared 
that  the  company  were  lessees  of  two  other  branch  lines  at  rents 
which  exceeded  the  net  receipts  on  these  branch  lines  (<j)  by 
10,500/.  a  year.  The  parochial  authorities  had  based  their  calcu- 
lations on  "  the  gross  receipts  of  each  mile  in  the  ])arisli  of 
Tileliurst  "  (>'),  and  had  deducted  therefrom  a  mileage  pro})ortion 
of  the  expenses  of  the  whole  of  the  railway,  invladimj  tlie  branches, 
and  a  like  proportion  of  the  tenant's  profits  ;  the  balance  being 

(^/.■)  See  X(*«r/()«  Conntii  <'oHiii-il  \.  Kr'ith  and  Wrst  Jlam,  [IS".);}]  A.  C.  .">(;i^  at 
p.  .")9'.» ;  Hyde's  Rat.  App.  (18;»1— 189:5).  :^S2.  at  pp.  435,  43G  ;  and  cf.B.  v.  S/irffic/d 
(jatt  Co.  (1S(;3),  32  L.  J.  M.  C.  KJ;),  at  p.  172  ;  O-m-vc  v.  Sinrlr  (1S42),  2  Q.  H.  S(;2  ; 
Morqaiiy.  rniirxluiy  (I87I),  L.  U.  r,  II.  L.  304. 

(/)  (1S42).  1  Q.  B.  .■).")S,  see  p.  .■>74. 

(w)  (1844),  4  y.  H.  18. 

(»)  See  p.  22.  ibhl.  ;  but  it  is  not  (piite  clear  that  the  admission  applied  to  the 
apportionment  of  rateable  value  if  calculated  with  reference  only  to  the  tolls  :  see 
p.  21,  ibid. 

(_(')  See  p.  38,  iJ)ld. 

(/))  (184(;),<;q.  B.  171). 

{q)  The  earnings  of  the  two  liranch  lines  (and,  apparently,  of  each  of  the  two 
lines)  were  more  than  sufficient  to  pay  the  working  expenses  ;  but  the  total  net 
receipts  were  less  than  the  rents  by  10,.oOOZ. 

(/■)  Prima  facie  this  means  the  tictinil  receipts  in  Tilehurst,  and  not  a  mileage 
proportion  of  the  gross  receipts  of  the  whole  system  ;  but  the  argument,  in  (i  i^.  !>. 
p.  19o,  states  the  latter  method  of  calculation  to  have  been. adopted. 
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taken  as  the  rateable  value  in  Tilehurst.  So  far  no  objection  was 
raised,  but  the  company  claimed  further  deductions  for  (inter  alia) 
loss  on  the  branch  lines  :  the  court,  however,  disallowed  the  claim. 
Lord  Denman,  C.J.,  said  (s)  : 

"  If  the  rate  in  question  had  been  imposed  on  hind  forming  any  part  of 
the  branch  lines  themselves,  it  is  clear  that  the  circumstance  of  the  receipts 
not  equalling  the  rent — in  other  words,  that  the  line  was  worked  at  a  loss — 
could  not  have  affected  the  rate  (t)  ;  the  occupation  would  still  have  been 
beneficial  in  the  sense  in  which  that  word  is  used  for  the  purpose  of  assessing 
the  rate  ;  and  the  rent  which,  from  whatever  motive,  the  appellants  found  it 
worth  their  while  to  give,  would  have  regulated  the  amount  (it).  This  is 
not  that  case  in  the  way  in  which  it  is  sought  to  make  this  expenditure  bear 
upon  the  rates  assessed  on  any  part  of  the  main  line  :  it  is  more  like  money 
laid  out  in  the  way  of  improvement,  for  which  no  deduction  should  be  made. 
If  the  lessee  of  a  coal  mine  were  to  open  roads  through  adjoining  lands 
rented  under  a  separate  demise,  in  order  to  facilitate  the  access  of  customers 
to  the  mine,  and  so  increase  its  profits,  the  expense  of  such  roads  would 
certainly  not  be  an  outgoing  to  be  allowed  for  by  the  overseers  "  (v). 

In  the  case  we  are  now  dealing  with  (i/),  if  by  ''  loss  on  the 
branch  lines"  is  meant  the  loss  after  deducting  the  rent,  it  is 
plain  that  rent  cannot  be  treated  as  an  outgoing.  For  the  })roblem 
is  to  ascertain  what  rent  the  hypothetical  tenant  can  and  will  pay, 
ixnd  in  solving  that  problem  it  cannot  be  right  to  deduct  the  rent 
which  the  actual  tenant  happens  to  pay.  If  that  were  so.  the 
rateable  value  of  a  line  when  occupied  by  the  owner,  who  paid  no 
rent,  would  be  greater  than  that  of  the  same  line  when  let  to  a 
yearly  tenant  (z). 

The    "  parochial    principle  "    laid    down   in   the   Brighton 

Company's  Case. — In  1851  judgment  was  given  by  the  Queen's 
Bench  in  three  cases  stated  on  appeals  by  the  London,  Brighton 
and  South  Coast,  the  South  Eastern,  and  the  Midland  Companies 
respectively  (a).  The  appeal  by  the  Brighton  Company  related 
to  part  of  their  main  line  in  Croydon,  where  the  parochial  autho- 
rities had  based  the  rateable  value  on  the  net  receipts  in  the  parish. 
The  appeal  by  the  South  Eastern  and  Midland  Companies  related 
to  lines  which  had  been  rated  with  reference  to  a  mileage  propor- 
tion of  the  earnings  of  the  whole  svstem  (no  doubt  because  such 

(.v)  6  Q.  B..  at  p.  206. 

CO    Cf.  II.  V.  Piirnit  (179-1),  5  T.  R.  593  ;   i^iqu-a,  p.  128. 
■     («)  In  this  sentence  Lord   Denmax  seems  to  accept  to  the  fullest  extent  the 
jiriiiciple  that  '•contributive  vahie"  maybe  the  foundation  of  rateable  value. 

(./•)  See  the  remarks  on  this  passage  in  Apiicmlix  1..  infra,  wliere  an  attempt  is 
made  to  show  the  distinction  Ijetween  a  deduction  from  rent  and  a  deduction  from 
net  profits. 

(//)  R.  v.  Greid  Wc.'<frrH  R/i/l.  Co.  (1S46),  G  Q.  B.  179. 

(-)    1'idi'  .\i/j)r(i,  Y).  17.">. 

(a)  See  R.  v.  London.  Jlr/i/Jiton  mid  South  Coast  Hail.  Co.  (1S.-)1).  1.5  Q.  B.  :U:5  ; 
20  L.  .1.  M.  C.  12i. 
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l)roportion  was  larocr  tlian  the  actual  oaniiiifis  witliin  the  parish). 
The  court,  after  taking-  some  months  to  consider,  affirmed  the 
principle  on  which  the  Brighton  Company  were  rated  and  quashed 
the  rates  made  on  the  "  mileage  princi})le/'  Upon  this  point 
Coleridge,  J.,  after  referring  to  the  dotinition  of  "  net  annual 
value*"  in  s.  1  of  the  Parochial  Assessments  Act,  1^30,  said  (A)  : 

"  The  subject  is  parochial  ;  the  inquiry  is  to  be  conducted  by  parochial 
authorities  with  limited  powers  ;  if  any  matters  specified  in  the  section  are 
locally  situated  without  the  parish  (c) — that  is,  if  any  such  affect  the  amount 
of  the  '  net  annual  value,'  or  '  rent  at  Avhich  the  same  might  reasonably  be 
expected  to  let ' — they  will  of  necessity  fall  within  the  range  of  the  inquiry. 
But  beyond  this  the  principle  does  not  go.  This  principle,  so  limited  and 
understood,  was  not  first  created  by  the  statute  just  mentioned  :  the  court 
had  decided,  so  early  as  18"J7,  in  the  case  of  li.  v.  Kiiigm-hiford  {d).  that  it 
was  to  be  found  in  the  original  statute  of  Elizabeth  ;  and  since  that  decision 
it  has  been  uniformly  applied  (e)  to  cases  where  the  same  party,  whether 
company  or  individual,  occupies  in  different  parishes  land  forming  one 
entire  property,  such  as  a  canal,  though  the  profits  may  be  earned  in 
different  proportions,  and  with  a  different  rate  of  outgoings  in  each.  The 
value  which  the  land  occui^ied  in  each  parish  produces,  after  the  due  allow- 
ances, is  that  upon  which  the  occupier  is  to  be  rated  in  each  (/).  It  is 
unnecessary-  to  cite  more  authorities  in  support  of  a  proposition  now  become 
settled  ;  the  decisions  will  be  found  to  flow  in  a  remarkably  uniform  current 
since  the  case  last  cited.  .  .  .  It  is  to  be  remembered  that  the  amount 
of  the  assessment  on  a  particular  occupier  is  a  question  between  that 
occupier  and  the  rest  of  the  contributors  to  the  whole  rate  :  and  that  the 
consideration  of  that  occupier's  relation  to  the  contrilnitors  to  another  rate 
in  another  parish  is  iiTelevant  to  this  question  ;  he  may  be  rated  in  that 
other  parish  too  high  or  too  low  ;  but  this  is  a  matter  which  does  not 
interest  the  contributors  to  the  first-named  rate  (</)  ;  nor  have  they  influence 

(Z-)  15  Q.  B.,  at  p.  360. 

(c)  It  is  extremely  ditficult  to  understand  what  is  meant  liy  the  words  '"  :uiy  matters 
iijfucijicd  in  the  section."  ('onipare  the  AmwcU  Spriini  Ciixc,  H.  v.  yew  Rivev  Co. 
(1813),  1  ^I.  &  S.  503,  infra,  p.  26.S  (in  which  "  vahie  derived  from  extrinsic  circum- 
stances,"' and  ••  protits  received  elsewhere,"  were  taken  into  account),  and  li.  v.  Grnnd 
Junction  B'tH.  Co.  (1844).  4  Q.  B.  IS,  xiipn/,  p.  165,  in  which  Lord  Ijenman  held 
that  the  parish  otiicers  ought  to  take  into  account  '"all  the  existing  circumstances, 
whether  permanent  or  temjiorary,  icherever  xitiuited,  however  arising  or  secured, 
which  would  reasonably  influence  the  parties  to  a  negotiation  for  a  tenancy  as  to  the 
amount  of  rent  to  be  asked  or  given." 

(r/)  (1827),  7  B.  i:  C.  236  :  but  see  the  remarks  on  this  case,  infni,  p.  342. 

(r)  But  see  the  extract  from  Ji.  v.  (rrani/  J>/ net  ion  Rail.  Co.  (1844),  4  Q.  B.  IS, 
cited  in  note  (r),  xnpnt.  It  is  l)y  no  means  clear  that  that  passage  agrees  with  /'.  v. 
Kindsicinford,  in  which  rateable  value  in  each  jnuisli  was  made  to  depend  solely  on 
the  protits  earned  in  that  parish. 

(./')  See  the  remarks  on  this  sentence  in  Appendix  I.,  infni. 

(jif)  This  sentence  does  not  meet  the  real  point,  viz.,  that  the  nCihcdij  cotnpanij  are 
interested  in  seeing  that  one  and  tlie  same  principle  is  applied  to  tlieir  line  in  every 
parish  :  for  otherwise  the  rate  on  the  wliole  iikiij  be  far  in  excess  of  the  true  value. 
As  was  said  by  WiGHTMAX.  J.,  in  R.  v.  Wext  Middlese.r  Waterworks  Co.  (1S5!»), 
1  E.  iV;  Y,.  716.  at  ]>.  722.  the  C^'ieen's  Bench  is  bound  to  protect  the  occupier  of  an 
apparatus  extending  into  several  parishes  from  being  rated  beyond  the  rateable  value 
of  the  whole  taken  together.  COLERIDGE,  J.,  in  the  Briijhton  ('ompanijs  Case, 
seems  not  to  have  appreciated  the  real  point  raised  bj-  the  company,  for,  in  the  course 
of  the  argument,  he  asked  :  "Why  not  take  the  mileage  principle  where  they  cannot 
find  the  quantum  [of  net  profits]  for  the  particular  parish,  and  the  parochial  principle 
where  they  can  " .'     See  15  Q.  B.,  at  p.  338. 
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in  the  settlement  of  it.  And  this  suggests  the  answer  to  a  difficulty  raised 
on  the  argument  in  this  case.  '  If  you  give  Croydon  the  full  benefit  of  all 
the  earnings  made  by  the  railway  in  the  parish,  what  is  to  be  done  in  the 
case  of  a  parish  on  some  branch  line  in  which  the  company  may  work  to  a 
loss  ?  '  The  answer  is,  that  that  case  must  be  decided  when  it  arises  between 
the  company  and  that  parish  on  the  same  principle  precisely  as  the  present, 
without  reference  to  Croydon  (h).  This  is  quite  distinct,  however,  from  ' 
the  consideration  of  any  expenses,  wherever  arising,  which  the  occupier 
can  show  to  be  necessary  for  keeping  the  hereditament  which  is  the  subject 
of  the  assessment,  at  the  value  which  is  made  the  measure  of  it  (/).  The 
language  of  the  statute  is  quite  general  on  this  point,  and  lets  in  all  consi- 
derations which  are  necessary  for  the  just  protection  of  the  company  in 
each  parish." 

Remarks  on  the  Brighton  Company's  Case. — The  judgment 
in  JR.  Y.  London,  Brighton  and  South  Coast  Hail.  Co.  (J)  may  be 
taken  to  be  the  foundation  of  the  modern  practice  in  rating  main 
lines  of  railway,  and  has  never  been  expressly  disapproved.  It 
was  expressly  approved  of  in  the  second  Tllehurst  Case  (k)  ;  but 
before  we  come  to  that  case  it  may  be  as  well  to  point  out  that 
in  the  Brighton  Case,  although  it  affirmed  a  rate  based  on  the 
parochial  earnings  and  parochial  expenses  of  the  line  of  railway 
to  be  rated,  a  saving  clause  was  added,  that  "  matters  arising 
without  the  parish  "  which  would  affect  the  amount  of  the  rent 
might  be  taken  into  account  (/).  Now  this  is  merely  another  way 
of  saying  that  "  contributive  value,"  and  not  the  parochial  net 
profits,  may  be  made  the  basis  of  calculating  rateable  value.  So 
that  the  very  judgment,  which  is  supposed  to  be  the  authority  for 
adopting  the  "  parochial  principle  "  in  rating  railways,  expressly 
permits  the  adoption  of  another  principle  which  is  in  direct  conflict 
wnth  the  parochial  principle. 

The  judgment  in  R.  v.  London,  Brighton  and  South  Coast  Bail. 
Co.  appears  to  ignore  the  following  considerations.  The  rateable 
value  of  the  line   of   railway  in    Croydon,   if  calculated  on  the 


(A)  If  this  passage  means  that  in  all  parishes  rateable  value  must  be  calculated 
with  reference  to  the  net  profits  in  each  parish,  so  that  the  rateable  vahie  will  vary  in 
proportion  to  the  net  profits,  it  follows  that  in  any  parish  in  which  there  are  no  net 
profits,  there  can  be  no  rateable  value.  But  this  conclusion  is  in  direct  conflict  with 
London  and  North  Western  Rail.  Co.  v.  Cannock  (186.S),  9  L.  T.  325,  infra,  p.  213  ; 
see  also  It.  v.  London  and  North  Wedern  Rail.  Co.  (1874),  L.  K.  9  Q.  B.  134,  infra, 
p.  220. 

(/)  This  sentence  is  very  obscure.  The  judgment  appears  not  to  realise  that  the 
principle  on  which  expenses  are  distributed  among  the  parishes  is  an  essential  part  of 
the  whole  calculation  which  must  affect  every  parish,  and  may  determine  in  some 
parishes  whether  the  company  can  be  said  to  "  work  to  a  loss  "  or  not.  Compare  the 
second  Tih'hurst  Case,  R.  v.  Great  Western  Rail.  Co.  (LS52),  15  Q.  B.  397,  1085, 
infra,  p.  206. 

(;■)  (1851),  15  Q.  B.  313. 

(A)    U.  V.    Great    Western  Rail.  Co.  (1852),  15  Q.  B.  379,  1085;   infra,  p.  20(5. 

(0  15  Q.  B.,  at  p.  360,  supra,  p.  204.  Compare  the  remarks  of  Lord  Campbell, 
C.J.,  in  Xewntarhet  Rail.  Co.  y.  St.  Andrew's-the-Less,  Cambridge  (^l8oi),  3  Fj.  &  B. 
94.  at  p.  113. 
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'■  inilctigc  principle,"  instead  of  on  the  "  parochiiil  principle,'' 
would  have  been  considerably  reduced  (in)  ;  so  that  the  parochial 
section  of  the  railway  in  (Jroydon  was  much  more  ])rofitaliIe  than 
the  average  over  the  whole  system.  Now,  if,  in  order  to  earn  the 
larger  profits  in  Croydon,  it  was  necessary  to  continue  to  work 
the  less  proHtal)le  parts  of  the  line  ;  and  if  (as  was  very  possi})ly 
the  case)  some  branch  was  worked  at  a  loss  in  order  to  contribute 
to  the  earnings  of  the  main  line,  it  follows  that  the  occupier  of  the 
main  line  in  Croydon  could  only  get  the  large  profits  actually 
earned  there,  provided  he  also  worked  other  parts  of  the  same 
system  at  a  less  rate  of  profit,  or  })erhaps  even  at  an  actual  loss. 
Now  these  are  "  matters  locally  situated  without  the  parish  "  (;«) 
which  would  affect  the  amount  of  the  rent  of  the  line  in  Croydon  ; 
for  the  tenant  (in  the  circumstances  supposed)  would  not  give  so 
much  rent  as  he  would  give  if  he  had  not  to  work  a  branch  at 
a  loss  in  another  j)arish.  But  though  the  judgment  expressly 
allows  '•  matters  locally  situated  without  the  parish  "  to  be  taken 
into  account,  it  affirms  a  rate  based  on  a  calculation  which  ignored 
the  existence  of  any  such  *•  matters  locally  situated  without  the 
])arish.''' 

Rightly  or  wrongly  the  Brighton  ('o))ipani/''s  Caxe  (o)  has  been 
iniderstood  in  })ractice  as  establishing  the  "parochial  principle" 
of  calculating  rateable  value  from  the  net  profits  earned  in  the 
particular  parish.  From  what  has  been  said  above,  it  appears 
that  the  case  did  not  reall}'  lay  down  that  principle  to  the  exclusion 
of  all  others.  It  did,  however,  negative  the  "  mileage  principle,'' 
which  makes  the  rateable  value  of  each  parochial  section  of  the 
railway  bear  the  same  pro[)ortion  to  the  rateable  value  of  the  whole 
svstem  as  the  length  of  line  in  the  [)arish  bears  to  the  length  of 
the  whole  system. 

Application  of  the  "  parochial  principle  "  in  the  second 
Tilehurst  Case. — In  7/.  v.  Great  ]Vesterii  Rail.  Co.  (j>)  the  court 
delayed  giving  judgment  in  the  hope  •'  that  Parliament  might 
interpose  to  relieve  the  judges  from  the  difficult  position  in  which 
they  were  placed  when  called  upon  to  administer  the  existing  law 
with  respect  to  the  rating  of  railways,''  by  laying  down  some  new 
rule.  But  judgment  was  delivered  without  the  fulfilment  of  th(! 
ho})e,  which,  indeed,  still  seems  almost  as  far  off  as  ever.  In  this 
case  the  appeal  related  to  two  and  a  half  miles  of  a  line  which 
had  at  one  time  belonged   to  an  independent  company,  but  at  the 

(;«)  See  i:.  Q.  B..  pp.  314,  328. 

(«)  See  15  C^.  B.,at  p.  3GU,  si/2)ra,  p.  20i. 

00  (1>^51),  1.5  Q.  B.  813. 

(p  )  (1851),  15  Q.  B.  37!) ;  (1852),  ibid.,  p.  1085  ;  21  L.J.  M.  C.  84  ;  sometimes 
called  "the  set-oml  Tilehnrxt  Casf,"  to  distinguish  it  from  H.  v.  Great  Wcstcnt 
Unit.  Co.  (1846),  (J  Q.  B.  17'J,*w^m,p.  202. 
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(late  of  the  rate  formed  a  branch  of  the  Great  Western  llailway, 
and  had  been  incorporated  with  and  made  part  of  it.  The  Great 
Western  Company  worked  the  branch  as  part  of  their  system, 
though  some  of  the  rolling-  stock,  and  some  ot  the  servants  and 
officers,  were  appropriated  to  or  exclusively  employed  on  the 
liranch.  The  parish  officers  had  calculated  the  rateable  value 
thus  :  They  ascertained  first  the  rateable  value  of  the  entire  rail- 
way, '■  trunk  and  branches,"  bv  deductino;  from  the  total  gross 
receipts  the  actual  expenditure  of  the  company  (<j),  and  an  allow- 
ance for  tenants'  profits,  the  remainder  representing  the  rateable 
A  alue  of  the  entire  railway  and  the  stations.  Having  deducted 
the  rateable  value  of  the  stations  (which  were  separately  rated), 
the  respondents  assigned,  as  the  rateable  value  of  the  line  in  Tile- 
hurst,  the  same  proportion  of  the  rateable  value  of  the  entire  rail- 
way as  the  gross  receipts  in  Tilehurst  bore  to  the  gross  receipts  of 
the  entire  railway.  The  company  contended  that,  assuming  the 
rateable  value  of  the  entire  railway  to  be  the  right  basis  of  the 
rate  in  each  parish,  and  that  such  rateable  value  had  been  rightly 
ascertained  by  the  respondents,  it  ought  to  be  distributed  among 
the  several  parishes  in  the  ratio  of  the  net  receipts,  and  not  in  the 
i-atio  of  the  gross  receipts.  They  claimed  that  the  rateable  value 
should  be  calculated  in  the  following  manner  :  They  took  the 
gross  receipts  per  mile  in  Tilehurst,  and  deducted  therefrom  the 
expenses  of  each  mile,  actual  or  estimated.  Most  of  the  estimated 
expenses  were  arrived  at  by  taking  a  mileage  proportion  of  the 
expenses  in  the  branch  onb/  (which  |)roduced  a  larger  deduction 
than  if  a  mileage  proportion  of  the  expenses  over  the  entire  I'ail- 
way  had  been  taken).  Among  the  deductions  was  a  mileage 
proportion  of  the  rateable  value  of  the  stations  on  the  branch  only. 
The  deductions  claimed  largely  exceeded  the  receipts  (r),  and  the 
branch  was  not  in  itself  profitable  ;  but  it  was  profitable  to  the 
company  as  proprietors  of  the  entire  Great  Western  Railway,  by 
reason  of  the  increased  traffic  brought  on  the  main  line.  The  rate- 
able value  per  mile  of  the  line  in  Tilehurst  (exclusive  of  stations), 
according  to  the  respondents'  method  of  calculation,  was  300/.,  but 
would  be  reduced  to  254/.,  if  the  additional  deductions  claimed  by 
the  appellants  for  renewals  (s)  were  allowed:  if  the  appellants' 
calculations  were  correct,  the  rateable  value  per  mile  was  to  be 
reduced  to  30/.  {t). 

(if)  The  fonipany  claimed  further  deductions  for  renewals  :  this  question  is  dealt 
with,  infra,  p.  2(iU. 

(;•)  The  result  was  the  same  whether  the  disputed  deductions  for  renewals  (r/rZr 
i/if'ra,  ]i.  2(50)  were  allowed  or  not. 

(*0    Virle  infra,  ]>.  2(50. 

(/*)  Probably  this  sum  was  taken  as  representing  the  value  of  tlie  land  for  agricul- 
tural purposes  before  it  was  converted  into  a  I'ailway.  Such  a  jn-inciple  of  valuation 
is  logically  indefensible  :  see  R.  v.  Eceriitt  (184:7),  10  Q.  B.  178,  at  p.  207  ;  supra^ 
p.  159  ;  and  note  (b)  15  Q.  B.  395. 
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It  \va<  stated  in  the  case  that  *'  the  actual  expenses  of  the 
<?onipany  were  not  in  the  jiroportion  of  the  actual  gross  receipts, 
either  on  the  branch  or  throughout  the  entire  railway  ;  nor  were 
fiuch  gross  receipts  or  such  expenses  at  one  uniform  rate  per  mile 
throughout  the  entire  railway."  (Consequently,  it  is  clear  that  the 
respondents'  method  of  calculation  was  a  total  departure  from 
the  method  approved  of  in  R.  v.  London,  Brighto)i  and  South 
Coast  Hail.  Co.  (?/),  for  in  that  case  the  rate  was  based  on  the 
receipts  and  expenses  of  the  particular  parish,  whereas  in  the 
Tilehurst  Case  the  respondents,  in  calculating  the  rateable  value 
of  the  entire  railway,  "  trunk  and  branches,"'  had  spread  equally 
■over  every  mile  of  the  line,  the  unequal  amounts  of  receipts  and 
expenses  of  the  whole  railway  ;  and  had  divided  the  rateable 
value  thus  ascertained  in  proportion  to  the  gross  receipts,  thus 
ignoring  the  fact  that  the  expenses  in  each  parish  did  not  vary  in 
proportion  to  the  gross  receipts.  The  appellants  in  the  Tllehnrst 
Ca5^  had  approached  ver}- closely  to  the  principle  of  the  Brighton 
Company's  Case,  but  the  court  hehl  that  neither  the  appellants' 
nor  the  respondents'  method  was  right.  The  following  extracts 
are  taken  from  the  judgment  of  Lord  C'ampbell,   C.J.  (.r)  : 

"  Of  the  outgoings  of  a  railway  some  are  general,  having  no  more  connection 
with  or  influence  on  one  part  of  the  whole  line  than  on  any  other,  incun-ed 
for  the  sake  of  the  whole  line,  and  contributing  to  the  profits  every- 
where. Of  course  these  must  be  distributed,  and  to  every  mile  must  be 
apportioned  some  share,  on  whatever  principle  the  apportionment  is  to  be 
settled.  Some,  again,  seem  purely  local  ;  a  tunnel  here,  an  inclined  plane 
there  (we  purposely  mention  striking  and  definite  peculiarities)  (//)  ;  yet 
even  these  are  contributing  to  the  earnings  everywhere  :  without  these  the 
traffic  on  either  side  could  have  no  existence.  It  would  be  wrong  to  set 
these  wholly  and  exclusively  against  the  receipts  earned  in  the  same  part 
of  the  line.  .  .  .  How,  then,  are  the  deductions  from  the  total  gross 
revenue,  which  constitute  the  difference  between  it  and  the  total  net  rate- 
able value,  to  be  apportioned  so  as  to  arrive  at  the  actual  sum  which  con- 
stitutes the  rateable  value  of  the  two  miles  and  a  half  ?  There  is  no 
difficulty  in  giving  the  first  answer  ;  indeed,  principle  and  authority  leave 
us  no  option,  it  must  be  done  by  acting  on  what  is  called  the  parochial 
principle.  We  are  dealing  with  a  parochial  question,  with  one  in  which 
the  interests  of  the  several  parishes  on  a  line  of  railway  are  quite  distinct. 
We  are  to  ascertain  what  expenses  are  incurred  in  earning  the  gross  receipts 
on  the  two  miles  and  a  half,  what  charges,  parochial  or  otherwise,  thej'  are 
liable  to,  what  is  fairly  to  be  deducted  for  tenants'  profits,  and  so  on  ;  the 
same  process  in  kind  is  to  be  gone  through  with  regard  to  the  two  miles 
and  a  half   as  would  be  with   regard   to   the  whole  line,  if   that  were  all   in 

00  (1S.")1),  ir,  Q.  B.  313  ;  20  L.  .T.  M.  C.  I2i.  s>ij)ra.  p.  203. 

(./•)   15  Q.  B.,  at  p.  10(s9. 

(//)  It  is  not  clear  whether  the  expenses  referred  to  are  the  expenses  of  maintaining 
the  inclined  plane,  or  tunnel,  or  the  additional  cost  of  working  over,  or  through, 
them.  It  is  submitted  that  different  considerations  may  apply  to  the  two  classes  of 
expenses:  ride  iA//v/,  p.  211. 
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one  parish.  This  principle  does  not  preclude  a  consideration  of  charges  and 
expenses  wherever  (irising  locally,  which  are  necessary  for  keeping  the 
subject  of  assessment  at  the  value  which  is  made  the  measure  of  that  assess- 
ment (,t).  .  .  .  The  appellants  have,  in  fact,  separated  the  branch 
from  the  trunk,  except  as  to  what  they  call  a  small  portion  of  the  general 
expenses  of  the  entire  railway,  and  then  divided  the  expenses  of  the  branch 
thus  separated  on  the  mileage  principle.  We  do  not  think  them  neces- 
sarily wrong  in  this  last  particular." 

Lord  Campbell,  having  stated  that  the  company  were  not 
justified  in  separating  the  branch  from  the  trunk,  continued  : 

■'  We  wish  it  to  be  distinctly  understood  that  we  come  to  this  conclusion 
solely  on  the  facts  of  this  case.  We  are  far  from  saying  that  there  may  not 
be  cases  in  which  two  lines  connected  for  many  purposes,  and  worked  by  the 
same  company,  may  yet  have  been  kept  so  distinct  by  the  statute  or  agree- 
ment which  creates  the  connection,  or  by  the  circumstances  under  which 
they  are  worked,  that,  for  the  purpose  of  rating,  they  would  have  to 
be  separately  considered  as  two  distinct  subject-matters.  .  .  .  The 
respondents  have  taken  the  deductions  at  the  same  rate  for  every  mile  of 
the  railway,  for  they  say,  as  the  gross  receipts  of  one  mile  to  the  gross 
receipts  of  the  whole,  so  the  rateable  value  of  one  mile  to  the  rateable  value 
of  the  whole.  This  is,  in  effect,  to  strike  off  from  the  gross  receipts  of  a 
mile  an  aliquot  part  of  the  sum  which  is  struck  off  from  the  gross  receipts 
of  the  whole,  and  assumes,  at  least,  that  the  expenses  are  at  one  uniforai 
rate  throughout  the  whole  line.  [Lord  Campbell  then  referred  to  the 
finding  {supra,  p.  208)  that  the  expenses  and  receipts  were  not  unifomi,  and 
held  that  this  finding  excluded  the  adoption  of  the  respondent's  method  of 
calculation]." 

The  latter  part  of  the  judgment,  so  far  as  it  relates  to  the 
expenses  of  the  maintenance  of  the  permanent  way,  is  confirmed 
by  London  and  North  Western  Rail.  Co.  v.  Harhorne  (a),  in  which 
It  was  held  that  the  proper  method  of  making  a  deduction  for  the 
maintenance  of  the  permanent  way  was  not  to  follow  the  mileage 
principle,  but  to  take  the  actual  outlay  in  the  particular  parish, 
and  that  this  item  was  not  to  be  varied  in  consequence  of  things 
in  other  parishes  along  the  same  railway.  On  the  other  hand, 
since  this  decision,  in  effect,  directs  that  all  expenses  of  main- 
tenance of  permanent  way  are  to  be  treated  as  local  expenses,  it 
limits  the  expenses  which  can  be  treated  as  general  expenses 
spread  over  the  whole  line. 

Remarks  on  the  second  Tilehurst  Case. — The  judgment  in 
the  second  Tilehurst  Case  (b),  though  it  professed  to  follow  the 
judgment  in  H.  \.  London,  Brighton  and  South  Coast  Rail.  Co.  (c), 

(c)  See  also  R.  v.  Coventry  Canal  Co.  (1859),  1  E.  &  E.  572,  infra,  p.  343. 

(rt)  (1870),  3i  J.  P.  644. 

lb)  R.  V.  Great  Western  Rail.  Co.  (1852).  15  Q.  B.  379,  1085. 

(6-)  (1851),  15  Q.  J}.  313,  .supra,  p.  203. 
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really  departed  from  it.  For  in  the  Briffhtoti  Compam/s  Case  the 
rate  affirmed  by  the  judoinent  was  based  on  the  parocliial  earnings 
and  expenses  ;  and  in  the  second  T/Ie/nfrst  Case,  had  the  branch 
line  been  wholly  in  one  parish,  the  separation  of  the  branch  from 
the  trunk  (which  Avas  the  foundation  of  the  appellants'  calculation) 
would  have  carried  out  the  "  parochial  principle  "  to  the  fullest 
extent,  and  would  have  made  the  calculation  rest  solely  on  the 
]>arochial  earnings  and  expenses.  But  this  separation  of  the 
branch  from  the  trunk  was  held  by  the  court  to  be  wrong.  It  is 
true  that  in  the  judgment  in  the  Briffhfon  Comjianffs  Case  (d),  the 
court  held  that  it  would  be  })ermissible  to  bring  into  account 
matters  "  locally  situated  without  the  parish,"  but  it  does  not 
ap|)ear  that  in  making  the  rate  the  parish  officers  had  brought  any 
such  matters  into  account. 

The  "  parochial  principle,"  as  explained  in  the  second  TlJehnrd 
Case,  appears  to  be  this  :  That  the  gross  receipts  in  the  parisli  are 
to  be  the  starting-point  ;  and  from  these  receipts  are  to  be  deducted 
expenses,  though  not  necessarily  the  whole  of  the  expenses, 
incurred  within  the  parish  (e)  ;  and  some  expenses  (though  not 
incurred  within  the  parish)  may  have  to  be  deducted  if  it  can  be 
shown  that  they  *'  contribute  to  the  earnings  everywhere  "  (  /')  ; 
and  a  further  deduction  is  to  be  made  for  tenants"  profits.  But  a 
great  difficulty  in  applying  the  principle  (apart  from  the  difficulty 
of  distinguishing  between  local  and  general  expenses)  is  met  with 
in  a  parish  where  the  working  expenses  (estimated  on  any 
jirinciplc  of  apportionment)  are  greater  than  the  gross  receipts 
in  the  parish.  Inasmuch  as  the  rateable  value  is  represented  by 
the  gross  receipts  in  the  parish,  subject  to  certain  deductions,  it 
follows  that  the  rateable  value  of  the  line  in  any  parish  cannot 
possibly  be  greater  than  the  gross  receipts  in  the  parish,  and  may 
be  much  less,  until  it  disappears  altogether.  But  the  courts  have 
never  yet  held  that  a  line  has  no  rateable  value,  even  when  the 
line  has  been  worked  at  a  loss.  On  the  contrary,  the  court  has 
held  that  a  line  worked  at  a  loss  may  have  a  rateable  value  (7). 

Distinction  between  local  and  general  expenses. — In  tiie 
second  I'Heliurd  Case  (/;),  Lord  Campbkll  draws  attention  to  the 
fact  that  some  railway  expenses  are  "general,  contributing  to 
the  profits  everywhere";  while  others  '"'seem  purely  local — a 
tunnel  here,  an  inclined  plane  there"  ;  and  adds  that  ""  even  these 

(d)  See  15  Q.  B.,  at  p.  360,  supra,  p.  204. 

(<-)  The  que!<tiou  what  expenses  are  to  be  regarded  a»  spread  over  the  whole  line 
is  considered  infra,  p.  211. 

(/)  See  15  Q.  li,,  at  p.  1089,  supra,  p.  208. 

(17)  See  London  and  Xurth  Western  Rail  Co.  v.  Cannock  (1803),  K  L,  T.  325, 
infra,  p.  213. 

ih)  Ji.  V.  Grcal  Western  Bail.  Co.  (1852),  15  Q.  B.  379,  1085,  supra,  p.  208 
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lire  contributing  to  the  earnings  everywhere  :  without  these  the 
traffic  on  either  side  could  have  no  existence."  It  appears  that 
Lord  Campbell  must  have  meant  that  some  expenses  not  only 
seem,  but  are,  purely  local  (/)  ;  but  the  judgment  gives  no  test 
by  which  to  distinguish  between  local  and  general  expenses.  But 
Lord  Campbell  seems  to  leave  unnoticed  the  distinction  between 
the  cost  of  maintaining  the  hereditament  itself,  and  the  cost  of 
working  the  trains  which  run  over  that  hereditament.  The 
definition  of  "  net  annual  value "  in  s.  1  of  the  Parochial 
Assessments  Act,  1836,  coupled  with  the  definition  of  "  gross 
estimated  rental "  in  s.  15  of  the  Union  Assessment  ('ommittee 
Act,  1862  (k),  shows  that,  before  arriving  at  the  gross  estimated 
rental,  no  deduction  must  be  made  for  "  the  cost  of  repairs, 
insurance,  and  other  expenses  necessary  to  maintain  [the  heredita- 
ments] in  a  state  to  command  the  rent "  ;  and  that  the  cost  of 
these  repairs,  etc.,  must  be  deducted  to  find  the  "  net  annual 
value."  Now  the  cost  of  the  repairs  and  insurance  of  the 
hereditaments  must  mean  the  repairs  and  insurance  of  the  same 
hereditaments  of  which  the  gross  value  has  been  ascertained,  and 
must  be  limited  to  the  repairs  and  insurance  of  the  hereditaments 
(or  parts  of  hereditaments)  situated  in  the  parish.  If  a  house 
lying  in  one  parish  were  held  with  a  garden  in  an  adjoining 
parish,  but  within  the  same  curtilage,  it  would  be  impossible  to 
claim  to  deduct  part  of  the  cost  of  repairing  and  insuring  the 
house  in  order  to  arrive  at  the  rateable  value  of  the  garden. 

It  is  extremely  difficult  to  understand  what  expenses  are  to  be 
(according  to  the  second  Tilehurst  Case  (J)  )  regarded  as  general 
expenses  (and  therefore  to  be  spread  over  the  whole  line)  and 
what  expenses  are  to  be  regarded  as  purely  local  expenses  (and 
therefore  to  be  charged  against  the  receipts  of  the  particular 
parish).  Lord  Campbell  gives  as  instances  (//i)  of  outgoings 
which  '"'' seem  purely  local,"  "a  tunnel  here,  an  inclined  plane 
there."  But  it  is  not  clear  whether  the  outgoings  referred  to  are 
the  additional  expenses  of  maintenance,  or  of  working.  As  far  as 
the  writer's  experience  goes,  the  usual  practice  (?i)  with  valuers 
is  to  charge  the  working  expenses  solely  against  the  receipts 
of  the    parish  where    they    are    incurred.      And    the    assessment 


(/)  Otherwise  the  result  would  be  to  spread  the  expenses  over  the  whole  line, 
which  was  the  very  thing  done  by  the  respondents  and  rejected  by  the  court. 

(/i)  The  Acts  referred  to  arc  set  out  in  Appendix  II.,  infra.  The  argument  stated 
in  the  text  is  made  still  clearer  by  the  definitions  of  "gross  value"  and  "I'ateable 
value"  in  s.  -1  ol:  the  Valuation  (Metropolis)  Act,  1869,  which  applies  only  to  the 
•■  metropolis." 

(0  R.  V.  Great  Western  Rail.  Co.  (18o2),  15  Q.  B.  379,  1085. 

O'O  See  15  Q.  B.,  at  p.  1089,  .'<upra,  p.  208. 

(/«)  We  are  not  dealing  with  cases  where  the  rateable  value  is  calculated  from  some 
payment  in  the  nature  of  rent  paid  by  one  company  to  another  :  those  cases  are 
ilealt  with  infra,  pp.  212,  213. 

p  2 
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sessions  in  ^f/(Uand  Rail.  Co.  v.  St.  Marij.  Jslinr/ton  (o),  held  that 
whore  working  expenses  were  increased  in  the  parish  of  Islington 
by  causes  affecting  the  traffic  after  it  had  passed  outside  the 
})arish,  the  extra  exj)enses  incurred  in  Islington  -were  rightly 
taken  into  account  in  rating  the  line  in  that  parish.  On  the  other 
hand,  a  claim  is  sometimes  made  to  spread  the  expenses  of 
maintaining  a  tunnel  (or  abridge)  over  the  whole  line  (y)),  and 
as  a  reason  for  doing  so  it  is  said  that  if  all  the  expenses  of 
maintaining  the  tunnel  (or  bridge)  were  charged  against  the 
rec(upts  of  the  ])arish  where  they  were  incurred,  there  would  be 
no  rateable  value  left.  But  this  argument  assumes  that  the 
calculation  of  rateable  value  must  commence  with  the  receipts  in 
the  particular  parish  (q),  as  was  held  in  R.  v.  London,  Brighton 
and  South  Coast  Rail.  Co.  (r),  and  R.  v.  Great  Western  Rail. 
Co.  (s).  But  we  shall  find  when  we  come  to  decisions  which 
make  "  contributive  value "  a  guide  to  ascertain  rateable  value, 
that  the  receipts  earned  in  the  particular  parish  have  been 
partially,  or  entirely  disregarded  (t). 

Conflict  of  decisions  as  to  the  adoption  of  the  "  parochial 
principle." — In  1854  a  conflict  of  decisions  began,  the  etfect  of 
which  may  be  summarized  here  before  dealing  witli  the  decisions 
in  detail.  In  Newmarket  Rail.  Co.  v.  St.  Andreio' s-the-Less, 
Cambridge  (u),  it  was  held  by  the  majority  of  the  court  (x)  that 
in  rating  a-  branch  line  which  was  worked  at  a  loss  it  was  not 
permissible  to  take  into  account  a  sum  paid  to  the  company  in 
occupation,  by  way  of  guarantee  by  another  company  occupying 
the  main  line  with  which  the  branch  communicated,  the  considera- 
tion for  the  payment  being  the  traffic  brought  by  the  branch  to  the 
main  line.  But  in  the  following  month,  in  South  Eastern  Rail. 
Co.  v.  Dorking  (?/),  it  was  held  by  the  majority  of  the  court  (c) 

(o)  Ryde'sRat.  App.  (1886—1890),  139,  at  p.  146. 

(/^ ")  See  South  Eastern  Rail.  Co.  v.  Greenwich  Union  (1881).  Ryde's  Met.  Rat. 
App.  296.  In  London  and  North  We.stern  Rail.  Co.  v.  IIarljorne{\SlQi),  3i  J.  P. 
€44,  the  Queen's  Bench  held  that,  for  the  maintenance  of  the  permanent  way,  the 
actual  expenses  in  the  parish  must  be  deducted  :  vide  supra,  p.  209. 

(^q)  The  facts  may  be  used  in  support  of  a  contrary  argument,  thus  :  If  the  cost  of 
repairing  a  hereditament  swallows  up  all  receipts  earned  on  the  hereditament,  -which 
still  has  a  rateable  value,  it  cannot  be  right  to  begin  with  the  receipts  and  make 
deductions  for  working  expenses  and  repairs  in  order  to  arrive  at  rateable  value. 
The  question  is  further  considered  in  Appendix  I. 

(;•)  (1851),  1.5  Q.  B.  313,  supra,  p.  203. 

(.?)  (1852),  15  Q.  B.  379,  .supra,  p.  206. 

(0  See  South  Eastern  Rail.  Co.  v.  Dorking  (1854),  3  E.  &  B.  491,  infra,  p.  216  ; 
London  and  North  Western  Rail.  Co.  v.  Cannock  (1863),  9  L.  T.  325  ;  R.  v, 
London  and  North  Western  Rail.  Co.  (1874),  L.  R.  9  Q.  B.  134,  infra,  p.  220  ; 
London  and  North  Western  Rail.  Co.  v.  Irthlingborough  (1876),  85  L.  T.  327, 
infra,  p.  223. 
"(//)  (1854),  3  E.  &  B.  94,  infra,  p.  214. 

(a;)  Erle  and  Coleridge.  ,M.,dissentiente  Lord  Campbell,  C.J. 

(y)  (1854).  3  E.  &  B.  491,  infra,  p.  216. 

(-)  Lord  Campbell,  C.J.,  Coleridge  and  Crompton,  J.I.,  dissentiente 
Erle,  J. 
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that  in  rating  a  branch  line  of  which  the  South  Eastern  Company 
were  lessees  at  a  fixed  rent,  it  was  right  to  take  into  account  the 
value  of  the  branch  as  a  feeder  to  the  main  line,  and  the  payment 
of  the  agreed  rent  by  the  South  Eastern  Company  ;  and  that  the 
rateable  value  ought  not  to  be  calculated  solely  with  reference  to 
the  profits  made  on  the  branch.  This  decision,  in  effect,  departs 
entirely  from  the  "  parochial  principle  "  (a),  since  it  brings  into 
account  profits  earned  in  other  parishes,  and  the  rent  paid  in  order 
to  secure  those  profits.  The  decision  was  confirmed  in  London  and 
North  Western  Hail.  Co.  v.  Cannock  (h),  which  related  to  a  branch 
line  let  to  the  North  Western  Company  at  a  rent  of  5,500/.  in  per- 
petuity :  the  branch  was  worked  at  a  loss,  but  was  valuable  in  that 
it  brought  traffic  on  to  the  main  line.  It  was  held  that  the  rateable 
value  must  be  calculated  by  ascertaining  what  was  the  value  of  the 
branch  to  the  North  Western  Company,  taking  all  its  advantages 
into  consideration.  The  current  of  decisions  was  setting  strongly 
against  the  adoption  of  the  ''  parochial  principle,"  but  it  turned 
again  in  Great  Eastern  Rail.  Co.  v.  Haugldey  (c),  which  was  con- 
firmed by  li.  V.  Llantrissant  (d).  In  both  these  cases  it  was  held 
that  the  rateable  value  of  a  line  of  railway  in  a  particular  parish 
depended  on  the  earnings  and  expenses  in  that  parish,  the 
"  parochial  principle  "  being  thus  followed  very  strictly.  But  that 
principle  was  again  disregarded  in  R.  v.  London  and  North 
Western  Rail.  Co.  (e)  and  in  London  and  North  Western  Rail. 
Co.  V.  Irthlingborouc/h(  f),  the  effect  of  which  decisions  is  as 
follows  :  In  rating  a  line  of  railway,  the  rent  which  a  tenant  will 
be  willincr  to  give  for  it  must  be  taken  into  account,  even  though 
the  rent  be  given  on  account  of  matters  arising  outside  the  parish, 
and  though  the  line  within  the  parish  be  worked  at  a  loss.  And 
the  authority  of  these  cases  seems  to  be  confirmed  by  the  decision 
of  the  Court  of  Appeal  in  North  and  South  Western  Junction  Rail. 
Co.  V.  Brentford   Union  (//),  that  in  rating  a  line,  which  was  let  to 

Q/}  The  decision,  in  effect,  confirms  a  case  very  briefly  rei^orted  (i?.  v.  Eastern 
Countiix  Bail.  Co.  (1854),  28  L.  J.  M.  C.  90  n.  ;  18  Jur.  G79  n.  ;  7  Kail.  Cas.,  900  n.) 
in  which  it  was  held  that,  in  rating  a  branch  line  which  was  worked  at  a  loss,  but 
for  which  a  rent  was  paid,  the  rent  (though  an  important  element  in  the  calculation) 
was  not  the  sole  criterion  of  rateable  value.  If  the  "parochial  principle"  had  been 
strictly  followed,  and  the  line  were  rated  on  the  net  profits  earned  in  the  parish,  the 
line  would  have  had  no  rateable  value  and  the  rent  would  have  been  no  criterion  at  all. 

(Z»)  (1863),  9  L.  T.  325. 

(c)  (1866),  L.  K.  1  Q.  B.  666,  Infra,  p.  219.  The  judgments  ignore  the  Dorlhuj 
Case,  and  II.  v.  Eastern  Countirs  Ball.  Co.  and  London  and  Xorth  Western  Rail. 
Co.  V.  Cannock  (cited  above)  are  not  even  mentioned  in  the  arguments. 

(<Z)  (1869),  L.  R.  4  Q.  B.  354  ;  S.  C.  sub  nom.  Great  Western  Bail.  Co.  v. 
Llantrissant.  33  .1.  V.  61S  ;  infra,  p.  220. 

(f)  (1874),  L.  K.  9  Q.  B.  134  ;  >S.  C.  suh  nom.  B.  v.  Bedford  Union,  43  L.  J. 
M.  C.  81,  infra,  p.  220. 

(/)  (1876),  35  L.  T.  327  ;  40  J.  V.  790,  infra,  p.  223. 

(.//)  (1887),  18  Q.  B.  D.  740,  infra,  p.  225.  The  decision  of  the  House  of  Lords 
(13  App.  Cas.  592),  which  sent  the  case  back  to  the  arbitrator,  seems  to  leave  the 
decision  of  the  Court  of  Appeal  on  this  point  untouched. 
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three  companies  who  jointly  used  it,  it  was  wrong  to  calculate  the 
rateable  value  in  a  jiarticnlar  parish  from  the  earnings  and  expenses 
in  that  j)arish  ;  although  that  might  be  a  right  method  in  the  case 
of  a  railway  used  throughout  as  one  railway  by  one  company. 

The  effect  o£  the  cases  above  cited  appears  to  be  as  follows  : 
In  the  ordinary  case  of  a  line,  owned  and  occupied  by  one  and  the 
same  company,  and  worked  by  them  at  a  profit,  the  rateable  value 
in  each  parish  is  to  be  calculated  from  the  receipts  and  expenses  in 
that  parish  ;  but  in  the  case  of  a  line  held  under  a  lease,  or  of  a 
branch  line  worked  at  a  loss  in  order  to  earn  profits  in  another 
parish,  the  rent  paid  by  the  occupier,  or  the  profits  which  this 
occupation  enables  him  to  earn  in  another  ])arish.  may  properly  1)6 
taken  into  account. 

It  appears  to  the  writer  that  these  decisions  are  not  reconcilal)le, 
and  (if  strictly  followed)  work  injustice  to  railway  com})anies. 
For  if  in  rating  a  main  line  worked  at  a  profit,  (ill  the  profits 
earned  on  the  main  line  are  brought  into  account,  while  in  rating 
a  branch  line  worked  at  a  loss  in  order  to  earn  additional  j)rofits 
made  on  the  main  line,  those  additional  ])rofits  (or  the  rent  which 
would  be  given  for  the  branch  in  order  to  earn  those  profitsj  are 
brought  into  account,  the  conclusion  seems  inevitable  that  the  same 
profits  are  taken  into  account  twice  over,  and  ])art  of  the  Yalit(!  of 
the  whole  system — represented  by  the  additional  profits  earned  on 
the  main  line — is  rated  twice  over  (/(). 

Line  worked  under  a  guarantee  :  the  Newmarket  Railway 
Case. — In  Newmarhet  JlaiL  Co.  v.  tSt.  Aitdreic' s-tlie-J.ess.  ('ani- 
hridge  (i),  the  Xewmarket  liailway  Com])any  agreed  with  the 
Eastern  Counties  Company  to  complete  a  branch  communicating 
with  the  latter  company's  main  line  at  Cambridge  :  and  the  Eastern 
Covmties  (Jompany  bound  themselves  (whenever  the  earnings  of  the 
Newmarket  Company  over  their  whole  line  should  prove  insufficient 
to  i)ay  a  dividend  of  three  per  cent,  on  their  capital)  to  make  good 
the  deficiency,  to  an  extent  not  exceeding  5, ()()()/.  The  working- 
expenses  of  the  branch  exceeded  the  gross  receipts  thereon  ;  and 
the  net  receipts  of  the  Newmarket  (Company  (from  their  whole 
line)  being  insufficient  to  pay  a  dividend  of  3  per  cent.,  the  Eastern 
Counties  C^ompany  in  the  year  immediately  preceding  the  rate 
appealed  against  paid  3,705/.  to  make  up  the  deficiency.  It  was 
held  by  Coleridge  and  Erle,  JJ.  (Lord  Campbell  dissenting), 
that  in  rating  the  branch  the  payment  under  the  guarantee  ought 
not  to  be  taken  into  account. 

The  judgments  of  Erle  and  Coleridge,  JJ.,  will  (if  carefully 
examined)   be  seen  to  be  based  upon  the  assumpticjii  that  a  railway 

(Zf)  This  suliject  is  further  considered  in  Apj)endix  I. 
(0  (ISr.i),  3  E.  &  B.  94. 
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company  are  to  be  rated  for  their  profits  ;  and  that  the  amount  of 
the  profits  is  the  measure  of  the  rateable  value.  On  this  assump- 
tion, all  that  remained  to  l)e  determined  was  the  question  whether 
the  payment  made  under  the  guarantee  constituted  part  of  the 
profits  of  the  occupation.  But  before  this  question  need  be  asked, 
we  may  dispute  the  previous  assumption.  A  railway  company  are 
rateable,  not  for  their  profits,  l)ut  for  their  land  :  and  the  nieasure 
of  value  is  not  the  profit  to  be  made  out  of  the  land,  l)ut  the  rent 
which  would  be  given  for  it.  Erle,  J.,  says  :  "  If  the  railway 
was  let,  the  amount  of  rent  would  depend  on  the  amount  of  annual 
profit  to  be  made  therefrom."  ]^ow,  this  is  a  statement  of  fact, 
which  (it  is  submitted)  was  clearly  untrue.  It  seems  plain  from 
the  report  that  the  Newmarket  Company  (in  order  to  earn  the 
guaranteed  sum)  must  work  the  branch  line  :  they  did  in  tact  so 
work  it  in  order  to  earn  that  sum  :  why  then,  regarding  the 
Newmarket  Company  as  a  possible  tenant  of  the  branch  (/i),  are 
we  to  leave  out  of  consideration  the  real  object  of  their  occupation, 
and  to  say  that  "  the  amount  of  rent  would  depend  on  the  amount 
of  annual  profit  to  be  derived  "  from  the  branch  line,  when  in  fact 
the  Newmarket  Company  continued  in  occupation  notwithstanding 
the  entire  absence  of  profit  ?  Again,  suppose  the  Eastern  Counties 
Company  be  regarded  as  possible  tenants  of  the  line  (V)  :  it  seems 
clear  that  they  might  be  expected  to  give  a  substantial  rent  for  the 
branch,  notwithstanding  the  absence  of  profits  thereon,  iuasmuch 
as  they  were  willing  to  guarantee  an  annual  payment  to  the 
Newmarket  Company  in  order  to  induce  that  company  to  make 
and  work  the  Ijranch.  No  matter  how  great  the  profits  on  the 
branch,  the  Eastern  (Jounties  Company  would  get  none  of  them, 
as  long  as  the  branch  was  occupied  by  the  Newmarket  Company  : 
it  is  plain,  therefore,  that  the  Eastern  Counties  Company  must 
have  expected  additional  profits  to  accrue  on  the  main  line  from 
the  working  of  the  branch.  If  they  w^ere  willing  to  pay  another 
company  to  work  the  bi'anch,  why  might  they  not  be  supposed  to 
give  a  rent  and  work  it  themselves — the  object  of  the  payment  of 
the  guaranteed  sum,  or  of  the  rent,  being  the  creation  of  additional 
profits  on  the  main  line  ?  Of  course,  if  these  profits  are  to  be  left 
out  of  consideration  in  rating  the  branch  line,  then*  the  judgment 
of  Erle  and  Coleridge,  JJ.,  can  be  supported  ;  but  (it  is  sub- 
mitted) not  otherwise. 

It  may,  perhaps,  be  said   that   in  y^ew market  Rail.    Co.  v.   St. 
Andrew' s-the-Less,  ('amhridjie  (m),  the  question  whether  '"  contri- 


(/.')  The  iiftnal  occnjjier  must  be  taken  into  account  as  a  possible  tenant  :  see  7?.  v. 
Sr/iodl  Hoard  for  London  (1886),  17  Q.  B.  D.  738,  sujjr/i,  p.  154. 

(J)  An  hypothesis  similar  to  this  was  made  the  ground  of  the  decision  in  i?.  v. 
London  and  North  Wcsti-rn  Rail.  Co.  (1874).  L.  K.  '.»  Q.  B.  l.=54,  infra,  p.  220. 

(w)  (1854),  3  E.  &  B.  94. 
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butivc  value  ''  could  bo  taken  into  account  was  not  really  raised  ; 
and  that  all  that  the  majority  of  the  court  decided  was,  that  the 
payment  under  the  guarantee  was  not  part  of  the  profits  of  the 
occui):itIon.  There  is  no  doubt  that  a  payment  made  to  the  owner 
of  property,  as  owner,  and  not  as  occupier,  cannot  be  regarded  as 
part  of  the  value  of  the  occupation  (/<).  Thus,  in  /Shropshire  Union 
Raihcuij  (Did  Canal  Co.  v.  Z/((/'/^-_y  (o),  the  appellants  granted  a  lease 
of  their  railways  and  canals  to  the  London  and  North  Western 
Kailway  Company,  who  were  to  ])ay  by  way  of  rent  a  fixed  rate 
of  interest  on  the  capital  of  the  appellants"  company.  The  appeal 
related  only  to  a  part  of  the  canals  which  were  (according  to  the 
lease)  to  be  worked  by  a  joint  committee  of  the  appellants  and 
the  North  AVestern  Company,  but  in  the  name  of  the  appellants. 
The  portion  of  the  canal  in  (piestion,  if  rated  on  the  net  profits 
in  the  parish,  was  found  to  be  worth  75/.  :  but,  if  the  rent  ])aid 
under  the  lease  were  taken  into  account,  was  found  to  be  worth 
317/.  The  question  was,  whether  the  rent  could  be  taken  into 
account.     Blackburn,  J.,  said  : 

"  The  question  depends  on  the  true  rehition  between  the  two  companies. 
This  rent  received  from  the  London  and  North  Western  Railway  Company  is 
due  to  the  appelhints  giKt  owners,  and  not  qua  occupiers,  and  therefore  is  not 
to  be  taken  into  account  as  part  of  the  rateable  value." 

Here,  again,  no  exception  can  be  taken  to  the  answer  given  by 
the  court :  but  the  wrong  question  was  asked.  The  question 
should  have  been  :  '*  In  considering  what  rent  a  tenant  may  be 
expected  to  pay  for  this  piece  of  canal,  is  it  right  to  take  into 
account  the  fact  that  the  North  Western  Company  pay  a  rent  for 
the  whole,  sufficient  to  support  a  rent  of  317/.  for  this  part  ? " 
This  question,  it  is  submitted,  must  have  been  answered  in  the 
affirmative  {p).  Had  the  North  Western  Company  been  the 
actual  occu[)iers  there  could  have  l)een  no  doubt :  and  the  fact 
that  the  Shropshire  Union  Company  retained  some  control  in  the 
management  of  the  canal,  by  appointing  some  of  the  members  of 
the  joint  committee  by  whom  it  was  worked,  cannot  (it  is  sub- 
mitted) affect  the  rent  for  which  the  canal  would  let. 

Rent  paid  ^r  a  leased  line  :   the  Dorking  Case. — In  South 

Kastern  Rail.  Co.  v.  JJorkiny  (q),  the  South  Eastern  Company 
had  taken  a  lease  at  a  fixed  rent  for  one  thousand  years  of  the  line 
from  Redhill  to  Reading  (which  was  constructed   by  an  indepen- 

(/O    Cf.  li.  \.  Aire  and  Cuhlcr  (ls:?2),  :?  E.  &  Ad.  r)33,  liifni,  p.  330. 

((»)  (i868),  32  J.  P.  701.  The  case  is  re])orte(l  somewhat  differeutly,  .suh  num.  R.  v. 
OrevMcrs  of  Lapley  (18GS),  9  B.  &  8.  "jfiS. 

(7;)  A  similar  (luestioii  was  subsequentlv  so  answered  by  Blackburn,  J.,  in  B .  v. 
London  and  Xorth  Western  Rail.  Go.  (1874).  L.  U.  '.I  Q".  B.  134  infra,  p.  222,  and 
had  ah-eady  been  answered  in  the  same  way  in  Sonth  IJaxtcrn  Bail.  Co.  v.  Borliing 
(1854),  3  E.  &:  B.  401,  infra,  p.  218. 

{q)  (18.-.4),  3E.  &  B.  401. 
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dent  company).  By  a  subsequent  Act  the  line  was  amalgamated 
with  the  remainder  of  the  South  Eastern  Company's  system,  the 
independent  company  was  dissolved,  and  the  'shareholders  of  that 
company  were  to  receive  (in  lieu  of  the  rent  payable  under  the 
lease)  perpetual  annuities  of  the  same  amount  from  the  South 
Eastern  Company.  The  net  earnings  on  the  Reading  line  were 
less  than  the  rent  payable  under  the  lease,  less  the  statutory 
deductions :  and  were  therefore  also  less  than  the  substituted 
annuities.  But  the  case  found  that  the  Reading  line  brought  a 
great  deal  of  additional  traffic  to  the  main  line  of  the  South 
Eastern  ( Jompany  :  that  the  latter  company  thus  derived  benefit 
from  the  Reading  line  as  a  feeder  to  the  main  line  ;  and  that  the 
Reading  line,  if  in  the  market,  might  be  an  object  of  competition 
in  consequence  of  the  spirit  of  rivalry  existing  between  the  South 
Eastern  Company  and  other  companies,  the  traffic  on  the  main 
lines  of  which  would  be  increased  by  the  possession  and  control  of 
the  Reading  line.  Two  rates  upon  part  of  the  Reading  line  in  the 
parish  of  Dorking  were  appealed  against,  one  being  made  during 
the  continuance  of  the  lease,  the  other  after  the  amalgamation  of 
the  Reading  line  with  the  South  Eastern  system.  If  the  rent 
under  the  lease  (or  the  annuities  under  the  subsequent  Act)  were 
the  proper  criterion  of  rateable  value,  the  rates  were  to  be 
confirmed.  The  court  were  asked  to  decide  (1)  whether  the  rates 
ought  to  be  confirmed  ;  or  (2)  whether  the  South  Eastern  Com- 
pany were  liable  to  be  assessed  in  respect  only  of  the  net  profit 
derived  from  the  traffic  passing  through  Dorking,  irrespective  of 
any  rent,  and  of  the  value  of  the  Reading  line  as  increasing  the 
traffic  on  the  main  line  ;  and  (3)  whether  the  overseers  were 
entitled  to  take  into  account  the  value  of  the  line  as  an  integral 
part  of  the  South  Eastern  Railway,  in  addition  to  the  net  profit  as 
derived  from  the  traffic  passing  through  Dorking. 

The  court  were  unanimous  in  holding  the  rent  (or  the  annuities) 
not  to  be  conclusive  of  the  rateable  value.  Coleridge.  J., 
said  (.)  : 

"  The  rent  agreed  for  and  paid  may  be  always  taken  as  evidence,  more  or 
less  strong  according  to  circumstances,  of  that  supposed  rent  from  which, 
by  the  statute,  the  rateable  value  is  to  be  arrived  at  ;  and  being  evidence  on 
one  side,  if  there  be  nothing  to  set  against  it,  it  may  be  of  course  conclusive. 
Still  it  is  only  evidence  ;  and  where  there  are  any  other  circumstances  in 
the  case  to  influence  .the  inquiry,  it  never  can  be  looked  to  solely  and 
conclusively  "  (s). 

(r)  3  E.  &  B.,  at  p.  oU8. 

(*)  B.  V.  Eastern  Cuunties  Bail.  Co.  (IS.')!).  7  Kail.  Cas.  900  n.  :  18  Jur.  67fi  n.  ; 
23  L.  .1.  AI.  C.  96  n.,  tide  xupra,  p.  213,  note  («).  See  also  Ea.it  London  Railuvni 
Joint  Committee  v.  Greenwieh  Union,  Kyde"s  Kat.  App.  (188G— 1890),  210.  at  p.  2-I'.'t, 
infra,  p.  223  :  and  East  London  Ilaihcay  Joint  Committee  v.  Greenwich  and  St, 
dhixes  Unions  (1902),  Kyde  i:  Konstam's  Kat.  App.  (1894—1901). 
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J)iit  Upon  tlio  otlior  questions  tlie  jn<lg<'s  differed  in  ojtinion, 
(  "kompton,  Coleridge,  J  J.,  and  Lord  Campbell,  C.d.,  lioldino- 
that  the  value  of  the  line  as  a  "feeder"  could  he  taken  into 
iiceount,  Erle,  J.,  holch'no-  tliat  it  could  not.  Crompton,  J., 
sai.l  (0  : 

'•  The  value  of  the  branch,  as  a  feeder,  is  to  be  taken  into  account  in 
ascertaining  the  rateable  value.  It  is  a  profit  derived  from  the  occupation 
of  the  land  ;  and  it  seems  to  me.  impossible  to  say  that  the  value  to  the 
persons  willing  to  take  the  line,  or  the  rent  likely  to  be  got  from  them 
would  not  be  increased  l)y  the  advantage  of  this  line  to,  and  from  its  being 
a  feeder  of,  the  larger  railway.  The  value  of  the  land  in  the  parish  is 
increased  and  enhanced  by  its  being  useful  as  increasing  the  profit  that  may 
be  made  in  another  place  :  and  I  think  that  the  rateable  value  within  the 
parish  may  clearly  be  enhanced  by  matters  in  another  parish." 

Aiul  Lord  Campbell,  C.J.,  said  (if)  : 

"  The  liability  of  the  appellants  to  be  assessed  in  the  parish  of  Dorking 
cannot  be  confined  to  the  net  profit  derived  by  the  appellants  from  the 
tratfic  passing  through  that  parish.  They  are  only  to  be  assessed  in  that 
parish  in  respect  of  property  occupied  by  them  in  that  parish  ;  but  its  value 
in  the  parish  may  be  enhanced  by  circumstances  existing  out  of  the  parish. 
The  appellants  say  truly  that  they  are  not  to  be  rated  in  this  parish  for 
profits  made  elsewhere.  I  Avish  implicitly  to  abide  by  what  is  called  the 
'  parochial  principle  '  of  rating.  But,  upon  that  principle,  we  must  see  of 
what  value  the  property  rated  in  the  parish  is  to  the  occupiers  ;  and  this  is 
not  necessarily  determined  by  the  pecuniary  receipts  for  the  use  of  it  within 
the  parish.  ...  In  estimating  their  profits  in  the  parishes  through  which 
the  main  line  passes  there  ought  to  be  a  deduction  in  respect  of  what  is  paid 
for  the  line  Avhich  is  worked  as  a  feeder  to  the  main  line." 

Remarks  on  the  Dorking  Case. — As  the  decision  in  ^Soufh 
Ea.stern  Rail  Co.  v.  Dorkhnj  (.c)  has  })een  followed  in  London  and 
North  Wi^'iterji  Rail.  ( \).  \.  Cannock  (ij),  R.  \.  London  and  Xorfh. 
Western  Jxail.  Co.  (,:),  and  London  and  jYoiih  Western  Rail. 
Co.  V.  Jrthlint/horonf/lt  (a),  and  may  he  taken  as  the  foundation  of 
the  ])rinciple  now  accepted  as  good  law,  it  may  he  as  well  to 
notice  the  full  effect  of  the  decision. 

Although  Lord  Campbell,  C-.J.,  in  >Sotith  LJastem  Rail.  Co.  v. 
Doi-himj  (/>)  stated  that  he  decided  to  ahide  hy  the  "  parochial 
principle,"  it  is  doubtful  wln^ther  his  judgment  (and  those  of  the 
judges  who  agreed  with  \\\m)  can  he  reconciled  with  the 
"  parochial  })rincii)le  "  as  it  was  stated   in   the  earlier  cases.     For 

(0  3  E.  &  B.,  at  p.  4>.H).  (*)  (1854).  3  E.  &  B.  4!»L 

(«)  3  E.  &  B..  at  ]..  .-ilH.  (y)  (1S(>3).  !»  J..  T.  H2.5.  .^vpni.  p.  2i:5. 

(.-)  (LS74),  L.  \{.  ;»  (l  B.  134  :  S.  C.  svli  ,iom.  J{.  \.  Jiclford  Vnion,  43  L.  J. 
M.  C.  81  :  infra,  p.  220. 

{(I)  (ISTO),  3.5  L.  T.  327,  infra,  p.  223. 
(//)  Sec  3  E.  &  B.,  at  p.  ol4,  aupra. 
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in  i\.  V.  London,  Brigldon  and  South  Coast  Rail.  Co.  (c),  and  in 
the  second  Tilehnrst  Case,  M.  v.  Great  Westei'n  Rail.  (\>.  (d), 
rateable  value  in  each  parish  is  made  to  depend  on  the  gi-oss 
receipts  in  that  parish,  from  which  certain  deductions  are  to  be 
made  :  so  that  rateable  value  in  each  parish  cannot  be  more,  and 
may  be  much  less,  than  the  gross  receipts  in  that  parish.  But  in 
the  Dorking  Case,  Lord  Campbell  expressly  says  tliat  the  value  of 
the  line  in  the  parish  "is  not  necessarily  determined  by  the 
pecuniary  receipts  within  the  })arish,"  and  that  the  value  may  be 
greater  than  the  net  profit  from  traffic  upon  it.  If  this  be  so,  it 
may  easily  happen  that  the  rateable  value  in  a  particular  parish 
may  be  greater  than  the  gross  receipts  in  that  parish,  which 
according  to  the  earlier  cases  above  cited  could  not  possibly 
hai)pen. 

If  it  had  not  become  common  among  railway  companies  to  grant 
and  take  leases  of  l)ranch  lines,  possibly  the  "  parochial  principh^  " 
as  stated  in  R.  v.  London,  Bri<jliton  and  South  Coast  Rail.  (  0. 
would  never  have  been  questioned.  But  in  Sonf/i  Eastern  Rail. 
Co.  V.  Tforking,  and  other  similar  cases,  the  court  had  to  face  this 
difficulty  : — the  problem  is  to  ascertain  what  rent  a  tenant  may 
reasonably  be  expected  to  pay  for  the  line  in  this  parish  :  the 
actual  tenant  pays,  and  is  willing  to  ])ay,  a  larger  rent  than  the 
net  recei})ts  in  the  pai'ish  wai'rant  :  why  should  the  rent  which  a 
hypothetical  tenant  might  be  expected  to  pay  be  limited  by  the 
net  receipts  in  the  parish,  when  the  rent  paid  by  the  actual 
tenant  is  not  so  limited  ?  The  subsequent  cases  seem  to  show 
that  the  argument  suggested  by  this  question  is  mumswerable  (/-). 

ContributiYC  value  of  branch  lines :  the  Haughley  and 
Llantrissant  Cases. — In  Great  Eastern  Rail.  Co.x.  Hunr/hle//  ( f) 
and  R.  V.  Llantrissant  (<j),  the  Queen's  Bench  held  that,  in  rating 
a  branch  line,  "  contributive  value  "  must  be  excluded  from  con- 
sideration, and  that  rateable  value  must  be  based  on  the  receipts 
and  expenses  in  each  parish.  In  Great  Eastern  Liail.  Co.  v. 
Haughleij,  the  appeal  related  to  a  branch  line  forming  })art  of  the 
Great  Eastern  Com])any's  system,  the  rateable  value  being  ascer- 
tained by  deducting  from  the  recei])ts  in  the  parish  the  expenses 
(actual  or  estimated)  incurred  in  the  parish.  The  respondents 
contended  that  the  deductions  were  too  great,  because  the  expenses 

(/■)  (1S.->1),  ir>  Q.  B.  31H,  at  p.  8(31  {ride  supra,  p.  204),  COLERIDGE,  ,T.,  said: 
'■  The  value  which  the  land  uccupied  in  each  ])arish  produces,  after  the  due  allowances, 
is  tliat  upon  which  the  occupier  is  to  be  rated  in  each,"  and  "value""  is  clearly  here 
used  in  the  sense  of  "  parochial  earnings." 

(d)  (1X52),  15  Q.  B.  37<t,  1()S5,  .yw///v/,  p.  20(;. 

(r)  See,  especially,  the  judgment  of  Blackbukx,  J.,  in  11.  v.  London  and  Xortli 
Wcstn-n  Bail.  Co.  (1S74),  L.  1{.  i)  Q.  B.  184,  ■infra,  p.  221. 

if)  (186(i).  L.  K.  1  Q.  B.  6G(). 

0/)  ClS(i»),  L.  K.  4  Q.  B.  354. 
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incurred  in  tlio  parish  (wlioretlic  traftic  was  small)  in  effect  lK'I|tc(l 
to  earn  the  receij)ts  in  other  ])arislies,  where  the  traffic  was  greater 
ami  the  expenses  cons(M|uently  less  in  proportion  to  the  recei})ts. 
r>ut  the  court  held  that  the  additional  ])rotit  earned  hy  the  acces- 
sion of  trathc  in  other  pai-ishes  was  "  an  accident  to  be  assigned  to 
the  benefit  of"  those  parishes  in  which  the  accession  of  traffic  took 
place,  and  not  to  a  })arisli  which  had  nothing-  to  do  with  it"  (//). 
This  decision  was  expressly  affirmed  in  B.  v.  Llantrissant,  which 
related  to  part  of  ii  line  let  to  the  Great  Western  Company  at  a 
fixed  rent  («").  The  line  brought  a  considerable  amount  of  traffic 
to  the  Grreat  Western  main  line,  and  was  a  "  feeder  "  to  that  main 
line.  The  only  question  was  W'hether  the  value  of  the  traffic 
contributed  to  the  main  line  by  the  line  in  Llantrissant  ought  to 
be  taken  into  consideration,  and  the  Queen's  Bench  held  that  it 
out;ht  not.      Mellor,  J.,  said  (_/)  : 

"  The  rateable  value  iu  each  parish  of  a  line  of  railway  passing  through 
several  parishes  must  depend  on  the  actual  earnings  of  the  part  of  the  railway 
within  the  particular  parish,  deducting  the  actual  expenses  of  that  part. 
Some  difficulties  have  been  introduced  by  confovniding  the  hypothetical 
tenant  with  the  actual  tenant  ;  it  is  not  because  a  particular  tenant  will 
give  a  large  sum  as  rent  that  that  is  any  criterion  of  the  rateable 
value  "   (/,). 

Branch  line  for  which  several  companies  would  compete. — 

We  now  come  to  the  case,  R.  v.  London  and  Nortli  Western  Hail. 
Co.  (/),  which  has  never  been  overruled,  and  which  in  effect 
determined  that  in  valuing  a  branch  line,  it  is  necessary  to  take 
into  account  "contributive  value,"  that  is,  the  value  which  the 
branch  has  by  reason  of  its  ca})acity  for  contributing  to  the  profits 
which  may  be  earned  on  other  lines  in  other  parishes.  The  aj)peal 
related  to  part  of  a  branch  line  extending  from  Cambridge  to 
Bletchley,  where  it  communicated  with  the  main  line  of  the 
North  Western  Railway.  At  different  })laces  it  connnunicated 
with  the  main  lines  of  the   Midland,    Great  Northern,  and  Great 


(//)  This  sentence  seems  to  involve  an  assumption  which  was  apparently  untrue  ia 
fact.  If  the  expenses  in  Haughley  helped  to  earn  the  receipts  in  other  jiaiishes 
where  the  tratHc  was  greater,  the  parish  of  Haughley  "  had  something  to  do  with  " 
the  additional  profit  earned  in  those  parishes. 

(/')  The  rent  paid  for  the  wliole  line  (of  which   about  three-quarters  lay  in  the 
parish  of  Llantrissant)  was  i4,000  a  year  ;  the  rateable  value  in  Llantrissant,  found 
bv  the  sessions  and  confirmed  by  the  liueen's  Bench,  was  270/. 
"  (;■)  L.  K.  4  Q.  15.,  at  p.  :].-,7. 

(./•)  But  see  B.  v.  School  Jioard  for  London  (1S86).  17  Q.  B.  D.  738  ;  Ryde's  Hat. 
Ap]).  (1880—1890)  235  {xnpm,  p."  1;54),  where  the  Court  of  Appeal  held  that  the 
actual  occupier  of  premises  must  be  taken  into  account  as  a  possible  hypotheiical 
tenant.  This  decision  was  approved  l)y  the  House  of  Lords  in  London  County 
Council  V.  Erith  and  Wid  Hum,  [1893]  A.  C.  562  ;  Ryde"s  Kat.App.  (1891— 1893), 
382. 

(0  (1874),  L.  R.  9  Q.  B.  134  :  S.  C.  mh  nom.  II.  v.  Bedford  Union.  4.".  L.  J. 
M.  C.  81. 
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Eastern  Railways.  The  line,  which  had  been  originally  made  by 
independent  companies,  was  vested  in  the  North  Western  Company, 
the  shareholders  of  the  former  companies  becoming  stockholders 
of  the  North  Western  Company,  and  receiving  a  guaranteed 
interest  on  the  capital  expended  upon  the  line.  The  sums  so 
guaranteed,  if  regarded  as  rent,  and  taken  as  the  basis  of  rateable 
value,  would  have  given  a  much  larger  value  than  that  contended 
for  by  the  appellants.  In  order  to  compete  with  the  Midland, 
Great  Northern,  and  Great  Eastern  Companies,  the  North  Western 
Company  charged  the  same  fares  to  London  as  those  companies, 
being  lower  fares  per  mile  than  those  charged  over  the  rest  of  the 
North  Western  system.  The  appellants  treated  the  branch  as  part 
of  the  North  Western  system,  and  apportioned  the  fares  paid  for 
travelling  over  the  branch  line  to  London  equally  over  the  whole 
distance  travelled,  and  deducted  the  expenses  (where  practicable) 
for  each  particular  mile.  The  case  contained  the  following 
finding  : 

"  If  the  [branch]  line  were  now  in  the  market,  either  of  the  three  companies 
[the  Midland,  the  Great  Northern,  and  Great  Eastern]  would,  in  consequence 
of  the  traffic  which  it  would  bring  to  their  line,  be  willing  to  acquire  it  upon 
the  same  terms  in  every  respect  as  those  upon  which  the  appellants  hold  it. 
If  so  acquii'ed  by  either  of  such  other  companies,  they  would  work  it  in  a 
similar  manner  to  that  in  which  it  is  now  worked  by  the  appellants  ;  and 
under  such  circumstances  the  traffic  upon  it  would  not  produce  a  higher 
rateable  value  calculated  upon  the  principle  now  contended  for  by  the 
appellants  than  what  it  now  produces.  The  respondents  contend  that  the 
above  circumstances  must  be  taken  into  consideration  in  estimating  the  rate- 
able value  of  the  appellants'  line." 

It  will  be  noticed  that  the  appellants'  method  of  calculation 
followed  strictly,  while  the  respondents'  contention  departed  from 
the  "  parochial  principle  "  of  calculating  rateable  value  from  the 
net  receipts  in  the  parish.  The  court  adopted  the  respondents' 
contention,  and  Blackburn,  J.,  said  (m)  : 

"  In  letting  a  thing  from  year  to  year,  the  rent  would  be  regulated  by  two 
matters,  on  the  one  hand  by  the  benefit  (>i)  the  tenant  would  be  likely  to 
derive  from  the  occupation  :  because  he  would  not  give  more  than  that  ;  on  the 
other  hand,  by  the  nature  of  the  property,  such  as  its  local  situation,  or  how 
many  persons  there  are  who  could  supply  him  with  an  equally  eligible  thing, 
and  be  willing  to  let  it  to  him  :  for  while  he  Avould  not  be  willing  to  give 
more  than  he  expected  to  make  by  it,  he  would  not  even  give  that  if  he  could 
get  a  similar  thing  at  a  lower  rent.  In  the  case  in  which  we  gave  judgment 
the  other  day  (o),  we  instanced  the  case  of  chambers  in  one  of  the  Inns  of 
Court.     They  are  let  at  a  higher  rent  than  they  would  fetch  elsewhere  because 

(w)  L.  R.  9  Q.  B.,  at  p.  144. 

(?()  Note  that  "  the  benefit "  is  not  limited  to  the  pr jfit  earned  in  the  parish. 
(")  3Ierscy  Djcks  v.  Llcerpool  (1873),  L.  R.  9  Q.  B.  84. 
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they  give  facilities  to  gentlemen  to  carry  on  the  profession  of  barristers.  And 
if  the  Attorney-General  could  only  get  one  set  of  chambers  to  carry  on  his 
business,  he  would  probably  give  an  enormous  rent  for  them  ;  but  it  so 
happens  that  there  are  a  great  many  sets  of  chambers,  and  the  rent  the 
Attorney-General  gives  is  just  the  same  as  that  given  for  a  similar  set  by  a 
gentleman  only  called  yesterday.  So  then  the  rent  is  given  because  the 
chambers  afford  facilities  for  carrying  on  the  business  ;  but  the  rent  is  not 
given  according  to  the  profits  made,  and  the  man  who  makes  nothing  gives 
just  as  much  as  the  man  who  is  making  thousands  a  year.  [Blackhukn,  J., 
then  referred  to  the  Aiiiirell  Sprlni/  Otxr,  11.  v.  Nor  Rirer  Co.  (jp),  and 
Allison  v.  Mnnkvedmiouth  (q),  as  showing  that  the  value  of  the  occupation  is 
to  be  considered  as  enhanced  by  the  matters  to  which  it  would  give  facility, 
and  that  it  was  immaterial  '  whether  the  enhanced  value  came  from  a  thing 
out  of,  or  within,  the  parish.'  He  next  referi'ed  to  the  finding  set  out  above 
( /•)  that  each  of  the  three  other  companies  would  be  willing  to  acquire  the 
branch  line  '  on  the  same  terms  as  the  appellants,'  and  continued  :]  Now  those 
terms  are  in  perpetuity.  If  I  took  the  view  that  that  statement  means  what 
they  would  give  only  to  buy  the  railway  in  perpetuity,  and  not  that  which 
they  would  lie  willing  to  pay  for  it  from  year  to  year,  supposing,  contrary  to 
fact  and  contrary  to  what  is  likely  to  happen,  the  appellants  offered  to  let  it 
from  year  to  year,  I  should  say  the  parties  had  not  given  the  court  the  right 
test  ;  because  a  company  might  well  give  for  the  railway  in  perpetuity  a 
much  larger  sum  in  proportion  than  they  would  give  for  it  from  year  to  year. 
I  do  not  think  the  statement  can  mean  that ;  it  must  mean  to  state  something 
that  would  be  taken  into  account  if  the  railway  were  lettable  from  year  to 
year  for  occupation  each  year.  If  that  be  the  meaning  I  cannot  help  thinking 
that  the  rent  to  be  obtained  for  letting  it  would  be  enhanced  by  the  fact  that 
there  were  four  competitors  who  would  be  willing  to  take  it.  I  do  not  think 
that  the  whole  of  what  would  be  given  as  rent  from  year  to  year  is  neces- 
sarily to  be  taken,  still  less  what  it  would  let  for  in  perpetuity  ;  but  I 
think  the  fact  that  there  are  those  competitors  who  would  be  willing  to 
bid  for  it,  is  an  element  to  be  taken  into  consideration  in  estimating  the 
annual  value." 

lu  this  case  it  was  not  necessary  to  determine  what  ought  to  be  the 
effect  in  money  value  o£  taking  into  consideration  the  rent  which 
competing  tenants  woukl  be  willing  to  give.  This  question  was 
subsequently  held  to  be  a  question  of  tact  for  the  sessions,  not  a 
question  of  law  for  the  High  Court  (s). 

It  must  be  specially  noticed  that  in  /{.  v.  London  and  J^orth 
Western  Mail.  (\).(t)  there  was  no  suggestion  that  the  branch  line, 
at  the  date  of  the  rate  appealed  against,  was  not  of  the  same  value 
to  the  appellants  as  it  was  when  they  acquired  the  line.  Where  a 
company  ac(|uire  a  branch  line  in  consideration  of  payments  which 
a  change  in  circumstances,  or  experience  in  the  working  of  the 
line,  shows  to  be  too  high,  the  payments  actually   made  by  the 

(;;)  (1S13),  1  M.  &  S.  503,  hifirt.  p.  2GS. 

((/)  (1854),  4  E.  &  B.  13  ;  23L.  J.  M.  C.  177. 

(r)  Supra,  p.  221. 

Gv)   Vide  infra,  p.  226.  (0  (1^74),  L.  K.  i)  Q.  B.  134. 


CHAP.  XIV.]  BRANCH    LINE — COMPANIES    COMPETING.  223 

company  are  no  more  the  criterion  of  rateable  value,  than  the  rent 
|»ayable  under  a  lease  of  a  dwelling-house  which  has  altered  in 
value  is  the  criterion  of  its  rateable  value  (u).  So  in  East 
London  Hail.  Co.  v.  Greenw/ch  Union  (,*•),  at  the  London  Quarter 
Sessions,  a  case  relating  to  a  line  held  under  a  lease,  and  very 
similar  to  R.  v.  London  and  Nortli  Western  Rail.  Co.,  the  chairman 
(Sir  P.  H.  Edlin,  Q.C.)  said  : 

"  The  rent  payable  under  the  lease  may  be  evidence  of  rateable  value,  but 
is  not  the  conclusive  criterion — not  the  sole  basis  of  calculation.  We  try  the 
case  on  the  assumption  that  the  appellants  may  be  able  to  show  that  the  rent 
is  not  the  true  basis.  It  is  open  to  them  to  adduce  evidence  to  show  that  the 
rent  agreed  to  be  paid  was  a  misconception,  and  that,  if  the  agreement  had  to 
be  made  again,  a  different  rent  would  be  given." 

Branch  line  worked  at  a  loss,  but  increasing  the  traflBc  on 

the  main  line.- — In  London  and  Nortii  ]Vesfe)'n  Rail.  (\).  v. 
Irthlingboronf/h  (//),  the  North-Western  Company  were  occupiers 
of  a  branch  line  in  a  district  in  which  the  Great  Northern  and  the 
Midland  Companies  had  competing  lines.  The  gross  earnings  of 
the  branch  within  the  parish  were  more  than  absorbed  by  the 
working  expenses,  plus  the  deduction  allowed  by  the  Parochial 
Assessments  Act.  The  first  finding  of  the  quarter  sessions  was 
that  "  if  the  appellants  were  willing  to  let  the  [branch]  line,  it 
might  reasonably  be  expected  to  fetch  a  yearly  rent  equal  to 
4.5  per  cent,  of  the  gross  receipts,  the  tenant  paying  all  expenses 
of  working  and  maintenance,  as  is  customary  in  the  cases  of 
•  working  agreements  '  between  railway  companies."  The  respon- 
dents' third  contention  was  that,  '"  when,  as  in  this  case,  there  are 
no  direct  rateable  profits,  the  line  is  liable  to  be  rated  on  the  basis 
of  the  receipts  derived  from  the  enhancement  of  the  traflac  on  the 
other  parts  of  the  sj^stem."  And  the  Queen's  Bench  held  that 
this  contention,  coupled  with  the  first  finding  of  the  quarter 
sessions,  was  "  perfectly  right,"  and  that  this  was  the  test  of  the 
hypothetical  tenant's  rent :  and  Blackburn,  J.,  added  that  the 
court  were  not  asked  to,  and  did  not,  decide  "  how  this  enhancement 
of  traffic  should  be  apportioned  between  various  parishes." 

This  decision,  it  will  be  observed,  confirms  London  and  North 
Western  Rail.  Co.  v.  Cannock  (z),  and  R.  v.  London  and  North 
Western  Rail.  Co.  (a),  and  these  three  cases  taken  together  appear 
to  establish  (beyond  all  question)  the  proposition  that  in  rating  a 
branch  line,  "  coutributive  value  "  can  be  taken  into  account. 

(«)  Cf.  B.  v.  Skhujle  (1798),  7  T.  K.  5-it)  Qiupm,  p.  15.>).  with  R.  v.  Budwurfh 
(,1807),  'S  East,  387,  nujrru.  p.  159. 

(a,-)  Kyde's  K;it.  App.  (1886—1890)  210,  at  p.  219. 

ly)  (1876),  35  L.  T.  327. 

(c)  (1863),  9  L.  T.  325,  aupra,  p.  213. 

(a)  (1874).  L.  R.  9  Q.  B.  134,  supra,  p.  220. 
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Railway  held  with  a  dock  worked  at  a  loss  :  the  Grimsby 
Dock  Case. — Althouoli  tlio  case  of  Manchester,  Shejfit'ld  (ind 
L'nu-oln shire  Bail.  Co.  V.  Caistor  Union  (I >)  rehitea  to  tlie  ratinii; 
of  a  dock,  not  of  a  railway,  it  may  be  conveniently  cited  here,  as 
indicatino;  in  what  way  "  contributive  value  "  must  l)e  taken  into 
account.  The  appeal  related  to  the  Great  Grimsby  Docks,  which 
were  vested  in  the  appellants.  In  the  case  stated  by  the  arbitrator 
to  whom  the  appeal  was  referred,  it  was  fonnd  that  1,500,000/.  had 
been  expended  on  the  docks  ;  that  the  great  bulk  (but  not  all)  of 
the  imports  and  exports  of  the  docks  were  carried  over  the 
appellants'  railway,  and  they  received  an  annual  sum  of  over 
275,000/.  in  respect  of  such  traffic.  The  railway  and  dock  under- 
takings were  worked  as  one  concern.  The  dock  charges  were  below 
the  maximum  permitted  by  the  special  Act,  and  were  below  the 
expenditure  on  the  maintenance  and  management  of  the  dock 
property.  Having  regard  to  existing  competition,  the  charges 
were  as  high  as  could  reasonably  be  made,  and  were  the  dock 
undertaking  to  be  abandoned,  the  property  of  the  appellants  would 
be  greatly  depreciated  as  a  whole,  and  their  dividends  would  be 
considerably  reduced.  The  appellants  contended  that  the  dock 
undertaking  (either  excluding  or  including  the  warehouses  and 
sidings  immediately  adjoining  the  docks  themselves)  should  be 
rated  on  its  net  earnings  ;  in  which  case  the  rateable  value  would 
be  reduced  to  6,914Z.  or  566/.,  according  as  the  docks  proper  were 
rated  separately  or  not. 

The  respondents  contended  "  that  the  rateable  value  of  the 
premises  is  the  fair  amount  which  a  tenant  from  year  to  year, 
including  among  other  possible  tenants  the  railway  company  itself, 
would  give  one  year  with  another  for  the  premises,  subject  to  the 
proper  deductions  for  keeping  them  in  a  tenantable  state  of  repair, 
and  having  regard  to  their  being  an  adjunct  to  the  railway,  and  to 
their  capacity  of  being  worked  in  connection  therewith."  If  this 
contention  were  correct,  the  rateable  value  was  found  to  be  22,500/. 
The  arbitrator  found  that  in  fixing  this  value  he  assumed  that  the 
docks  were  in  the  hands  of  a  private  person  who  would  have  to  let 
them  to,  or  make  a  working  agreement  wqth,  a  railway  company  ; 
that  the  appellants  would  be  the  most  likely  tenants  ;  and  that,  if 
they  refused,  another  company  would  become  the  tenants  at  the 
estimated  I'ent  ;  but  that  such  other  company  must  obtain  the 
necessary  powers,  or  construct  a  new  line,  in  order  to  obtain  access 
to  the  docks.     On  these  findings  the  Queen's  Bench  Division  gave 

(/y)  Not  reported  ;  the  case  was  decided  in  the  Queen's  Bench  Division  on  June  28th, 
1886  ;  in  the  Court  of  Appeal  on  July  29th,  1886  ;  and  in  the  House  of  Lords  on 
July  1st,  1887.  A  short  note  of  the  decision  of  the  (^ourt  of  Appeal  will  be  found  in 
2  T.  L.  R.  878  ;  and  of  the  House  of  Lords  in  the  Times  newspaper  for  July  2nd, 
1887.  Thp  writer  has  collected  the  information  given  in  the  text  from  the  print  of 
the  proceedings  in  the  House  of  Lords. 
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judgment  for  the  respondents  on  the  authority  of  the  Amwell 
Spring  Case  (c),n.x\i\.  R.  v.  London  and  North  Western  Rail.  Co.  (d), 
and  this  decision  was  affirmed  by  the  Court  of  Appeal,  and  by  the 
House  of  Lords  {e). 

It  will  be  noticed  that  in  this  case,  the  courts  really  decided  no 
point  of  law,  because  the  findings  of  the  arbitrator  put  the  appellants 
out  of  court.  Still,  the  case  is  instructive  as  showing  what  facts 
render  it  necessary  to  take  into  account  " contributive  value"  (/). 
It  is  submitted  that  in  some  o£  the  earlier  cases  (</),  in  which  the 
rateable  value  was  held  to  be  limited  by  the  profits  earned  in  the 
parish,  if  the  true  facts  had  been  fully  found,  the  courts  would  not 
have  excluded  "contributive  value  "  from  consideration. 

Leased  line :  value  of   a  "  link "  between  other  lines. — In 

North  and  South  Western  Junction  Rail.  Co.  v.  Brentford 
Union  (Ji),  the  appeal  related  to  a  line  somewhat  similar  to  that  to 
which  R.  V.  London  and  North  Western  Rail.  Co.  (/)  related.  The 
line  in  question  was  constructed  by  the  North  and  South  Western 
Junction  Company,  and  formed  a  connecting  link  between  the 
South  Western  Railway  and  the  Great  Western  Railway,  the 
Midland  Railway,  and  the  North  Western  Railway,  the  latter 
railway  being  in  connection  with  the  North  London  Railway. 
After  being  occupied  for  some  years  by  the  Junction  Company, 
the  line  was  let  (A)  in  perpetuity  at  a  fixed  rent  to  three  companies, 
viz.,  the  North  Western,  the  Midland,  and  the  North  London 
Companies,  to  be  worked  by  those  three  companies,  by  means  of  a 
joint  committee.  The  appellants  contended  that  the  line  should 
be  regarded  as  an  integral  portion  of  the  systems  of  the  three 
companies,  and  that  the  rateable  value  should  be  ascertained 
solely  with  reference  to  the  receipts  and  expenses  within  the 
parish  (I).  If  this  contention  were  correct,  the  rateable  value 
appealed  against  was  to  be  materially  reduced.     The  respondents 


(0  li.  \.Xew  Rlxev  Co.  (1813),  1  M.  &  S.  503,  Infra,  p.  268  ;  which  i^ecided  that 
an  occupation  may  be  enhanced  by  profit  made  elsewhere. 

(«!)  (1874),  L.  R.  9  Q.  B.  134,  .^upra,  p.  220. 

(/')  This  decision,  in  effect,  overrules  the  decision  of  the  Railway  Commissioners 
in  Manchester,  ShetKeld  and  Liiiculmhlre  Rail.  Co.  v.  Caistor  and  Glandford 
-Br/17//  TJ nionn  (y^l \'),  2  Nev.  &  Mac.  53.  that  docks,  wharves,  etc.,  showing  no  surplus 
of  receijits  over  expenses  should  be  rated  at  the  vakie  of  unimproved  land. 

(/)  Compare  the  findings  of  fact  in  North  and  South  ll'e.stern  Junction  Rail. 
Co.  V.  Brentford  Union  (1888),  13  App  Cas.  592,  infra,  p.  220.  Note  also  that 
in  that  case  the  House  of  Lords  decided  that  the  special  case  raised  questions  of  fact 
only. 

(7)  For  instance,  R.  v.  Llantrissant  (1869),  L.  R.  4  Q.  B.  354,  supra,  p.  220. 

(/O  (1888),  13  App.  Cas.  592. 

(/)  (1874),  L.  R.  9  Q.  B.  134.  supra,  p.  220. 

(li)  The  decision  of  the  Queen's  Bencli  that  tlie  effect  of  the  leas3  was  to  make  the 
three  companies  the  occupiers,  instead  of  the  Junction  Company,  is  set  out  infra, 
p.  230,  where  the  facts  are  more  fully  stated. 

(0  In  other  words,  the  appellants  contended  for  a  strict  adherence  to  the  parocliial 
principle. 
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contended  that  there  must  he  taken  into  consideration  (1)  tlie 
enhanced  ])rice  which  the  Hne  would  command  hy  reason  of  its 
position  as  a  connectin<2;  link  :  (2)  the  prohahiliry  that  (»ne  of  the 
three  companies  would  oive  a  higher  rent  than  would  he  earned  on 
the  line  ;  (3)  the  actual  rent  paid  under  the  lease,  which  should 
be  taken  as  the  rent  a  hypothetical  tenant  would  oive,  except  so 
far  as  the  facts  mioht  show  that  during  the  year  in  question  a 
tenant  would  not  have  given  so  much  as  the  rent  reserved  by  the 
lease.  The  arl)itrator  (to  whom  the  apj»eal  was  referred)  was  not 
satisfied  that  if  an  independent  company,  or  one  of  the  three 
companies,  occupied  the  line,  they  would  derive  any  benefit  from 
the  occupation  of  the  line  except  the  receipts  for  the  traffic  passing 
over  it  (m),  and  therefore  saw  no  reason  to  suppose  that,  if  the 
railway  was  in  the  market,  competition  would  induce  those  desiring 
to  acquire  it  to  give  a  higher  rent  than  the  net  receipts  they  might 
expect  to  derive  from  the  occupation.  But  he  also  stated  in 
paragraph  22  of  the  case  that,  if  the  line  were  occupied  by  an 
independent  company,  charging  tolls,  he  believed  they  would  earn 
receipts  which  would  justify  the  rateable  value  appealed  against  : 
but  that  this  inference  was  to  a  considerable  extent  a  matter  of 
speculation.  The  Queen's  Bench  held  that  the  appellants'  conten- 
tion was  correct :  but  the  Court  of  Appeal  reversed  this  decision, 
and  held  that  the  statement  in  paragraph  22  was  sufficient  to  main- 
tain the  rate  (n).  The  House  of  Lords,  however,  without  affirming 
or  reversing  the  decision  of  the  Court  of  Appeal,  held  that  the 
case  (as  stated)  raised  no  question  of  law,  and  remitted  the  case  to- 
the  arbitrator  to  find  affirmatively  as  a  fact  the  value  of  the 
railway  (o). 

Although  the  authority  of  the  decision  of  the  Court  of  Appeal 
is  somewhat  imjjaired  by  the  decision  of  the  House  of  Lords,  it 
mav  be  useful  to  state  the  following  passages  (which  appear  not  to 
be  overruled)  from  the  judgment  of  Lord  Esuek,  M.U.  {j>). 

"  In  many  cases  questions  of  this  kind  have  been  raised,  and  what  the 
courts  have  done  over  and  over  again  is  to  say  that  the  particular  mode  of 
estimating  the  rateable  value,  adopted  in  the  particular  case  before  them, 
was  not  under  the  circumstances  contrary  to  the  rule  of  law  laid  down  by 
the  statute  ;  but  I  do  not  think  they  meant  to  say  that  such  mode  of  applying 
the  rule  so  laid  down  was  necessarily,  and  in  all  such  cases,  the  only  correct 
mode.  .  .  .  Where  the  case  is  that  of  one  railway,  that  is  where  a  line 
is  used  throughout  as  one  railway  by  one  company,  and  owned  by  such  com- 
pany from  terminus  to  terminus,  or,  if  a  portion  of  the  line  is  leased,  only 


(w)  Ft  must  be  noticed  that  this  tinding  negatives  the  existence  of  any  '•  contribu- 
tive  value  "'  as  a  finding  of  fact. 

(>i)  S«  18  Q.  \i.  D.  740. 

((0  ^ee  1'^  App.  Cas.  .")92.  Compare  the  decision  of  the  assessment  sessions  in. 
Midland  R„n.  €».  y.  St.  Mon/,  Idhuiton,  Ryde's  Kat.  App.  (1886—1890),  139. 

(7O  See  18  Q.  B.  D.,  at  pp.  754,  755. 
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such  company,  and  nobody  else,  is  entitled  to  lease  it,  in  such  a  case  the 
courts  have  said  that  it  is  not  an  incorrect  mode  of  getting  at  the  rateable 
value  of  part  of  the  line  in  a  parish,  to  take  the  gross  receipts  of  the  line  in 
the  parish  by  allocating  to  it  a  proportion  of  the  receipts  in  respect  of  traffic 
passing  through  the  parish  in  accordance  with  the  mileage  run  in  the  parish, 
and  to  deduct  therefrom  the  expenses  necessary  to  produce  those  receipts 
and  the  proper  statutory  allowances.  The  comis  have  said  that  such  a  mode 
of  proceeding  in  such  a  case  is  not  wrong,  but  I  do  not  think  they  have 
ventured  to  say  that  it  is  necessarily  and  in  all  cases  the  only  correct  mode. 
They  have  frequently  said  that  it  is  a  very  rough  mode  of  estimating  the 
value,  but  that,  if  no  better  way  can  be  found,  it  is  not  a  wrong  mode." 

With  reference  to  this  paragraph,  it  may  be  noticed  that  in 
a.  V.  London,  Brighton  and  South  Coast  Hail.  Co.  (q),  CoLERlDGE,  J., 
after  laying  down  the  parochial  principle,  puts  the  question,  "  What 
is  to  be  done  in  the  case  of  a  parish  on  some  branch  line  in  which 
the  company  may  work  to  a  loss  ?  ' '  and  answers  it  by  saying,  "  That 
case  must  be  decided,  when  it  arises  between  the  company  and 
that  parish,  on  the  same  principle  precisely  as  the  present,  without 
reference  to  Croydon."  It  is  to  be  noticed  that  in  the  Croi/don 
Case,  Coleridge,  J.,  was  dealing  with  a  line  owned  by  the 
Brighton  Company,  but  used  both  by  that  company  and  the  South 
Eastern  Company  ;  so  that  it  is  doubtful  whether  the  judgment 
can  be  reconciled  with  the  passage  cited  above  from  Lord  Esher's 
judgment. 

One  point  in  the  judgments  of  the  House  of  Lords  in  Nortli  and 
South  Western  Junction  Rail.  Co.  v.  Brentford  Union  (r),  remains 
to  be  noticed.  It  appears  to  have  been  suggested  in  argument  that 
the  owner  of  a  "  link  line "  might  be  able  to  exact  from  the 
occupiers  of  the  lines  which  it  linked  together  an  exceptionally 
high  rent  ;  and  it  is  apparently  with  reference  to  this  argument 
that  Lord  Halsbury  said,  ''  One  topic,  which  I  will  describe  as 
the  blackmailing  contract,  I  think  ought  to  be  dismissed  from  any 
consideration  "  [of  rateable  valuej.  It  is  obvious  that  if  there  is 
one  line,  and  only  one,  between  two  large  towns,  a  hundred  miles 
apart,  and  one  mile  in  the  middle  belongs  to  an  independent 
company,  they  might  extort  an  exorbitant  rent  from  the  owners  of 
the  other  ninety-nine  miles.  But  that  exorbitant  rent  can  hardly 
be  the  measure  of  the  rateable  value,  since  a  similar  rent  might  be 
extorted  for  any  other  single  mile  in  the  like  circumstances,  but 
could  not  be  got  for  each  and  every  mile  at  the  same  time,  because 
no  tenant  could  afford  to  pay  such  a  rent.  It  is  submitted  that  the 
hypothetical  tenant's  rent  for  part  of  a  line  cannot  rightly  be 
calculated  on  a  principle  which  it  would  be  impossible  to  apply  to 
all  the  other  parts. 


0/)  (1851),  15  Q.  B.  313,  at  p.  3fU,  .<?/;«•«,  p.  205. 
(/■)  (1888),  13  App.  Cas.  592,  at  p.  594. 
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Running  powers  :  leased  lines — question  of  occupation. — 
Where  one  compmiy  liasoonstructcd  (and  is  the  owner  of)  a  line  and 
stations,  and  grants  the  right  to  use  the  lines  and  stations  to  another 
company  (or  group  of  companies),  either  by  giving  running  powers 
or  Ijy  leasing  the  line  and  stations,  two  questions  may  have  to  be  de- 
termined, viz.  ;  (1)  which  company  is  the  occupier  ;  and  (2)  how  is 
the  rateable  value  to  be  measured  ?  The  first  question,  of  course, 
determines  the  question  which  company  is  liable  to  pay  the  rate  ;  Init 
we  shall  see  that  the  answer  to  the  first  question  may  also  affect  the 
amount  of  the  rateable  value  («),  so  that  it  may  be  iniportant  to 
determine  the  first  question  even  though,  by  special  agreement 
between  the  com})anies  concerned,  the  liability  for  the  rates  may 
be  undertaken  (as  between  the  several  companies)  by  one  company 

The  question  of  occu{)ation  is  determined  u])on  the  same  prin- 
ciples which  apply  in  the  case  of  a  dwelling-house,  when  the  owner 
has  let  parts  of  the  house  to  a  tenant  or  tenants  (t),  and  it  has  to 
be  determined  whether  tlie  landlord  is,  or  is  not,  in  occupation  of 
the  whole  house,  and  the  tenants  are  in  the  position  of  mere 
lodgers  or  not.  The  general  rule  is,  that  where  the  railway 
company  which  owns  the  line  and  stations,  retains  the  general 
possession  or  management  of  the  whole,  and  (subject  to  such 
possession  or  management)  grants  to  another  company  the  right 
to  use  the  line  and  stations  (even  for  so  long  a  period  as  nine 
hundred  and  ninety-nine  years),  the  owning  company  is  the  rate- 
able occupier  (?/)  ;  but  where  the  owning  company  gives  up  the 
possession  and  management  of  the  line,  and  grants  the  use  of  the 
line  and  stations  to  another  company,  the  latter  company  becomes 
the  rateable  occupier  (x). 

Running  powers  or  easements  distinguished  from  occupation. 

— The  cases  which  distinguish  between  occupation  and  the  pos- 
session of  an  easement  (or  running  powers)  may  also  be  referred 
to  (a[»art  from  the  rating  of  railways)  in  considering  generally  the 

(a)  Compare  B.  v.  Fh-ttim  (1861),  30  L.  .T.  M.  C.  89,  infra,  p.  241,  with  South 
Uaxfcru  Mail.  Co.  v.  Borki/t//  (1854),  3  E.  &  B.  421,  supra,  p.  216  ;  and  see  the 
remarks  on  M.  v.  Fletton.  infra,  p.  243. 

(t)    Vide,  supra,  p.  26. 

(m)  See  Leeds,  Bradford  and  Halifa.v  Rail.  Co.  v.  Armlcy  (1861),  25  J.  P.  711, 
infra,  p.  229  ;  R.  v.  Lord  Sherard  (1863),  33  L.  .J.  M.  C.  5.  infra,  p.  229  ;  Midland 
Rail.  Co.  V.  Badgworth  (1864),  34  L.  ,J.  M.  C.  25,  iJifra,  p.  231. 

(a*)  See  North  and  South  Wedern  Junction  Rail.  Co.  v.  Brentford  Union  (1887), 
18  Q.  B.  D.  740,  infra,  p.  230  ;  and  note  that  the  decision  as  to  this  point  is  untouched 
by  the  decision  of  the  Court  of  Appeal  (18  Q.  B.  1).  754),  or  of  the  House  of  Lords 
(i3  App.  Cas.  592).  A  similar  decision  on  very  similar  facts  was  given  by  the 
assessment  sessions  in  Midlaiid  Rail.  Co.\,  St  Mary,  Islington,  Kyde's  Kat.  App. 
(1886 — 1890),  139;  and  by  the  London  Quarter  Sessions  in  London  and  India 
Bochs  V.  Stepney  and  Poplar  Unions,  Ryde's  Rat.  App.  (1891—1893),  153.  See 
also  R.  V.  Lord  Sherard  (1863),  33  L.  J.  M.  C.  5,  infra,  p.  229  (as  to  the  por- 
tion of  tlie  station  exclusively  occupied  by  the  London  and  North  Western  Rail. 
Co.). 
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wider  question — what  is  meant  by  rateable  occupation  ?  It  may 
therefore  be  convenient  to  state  somewhat  more  fully  the  facts  of 
the  cases  above  cited. 

In  Leeds,  Bradford  and  Halifax  Rail.  Co.  v.  Armley  (?/),  the 
appellants,  who  were  owners  of  the  line  in  question,  had  granted 
to  the  Great  Northern  Railway  Company,  for  a  term  of  nine 
hundred  and  ninety-nine  years,  power  to  run  trains  over  the  whole 
of  the  appellants'  railway,  the  appellants  keeping  it  in  repair  and 
providing  gate-keepers.  By  a  later  agreement  the  appellants  gave 
the  Lancashire  and  Yorkshire  Railway  Company  for  a  term  of 
twenty-one  years  power  to  work  traffic  over  part  of  the  line,  but 
retained  the  coal  traffic  in  their  own  hands.  It  was  held  that  the 
appellants  were  rateable  as  the  occupiers. 

Although  the  fact  that  the  power  and  duty  of  keeping  the 
hereditament  in  repair  is  reserved  to  the  owner  is  not  conclusive 
evidence  that  the  owner  is  in  occupation,  it  is  believed  that  there 
is  no  reported  case  in  which  it  has  been  held  that  a  grantee  of 
running  powers,  to  whom  have  been  given  the  power  and  duty  to 
repair,  is  not  in  occupation.  So,  too,  the  owner  of  a  house,  let  to 
a  tenant,  may  undertake  to  keep  it  in  repair,  though  the  tenant 
be  the  occupier  ;  but  if  the  owner  grants  a  right  to  use  the  house 
to  a  person  who  undertakes  to  repair,  it  is  difficult  to  contend  that 
the  grantee  is  not  in  occupation  (^).  The  rule  a})pears  to  be  that 
the  incidence  of  the  duty  of  repairing  may  be  v^ery  strong  (if  not 
conclusive)  evidence  of  occupation  a(jainst  a  person  in  a  position 
analogous  to  that  of  a  tenant,  but  cannot  be  conclusive  evidence  in 
his  favour  so  as  to  make  him  not  rateable. 

In  R.  V.  Lord  Sherard  (a),  which  was  a  case  arising  out  of  the 
decision  in  R.  v.  Fletton  (/>),  the  Eastern  Counties  Railway  Company 
were  the  sole  owners  of  the  Peterborough  Station,  and  by  an  agree- 
ment with  the  Northwestern  Railway  Company  granted  to  the  latter 
company  for  a  term  of  nine  hundred  and  ninety-nine  years  the  right 
to  use  part  of  the  station  exclusively,  and  to  use  part  of  the  station 
jointly  with  the  Eastern  Counties  C*ompany,  in  consideration  of 
certain  annual  payments.  The  North  Western  Company  undertook 
to  repair  that  part  of  the  station  which  they  exclusively  occupied, 
and  the  Eastern  Counties  Company  undertook  to  repair  the  part 
jointly  used,  and  to  "  manage  and  conduct  the  affairs  and  business 
of  the  joint  station  ''  ;  to  provide  the  same  amount  of  accommoda- 

(vy)  (1861),  25  J.  P.  711. 

(i)  Cf.  Sutton  Harbmir  Co.  y.  Plymouth  Guardin/is  (1890),  63  L.  T.  772; 
5o  j.  V.  232,  ivfra,  p.  230  ;  BraiUcy  v.  Baylis  (1881),  8  Q.  B.  D.  195,  mpru,  p.  27  ; 
C/itirfcrhoiine  School  v.  Gaylcr,  [1896]  1  Q.  B.  437,  xitpra,  p.  25.  But  see,  however, 
Rochdale  Canal  Co.  v.  Brewster,  [1894]  2  Q.  B.  852,  supra,  p.  34,  in  which  case 
the  space  appropriated  to  the  grantee  was  part  only  of  a  larger  hereditament,  and  not 
a  hereditament  complete  in  itself. 

(«)  (1863),  33  L.  J.  M.  C.  5. 

(h)  (1861),  30  L.  J.  M.  C.  89,  i/i/ra,  p.  241. 
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tion  in  all  respects  for  the  Mortli  AVestern  Company  as  for  them- 
selves, and  act  with  impartiality  in  the  manaoenient  of  the  station  ; 
and  the  expenses  of  the  management  and  conduct  of  the  joint 
station  were  to  be  divided  equally  between  the  two  companies. 
As  to  the  part  of  the  station  exclusively  occupied  by  the  North 
Western  Company,  the  latter  company  were  admittedly  rateable  ; 
but  the  Eastern  Counties  (  omjjany  contended  that  the  two  com- 
panies were  in  joint  occupation  of  th(>  remainder.  The  court  held 
that  the  etFect  of  the  deed  was  to  give  the  right  to  the  use  of  the 
joint  station  to  the  North  Western  Com{)any,  without  taking  the 
occupation  out  of  the  East(n-n  Counties  Com[)any. 

In  Sutton  Harhoiir  Co.  v.  I'li/ntonth  (T'/a/v//c<n.f  (c),  it  was  agreed 
that  the  harbour  company  should  construct  a  tramway  upon  their 
own  land,  to  the  satisfaction  of  the  South  Western  Railway  (Com- 
pany's engineer,  and  that  thereuj)on  the  railway  company  should, 
until  the  companies  should  otherwise  agree  (//),  '*  exclusively  and 
eliiciently  work,  manage,  and  maintain  the  same,  due  regard  being 
had  to  the  berthing  and  loading  and  unloading  of  ships  alongside 
of  quay,  and  by  and  to  the  other  lawful  jiowers  and  duties  of  the 
harbour  master  "  of  the  harbour  company  ;  and  that  the  railway 
company  should  })ay  the  harbour  company  1,000/.  a  year.  The 
harbour  company  retained  the  right  to  land  goods  and  do  other 
acts  incidental  thereto  upon  the  site  of  the  traniwa3\  The  Queen's 
Bench  decided  that,  as  long  as  the  agreement  subsisted,  the  railway 
company  were  in  occupation  of  the  tramways,  the  control  of  the 
harbour  master  being  as  to  the  loading  and  unloading  of  ships, 
and  not  as  to  the  general  management  of  the  tramways.  It  seems 
clear  that,  had  the  working  of  the  tramways  been  subject  to  the 
general  control  of  the  harbour  com])any,  the  decision  would  have 
been  the  other  way  (e). 

In  North  and  South  Western  Junction  Hail.  Co.  v.  JJrentford 
Union  (/),  the  junction  company,  who  constructed  the  line,  granted 
a  lease  of  their  line  in  perpetuity  to  the  North  Western,  the 
Midland,  and  the  North  London  C'ompanies.  Under  the  lease 
the  rent  was  recoverable  by  action  or  by  distress  ;  the  lessees  were 
to  have  the  exclusive  right  of  conducting,  managing,  regulating, 
and  carrying  on  the  traffic,  and  of  fixing  the  tolls,  rates,  fares,  and 
charges  ;  and  the  lessors,  on  the  application  of  the  lessees,  were 


(c)  (1890),  63  L.  T.  772  ;  Sn  ,J.  P.  232. 

(d)  A  tenant  at  will  may  he  rateable  :  see  R.  v.  Chclscii  H'dfrnrarkx  (1833), 
,•)  B.  &  Ad.  15(5,  at  p.  169,  siqjra,  p.  19. 

{e)  See  Jfuli/well  Union  \.  Halkyu  Di-strict  Mim-i:  Brahuuif  Co..  [189.-)]  A.  C. 
117,  Kuprd,  p.  47. 

(/)  (1887),  18  Q.  B.  D.  740.  The  decision  of  the  Queen's  Bench  Division  on  the 
question  of  occupation  was  left  untouched  by  the  decision  of  the  Court  of  Appeal, 
and  of  the  House  of  Lords  :  see  13  App.  Cas.  592. 
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to  make  and  publish  all  proper  byelaws  aud  notices  of  tolls. 
It  was  held  that  the  junction  company  were  not  in  occupation 
of  the  line  (r/). 

The  first  Badgworth  Case :  the  question  of  occupation. — In 

Midland  Rail.  Co.  v.  Badgicortlt  (A),  the  railway  in  question  was 
part  of  the  line  between  Gloucester  and  Cheltenham,  which  was 
constructed  for  the  common  purposes  of  the  Great  Western  and 
Midland  (Companies  ;  aud  on  completion  the  half  of  the  railway 
nearest  Gloucester  became  by  the  special  Acts  the  property  of 
the  Midland  Company,  and  the  other  half  was  the  property  of  the 
Great  Western  Company.  Each  company  was  bound  to  keep  its 
own  half  in  repair,  and  paid  the  officers  employed  upon  it.  The 
line  was  of  a  mixed  gauge,  having  three  rails,  of  which  one  was 
used  only  for  the  broad,  another  only  for  the  narrow  gauge  traffic, 
and  the  third  for  l)oth  broad  and  narrow  gauge.  The  Great 
Western  Company  used  only  the  broad  gauge,  the  Midland 
(Company  used  only  the  narrow  gauge.  The  traffic  of  the 
Midland  Company  over  the  whole  of  the  line  far  exceeded  that 
of  the  Great  "Western  Company :  and  under  the  special  Acts 
neither  company  could  claim  tolls  for  the  use  of  its  line  from  the 
other  company.  The  line  in  the  parish  of  Badgworth  was  part  of 
the  half  which  belonged  to  the  Great  Western  Company,  and  both 
the  Great  Western  and  the  Midland  Companies  were  rated  as 
occupiers  of  that  part  of  the  line  ;  but  the  Queen's  Bench  held  that 
the  Midland  Company  had  merely  an  easement  over,  and  not  an 
occupation  of,  the  part  of  the  line  belonging  to  the  Great  Western 
'Company  ;  and  that  in  substance,  though  not  in  form,  the  elfect  of 
the  special  Acts  was  that  each  company  granted  running  powers 
over  its  own  line  to  the  other  company. 

One  point  is  perhaps  deserving  of  more  consideration  than  was 
given  to  it  in  the  judgments  of  the  court.  It  has  since  been 
decided  (/)  that  a  tramway  company  are  rateable  for  tramways 
laid  in  the  highway,  although  the  public  have  an  unrestricted  right 
of  passing  over  the  surface  of  the  rails.  Now  in  the  Badgicorth 
Case  the  Midland  Company  were  the  only  persons  who  used  one 
of  the  rails  on  the  Great  Western   Company's  property,  although, 

(y)  Compare  the  decision  of  the  assessment  sessions  on  very  similar  facts,  in 
'Midland  Mail.  Co.  v.  St.  Mary,  I.sli/if/fu?i,  Ryde's  Kat.  App.  (1886—1890),  139, 
with  reference  to  the  Tottenham  and  Hampstead  Junction  Kailway  ;  and  LoHdon 
and  India  Bocks  v.  Stcpnrij  and  Pojjlar  Unions,  liyde's  Kat.  App.  (1891—1893), 
153. 

(/().  (1864),  34  L.  .T.  M.  C.  25  ;  6'.  C.  sub  nom.  B.  v.  Midland  Rail.  Co.,  29  ,J.  P. 
211.  This  case  is  sometimes  called '■  the  ^'/-i-i  Badifwortk  Case,"  to  distinguish  it 
from  Great  Western  Rail.  Co.  v.  liadyicorth  (1867),  L.  R.  2  Q.  B.  251,  infra, 
p.  236. 

(/■)  Pimlico  Tramway  Co.  v.  Grrrnwirk  Union  (1873).  L.  K.  9  Q.  B.  9;  infra 
p.  371. 
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of  cour.-^c,  thev  could  only  use  it  by  aceoininodating  their  traffic 
to  the  broad  gJiuge  traffic  of  the  Great  AVestern  Company.  And  a 
very  similar  statement  might  be  made  of  a  tramway  company  who 
can  only  use  their  rails  by  acconnnodating  their  traffic  to  the 
pu])lic  traffic.  It  may  be  objected  that  the  single  rail  above 
referred  to,  though  used  only  by  the  Midland  Company,  was  kept 
in  repair  by  and  Ixdonged  to  the  Great  Western  (Company  : 
whereas  the  rails  of  a  tramway  com})any  are  repaired  by  and 
belong  to  the  company  who  use  them.  But  rateability  depends  on 
occupation,  not  on  ownership. 

There  is,  however,  one  point  on  which  the  position  of  the 
Midland  Company  may  be  distinguishable  from  that  of  a  tramway 
company.  A  tramway  company  are  the  only  persons  who  use  and 
have  a  legal  r'njht  to  use,  the  rails  as  a  tramway  :  whereas,  although 
the  Midland  Company  were  the  only  persons  who  did  use  the 
single  rail  above  referred  to,  the  Great  Western  Company  appear 
to  have  had,  under  the  special  Acts,  a  legal  right  to  use  it,  if  they 
adopted  narrow  gauge  rolling  stock  (Z). 

The  effect  of  the  decision  in  the  tirst  Bad <jic utile  Case  (I)  u{)on 
the  measure  of  value  applicable  to  the  Great  Western  Com]:)any's 
line  will  be  considered  when  we  deal  with  the  second  Badgirortk 
Case  (in). 

Agreements  as  to  running  powers. — It  has  ))een  seen  (n)  that 
where  one  comi)any  which  is  in  occupation  of  the  railway,  grants 
running  powers  over  that  railway  to  another  comj^any,  the  latter 
companv  (having  merely  an  easement  or  wayleave)  is  not  rateable. 
It  now  has  to  be  considered  on  what  principle  the  former  company 
is  to  be  rated. 

Two  classes  of  cases  have  arisen — (1)  where  each  of  two 
companies  have  granted  running  })ovvers  over  their  line  to  the 
other  company  free  of  any  toll,  or  money  payment  (o)  ;  and 
(2)  where  one  company  has  granted  to  another  company  running 
powers,  in  consideration  of  a  toll  (p),  or  a  fixed  money  payment  (//). 
In  neither  class  of  cases  (;an  it  be  said  that  the  decisions  are  easily 

(/(•)  See  the  judgment  of  Crompton,  J..  34  L.  J.  M.  C.  at  the  end  of  p.  20. 

(Z)  Midland  Rail.  Co.  v.  Uadf/worth  (1864).  34  L.  .T.  M.  C.  25  ;  iS.  C.  svh  nom. 
R.  V.  Midland  Rail.  Co.,  21)  J.  T.'  211. 

(w)  Great  WcsteriL  Rail.  Co.  v.  Badqicorth  (18(!7),  L.  K.  2  Q.  B.  2.-.1  ;  31  J.  V. 
261  ;  36  L.  J.  M.  C.  33  ;  15  W.  K.  579,  'infra,  p.  235. 

(n)  Supra,  \^.  228. 

(«)  See  R.  V.  London,  BrigJdon  and  South  Coast  Rail.  Co.  (1851),  15  Q.  B.  313, 
and  Great  Western  Rail.  Co.  v.  Radgworth  (1867),  L.  R.  2  Q.  JB.  251.  infra, 
J).  23(). 

i2>)  -ff-  V.  St.  Panrra.s  (1863),  32  L.  J,  M.  C.  146,  ivfra.  p.  252. 

((?)  R.  V.  Fiction  (1861),  30  L.  J.  M.  C.  89.  ivfra,  p.  241  ;  Altrincham  Union,  v. 
Cheshire  Lines  Committee  (1885),  15  Q.  B.  D.  597,  infra,  p.  238.  In  Seuleoate» 
Union  v.  Hull  Docks,  [1895]  A.  C.  136,  infra,  p.  239,  the  railway  company  had 
I'unning  powers  over  the  dock  company's  rails  free  f)f  toll,  but  presumably  some 
valuable  consideration  had  been  given  :  vide  infra,  p.  245. 
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•reconciled.     A  summary  of  the  decisions  is  given  below  (r),  but  it 
mav  be  useful  first  to  examine  them  in  detail. 

The  Brighton  Company's  Case :  mutual  running  powers 
toll-free. — In  R.  y.  London,  Bviyliton  and  South  Coast  Rail.  (  o.  (s) 
each  of  two  companies  (the  South  Eastern  and  the  Brighton)  had 
the  right  to  run,  free  of  toll,  over  a  given  portion  of  the  other 
company's  line,  the  portions  being  in  different  parishes.  In 
rating  the  Brighton  (-ompany,  the  question  was  raised  whether 
there  should  be  brought  into  account  such  a  toll  as  the  South 
Eastern  Company  would  have  been  willing  to  pa}'  for  the 
use  of  the  Brighton  line,  if  that  use  had  not  been  allowed  for 
by  giving  the  Brighton  Company  a  similar  use  of  the  South 
Eastern  line  :  and  if  so  whether  the  Brighton  Company  wei'e 
not  entitled  to  deduct  from  the  imaginary  toll,  which  they  would 
have  received,  the  amount  of  the  toll  which  they  would  have 
had  to  pay  for  the  use  of  the  South  Eastern  line,  as  being  part  of 
the  working  expenses  necessary  to  earn  the  toll  on  their  own 
line  (t).  The  sessions  (in  effect)  found  that  the  Brighton  Company 
received  a  rent  in  kind,  and  took  into  account  the  rent  which  the 
South  Eastern  Company  would  have  given  for  the  right  of  running- 
over  the  Brighton  line  ;  but  in  estimating  the  working  expenses  ta 
be  deducted  from  the  gross  earnings  within  the  parish,  they 
allowed  (besides  the  general  costs  of  maintaining  the  way  in  a 
working  condition,  and  watching  it)  such  further  sum  as  they 
found  to  be  reasonably  incurred  by  the  Brighton  Com[)any  in 
collecting  the  supposed  rent.  The  decision  of  the  sessions  was 
approved,  subject  to  a  qualitication  which  is  very  obscure  (u), 
as  a})pears  from  the  following  extract  from  the  judgment  of 
Coleridge,  J.  (.c)  : 

"We  think  that  the  sessions  rightly  decided  this  [i.e.,  the  arrangement  for 
running  toll-free  over  each  other's  line]  to  be  rent  in  kind,  earned  by  this 
land.  It  seems  to  us  exactly  the  same  in  substance  as  if  so  many  tickets 
were  daily  issued,  without  money  paid  for  them,  to  the  South  Eastern 
Railway  Company,  in  return  for  so  many  received  from  them.  The  tickets 
mutually  transferred  would,  on  either  side,  represent  so  much  money  earned. 

OO  I/ifra.  p.   ■2U.  (.«)  (IS.-Jl),  15  Q.  B.  313. 

(_t)  The  avgiiment  on  behalf  of  the  rating  authorities  used  this  illiistratiou  :  "  If 
two  persons,  occupying-  contiguous  fields  of  equal  size  and  fertility,  agreed  each  to  let 
the  cattle  of  the  other  pasture  throughout  both,  neither  could  claim  an  abatement  of 
the  rate  by  reason  of  a  diminished  value  of  the  occupation  :  land  subjected  to  that 
contract  would  let  as  high  as  if  free  from  it  "  (see  1.5  Q.  B.,  at  p.  33fi).  It  is  sub^ 
mitted  that  there  is  no  answer  to  this  argument. 

(«)  It  is  remarkable  that  the  head-notes  to  the  reports  in  15  Q.  B..  at  p.  3IH.  and 
20  L.  .1.  jNI.  C  at  p.  124  (which  state  the  reporters'  views  of  the  effect  of  the  wiitten 
judgment)  are  diametrically  opposed  to  one  another.  The  head-note  to  the  report  in 
(?  Kail.Cas.,at  p.  440,  follows  the  Law  .Tournal  report.  The  judgment  itself  is  in  the 
same  words  in  all  the  reports :  see,  further,  note  (y).  hifni.  p.  284. 

(.(•)  15  Q.  B.,  at  p.  306 ;  20  L.  J.  M.  C,  at  p.  14t;. 
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But  then  we  think  these  earnings  must  be  subject  to  exactly  the  same 
deductions  as  if  they  were  received  in  money.  The  rate  therefore  will,  in 
this  respect,  be  amended  according  to  the  principle  now  laid  down." 

Now  tlie  <ioneral  principle  here  laid  down  is  jxM-t'ectly  con-ect, 
but  the  application  of  that  principal  is  rendered  obscure,  and 
perhaps  entirely  Avrong,  by  a  complete  inisap})rehension  of  the 
facts.  The  general  principle  appears  to  be  that  where  one 
coinj)any  grants  runiiino-  powers  over  its  own  line,  free  oi'  toll,  to 
Another  coni])any,  in  consideration  of  a  grant  of  similar  ruiuiing 
powers  over  the  line  of  the  other  company,  free  of  toll,  it  must  i)e 
assumed  (when  dealing  with  the  i-ating  of  the  two  lines)  that  each 
company  gives,  and  receives,  a  money  paynunit.  Consequently, 
in  rating  the  Brighton  (Jom})any's  liiu^  it  must  be  assumeil  that 
the  Brighton  Com})any  receive  a  money  payment  in  the  nature  of 
toll  from  the  ►^outh  Eastern  Company.  The  misapprehension  as 
to  the  facts  consists  in  supposing  that  this  payment  in  the  nature 
of  toll,  is  of  the  same  character  as  the  payments  made  by  the 
public  to  the  Brighton  Company  for  tickets.  ^Suppose  that  the 
imaginary  toll  is  1,000/.,  and  that  the  Brighton  Com])any  receive 
another  1,000/.  from  the  sale  of  tickets  in  the  same  j)eriod.  The 
former  sum  would  be  free  from,  while  the  latter  would  be  subject 
to,  the  working  expenses  of  providing  locomotives,  carriages  and 
waggons,  and  paying  the  drivers,  guards,  etc.  In  calculating 
the  amount  of  the  toll  which  a  company  will  pay,  the  fact  that  the 
•company  will  have  to  bear  the  expenses  here  referred  to,  is  of 
<;ourse  taken  into  account,  and  the  amount  of  the  toll  is 
presunuibly,  in  proportion,  less  than  the  gross  receipts.  But  if, 
in  the  extract  above  quoted,  Coleridge,  J.,  meant  to  say  that 
•earnings  in  the  nature  of  toll  must  be  subject  to  exactly  the  same 
deductions  as  if  they  were  received  in  money  from  passengers 
travelling  in  the  Brighton  (Jompany's  trains,  then  it  is  i)lain  that 
he  completely  misunderstood  what  the  nature  of  a  toll  is  {ij).  If 
the  sessions  had  brought  into  account  the  whole  of  the  earninos  of 
the  South  Eastin-n  trains,  and  not  the  imaginary  toll  paid  out  of  those 
earnings,  the  judgment  could  be  supported  ;  l)ut  not  otherwise. 

The  suggestion  that  (on  the  assumption  that  each  companv  paid 
a  toll  to  the  other)  the  payment  of  a  toll  for  using  one  piece  of 
line,  shoidd  be  regarded  as  an  expense  neces.sary  to  earn  the  toll 
on  another  piece  of  line,  appears  to  be  clearly  wrong.     Sujipose 

(y)  The  head-note  to  the  report  iu  20  L.  J.  M.  C,  at  p.  12i.  represents  the  jiulg- 
ment  to  mean  that  "  the  Brighton  Company  were  entitled  to  deduct  [Ironi  the 
imaginary  toll  payable  to  them  J  the  value  of  the  tolls  payable  liy  them  ni  respect  of 
the  passage  of  their  trattic  over  an  equal  portion  of  the  line  of  the  Sf)uth  Eastern 
Company."  Now,  assuming  that  the  toll  jiayable  by  each  company  was  the  same,  the 
judgment  (thus  interpreted)  in  etfect  gets  rid  of  the  toll  altogether,  by  putting  down 
the  same  sum  on  both  sides  of  the  account.  ( )r,  assuming  that  the  toll  payable,  and 
the  toll  receivable,  by  either  company  are  not  equal  in  amount,  the  result  is  that  in 
one  ])arish  the  value  of  toll  receivable  must  be  a  minus  quantity.  It  is  dilhcult  to 
believe  that  the  court  appreciated  and  intended  this  result. 


CHAP.  XIV.]         MUTUAL    RUNNING    POWERS    TOLL-FREE.  235 

that  each  of  the  two  companies  paid  the  same  amount  of  toll,  but 
that  there  was  a  separate  agreement  as  to  each  toll :  and  suppose 
that  the  agreement  under  which  the  South  Eastern  Company  paid 
a  toll  came  to  an  end,  and  that  company  ceased  to  use  the 
Brighton  line.  The  Brighton  Company  would  still  have  to  pay  a 
toll  for  their  use  of  the  South  Eastern  line  :  and  this  shows  that 
the  payment  of  that  toll  cannot  be  regarded  as  an  expense  neces- 
sary to  earn  the  toll  received  from  the  South  Eastern  Company, 
but  was  an  expense  necessary  to  the  earning  of  the  Brighton 
Company's  receipts  earned  by  their  trains  running  over  the  South 
Eastern  (Company's  lines. 

The  two  Badgworth  Cases :  questions  of  value. — In  the  first 
Badyioorth  Case  (^z),  where  the  Midland  and  the  Great  Western 
Companies  each  owned  half  of  the  line  between  Gloucester  and 
Chelteidiam,  and  each  company  had  running  powers  over  the 
half  belonging  to  the  other  company,  it  was  held  that  the  Great 
Western  C-ompany  alone  were  rateable  in  respect  of  the  half 
belonging  to  them,  and  that  the  Midland  Company  had  no 
occupation  of,  but  merely  an  easement  over,  that  half.  In  the 
case  stated  by  the  sessions,  it  was  stated  that  the  traffic  of  the 
Midland  (*ompany  far  exceeded  and  was  more  profitable  than 
the  traffic  of  the  Great  Western  Company  ovei"  the  railway.  It 
was  contended  in  aroument  that  the  effect  of  holdino-  the  Midland 
Company  not  to  be  occupiers  of  the  part  of  the  line  belonging  to 
the  Great  Western  Company,  would  be  to  deprive  the  parishes  in 
which  that  line  lay  of  the  value  of  the  Midland  Company's  traffic, 
because  the  Great  Western  Company  could  never  be  rateable  in 
respect  of  the  profits  derived  from  the  line  by  the  Midland 
Company.     But  Cockburn,  C.J.,  said  (a)  : 

"  I  do  not  at  all  agree  to  that  proposition.  I  think,  if  it  is  established 
that  the  Great  Western  Company  are  the  occupiers,  and  the  sole  occupiers, 
it  follows  as  of  course  that  they  are  rateable  in  respect  of  that  occupation. 
Then  the  question  presents  itself,  in  respect  of  what  value  are  they  rateable  ? 
In  respect  of  the  value  of  the  line.  If  they  do  not  get  the  whole  of  the 
profits  of  the  line,  if  they  do  not  derive  the  whole  amount  of  the  pi'ofits, 
that  is  their  own  concern.  Why  is  it  that  they  do  not  ?  Because  they  have 
agreed,  instead  of  taking  a  certain  proportion  of  the  profits  which  may  be 
made  on  this  part  of  the  railway,  to  take  a  certain  proportion  of  the  profits 
made  on  that  part  of  the  railway  belonging  to  the  Midland  Company. 
Counsel  for  the  respondents  says  that  is  an  unprofital)le  bargain.  What  has 
the  parish  to  do  with  that  ?  " 

And  Melloe,  J.,  said  (h)  -. 

''It  is  clear  what  the  foundation  of  the  rate  must  be  ;  it  must  be  the  value 
of  the  occupation  of  the  line  to  the  Great  Western   Company,  plus  the  use 

(-)   Midland  Rail.  Co.  v.  Badqirorfh   (USUI),  34  I,.  J.  M.  C.  2o,  supra,  p.  281. 
00  3i  L.  J.  M.  C,  at  p.  28.     '  (i)  U  L.  J.  M.  C,  at  p.  30. 
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which  the  Midland  Company  make  of  it,  paying  for  it  to  the  Great  Western 
Company,  in  point  of  fact,  by  allowing  them  miming  powers  over  their 
portion  of  the  line." 

The  second  Jjadr/icorth  Case  {c),  arose  out  ot"  this  decision.  The 
Great  Western  Company's  traffic  was  much  smaller  and  less 
profitable  than  tiiat  of  the  Midland  Company  :  and  in  rating-  the 
Great  A\'estern  C'ompany  as  the  sole  occupiers  of  their  half  of  the 
line,  the  parochial  authorities  (relying  on  the  decision  in  the  first 
Badgworth  Case  (d)  had  arrived  at  the  rateable  value  by  adding 
to  25G/.,  taken  as  the  rateable  value  arising  from  the  Great 
Western  Company's  own  profits,  the  sum  of  l*d'll.  as  the  rateable 
value  of  the  line  in  resj)ect  of  the  sum  which  the  Midland  Company 
Mould  have  had  to  pay  if  they  had  not  the  right  of  running  toll-free 
over  the  Great  Western  Company's  line.  But  the  Queen's  Bench 
held  that  the  rateable  value  was  re})resented  l)y  the  value  of  the 
Great  Western  Company's  own  traffic,  })lus  the  right  of  running 
toll-free  over  the  Midland  C*ompany's  line.  In  the  course  of  the 
argument,  CoCKBURN,  ('.J.,  expressed  his  opinion  (subse(|uently 
confirmed  l)y  the  jiulgment)  as  follows  (e)  : 

'•  I  think  that  there  is  considerable  difficulty  in  saying  that  the  appellants 
are  liable  to  be  rated  on  the  amount  of  the  tolls  the  Midland  Company 
would  have  to  pay  them,  when  in  fact  they  receive  no  tolls.  ...  In 
the  foraier  case  (/'),  it  was  not  brought  to  our  attention  that  there  was 
any  great  disproportion  in  the  earnings  of  the  two  companies"  (7). 


In  giving  judgment.  CoCKBURN,  (J.J.,  said  {It}  : 

'•  I  think  the  Great  Western  Company  are  rateable  in  respect  of  this 
property  according  to  the  profit  they  make  of  it,  plus  the  increased  value 
by  reason  of  their  having  the  right  of  running,  not  only  over  this  portion 
and  the  rest  of  their  own  line,  but  also  over  the  Midland  line.  I  think  it 
would  not  be  a  sound  principle  to  lay  down,  that  the  ajipellants  are  liable 
in  respect  of  the  profit  which  the  Midland  make  on  this  portion  of  the  line, 
unless  that  profit  were  no  more  than  equivalent  to  what  the  appellants  got 
in  exchange  for  this  right  of  the  Midland  Company  to  run  over  the  apel- 
lants'  portion,  viz.,  the  value  of  the  corresponding  easement  which  the 
appellants  have  over  the  Midland  line.  .  .  .  The  sessions  must  ascer- 
tain what  is  the  value  to  the  appellants,  or  what  would  be  the  value  to  any 
one  who  came  in  their  place  as  a  yearly  tenant,  of  this  property  enhanced 
by  the  easement  of   running  over  the  other  half  of  the  line." 


(r-)   Great  Wcxtcvn  Hail.  Co.v.  liadii worth  (1867),  L.  K.  2  Q.  B.  251. 
(rf)  Midhnid  Hail.  Co.  v.  Badqworih  (1864),  34  L.  .1.  M.  C.  25. 
00  L.  K.  2  Q.  H..  at  pp.  256,  257. 
(/')   Midland  Bail.  Co.  v.  Hadr/ivortJi,  .vij)ra. 

(f/')  The  iiiequaHty  was  stated  in  the  case,  relied  on   in  argument,  and  noticed  in 
the  judgment:    rid(-  .supra,  yi.  2?>\. 
(ii)  L.  li.  2  Q.  B.,  at  p.  257. 
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And  MeLLOR,  J.,  said  (/)  : 

'■  We  must  consider  that  the  appellants'  occupation  in  this  parish  is 
rendered  so  much  less  valuable  by  reason  that  they  are  not  allowed  to 
charge  a  toll  against  the  Midland  Company,  but  only  allowed  as  an  equiva- 
lent to  run  their  trains  over  the  other  portion  of  the  line."' 

Discussion  of  the  two  Badgworth  Gases  as  to  questions  of 
value. — It  must  be  admitted  that  very  curious  results  follow  from 
the  decision  in  the  second  Badgworth  Case  (11).  If  (as  was  held 
in  that  case)  the  special  terms  of  the  agreement  between  the 
Great  Western  and  Midland  Companies  be  held  to  afiPect  the 
rateable  value  of  the  whole  line  (of  which  each  company  owns 
part),  the  result  is  that  part  of  the  value  of  the  line  is  transferred 
from  one  parish  (or  group  of  parishes)  to  another.  For  so  much 
of  the  rateable  value  of  the  whole  line  as  may  be  attributed  to  its 
capacity  for  carrying  the  Midland  Company's  traffic  is  by  the 
judgment  (in  effect)  assigned  to  the  half  of  the  line  belonging  to 
that  company  :  and  so  much  of  the  value  as  is  attributable  to  the 
Great  Western  Company's  traffic  is  assigned  to  the  other  half. 
So  that,  if  the  traffic  of  one  company  is  larger  and  more  profitable 
than  that  of  the  other,  the  rateable  value  of  one-half  of  the  line  is 
greater  than  that  of  the  other,  although  the  volume  of  the  joint 
traffic  may  be  uniform,  and  equally  profitable,  from  one  end  of  the 
line  to  the  other.  Again,  on  the  principle  of  the  second  Bad<i- 
loorth  Case,  it  would  apparently  make  very  little  difference  to  the 
rateable  value  of  the  Great  Western  Company's  half  of  the  line 
whether  the  bulk  of  their  profits  were  earned  on  their  own  half,  or 
on  the  Midland  Company's  half  of  the  line  :  for  (assuming  the 
total  of  their  profits  to  remain  unaltered)  as  the  proportion  of 
profits  earned  on  their  own  half  diminished,  the  value  of  the 
easement  over  the  Midland  Company's  half  would  increase.  Con- 
sequently, assuming  that  nearly  the  whole  of  the  traffic  of  both 
companies  were  carried  on  the  Midland  Company's  half,  the  trains 
of  both  companies  running  nearly  empty  over  the  Great  Western 
Company's  half,  the  latter  half  of  the  line  would  still  carry  a 
substantial  proportion  of  the  rateable  value  of  the  whole,  though 
it  possessed  an  infinitesimally  small  proportion  of  the  earning 
power  of  the  whole  line.  Again,  if  all  other  circumstances 
remained  unaltered,  an  increase  in  the  profits  of  the  Great  Western 
traffic  over  the  Midland  Company's  half  in  one  parish  would  mean 
an  increase  in  the  rateable  value  of  the  Great  Western  Company's 
line  in  another  parish  :  and  if  such  increase  in  profits  involved  an 
increase  in  th(i  number  of    vehicles  running  over  the    Midland 

CO  L.  R.  2  Q.  B.,  at  p.  259. 

(/O    Great  Western  Rail.  Co.  v.  Biuhjiorth  (1867),  L.  R.  2  Q.  B.  251. 
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Company's  line,  that  increase  would  involve  a  diniinution  in  the 
rateable  value  ol'  that  line,  because  the  cost  of  maintenance  would 
be  increased  without  increasing"  the  profits  received  by  the  Midland 
C'ompany. 

The  Altrincham  Case. — In  Altrinrliaiu  L'liiou  v.  ('hcs/u re  Lines 
ConiDu'ttee  (/),  mider  an  ai>reenient  embodied  in  a  special  Act.  the 
London  ami  North  Western  (!om})any  had  power  to  work  over 
and  use  part  of  tlic  line  vested  in  the  Cheshire  Lines  Committee, 
with  the  stations,  sidings,  waterin<i-phices,  etc.,  on  payment  of 
certain  tolls,  with  the  option  (which  was  in  fact  exercised)  of 
commuting  the  tolls  for  a  fixed  annual  payment  of  2,500/.  This 
sum  proved  to  be  less  than  the  actual  value  to  the  North 
Western  Company,  and  the  rateable  value  calculated  in  the  usual 
way  from  the  earnings  of  the  North  Western  Company's  traffic 
would  have  been  much  greater  than  the  rateable  value  calculated 
with  reference  to  the  sum  of  2,500/.  paid  by  the  company  for  their 
running  powers.  The  Cheshire  Lines  Committee  remained  in 
occupation  of  the  whole  of  their  line,  and  ran  traffic  of  their  own 
over  the  greater  part  of  it,  but  only  traffic  belonging  to  the  North 
Western  Company  ran  over  a  small  part.  The  Cheshire  Lines 
C'Ommittee  being  rated  for  the  whole  upon  the  value  of  the  traffic 
actually  passing  over  their  line,  contended  that  the  rateable  value 
was  the  rent  which  a  hypothetical  tenant  would  give  subject  to 
the  same  restrictions  as  those  under  which  the  committee  held, 
and  not  the  rent  which  a  tenant  entirely  unfettered  might  give  : 
and  that  the  rateable  value  must  be  based  upon  the  profits  which 
could  be  in  fact  earned  in  accordance  with  the  terms  of  the  Act 
under  the  powers  of  which  the  railway  was  constructed,  and  not 
upon  the  profits  which  might  be  earned  were  that  Act  not  in 
existence.  The  contention  was  upheld  by  the  Queen's  Bench 
Division  and  the  Court  of  Appeal  (m).  It  appears  to  have  been 
admitted  in  argument  (on  behalf  of  the  assessment  committee)  that 
if  the  Act  embodying  the  agreement  had  been  a  public  one,  the 
line  could  not  be  valued  at  more  than  2,500/.  a  year  ;  but  it  was 
contended  that  the  Act,  being  only  a  private  Act  (n),  had  only  the 
effect  of  an  agreement  settling  the  rights  of  the  parties  hifer  se^ 
But  the  Court  of  Appeal  held  that  though  the  difference  between 
a  public  and  a  private  Act  affects  the  construction  when  there  is 
any  doubt  as  to  the  meaning,  yet  (when  the  meaning  is  ascertained) 

(0  (188*5).  15  Q.  B.  I).  51)7. 

(;/()  The  deci.sion  appears  to  be  supported  by  the  decision  of  the  House  of  Lords  in 
Smicoate.i  UhIoh.  v.  King.ston-vpoii-JliiU  Ducks,  [189.5]  A.  C.  13G,  infra,  p.  239. 

(;t)  This  appears  to  have  been  assumed,  but  the  Act  was  apparently  a  public  Act  of 
a  local  and  personal  character:  see  the  Interpretation  Act,  1889  (b'Zk.  53  Vict.  c.  63),. 
s.  9. 


CHAl'.  XIV.]  THE    ALTRINCHAM    CASE.  23^ 

the  effect  is  the  same  in  either  case  ;  and  that  the  line  was  "  struck 
Avith  sterility  "  (<>)  by  the  Act. 
And  BowEN,  L.J.,  said  ( p)  : 

"We  mvist  construe  the  Act  to  the  best  of  our  ability,  and  see  whether 
it  really  makes  the  occupation  one  which  never  can  be  beneficial  in  anyone's 
hands  except  to  the  extent  indicated  by  the  sum  reserved  as  rent. 

In  this  case  I  think  that  the  statute,  which  has  created  the  right  to 
make  this  railway,  has  in  the  same  breath  fixed  its  value  for  all  time,  and 
has  enacted  that,  beyond  that  value  the  land  shall  be  for  ever  sterile  in  the 
liands  of  anyone  (q).  Therefore  a  logical  application  of  the  principle,  which 
relieves  from  rateability  the  barren  rock,  relieves  from  rateability  qtia  tixque 
land  the  value  of  which  is  permanently  fixed  by  statute  in  whosesoever  hands 
it  may  be." 

The  judgment  just  quoted  appears  (rightly  or  wrongly)  to  leave 
out  of  consideration  altogether  the  question  what  rent  the  London 
and  North  Western  Company  would  be  willing  to  give  for  the 
line  if  they  had  not  obtained  running  powers  under  the  statutoiy 
agreement,  on  payment  of  2,500/.  a  year.  It  is  true  that  another 
Act  of  Parliament  would  be  necessary  to  enable  them  to  become 
yearly  tenants,  but  it  is  not  clear  that  this  ought  to  make  any 
difference.  For  under  the  existing  statutes  the  Cheshire  Lines 
(jommittee  themselves  could  not  be  tenants  of  the  line  of  which 
they  were  already  owners.  The  definition  of  "  net  annual  value  " 
in  the  Parochial  Assessments  Act,  1836,  renders  it  necessary  to 
make  the  hypothesis  that  the  hereditament  is  let  to  a  yearly  tenant, 
even  though  it  is  not  and  cannot  be  so  let  (?•),  and  it  may  be  said 
to  be  as  reasonable  to  suppose  the  hereditament  let  to  the  company 
having  valuable  rights  over  the  property  as  to  the  actual  occupier^ 
On  the  other  hand,  it  may  be  contended  that  although  the  here^ 
ditament  must  be  supposed  to  be  let,  the  tenant  must  be  assumed 
to  be  under  all  the  conditions  attaching  to  the  actual  occupier. 
it  is  not  clear  how  these  conditions  could  attach  in  the  case  of  the- 
London  and  North  Western  Company. 

Running  powers,  toll-free,  over  dock  company's  property. — 

A  question  very  similar  to  that  raised  in  Altriucham  Union  v. 
Cheshire  Lines  Committee  (s)  arose  in  Sculcoates  Union  v.  Kingston- 
iipon-HuU  Docks  (t).  On  the  dock  company's  estate  were  railway 
and  tramway  lines,  belonging  to  the   company,  but  used  by  the 

((»)  As  to  the  application  of  this  phrase,  vide  infra,  p.  246. 

ili)  15  Q.  B.  D.,  tit  p.  G03. 

(y)  •  This  would  not  be  true  of  the  London  and  North  Western  Company  if  they 
were  to  become  the  occupier.-*. 

(;•)  Vidii  jicr  Lord  Herschell,  L.C,  in  London  County  Council  v.  Erifli  and 
West  Ham.  [1893]  A.  C.  562,  at  pp.  595,  596  ;  Hyde's  Kat.  App.  0^91— 1^'<93),  at 
pp.  431 — 433  ;  xupra,  p.  139. 

{/)  (1885),  15  Q.  B.  1).  597.  (0  [1895]  A.  C.  13G. 
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Nortli  Ea.st(')-n  liiiilwuy  Coiiipany  for  the  traffic  between  tlioir 
railway  system  and  the  docks.  The  Xorth  Eastern  was  the  onh' 
railway  having  access  to  the  docks.  By  the  Dock  Company's  Acts, 
they  were  prohibited  from  taking  any  tolls  for  the  use  of  the  lines, 
but  the  railway  had  in  fact  jxiid  to  the  dock  com})any  5,000/.  a 
year  (?/),  for  each  of  the  five  years  ending  December,  181*0,  when 
the  payments  ceased,  though  the  user  continued.  It  was  found  as 
a  fact  in  the  case  that  the  North  Eastern  (Jom|)any,  or  some  other 
tenant,  could  be  found  who  would  pay  a  rent  for  the  lines  if  such 
rent  could  be  legally  exacted  by  the  dock  company.  The  Court 
of  Appeal  {(lissenUente  Lord  Halsbury)  held  {x)  that  the  dock 
-Com])any  were  liable  to  be  rated  for  the  lines  at  the  rent  which 
such  a  hypothetical  tenant  would  give  ;  the  decision  ])eing  based 
on  the  decision  in  Lo/uion  Coiiiiti/  Council  v.  Kritli  and  West 
Ham  (if),  but  the  House  of  Lords  reversed  this  decision,  on  the 
wround  that  the  principle  of  the  Erlfh  Case  did  not  apply.  Lord 
Herschp:ll   L.C,  said  (:)  : 

"  Xo  doubt,  if  it  could  be  established  that  they  might  earn  more  than 
they  do,  and  only  earn  less  because  the  company  choose  to  forego  a  sum, 
which  they  have  only  to  hold  out  their  hands  to  receive,  it  might  be  fairly 
argued,  as  the  respondents  in  this  appeal  have  argued,  that  in  considering 
what  was  the  rateability  of  this  property,  what  a  tenant  from  year  to  year 
would  give,  you  were  to  come  to  the  conclusion  that  he  would  give  something 
more  than  the  .actual  earnings  or  profits  (the  surplus  of  earnings  over  receipts), 
inasmuch  as  he  has  only  to  come  into  occupation  to  make  them  greater  at 
his  own  will.  I  should  not  for  a  moment  dissent  from  that  argument  if  it 
<50uld  be  established  in  point  of  fact.  The  fact  that  the  particular  occupier 
chooses  to  forego  a  profit  which  he  has  only  to  hold  out  his  hand  to  receive, 
■of  course,  cannot  exclude  that  source  of  profit  from  consideration  when  you 
are  asking  what  a  hypothetical  tenant  would  give.  But  in  the  present  case, 
the  only  company  so  far  as  appears  that  has  a  junction  with  these  railways, 
is  the  Xorth  Eastern  Railway  Company,  and  by  an  Act  passed  by  the  legis- 
lature, no  tolls  can  be  demanded  by  this  dock  company  for  the  passage  of 
traffic  over  their  lines.  .  .  .  It  is  said,  '  But  they  [the  dock  company] 
could  earn  more  profits  than  they  are  earning,  and  therefore  you  ought  to 
suppose  that  a  hypothetical  tenant  would  give  more.'  But  if  the  legislature 
have  said  they  shall  not  earn  the  suggested  further  profits  because  they  shall 
not  charge  tolls,  how  can  it  be  established  as  a  matter  of  fact  that  they 
could  earn  more  ?  It  appears  to  me  that,  if  you  are  to  disregard  such 
statutory  restrictions  as  these,  you  might  just  as  well  say  that  a  railway 
•company  ought  not  to  be  rated  only  according  to  the  tolls  which  it  receives — 
ought  not  to  be  rated  even  according  to  the  tolls  which  it  could  by  law 
receive  within  its  maximum,  but  that  you  ought  to  disregard  its  statutory 
maximum  and  ask  what  a  tenant  from  year  to  year  would  give  for  the 
railway,  if  he  could  charge  any  tolls  which  he  pleased." 

(«)  It  did  not  appear  why  the  railway  company  made  this  payment. 

(_./•)  [IS'.ti]  2  Q.  E.  69. 

(7/)  [1S93  i  A.  C.  562  :  Ryde's  Hat.  App.  (1891—1893).  382  ;  supra,  p.  139. 

(:)  [189.5]"  A.  C.  at  pp.  147—150. 
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''  I  do  not  think  there  is  any  foundation  for  such  a  proposition.  It  is 
supposed  to  be  involved  in  the  decision  in  the  Erlth  Case  (a).  The  Er'ith 
Case  and  all  the  cases  there  dealt  with  were  of  a  totally  different  character, 
I  took  care  to  guard  myself,  as  I  thought,  in  the  opinion  which  I 
delivered  against  being  supposed  to  deal  with  the  class  of  cases  now  before 
your  lordships,  because  I  said  (i),  '  There  is  no  doubt  a  certain  class  of  cases 
in  which  the  amount  of  profit  which  can  be  earned  by  the  occupation  of  a 
hereditament  is  very  material  in  ascertaining  the  sum  at  which  it  should  be 
assessed.  In  the  case  of  gasworks,  waterworks,  and  other  industrial  under- 
takings, where  a  hereditament  is  enhanced  in  value  by  its  connection  with  a 
profit-bearing  undertaking,  the  profits  earned  and  the  shares  of  those  profits 
attributable  to  any  particular  hereditament  have  to  be  taken  into  account, 
and  in  such  cases  as  these  (that  is,  wherever  profits  have  to  be  taken  into 
account)  any  restrictions  which  the  law  has  imposed  upon  the  profit-earning 
-capacity  of  the  undertaking  must,  of  course,  be  considered.' 

"  The  present  case  comes  exactly  within  the  class  of  cases  which  I  had  in 
Aiew  when  I  used  those  words.  .  .  .  The  question  is  whether  you  are 
to  consider  the  profits  which  it  [the  dock  company]  might  earn  if  a  state  of 
things  existed  which  does  not  exist,  or  whether  you  are  to  consider  the 
profits  which  it  can  earn  under  the  only  conditions  under  which  it  is  allowed 
to  earn  profit  at  all.  It  seems  to  me  that  the  latter  is  the  state  of  things 
which  must  be  taken  into  account,  and  that  any  other  course  would  lead  not 
iinly  to  absurdities,  but  to  the  gravest  injustice  as  regards  the  rating 
imposed." 

Use  of  station  at  a  fixed  rent:  the  Fletton  Case. — Questions 
as  to  the  rating  of  a  station  subject  to  a  right  of  user  at  a  fixed 
rent  (similar  to  those  relating  to  the  rating  of  lines  sul)ject  to 
running  powers)  arose  in  I{.  v.  Fletton  (c).  The  Eastern  Counties 
Railway  Company,  being  sole  owners  of  the  Peterborough  Station, 
in  1848  entered  into  an  agreement  by  deed  with  the  North 
Western  Railway  Company,  by  which  the  latter  company  were  for 
nine  hundred  and  ninety-nine  years  to  have  the  joint  use  of  part  of 
the  station,  and  the  exclusive  use  of  another  part,  on  certain  terms, 
including  (inter  alia)  the  payment  of  a  fixed  annual  sum  to  the 
Eastern  Counties  Company.  In  consequence  of  a  subsequent 
fulling  off  in  their  trafhc,  the  station  became  of  less  value  to  the 
North  Western  (Company  than  the  sum  actually  paid  by  them  to 
the  Eastern  Counties  Company  under  the  agreement.  The  latter 
company  being  rated  for  the  whole  station,  and  having  appealed, 
it  was  stated  in  the  case  that  "  for  the  purposes  of  this  case  they 
Avere  to  be  deemed  to  be  the  persons  rateable  in  respect  of  the 
whole  occupation  "  (d).      It  was  held  that,  on  this  assumption,  th(^ 

00  Liindoii  C\miit)i  Council  v.  Erith  and  Wr.sf  Jfitiii,  [LS93J  A,  C.  ')(]2  ;  Ryde"s 
Kat.  App.  (,1801— iSit8).  352,  .wprii,  p.  111. 

CO  See  [1893]  A.  C.  at  p.  592  ;  Hyde's  Kat.  Apn.  (1S91— 1893).  at  p.  42.^.  .yj/^^m. 
u.  172. 

(r)  (1861),  30  L.  .T.  M.  C.  89. 

01)  This  statement  was  apparently  the  result  of  an  agreement  entered  into  in  order 
•to  limit  the  points  at  issue  between  the  parties,  it  being  assumed  that  questions  of 
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Eiistcni  C'ouutics  Coinpiinv  were  asscssnljlc  on  the  full  tiniount 
which  they  rcct'ivcd  IVoiu  the  Xorfh  Western  ( '<ini|):iny,  :uk1  noi 
\\\nm  the  |)r('S('nt  actual  vahic  of  the  station.  In  nivin^j,-  juil^nient, 
CoCKIU'lJN'.  CJ.,  said  ((■}  : 

"  The  fallacy  in  the  argument  in  favour  of  the  Eastern  Counties  Company 
consists  in  looking  at  the  London  and  North  Western  Company  as  the 
occupiers,  and  in  considering  what  a  tenant  from  year  to  year  coming  in  in 
their  place  would  pay  as  rent  for  the  use  of  the  station.  But  the  London 
and  North  Western  Company  are  not  occupiers  of  the  station  at  all  ;  they 
have  only  an  enjoyment  by  way  of  user — in  other  words,  an  easement.  The 
occupiers  are  the  Eastern  Counties  Company,  subject  to  this  easement  of 
the  other  company,  and  the  true  question  is,  what  would  a  tenant  coming 
into  the  place  of  the  Eastern  Counties  Company  give  for  such  occupation  ? 
Now  it  is  plain  that  a  tenant,  coming  into  their  place,  in  considering  what 
rent  he  would  give  after  the  necessary  deductions,  would  take  into  accoiuit, 
as  increasing  the  value  of  the  premises,  the  amount  to  be  annually  {)aid  by 
the  London  and  North  Western  Company  for  their  use  of  the  station.  It  is 
true  the  Eastern  Counties  Company,  if  they  were  to  let  the  station,  thougli 
they  could  of  coui'se  only  let  it  subject  to  the  right  of  the  London  and 
North  Western  Company  to  use  it,  might  (taking  a  lower  rent  from  their 
immediate  lessee)  reserve  to  themselves  the  receipt  of  the  amount  annually 
payable  by  the  London  and  North  Western  Company.  Whether,  under  such 
circumstances,  they  would  or  would  not  still  remain  liable  as  occupiers,  qiuxnl 
a  moiety  of  the  line,  the  London  and  North  Western  Company  having  only 
an  easement  therein,  it  is  unnecessary  to  decide.  It  is  sufficient,  in  our 
opinion,  for  the  present  purpose,  to  say  that,  rehnii  x!c  !<t(ni(ibiis,  they  are 
assessable  to  the  full  amount  of  what  they  receive.  The  true  principle 
according  to  which  the  value  of  the  occupation  to  the  hypothetical  tenant 
contemplated  by  the  Parochial  Assessments  Act  is  to  be  estimated,  is  tt> 
assume  the  continuance  of  those  circumstances  which  constitute  the  value  to 
the  existing  occupier,  unless  it  be  made  to  appear  that  these  circumstances 
are  about  to  undergo  a  change.  But  there  is  nothing  in  the  present  case  to 
lead  to  the  supposition  that  the  Eastern  Counties  Company  will  either 
forego  their  right  under  a  very  advantageous  agreement  which  is  to  bind  the 
London  and  North  Western  Company  to  a  very  remote  future,  or  that  the 
Eastern  Counties  Company  will  either  let  the  station  to  any  other  occupier, 
or  if  they  do,  Avill  place  such  occupier,  relatively  to  the  other  company,  in  a 
different  position  from  that  in  which  they  themselves  stand.  It  will  be 
time  enough  to  deal  with  such  altered  circumstances  when  they  arise.'' 

The  tirst  part  of  the  ])as.sa<>-e  ahove  cited  shows  how  important  it 
is  in  deahno-  with  a  hereditainout  which  is  owned  l)y  oni'  company 
while  another  company  has  an  easement  over  it,  to  determine 
which  of  the  two  companies  is  the  occupier.  For  it  seems  clear 
that  had  the  Xorth  Western  Company  been  held  to  he  occupiers 
for  joint  occui)iers)  of  the  station,  the  sum  which  they  }taid,  l»ein<;- 

amount  were  inclc))enclent  of  the  (juestion  who  were  the  nccupicrs.     In  the  judgnieut 
of  the  Queen's  Bench,  howevpr,  tins  was  not  so.  and  the  question  of  occupation  was 
snbsequentlv  raised  in  R.  v.  L<n-d  Shmird  (ISOS).  8;$  L.  A.  M.  C.  5,  supra,  p.  22;». 
(0  :{U  L.  J.  M.  C.,  at  p.  !I4. 
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in  the  iiuturo  of  rent,  would  not  have  been  conclusive  of  tlic 
rtiteable  value  of  their  occu}»ation  {/ ).  It  would  have  been  open 
to  them  or  to  the  rating  authorities  (as  it  is  wheneA'er  property  let 
on  lease  is  to  l)e  rated)  to  show  that  the  sum  actually  paid  was 
higher,  or  lower,  than  the  true  value.  Whereas,  assuming  the 
Eastern  Counties  Company  to  lie  the  occupiers,  the  sum  received 
by  them  was  made  (according  to  the  judgment  of  the  court) 
conclusive  as  the  measure  of  the  value  of  that  part  of  the  occupation 
which  was  represented  by  the  easeuKMit  of  the  North  Western 
Company.  This  case  therefore  shows  that  payments  received  by 
(though  not  payments  made  by)  the  occupier  of  a  hereditament  by 
virtue  of  his  occupation  must  be  taken  into  account  as  measuring 
the  rateable  value. 

One  consideration  may,  however,  throw  some  doubt  on  the 
correctness  of  the  decision.  Suppose  that  the  North  Western 
( *ompany  had  agreed  to  pay  for  the  right  to  use  the  Peterborough 
Station  a  lump  sum,  instead  of  an  annual  payment,  to  the  Eastern 
Counties  Company,  who  had  spent  that  lump  sum  in  paying  oif 
the  holders  of  debentures,  or  in  buying  rolling  stock,  to  be  used 
only  on  a  branch  line  fifty  miles  from  Peterborough  :  it  would  be 
difficult,  if  not  impossible,  to  contend  that  the  payment  of  this 
lump  sum  should  be  brought  into  account  in  estimating  the 
rateable  value  of  the  station  thirteen  years  later  :  but  (if  the 
annual  payment  actually  agreed  to  was  the  equivalent  of  such  a 
lump  sum)  this  was  precisely  the  contention  in  effect  adopted  by 
the  court.  If  the  payment  of  a  lump  sum  had  been  agreed  upon 
in  1848,  it  would  have  been  clear  in  1861,  when  the  case  was 
argued,  that  the  payment  was  made  to  the  Eastern  (Jounties 
(■ompany,  not  because  they  were  occupiers  in  1861,  but  because 
they  had  been  owners  in  1848.  If  it  be  said  that  an  annual 
payment  would  be  receivable  by  the  occupier  of  the  hereditament 
for  the  time  being,  and  therefore  would  enhance  the  rateable  value, 
while  the  payment  of  an  equivalent  lump  sum  would  not,  it  follows 
that  the  rateable  value  of  a  hereditament  may  be  affected  by  the 
form,  as  well  as  by  the  substance,  of  an  agreement  made  many 
years  before  with  the  then  owner  of  the  hereditament. 

It  must,  however,  be  noticed  that  the  principle  of  R.  v. 
Fletton  (f/)  appears  to  be  supported  by  the  decision  of  the  Court 
of  Appeal  in  Altrincham  Union  v.  Cheshire  Lines  Committee  (JC), 
and  perhaps  also  by  the  decision  of  the  House  of  Lords  in  Scul- 
coates  Lni<m  v.  IIuU  JJocks  (/). 


(/)   Vide  tiupnt,  p.  loo. 

(7)  (1861),  30  L.  J.  M.  C.  89  ;  3  E.  &  E.  450. 

(/O  (1885),  15  Q.  B.  1).  597  ;  50  J.  P.  85,  siqn-a,  p.  238. 

(/)  [1895]  A.  C.  136  ;  .fcd  vide  infra,  pp.  245,  246. 
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Summary  of  decisions  as  to  rating  of  lines  subject  to 
running  powers. — in  Ji.  v.  London^  Bi-/<//it(>ii  and  >'S()uth  Coast 
Rail.  To.  (k),  the  Briuliton  and  South  Eastern  Companies  had 
runninj^  powers  over  each  other's  line  tree  of  toll,  and  the  court 
held  that,  in  ratino-  th(!  Brighton  Company,  to  that  company's 
earnings  must  be  added  the  tolls  which  would  have  been  paid  by 
the  South  Eastern  (*ompany  l)ut  for  the  special  arrangement 
between  the  two  companies  ;  and  that  this  imaginary  toll,  plus  the 
net  receipts  of  the  Brighton  Company,  made  up  the  value  of  their 
line  to  that  company.  This  decision  is  su])ported  ])y  the  first 
Badgworth  Case  {I),  where  the  court  considered  (])ut  did  not 
perhaps  expressly  decide)  that  in  rating  the  Great  AVestern 
Com})any  for  their  line,  over  which  the  Midland  Company  had 
running  powers,  toll-free,  the  value  of  the  Midland  ( "cnipany's 
traffic  over  that  line  must  be  taken  into  account. 

But  this  conclusion  was  expressly  negatived  by  the  second 
Badyworth  Case  (m),  in  which  it  was  held  that  the  rateable  value 
of  the  Great  Western  Company's  line  was  represented  by  the 
value  of  their  own  traffic,  plus  the  right  to  run  toll-free  over 
the  Midland  Company's  line  ;  and  that  the  actual  earnings  of  the 
Midland  Company's  traffic  over  the  Great  AV^estern  Company's  line 
must  not  be  taken  into  account  in  rating  the  latter  company.  The 
value  of  the  Midland  Company's  traffic  being  greater  than  that  of 
the  Great  Western  Company's  traffic,  it  followed  that,  by  giving 
running  powers  over  each  other's  line,  the  two  companies  had  not 
made  a  perfectly  equal  exchange,  and  the  Great  Western  (Company 
received  in  exchange  for  the  ]\Iidland  (Jompany's  running  powers 
a  right  which  was  of  less  value  than  those  running  powers.  So 
that  the  effect  of  the  decision  was,  that  in  rating  the  Great  Western 
Company  the  value  of  the  Midland  (Company's  traffic  to  the  Gi^eat 
Western  Company,  and  not  its  full  value  to  the  Midland  Com- 
pany, was  brought  into  account.  This  princijde  was  followed  in 
Altrincliam  Union  v.  Cheslnre  Lines  Committee  (n),  in  which  the 
North  Western  Company  had  running  powers  over  the  railway  of 
the  Cheshire  Lines  Committee  on  payment  of  a  fixed  annual  sum, 
which  was  less  than  the  full  value  of  the  traffic  to  the  North 
AVestern  Company.  It  was  held  that  the  Cheshire  Lines  Com- 
mittee could  be  rated  in  respect  of  the  North  AVestern  Comjmny's 
traffic  onh'  at  the  suui  actually  paid  to  them  in  respect  of  that 
traffic  :  in  other   words,  the   value   of  the   traffic   to   the  (Cheshire 


(/;)  (1851),  1.")  Q.  B.  313  {ride  supr/r,  p.  23-t).  where  the  question  of  the  proper 
deductions  from  the  toll  for  expenses  is  considered. 

(/)  Midlanil  Rnil.  Co.  v.  Bndqwwtli  (18o4),  3i  L.  J.  M.  C.  2.")  ;  11  L.  T.  303  ; 
13  \V.  H.  202  ;  20  J.  \\  211.  ><npva.  p.  23.-). 

(h/)  Gnuit  II  vi^ti',-,i  Rail.  C.\  v.  Radoworth  (18i)7),  L.  li.  2  Q.  B.  1:A  ;  31  J.  P. 
2S1;  3fi  L.  J.  M.  C.  33.  .riprw.  p.  236. 

(«)  (1885).  15  Q.  B.  D.  597,  supva,  p.  238. 
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Lines  Committee,  and  not  its  value  to  the  North  Weirtern  Companv, 
was  brought  into  the  account. 

A  decision  in  accordance  with  this  decision  was  oiven  in  the 
converse  case,  in  B.  v.  Fletton  (o)  ;  for  there  the  North  Western 
Company  paid,  for  the  joint  use  of  a  j^tation  occu])ied  by  the 
Eastern  Counties  Company,  an  annual  sum  qreater  than  the  true 
vakie  of  the  station  to  the  North  AVestern  Company  ;  and  it  was 
held,  that  in  rating  the  Eastern  Counties  Company  the  sum  which 
they  received  for  the  joint  use  of  the  station  (I.e.,  its  value  to  them, 
and  not  its  true  value)  must  be  brought  into  account  (  p)- 

A  similar  principle  appears  to  be  the  foundation  of  the  decision 
as  to  the  rating  of  the  railways  in  Sndcnates  Union  v.  JIuU 
Docks  (q).  In  that  case  the  North  Eastern  Railway  Company  had 
the  right  of  running  toll-free  over  lines  lielonging  to  the  dock 
company,  and  it  was  held  that  in  rating  the  dock  company  the 
toll  which  the  North  Eastern  Company  (or  any  other  company) 
would  in  other  circumstances  have  given  for  the  right  to  run  over 
the  lines  ought  not  to  be  brought  into  account  ;  in  other  words, 
the  decision  may  appear  to  be  that  the  value  of  the  lines  to  the 
dock  compau}-,  and  not  their  value  to  the  North  Eastern  Railway 
Company,  must  determine  their  value. 

It  must  be  noticed  that  this  decision  appears  to  overrule  Ii.  v. 
London,  Bviriliton  and  South  Coast  Bail.  Co.  (r).  where  it  was 
held  that  a  hypothetical  toll,  payable  for  running  powers,  must  be 
assumed  to  be  received  by  the  company  owning  the  line,  thouoh 
no  toll  in  fact  be  paid  :  and  it  is  not  clear  that  the  decision  in 
Sculcoat.es  Union  v.  Hull  Docks  (s)  is  not  really  at  variance  with 
R.  V.  Fletton  (t)  and  Altrinchani  Union  v.  CJiesliire  Lines  Com- 
mittee (u).  In  Sculrixttes  Union  v.  Dull  Docks,  the  facts  appear 
to  ])e  stated  incompletely.  It  is  said  that  the  dock  company  were 
prohibited  by  their  Acts  from  charging  any  tolls  for  the  use  of 
their  lines,  and  this  no  doubt  was  a  limitation  of  the  earnino-s  of 
the  dock  company.  It  does  not  appear  whether  this  limitation 
was  accepted  by,  or  imposed  upon,  the  dock  company  without  anv 
valuable  consideration  being  received  by  tliat  companv.  If  the 
right  to  run  over  the  dock  company's  lines  had  been  granted  in 
consideration  of  an  annual  payment  to  the  dock  companv,  then, 
according  to  jR.  v.  Fletton  (.?;),  and  Altrincliam  Union  v.  Cheshire 
Lines  Committee  (ij),  that  annual  payment  ought  to  be  taken  into 

0')  (18(11),  30  L.  J.  M.  C.  89  :  3  E.  &  E.  4.J0. 

iji")  See  the  remarks,  xuprit.  p.  243,   as  to  the  (littifiilty  of  follnwing  out  this 
principle. 

(7)  [18;t.5]  A.  C.  130.  101  pra,  pp.  239— 2-tl. 

(/•)  (18.->1),  1.-.  Q.  B.  313,  Hupra.  p.  233. 

CO   [180.5]   A.  C.  13(;. 

(0  (1801).  30  L.  J.  :M.  C.  89.  ><i,im(.  p.  241. 

(«)  (188.5),  l.->  Q.  B.  D.  597,  *«^;;-«,  p.  238. 

Or)  (1801),  30  L.  .1.  M.  C.  89.  (v)  (188.-,).  L".  Q.  B.  1).  .".97. 
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account  in  rating  the  dock  company,  whothcr  tho  annual  payniont 
were  more  (z)  or  less  (a)  than  the  value  of  the  right  to  run  over 
tliose  lines.  And  if  such  an  amiual  ])aynient  ought  to  he  taken 
into  account,  whv  should  not  the  payment  of  a  capital  sum,  once 
for  all.  be  taken  into  account  ?  It  had  already  been  held  in  the 
second  Biuhncoi'tli  Case  (A),  that  a  right  to  run  over  the  Midland 
Company's  line  nnist  be  taken  into  account  in  rating  the  Great 
Western  Compan}-  :  and  on  princi])le  it  seems  difficult  to  draw 
any  distinction  l)et\veen  a  single  ])ayment  of  a  ca])ital  sum,  a 
continuing  j)ayment  of  an  annual  sum,  or  a  continuing  exercise  of 
valuable  rights.  If  one  ought  to  be  taken  into  account  all  ought 
to  be.  But  in  Smlroates  i'nion  v.  IhiJl  hocks  (/),  the  House  of 
Lords  appear  to  have  assumed  that  no  valualjh^  consideration  was 
received  by  the  dock  company  for  the  grant  of  running  powers 
free  of  toll  to  the  North  Eastern  Railway  ( *onipany.  If  that 
assumption  were  true,  and  if  tlie  dock  conn)any,  or  an}'  occupier 
of  the  lines,  were  bomul  to  give  similar  ])owers  to  any,  and  every, 
company  that  chose  to  ask  for  them.  j)0ssibly  it  might  be  said 
(adopting  the  ])hrase  used  in  Alirincliam  i'nion  \.  CliesJii re  Lines 
Committee  (d)),  that  the  lines  were  "struck  with  sterility."  Before 
proceeding  to  consider  the  applicability  oi'  that  phrase,  it  may  be 
noticed  that  Parliament  very  seldom,  if  ever,  grants  to  one  com- 
pany valuable  rights  over  the  ])roperty  of  another  without  giving 
valuable  consideration  to  the  latter  com]iany  :  and,  therefore,  if 
the  assumption  made  by  the  House  of  Lords  in  ScuJcoates.  Union  v. 
Hull  Docks  was  correct,  the  principle  laid  down  in  that  case 
cannot  be  of  very  general  application. 

The  application   of  the   phrase  "  struck   with   sterility." — 

This  ])hrase  appears  to  have  been  first  used  in  ( 'oomJier  v.  Berh- 
sliire  J  J.  (e)  to  describe  property  which,  "  as  long  as  the  law  is 
ol)gerved,  cannot  have  any  annual  value  in  the  hands  of  anybod}'." 
The  ])est  instance  ( though,  it  is  believed,  not  given  in  any  of  the 
reported  cases)  is  the  surface  of  land  dedicated  to  the  public  as  a 
highway.  No  one  will  give  any  rent  to  become  the  occnjjier  of 
the   surface  of  an   ordinary  highway,  though   a  tenant   might  be 

(--)  As  ill  U.  V.  Flctton. 

(rt)  As  in  Altrincham  Vnion  v.  Chexhirc  Lines  Committee. 

(i)  Greiit  Western.  Eail.  Co.x.  Badfjivorth  (1867),  L.  li.  2  (.1  B.  251,  .s'^/y;;v/, 
p.  286. 

(r)   [1895]  A.  C.  136. 

erf)  (188.5).  15  Q.  B.  D.  597,  supra,  j).  238. 

CO  In  the  Court  of  Appeal,  by  Brett,  L..J.  (.iftcrwards  Lord  Esher.  M.K.) 
(1882).  10  Q.  B.  1).  267,  at  p.  282.  In  X'jrth  and  South  Western  Jiinetion  Hail. 
Co.  V.  Brentford  Union  (18S7),  IS  Q.  B.  J).  1\0,  at  p.  757,  Lord  KsHEK,  M.IL.  said  : 
"  If  an  Act  of  Parliament  says  that  the  occupier  of  the  property  is  to  liold  on  such 
<'()nditions  as  would  render  the  premises  ineajnihle  of  eonniiandintj  a  /vv//,  then,  in 
figurative  terms,  the  premises  are  said  to  be  struck  with  sterility."  Jt  is  to  be  noticed 
that  this  statement  does  not  use  the  plirase  "  incapable  of  creating  a  profit."  Property 
may  command  a  rent  though  the  occupation  of  it  does  not  create  a  profit. 
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found  for  a  coal  mine,  or  for  gas  or  water  })ipe.s  underneath  it  ; 
and,  if  an  Act  be  passed  authorisino-  the  construction  of  a 
tramway  on  the  surface,  with  power  to  charge  fares  for  the 
carriage  of  passengers,  a  tenant  could  be  found  for  the  tramway. 
The  liighway  is  no  longer  struck  with  complete  sterility.  But  the 
fertility  of  the  soil  (to  :ulopt  the  same  tigure  of  speech)  may  be 
controlled  by  statute.  If  the  Act  authorising  the  construction  of 
the  tramways  limits  the  fares,  the  rateable  value  of  the  tramway 
must  be  calculated  subject  to  those  limitations,  because  no  tenant 
will  "give  a  rent  calculated  on  a  supposed  profit  which  the  law  will 
not  permit  him  to  earn. 

So  far,  the  phrase  is  appropriate  and  useful.  But  it  has  been 
applied  to  hereditaments  which  are  really  of  a  dilferent  character. 
It  was  applied  in  Altrincliam  Cnion  v.  Cheshire  Lines  Committee  (_/) 
to  the  lines  occupied  by  the  committee,  over  which  the  North 
Western  Railway  (Jompany  had  running  powers,  paying  to  the 
connnittee  a  fixed  annual  sum  which  was  less  than  the  true  value 
of  the  running  powers  to  the  North  Western  Company.  The  line 
was  said  to  be  ""  struck  with  sterility  *'  to  any  greater  extent  than 
the  fixed  annual  payment,  ])y  the  Act  giving  the  running  powers. 
It  is  submitted  that  the  use  of  the  phrase  is  misleading.  Adopting 
the  same  figure  of  speech  it  may  be  said  that  the  Act  giving  the 
running  powers  and  fixing  the  payment  to  be  made  for  them,  did 
not  strike  the  land  with  sterility,  but  merely  directed  who  should 
reap  the  oroi)s.  The  line,  when  made  subject  to  the  running- 
powers,  was  more  fertile  than  it  would  otherwise  have  been.  The 
case  would  have  been  different  had  the  Act  limited  the  fares  which 
the  public  could  be  charged.  As  it  w\as,  more  traffic  was  carried, 
and  more  profit  was  earned,  by  the  exercise  of  the  running  powers 
than  would  have  been  possible  if  the  running  powers  had  not 
existed.  It  is  true  that  the  profit  did  not  go  into  the  coffers  of 
the  Cheshire  Lines  Committee,  but  does  that  make  any  difference? 
•Suppose  that  the  bargain  between  the  North  Western  ( 'ompany 
and  the  committee  had  taken  this  form — that  the  committee 
should  in  the  first  instance  receive  all  the  earnings  over  the  line, 
but  should  pay  over  to  the  North  Western  Company  everything 
beyond  2,500/.  a  year  ((/).  The  surplus  payable  to  the  company 
would  be  in  the  nature  of  a  ground  rent,  which  cannot  be 
deducted  from  the  value  of  i)remises  in  order  to  ari-ive  at  the 
rateable  value. 

Again,  suppose  that  the  committee,  in  order  to  get  rid  of  the 
onerous  covenant  with  the  North   Western   Company,   agreed  to 

(/)  (188.1),  15  Q.  B.  1).  .-)97.  .siipra,  p.  2SS. 

(//)  The  claim  to  make  a  deduction  from  the  total  earnings  in  respect  of  the  surplus 
jiaid  over  to  the  North  AVestern  Compauy  might  be  disputed  on  the  authority  of 
li.  V.  Rhymnni  Ikill.  Co.  (1.^09),  L.  R.  4  Q.  B.  279,  infra,  p.  248. 
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})ay  them  a  capital  i^iini  ol"  100.000/..  and  tliercupon  become 
entitled  to  take  such  toll-  liom  the  North  Western  Company  as 
^vould  have  hovn  payable  if  no  special  contract  had  ever  existed  : 
it  would  be  impossible  to  contend  that  any  deduction  should  be 
jiiade  from  the  earnings  of  the  committee  in  respect  of  the  sum  of 
100,000/.  That  would  rei)resent  part  of  the  price  ])aid  by  the  o^vner 
to  accpiire  the  hereditanu-nt.  and  he  mioht  as  well  claim  a  deduc- 
tion for  the  cost  of  obtaining  the  Act  of  Parliament  authorising 
the  railway  (h).  In  truth,  the  concession  of  runuino  powers  to 
another  company  very  often  rej)resents  the  price  paid  to  buy  off 
an  opposition  to  a  bill,  and  nsay  even  be  the  necessary  condition 
on  which  the  bill  is  passed. 

It  is  ;i  fundamental  i)rinciple  that,  if  once  profits  are  made,  the 
ultimate  destination  of  these  profits  is  immaterial,  and  the  occupier 
is  rateable  for  the  full  value,  even  though  he  may  be  bound  (either 
Ijy  contract  or  by  statute)  to  hand  over  all  the  profits  to  his 
landlord  (/),  or  to  devote  them  to  public  pur[)Oses  (/),  or  (as  in  the 
case  of  the  owner  of  tithe  rentcharge)  to  ex^jcnd  them  in  the 
salary  of  a  curate  (/}. 

It  appears,  therefore,  that  in  the  case  of  hereditaments  occupi<'d 
for  the  sake  of  making  profits,  the  phrase  "  struck  with  sterility  "' 
ought  to  be  applied  only  to  those  hereditaments  where  the  })i ofits 
are  limited  by  statute  or  otherwise,  and  the  phrase  ought  not  to 
be  applied  to  hereditaments  where  the  profits  are  not  so  limited, 
though  they  may  be  divided  among  several  persons,  or  may  be 
pavable  ultinuitely  to  some  person  other  than  the  actual  occupier. 
If  this  view  be  correct,  it  ^eems  that  the  phrase  was  misajiplied  in 
Altrinchcmi  L'nion  v.  Chtslirre  Lines  Committee  (nt).  and  })erhaps 
also  in  ScuJroafes  Vruon  v.  IhiJl  Ifocls  (n). 

Decisions  as  to  running  powers  tested  by  analogy  to  other 
cases. —  It  i>  now  pro})0>e(l  to  Test,  by  ;i  com}iari>c>n  with  other 
cases,  the  group  of  decisions  of  which  the  second  JJaih/iroifh 
Case  (n)  and  Altrhicliant  Cnion  v.  C/ieshii-e  Lines  Committee  (j>) 
are  the  most  })rominent.  In  it!,  v.  IfJu/mne//  Hail.  Co.  (y),  the 
Bute  trustees,  who  were  owners  of  docks  and  wharves  at  Cardiff, 
let  the  wharves  to  the  railway  comjiany  ;  the  company  were  the 
sole    occui)iers    of   the    Avharves.    but    Ity    the   agreement    certain 

(//)  A  claim  of  a  deduction  under  this  bead  was  made,  and  rejected,  in  II.  v.  Urcnt 
^\'c!^tern  Bail.  Co.  (184G).  (J  Q.  B.  IT'.l,  at  pp.  20i,  2U5. 

(0  See  B.  V.  Parrot  (1794).  r,  T.  K.  5!t3,  xiiprx,  p.  128. 

(Z-)  J(i7H'.i\.  JJrrsry  Doch.s  (ISCr,).  11  H.  L.  C'as.  443.  *?//>/■«.  p.  i:i8. 

(0  11.  V.  Shcrfcrrf  (lS*i7).  L.  K.  2  Q.  B.  oOH  :  see  CJiaptei  XXIII.,  i^ifnt.  See  also 
Ji.  V.  BJii/))UN'i/'Ba-n.  Co.  (lyO'.l),  I-  i<-  -^  Q-  15.  270,  ■hifra,  p.  249. 

(w)  (188o),'ir)  Q.  B.  D.  597,  i^iijira.  p.  2H8. 

(«)  [1895]  A.  C.  13(J.  .snjjrii.  pp.  23'.'— 241. 

((i)  O'riat  ^yr.^tl■rn  Bail.  Co.  v.  Ba(hjinrfh  (1^07).  L.  1{.  2  (^  15.  'irA,  ."iipra, 
p.  23G. 

(^0  (1885),  15  Q.  B.  D.  597.  .*?/^>/v/.p.  238. 

((?)  (1869),  L.  E.  4  Q.  B.  276. 
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"wharfage  dues  payable  on  all  goods  shipped  or  unshipped  at  the 
■wharves  were  reserved  to  the  trustees,  and  were  jjaid  direct  to 
rheni  by  the  owners  or  consignees  of  the  goods.  It  was  held  that 
the  railway  company,  as  sole  occupiers  of  the  wharves,  were  liable 
to  be  assessed  for  the  full  rateable  value  of  the  premises,  including 
the  wharfage  dues.  The  following  passage  is  taken  from  the 
considered  judgment  of  the  court  (r)  : 

■•  It  is  clear  that  no  rate  in  respect  of  these  wharfage  dues  could  be 
imposed  on  the  trustees  of  the  Marquis  of  Bute,  who  are  occupiers  of  the 
docks  only,  and  not  of  the  wharves  ;  and,  therefore,  unless  the  appellants 
were  liable  to  be  rated  in  respect  of  the  increased  value  of  the  wharves 
arising  from  these  wharfage  dues,  the  parish  would  be  wholly  deprived  of 
any  rate  in  respect  of  a  very  considerable  part  of  the  true  value  of  the 
wharves.  If  the  trustees  had  made  no  demise  of  the  wharves,  but  had 
themselves  remained  in  possession  of  them,  as  well  as  in  receipt  of  the 
wharfage  dues,  they  would  have  been  rateable  in  respect  of  the  entire  value 
of  the  wharves,  taking  into  account  the  dues  in  question.  So.  if  the  trustees 
had  included  in  their  demise  to  the  appellants  the  right  of  receiving  the 
wharfage  dues,  the  appellants,  even  though  liable  to  pay  an  increased  rent 
equal  to  the  amount  of  the  dues,  would  in  like  manner  have  been  rateable 
for  the  entire  value  of  the  wharves  as  enhanced  by  the  dues.  And  it  would 
appear  very  unreasonable  and  unjust  that  by  an  arrangement  between  the 
parties  like  that  which  exists  in  this  case,  and  whereby  the  trustees  give  to 
the  appellants  the  sole  right  of  occupation,  but  reserve  to  themselves  the 
right  of  receiving  the  dues,  which  form  in  substance  a  large  part  of  the 
profits  and  value  of  the  occupation,  they  should  Ije  able  to  exempt  this  part 
from  all  rateability. 

'•We  are  of  opinion  that  the  appellants,  as  sole  occupiers  of  the  wharves, 
are  lialjle  to  be  rated  in  respect  of  the  full  rateable  value  of  the  premises  in 
their  occupation,  without  regard  to  the  precise  amount  of  benefit  which  they 
themselves  derive  from  such  occupation.  We  consider  the  principle  to  be 
involved  in  the  decision  of  the  Jfersei/  Dock  Case  (s).  We  had  occasion  to 
refer  to  this  decision  and  to  act  upon  it,  in  the  recent  case  of  R.  v. 
Sherford  (/),  which  has  a  very  close  application  to  the  present  case.  In  that 
case  the  incumbent  of  three  united  parishes  claimed  to  deduct  from  the 
assessment  upon  him  for  his  tithe  rentcharge  the  salaries  necessarily  paid 
by  him  to  two  curates,  and  which,  jna  tft/ito.  diminished  his  beneficial  interest 
in  the  rentcharge  ;  but  such  a  deduction,  although  sanctioned  by  a  prior 
decision  in  the  Jlacloiey  Cane  (;/),  was  disallowed  by  this  court  upon  the 
authority  of  the  Jlersei/  Doch  Case,  and  we  then  pointed  out  the  fallacy  of 
confounding  the  rateable  value  of  the  property  occupied  with  the  remunera- 
tive value  to  the  particular  occupier  "'  (./). 

It  is  not  stated  in  1'.  v.  J'hi/miie>/  Jlail.  Co.  (//).  from  the  judg- 
ment in  which  case  the  above  extract  is  taken,  that  the  agreement 


(r)  L.  li.  4  Q.  15..  at  p.  282.  (.«)  (isi;.",).  11   H.  L.  Cas.  44H. 

(0  (l.%7).  L.  R.  2  Q.  B.  .-iOB.     Sec  Chapter  XXIII..  ui/ni.  p.  444. 
0')  (1858),  E.  B.  &  E.  1. 

(•'•)  See  also  i?.  v.  WnJiliu/  (183.")),  4  A.  &  E.  40  :    /iifrd.  p.  344  ;  and  Melhovrnc 
TriDitwiiii   C'li.  v.  Mayor,  dr..  of  F'dzroy.  [1901  j   A.  C.  153.  Infni  p.  34,"),  iiote(c/). 
(y)  (18(;<t),  L.  I{.  4  Q.B.  27(;. 
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l)er\veen  the  railway  o()in])any  and  tlic  ()wn<'rs  of  the  docks  A\as 
<'X))r<'ssly  sanctioned  by  an  Act  of  rarliament,  hut  it  is  extremely 
likely  that  this  was  the  case. 

Summary  of  a  valuation  of  a  line  of  railway. — Let  us  now 

"take  the  case  of  an  ordinary  line  of  railway,  owned  and  Avorked  at 
a  profit  by  one  and  the  same  comj)any,  and  free  from  the  com- 
plicated questions  which  may  arise  in  the  case  of  a  l)rancli  line 
"worked  under  a  lease  (z).  perhaj)s  at  a  loss  (a),  or  in  the  case  of  a 
line  subject  to  running  powers  granted  to  other  com])anies  (/'). 

To  such  a  case  the  "parochial  principle  "'  must  ):»e  applied  ;  that 
is  to  say,  we  must  start  with  the  receipts  and  expenses  in  the 
parish  (.").  Having  deducted  the  latter  from  the  former,  we 
arrive  at  the  net  receijits  attributable  to  line  and  stations.  From 
the  net  recei[)ts  we  deduct  a  })ortion  attributable  to  the  stations, 
and  the  remainder  represents  the  net  receipts  attributable  to  the 
line,  divisible  between  landlortl  and  tenant.  Having  deducted  the 
tenant's  share,  the  remainder  is  the  gross  value,  or  the  gross 
estimated  rental  payable  to  the  landlord,  from  which  we  subtract 
the  "  statutory  deductions "  for  "  repairs,  insurance,  and  other 
exjienses  necessary  to  maintain  the  hereditament  in  a  state  to 
eonnnand  the  rent  "  ((Z).  The  remainder  is  the  net  annual  (or 
rateable)  value.  In  the  pages  immediately  following  we  ])roceed 
to  consider  these  various  steps  in  detail  (e). 

Proof  of  the  gross  receipts. — The  Railway  and  (  anal  Ti-affic 
Act,  l.ssy  (/■;.  Ijy  s.  4:.s,  enacts  as  follows  : 

••  On  any  rating  appeal,  and  before  any  court,  "where  it  may  be  material  to 
show  the  receipts  or  profits  of  a  railway  company  or  canal  company,  or  rail- 
way and  canal  company,  it  shall  be  lawful  for  the  company  to  prove  the 
same  by  written  statements  or  returns  verified  by  the  affidavit  or  statutory 
declaration  of  the  manager  or  other  responsilile  officer,  and  any  such  state- 
ments or  returns  shall  l^e  prima  facie  evidence  of  the  facts  therein  stated 

(r)  As  ill  S(i)/tii  E(t.s1crn  Had.  Co.  v.  I)iirhin<i  (lS.j4).  8  K.  ct  B.  41)1.  .iiijira, 
p.  210. 

(a)  As  in  Liuulon  and  Xorth  WrxUn-n  Ihiil.  Co.  v.  Cannorlt  (_1S(;3),  'J  L.  T.  325, 
iuirni,  p.  213. 

(1>)  As  in  R.  V.  London.  JirJijhton  and  South  Coa.-<t  lliiil.  Co.  (isr.I),  15  Q.  B.  313, 
••iiijira,  p.  233  ;  and  in  the  two  JJadi/worfli  Cascft.  JMidhiiid:  Itit'il.  Co.  v.  Budiiworth 
(l.S(;4),  34  L.  .1.  M.  C.2.3,  .siijira.  p.  23."),  and  Gn-at  Western  Hail.  C'o.x.  Badyicorth 
(18G7).  L.  1{.  2  Q.  B.  251,  .■<i/jini,Y).  230. 

(r)  The  question,  on  what  year's  accounts  are  tlie  eakulatioiis  to  be  based,  is 
considered  inj ra,  p.  '2TA. 

(^d)  See  the  detinition  of  "  net  annual  value  "  in  s.  1  of  the  I'arochial  Assessments 
Act,  1830,  and  the  detinitions  of  '•  gross  value  "  and  '•  rateable  value"  in  s.  4  of  the 
Valuation  (Metropolis)  Act,  LSO'J.     Both  Acts  are  set  out  in  ^Vppeiidix  II. 

((-)  Specimens  of  valuations,  in  a  taV>ular  form,  may  be  found  in  Kyde's  Met.  Kat. 
App..  at  pp.01,  02.  2'J7.  302  :  in  Kyde's  Kat.  App.  (1880— IS'.MI),  ut  pp.  1  4."i,  21.'');  and 
in  Byde  and  Konstam's  Kat.  App.  (1894—1904).  at  i)p.  17— 20.  and  73—70.  But 
these  valuations  must  be  read  with  the  remarks  in  the  following  pages  of  this  volume, 
on  the  details  of  the  calculations. 

(./■)  51  &  52  Vict.  c.  25. 
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with  respect  to  such  receipts  or  profits  :  Provided  that  the  person  by  whom 
any  such  affidavit  or  statutory  dechxratiou  is  made  shall  in  every  case,  if 
roquii-ed,  attend  to  be  cross-examined  thereon." 

This  section  does  not  direct  that  the  comjjany  shall.  l>efore  the 
hearing,  give  notice  of  intention  to  })rove  the  gross  receipts  bv 
means  of  an  affidavit  :  nor  does  it  say  that,  if  such  notice  be  given, 
the  other  parties  must  give  notice  that  they  require  the  attendance 
of  the  person  making  the  affidavit,  for  cross-examination.  It 
would  probably  be  best  for  the  parties  to  give  the  notices  above 
referred  to,  in  order  to  avoid  the  danger  of  having  to  pay  the  costs 
of  an  adjournment  (</). 

So  much  for  the  mode  of  proof:  the  thing  proved  cannot 
generally  be  more  than  an  estimate  or  an  approximation,  but  the 
recei})ts  for  both  passenger  and  goods  must  be  ascertained  as 
nearly  as  may  be.  The  receipts  from  passengers  travelling  over 
the  line  in  the  })arish  must  be  ascertained  (approximately)  by 
taking  a  mileage  proportion  (h)  of  all  fares  paid  for  })assing  over 
that  line  :  and  where  tickets  are  issued  available  by  an  alternative 
route  in  another  parish  (as  frequently  happens'  in  the  case  of 
season  tickets  and  return  tickets),  even  the  most  minute  examina- 
tion of  the  company's  l^ooks  will  not  show  the  ])recise  earnings  in 
the  parish.  The  examination  of  the  books  is  alwavs  a  eostlv 
proceeding,  and  com})anies  cannot  be  compelled  to — and  as  a  rule 
<lo  not — enter  upon  it  until  the  appeal  comes  Ijefore  the  quarter 
session.s,  and  the  valuer  on  behalf  of  the  parish  authorities  has,  in 
most  cases,  to  make  the  best  estimate  he  can.  In  R.  v.  Kssex 
J  J.  (/)  it  was  held  that  a  railway  company  were  not  bound  to 
[troduce  their  books  showing  the  gross  receipts,  on  the  hearing  of 
an  objection  before  the  assessment  committee  under  s.  1  of  the 
Union  Assessment  Committee  Amendment  Act,  18G4  (A).  Of 
course,  if  a  i-ailway  company  refuse  information  as  to  gross  receipts 
when  they  have  in  fact  ascertained  them,  that  is  a  fact  which  can 
be  taken  into  account  by  the  quarter  sessions  in  dealing  with  the 
costs  of  an  appeal. 

In  R.  V.  Stockton  and  Darlington  Rail.  ( 'o.  (J)  the  company  had 
])Ower  to  take  a  toll,  but  did  not  do  so,  being  afraid  that  (if  they 
did)  they  would  lose  certain  mineral  traffic  :  it  was  held  that  the 
toll  could  not  be  rated.     Cockburx,  C'.J.,  said,  "*  We  must  assume 

(//)  In  London  ttnd  Xortk  Wcxtcni  Rail.  Co.  v.  Hiuiipitti'dd  (lSit7),  Rytle  and 
Koustam's  Rat.  App.  (1894 — 11(04),  14,  where  the  company  ba(i  not  given  notice  of 
intention  to  use  an  affidavit,  the  London  quarter  sessions  held  that  it  was  not  too 
late  for  the  respondents  in  a  rating  appeal  to  insist  at  the  hearing  on  the  attendance 
of  the  deponent  fen-  cross-examination. 

(/')  As  to  the  measurement  of  the  mileage,  vidf  hifni,  p.  2.58  :  as  to  receipts  from 
goods  traffic,  see  p.  2.52.  under  the  head  of  "Terminals.  Cartage,  and  Deliverv." 

(0  (1882),  46,1.  P.  724. 

(/•■)  Set  out  in  Appendix  II.,  infra.  (0  (1803),  8  L.  T.  422. 
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that  tbc  raihvay  company  are  the  best  judocs  of  their  own  interest." 
In  ii\  V.  -S'^  Fancras  (m),  the  North  London  Company  ran  over 
the  Bhickwall  Railway,  paying  to  the  Blackwall  Company  a  fixed 
sum  out  of  the  fare  of  each  passenger  carried  over  the  Bhickwall 
Railway  :  it  was  held  that  in  rating  the  North  London  (\)mpany, 
the  sums  paid  over  to  the  Black\vall  Company  should  l)e  deducted 
from  the  receipts,  and  Cockburx,  C.J.,  pointed  out  that  in  resj)ect 
of  those  sums,  the  Blackwall  Company  would  he  rateal)le. 

The  government  duty  payable  l)y  the  company  in  respect  of 
passenger  traffic  must  1)6  deducted  at  some  stage  of  the  calculation, 
and  may  be  conveniently  deducted  at  the  connnencement.  l)y 
bringing  into  account  the  gross  receipts,  minus  the  government 
duty. 

Terminals,  cartage,  and  delivery. — Li  dealing  with  receipts 
tVom  goods  trattic,  these  itenis  may  have  to  be  considered.  Ter- 
minals consist  of  that  part  of  the  charges  made  for  the  carriage  of 
goods  wdiich  is  attributable  to  the  accommodation  provided  and  tlie 
services  rendered  in  loading,  unloading,  despatching  and  receiving 
goods  at  the  stations  (n).  >..  The  charges  for  cartage  and  delivery 
are  for  collecting  goods  l)efore  the  journey  on  the  railway  l)egins, 
and  for  delivering  them  from  the  terminus  where  the  journey  has 
eniled.  These  latter  recei|)ts  are  not  earned  on  the  railway  at  all, 
and  must  not  be  brought  into  account  :  and  if  any  rates  incbide 
cartage  and  deliverv  charges,  the  proportion  attributable  to  those 
charges  must  be  deducted.  Where  one  company  receives  goods 
and  despatches  them  over  the  line  of  a  second  company,  to  the 
station  of  a  third  com])any,  under  the  railway  clearing-house 
system,  the  first  aad  third  companies  each  receive  for  '•  terminal 
charges  "  a  share,  which  is  deducted  from  the  total  sum  paid  for 
carriage,  and  the  remainder  is  divided  ))etween  the  three  com- 
panies, in  proportion  to  the  mileage  on  each  company's  line. 

In  li.  V.  Eastern  ( 'ount/es  Rdil.  Co.  (o),  it  was  contended  by  the 
con)pany,  that,  in  calculating  the  value  of  a  line  from  the  total 
parochial  earnings  of  the  line  in  the  parish,  a  deduction  ought  to 
be  made  of  a  sum  eijuivalent  to  the  terminals  calculated  on  the 
clearing-house  system  (/>),  on  the  ground  that  this  sum  was  earned 
1)V  the  stations,  and  not  l)y  the  line.     But  the  court  held  that  the 


C«0  (ISCS),  32  J..  ,r.  M.  C.  14G. 

(//)  ••Terminals"  were  distingnisbed  from  the  charge  for  cartage  and  delivery  in 
BnclijaxtlcKjh  ami  Tohw.t  Hail.  Co.  v.  >'.w^//  Drroii  Hail.  Co.  (1S74).  1  Ncv.  &  Mac. 
H21  :  Manclu'xtcr,  Slieffi'thl  and  Linroln.^liirc  Hail.  Co.  v.  Cai.ifor  and  Glnndford 
Brif/'l  Unioii.1  (1874).  2  >'ev.  A:  Mac.  .")H. 

00  (lS(i3).  32  L.  .I.M.  C.  174:  N.  C.  .sith  nom.  Ea.^cvn  Counties  Bail.  Co.  v. 
Gri-at  Annrdl,  27  .].  V.  428. 

(y>)  The  case  did  not  deal  with  through  traffic,  and  the  company  therefore  received 
the  whole  of  the  snnis  paid  for  carriage,  the  calcnlations  of  the  terminal  being  made 
merely  for  the  purpose  of  the  rating  appeal. 
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stations  must  l)e  treated  as  only  indirectly  contributing  to  the 
profits  o£  the  line  {<]),  and  that  the  terminals,  and  the  expenses 
incurred  in  earning  them,  were  part  of  the  general  earnings  and 
expenses  of  the  line,  and  must  be  treated  in  the  same  way  as  anv 
other  part  of  the  gross  receipts  and  outgoings. 

AVhere  terminals  are  shared  by  two  companies,  it  becomes 
difficult  to  apply  this  decision, — that  terminals  must  be  regarded 
as  earned  by  the  line,  and  must  be  spread  over  the  whole  line. 
In  Manchester,  Sheffield  and  Lincolnshire  Hail.  Co.  v.  Caistor  and 
(jrlandford  Brigg  Unions  {r),  the  terminals  were  divided  between 
two  companies,  which  owned  unequal  lengths  of  line  over  which 
the  goods  were  carried.  It  was  held  that  the  terminals  must  Ije 
(Uvided  equally  between  the  two  companies,  even  though  less  than 
half  the  mileage  for  which  the  fares  were  paid  was  on  the  line  of 
the  company  appealing  against  the  rate,  which  line  was  thus 
credited  with  a  higher  share  of  the  terminal  per  mile  run  than  the 
other  line.  The  effect  of  spreading  the  terminal  over  the  whole 
line  for  the  purposes  of  rating,  in  this  case,  would  be  that  one 
company  would  have  been  rated  in  respect  of  more — while  the 
other  company  would  have  been  rated  in  respect  of  less — than  the 
actual  receipts. 

The  effect  of  the  two  decisions  above  cited  appears  to  be  that 
where  there  are  terminals  (in  the  proper  sense  of  the  word),  each 
terminal  must  be  regarded  as  earned  by  the  line  of  the  companv 
owning  the  station  in  respect  of  which  the  terminal  is  paid  ;  and 
such  terminal  must  be  spread  over  the  length  of  that  company's 
line,  over  Avhich  the  goods  are  carried  (s)  ;  l)ut  where  one  and  the 
same  company  owns  all  the  line  and  both  stations,  the  whole  of  the 
receipts  for  carriage  of  goods  (including  terminals)  must  l)e 
regarded  as  earned  by  the  line  and  not  by  the  stations.  A  further 
anomaly  arises  under  the  decisions  above  cited,  where  a  third 
company  intervenes,  owning  a  piece  of  line,  Imt  no  stations. 

Measurement  of  mileage  in  calculating  gross   receipts. — It 

sometimes  makes  a  considerable  difference,  where  lines  run  into  a 
long  terminal  station,  whether  (for  the  purpose  of  calculating  the 
receipts  in  the  parish)  the  running  lines  are  regarded  as  endino- 
where  the  station  begins,  or  as  extending  to  the  buffer-stops.  In 
J^ondon  and  South  Western  Rail.  Co.  v.  Laniheth  Q),  the  assess- 
ment sessions  adopted  the  former  method  of  measurement  ;  but 
the  latter  method    ^Yas  adopted    twenty-one    vears   later    bv    tlie 


(//)    Vide  xnprii,  p.  108. 

()■)  (1S74),  2  Nev.  &  Mac.  53  (before  the  Kailway  Commissioners), 
(x)  What  is  to  be  done  where  the  company  owning  the  station  own  none  of  the 
iine,  is  not  clear. 

(0  (1871),  Ryde's  Met.  Hat.  App.  60,  at  p.  (J3. 
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Lomlon  (jiuirtci"  sessions,  in  (irv<it  I'lutlem  lunl .  ( '<>.  v.  Cifi/ d/ 
London  Cn/'on  (ii).  in  whifli  it  was  held  that  the  hutior-stops, 
wherever  ])laee(l.  must  he  regarded  as  the  termini  of  the  running; 
line  (.(■).  The  point  affects  l)otli  tlie  calculation  of  the  gross 
rec<'iiits  and  also  the  (|nestion  how  much  of  the  jireniise.s  can  bo 
treated  as  a  station,  indirectly  coutrihutinii  to  the  earnings  of  th(^ 
railway,  [f  the  running  lines  are  measured  into  a  terminus,  which 
iscovei(Ml  liv  a  roof,  it  seems  wrong,  in  calculating  the  structural 
value  of  the  station,  to  take  into  account  the  whole  of  tli(> 
structural  value  of  the  roof,  which  covers  the  running  line  as  well 
as  the  |ilatforni  {  //). 

On  what  year's  accounts  are  the  calculations  to  be  based  ? 

In  //.v.  London.  ]>r/oliton  oiid  Soiilli  ('oa.it  Rail.  <'<>.  ( : ).  a  point 
was  decided  which  throws  some  light  on  this  ([uestion.  The  date 
of  the  rate  ap[)ealed  against  in  that  case  was  November  2()th,  1847, 
and  the  calculations  for  the  company  were  based  on  accounts  made 
up  to  June  oOth.  l'S47.  but  ])ublished  on  August  10th.  Between 
June  oOth  and  November  2(>tli  the  value  of  the  working  phmt 
had  been  very  larg(dy  increased.  (.)n  this  account  the  company 
claimed  a  deduction,  and  it  was  held  that  they  ^vere  entitled 
to  it.      CoLERirxiE,  J.,  said  : 

••  The  sessions  ought  to  avail  themselves  of  every  light  that  can  be 
afforded  them  down  to  the  latest  period  antecedent  to  the  actual  making  of 
the  rate,  in  order  to  Ijiing  it  to  the  greatest  possibly  accuracy.  The 
overseers,  in  making  a  prospective  rate,  are  to  make  it  on  the  supposed 
prospective  value  ascertained  by  them,  as  well  as  they  can,  from  the  latest 
evidence  in  their  power  as  to  antecedent  value." 

It  may  be  sufficient  here  to  point  out  (1)  that  thi.s  decision  stilt 
leaves  it  an  open  question  whether  tacts  happening  after  the  date 
of  the  rate  may  not  be  taken  into  account,  on  the  assumption  that 
the  hypothetical  tenant  would  at  the  date  of  the  rate  have  foreseen 
what  was  going  to  happen  ;  and  (2)  that  the  considerations  which 
aptdv  to  an  appeal  against  a  rate  outside  the  metropolis  are 
somewhat  diflFerent  from  those  which  apply  to  an  apjx'al  against 
a  valuation  list  inside  the  metropolis  («). 


(//)  Hyde's  l{at.  App.  (ISltl— ISIIS),  148. 

(.f)  This  decision  appears  to  be  conrtrmed  by  the  decision  of  the  Com't  of  Appeal 
ill  Stochport  I'liiou  v.  London  and  Xorth  Weatern  Hail.  Co.  (1898),  78  L.  T.  ISO. 
xiijji-a,  p.  l'.*(5. 

(v/)  But  see  also  p.  IDS,  xiijn'a. 

(-)  (bS.-,l).  1.-,  Q.  H.  313,  at  p.  3()7. 

(«)  This  question  is  fui'tlicr  considered,  hifra.  p.  277,  in  the  cliapter  relating  t(v 
jiasworks  and  waterworks. 
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Working  expenses. — The  calculation  of  workino-  expense??  in  ;i 
|>ai-ricnlar  j)arish  can  only  be  an  a})proxiinate  estimate.  The  loco- 
motive expenses  are  estimated  by  ascertaining  the  average  cost 
p(M'  n-ain  mile  over  the  whole  system,  and  then  multi])lvino-  the 
number  of  train  miles  in  the  i)arisli  by  some  figure,  hioher  or 
lower  than  the  average,  according  as  the  expenses  in  the  particular 
parish  are  estimated  to  be  higher  or  lower  than  the  average. 
Sometimes  (but  not  always)  the  locomotive  ex})enses  for  passenger 
train  miles  and  for  goods  train  miles  are  separated.  The  difference 
may  be  of  importance,  as  the  locomotive  expenses  for  goods  are 
generally  far  heavier  than  those  for  passenger  traffic.  In  Midland 
Rail.  ( 'o.  X.  St.  Afar//,  Islinfiton  (h\  the  engines  running  through 
the  parish  of  Islington  ran  over  the  underground  railway  outside 
the  parish,  and  consequently  had  to  burn  smokeless  coal  which 
was  more  expensive  :  it  was  held  by  the  assessment  sessions  that 
the  additional  expense  incurred  in  Islington,  in  consequence  of^ 
causes  aft'ecting  the  traffic  outside  the  parish,  was  rightly  taken 
into  account  in  rating  the  line  in  Islington. 

At  some  stage,  or  in  some  form,  a  deduction  must  be  made  for 
depreciation  of  rolling  stock  in  addition  to  the  cost  of  ordinary 
repair.  However  carefully  stock  may  be  repaired,  there  must 
come  a  time  when  it  is  worn  out  and  must  be  renewed.  If  the 
cost  of  renewal  is  included  among  the  ordinary  locomotive  and 
carriage  and  waggon  expenses  of  the  company,  then  there  is  no 
need  to  put  down  a  separate  item  for  depreciation  of  rolling  stock. 
But  in  some  of  the  earlier  cases  relating  to  railways,  depreciation 
of  stock  was  not  included  among  the  working  expenses,  but  amono- 
the  allowances  to  be  made  to  the  tenant  (<■).  The  question  whether 
the  average  depreciation  over  a  number  of  years,  or  the  actual 
depreciation  in  one  year,  should  be  taken  is  a  (juestion  of  fact  for 
the  sessions  (d). 

The  carriage  and  waggon  expenses  are  calculated  separately 
from  each  other,  and  in  the  same  way  as  the  locomotive  expenses, 
by  estimating  the  cost  per  train  mile  in  the  parish. 

In  London  and  ^ortli  Western  Rail.  Co.  v.  Wigan.  inion  (e), 
the  company,  who  did  their  own  carriage  and  waggon  repairs, 
claimed  to  add  to  the  actual  cost  of  such  repairs  10  per  cent,  for 
trade  profits,  on  the  ground  that  the  company  were  cari-ying  on 
the  business  of  manufacturers  and  repairers  of  railway  stock,  and 

(b)  Hyde's  Kat.  App.  (ISSC— 1890),  VM. 

0')  Sec  for  example,  i?.  v.  (fmud  Junction  Hail.  Co.  (1844),  4  Q.  B.  Is.  at 
p.  23. 

(il)  Grctit  Eiidcrii  Hail.  Co.  v.  Ilainjldnj  (186G).  L.  W.  1  Q.  B.  GCC.  Compare  a 
similar  decision  as  to  income  tax  :  Cunavd  St  ram  .sit  ip  Co.  v.  Conlson,  [1890]  1  Q.  B. 

(0  (1876).  2  Nev.  A:  ilac.  240.  at  p.  24G. 
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if  that  were  the  business  before  the  court,  they  would  be  entitled 
to  the  ordinary  deductions  in  respect  of  trade  profits.  But  the 
Kuilway  Commissioners  disallowed  the  claim. 

The  miscellaneous  and  general  expenses  for  the  ])articular  parish 
are  generally  calculated  by  taking  the  percentage  or  proportion  of 
the  gross  receipts  in  the  parish  which  the  expenses  over  the  whole 
system  bear  to  the  gross  receipts  of  the  whole  system.  By  sub- 
tj-acting  from  the  gross  receipts  in  the  parish  the  aggregate  of  the 
locomotive,  carriage  and  waggon  and  miscellaneous  expenses  in  the 
])arish  (/"),  we  arrive  at  the  net  receipts  in  the  parish, y>/<(5  rates  (^^/), 
attributable  to  the  line  and  stations. 

Deduction  for  income  tax ;  whether  allowable. — Tiiere  have 
been  conflicting  decisions  upon  this]»oint.  In  R.  v.  Great  Western 
Bail.  Co.  (ft), a  deduction  for  income  tax,  "in  respect  of  the  charge 
on  the  occupation  payable  by'the  tenant,"  was  allowed,  subject  to 
u  protest  against  the  unsatisfactory  statement  of  the  claim  and  the 
shortness  of  the  argument  thereon.  But  in  li.  v.  Southampton 
Dock  Co.  (/),  a  claim  for  a  deduction  of  income  tax,  "  in  respect 
of  the  estimated  profit  of  the  tenant,"  was  expressely  disallowed. 
In  the  Hackney  Tithe  Case  (k),  the  rector  claimed  a  deduction  for 
"•'  property  tax,"  and  in  the  judgment  it  is  merely  said  (/),  •'  For 
what  is  called  the  tenant's  property  tax  he  is  certainly  entitled  to 
•an  allowance.'*  This  decision  appears  to  be  in  direct  conflict  with 
the  decision  above  referred  to  in  i?.  v.  Southampton  JJock  Co.,  and 
it  is  believed  that  in  dealing  with  the  railway  and  other  companies, 
the  decision  in  the  Southampton  Dock  Case  is  now  generallv.  if 
not  invariably,  followed  in  practice. 

It  is  submitted  that  (so  far,  at  least,  as  railways  and  other 
trading  companies  are  concerned)  the  difficulty  is  caused  by 
treating  what  is  really  a  question  of  fact  as  if  it  were  a  question  of 
law.  The  main  scheme  of  all  calculations  relating  to  trading 
companies  is  to  ascertain  the  net  ])rofits  and  to  deduct  therefrom 
the   share  belonging  to  the   tenant,  the  remainder   (subject   to  a 


(/)  The  expenses  here  referred  to  do  not  include  the  expenses  of  maintaining  ami 
renewing  the  line.  These  expenses,  which  constitute  the  statutory'  deductions,  are 
deducted  at  a  later  stage  after  the  gro-;s  value  (or  gross  estimated  rental)  of  the  line 
in  the  parish  has  been  ascertained :  ride  infru,  p.  2tJ0. 

(7)  The  rates  may  be  deducted  either  as  part  of  the  working  expenses  or  Cas  is 
suiigested  in  the  text)  at  the  last  stage  of  the  calculation.  The  difference  is  one  of 
form  merely,  the  result  being  the  same  in  either  case.  The  right  to  make  the 
<leduction  is  established  by  7'i//u'  Ini prorcmcnt  GnnniLsyioncrs  v.  Clilrtoii  (18C2). 
?,2  L.  J.  M.  C.  11)2  ;  and  R.  v.  Hull  Ihu-h  Co.  (1824),  3  B.  &  C.  51  (J,  at  pp.  527,  528. 
The  last  mentioned  case  was  decided  before  the  passing  of  the  Parochial  Assessments 
Act,  1836.  but  the  reasoning  of  the  judgment  is  conclusive. 

(A)  (1846).  (;  Q.  B.  17;»,  at  p.  205. 

(/■)  (1851),  14  Q.  B.  587,  at  p.  611. 

(/.-)  U.  V.  GoodchUd  (1858),  v..  B.  &  E.  1. 

(0  E.  B.  &  E..  at  p.  48. 
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■deduction  tor  the  inuiiiteuance  and  renewal  of  the  hereditament) 
being  the  rent  payable  to  the  hypothetical  landlord.  So  far  as 
the  income  tax  on  the  landlord's  rent  is  concerned  there  is  no 
difficulty  :  it  will  be  paid  out  of  the  rent,  and  whether  it  be  Sd.  or 
Is.  in  the  pound,  the  rent  will  be  unafiPected.  The  difficulty  is 
limited  to  the  income  tax  payable  by  the  tenant.  Suppose  the 
tenant's  capital  to  be  put  down  at  100,000/.,  and  the  percentage 
of  profit  allowed  thereon  to  be  seventeen  and  a  half  per  cent,  or 
17,500/.  Do  we  mean  that  this  sum  is  to  be  received  by  the 
tenant,  subject  to  a  deduction  for,  or  free  of,  income  tax  ?  If  we 
•  mean  the  former,  then  no  separate  head  of  deduction  for  income 
tax  can  be  claimed,  because  it  will  be  deducted  from  the  17,500/., 
which  is  the  tenant's  share  of  the  profits  ;  but  if  we  mean  the 
latter,  then  a  separate  deduction  for  income  tax  payable  by  the 
tenant  must  be  made.  For  if  nothing  less  than  17,500/.,  free  of 
income  tax,  will  satisfy  the  tenant's  requirements,  and  if  the  whole 
of  the  remainder  of  the  gross  receipts  are  swallowed  up  by  the 
working  expenses,  rates,  maintenance  (and  the  necessary  sinking- 
funds  to  provide  for  it),  and  the  landlord's  rent,  there  is  no  fund 
out  of  which  income  tax  on  the  tenant's  profits  can  be  paid. 

Deduction  for  stations. — Whether  there  is,  or  is  not,  a  station 
within  the  parish  for  which  the  rate  is  made,  a  deduction  must  be 
made  from  the  net  receipts  attributable  to  both  lines  and  stations, 
to  represent  the  contribution  made  from  the  profits  of  the  line  in 
the  parish  towards  the  rent  payable  for  the  stations  over  the  v^'hole 
system.  The  principle  on  which  this  deduction  is  claimed,  and 
the  question  of  the  amount  of  the  deduction  has  been  already 
considered  (m).  Where  there  is  a  station  in  the  parish  for  which 
the  rate  is  made,  the  value  of  the  station  must  be  ascertained,  and 
added  to  the  value  of  the  line.  The  method  of  valuing  stations 
has  been  already  considered  (w). 

Tenant's  share  of  net  profits. —  Having  ascertained  the  net 
profits  attributable  to  the  line  in  the  parish,  apart  from  the  stations, 
we  have  next  to  determine  what  is  the  tenant's  share  of  those 
profits.  Obviously  the  hypothetical  tenant  will  not  give  a  rent 
■equal  to  the  whole  of  the  net  profits,  for  he  would  then  haxe 
nothing  to  induce  him  to  become  a  tenant,  and  to  be  liable  for  the 
rent,  and  to  provide  the  necessary  rolling  stock,  stores,  and  capital 
to  carry  on  the  concern.  That  some  deduction  for  the  tenant's 
.share  must  be  made  is  never  disputed  ;  but  the  amount  of  that 
deduction  is  seldom  agreed.  As  in  the  case  of  gasworks  and 
waterworks  (o),  the   tenant's  share  is   estimated   by  taking  some 

(«0    Vidti  supra,  p.  l'.»H.  (n)    Vide  infra,  p.  279. 

<.'«)    Vide  siijjra,  p.  197. 
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perceiitatre  ( ^>)  on  the  tenant's  c;ipital  requireii  :  luit  the  rate  of 
j>ercennitre  anii  the  amount  of  the  cajutal  are  lK>th  likely  to  he 
ili«pnteil. 

The  amonnt  of  the  tenant's  e;ipital  is  sometimes  estimateil  hy  a 
mere  rule  of  thumb.  It  is  said  that  the  tenant's  capital  required 
for  the  whole  system  of  a  railway  is  equal  to  the  gross  receipts 
o\-er  the  whole  system,  and  that,  consequently,  the  share  of  the 
tenant's  capihtl  attributable  to  a  j>articular  parish  is  equal  to  the 
^n^^oss  receipts  in  that  jvirish.  The  rule  has  the  merit  of  extreme 
simplicity,  but  its  correctness  depends  entirely  on  the  correctness 
of  the  first  of  the  two  propositions  included  in  the  rule.  Whether 
that  proposition  is  true  or  not  is  a  difficnlt  question  of  fact  :  and 
it  may  be  complicated  by  arrangements  between  the  company  to 
be  rated  and  another  comjwny.  whereby  the  latter  company 
provide  all  or  part  of  the  rolling  stock  used  on  the  former 
company's  line  (^).  or  the  two  comj»anies  provide  stock,  to  be  used 
over  the  two  systems,  at  the  joint  expense  of  the  two  companies. 

Another  method  of  calculating  the  tenant's  capital  is  to  ascertain 
the  value  of  the  rolling  stock,  tools,  furniture,  clothing,  and 
chattels  of  every  kind  (r),  nsed  over  tiie  system,  and  the  floating 
c:ipital  required  (*)  ;  to  ascertain  what  percentage  of  the  gross 
receipts  over  the  whole  system  the  total  sum  thus  arrived  at 
represents  ;  and  to  apply  the  same  percentage  to  the  gross  receipts 
in  the  particular  parish  as  representing  the  proportion  of  the 
tenant's  capital  attributable  to  that  parish.  The  actual -value  of 
the  stock  (as  depreciated)  at  the  date  of  the  rate,  and  not  the 
prime  cost,  must  be  taken  (t)  ;  and  the  question  of  the  amount  of 
the  depreciation  is  a  question  of  fact  for  the  sessions,  who  must 
determine  in  what  way  the  amonnt  is  to  be  calculated  ( «i). 

The  question  whether  a  floating  capital  was  required  by  a 
railwav  company  was  raise<l  in  J?,  v.  Ji'orth  Stap^onlsJure  Rail. 
Co. (v),  as  if  it  were  a  question  of  law,  but  the  Queens  Bench 
appear  to  have  regarded  it  as  a  question  of  fact  which  they  were 
unable  to  decide.     The  company  contended  that  it  was  necessiiry 

i^p)  Or  percentage  for  sometimes  diHEerent  rates  of  interest  are  taken  oa  diffoent 
ptuis  ai  the  tenant's  capital. 

(f)  &ee  Jittmekesder^  Murfitld  amd  Ziiitvlm*iiire  Bail.  O:  t.  CaMmr  ami  Glamd~ 
fnurd  Bri^g  UKium*  (1£74),  2  Ker.  &  Mac  53  (before  tlie  Railiraj  ComroissitHien). 

(jr)  It  is  oftra  difficult  to  detennine  vhetlier  madiinerr  i-«<  tn  be  regarded  as  a 
chattel  (and  therefoce  as  pan  of  the  tenanr's  capital)  or  as  part  of  the  rateable  beie- 
ditamentis:  see  B.  t.  JiWa  SfaJTaxniskire  Bail.  C<i>.  (1«60),  30  L.  J.  M.  C.  6$ ; 
cital  in  Chapter  XXV,,  where  the  question  is  more  fnlly  conadered. 

(*)  The  I>orrey  qnarficT  ses!-ictts,  in  Sfm-  k  Ea*ttrm  Bail.  Ch.  r.  Ih»rhimg  Uwanu, 
Rvtle  and  Koiit5«ain''s  Bat.  App.  (IS!M — 1904X  71,  at  p.  ^\.  made  a  detailed  raloatioD 
of  tenant's  capital  on  this  method. 

it)  B.  r.  Grtmt  Wettirrm  Bail.  C^.  QMS),  6  Q.  B.  179,  at  p.  207 ;  B.  \.  Xorth 
:^<*ilir»'r<i*i,iirr  Bail.  Cf.  (l.^«0).  30  L.  J.  M.  C.  6*. 

Xm)  GrmtEm^drrm  Bail.  t'm.  t.  I/amgUrf  (1866).  JL  B.  1  Q.  B.  666. 

(«r^  n>«*».  30  L.  J.  M.  C.  «*. 
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to  have  ti  floating  capital  tor  providing  stores  (such  as  rails^ 
sleepers  etc.j  (.vj,  for  paying  wages,  and  for  giving  credit  to 
customers  for  goods  traffic  (y).  In  considering  the  amount  of 
floating  capital,  it  must  he  rememhered  that,  in  the  casf  of 
passenger  traffic,  the  husiness  is  done  for  ready  money,  and  in 
|iart  (so  far  as  receipts  for  return  and  season  tickets  are  concerned) 
for  money  paid  in  advance  (z).  But  it  is  helieved  that  in  practice 
(where  the  tenant's  capital  is  not  calculated  by  the  rule  of  thumb 
stated  above)  a  "  reasonable  amount "  of  floating  capital  is 
generally  allowed  (a). 

The  rate  of  interest  to  be  allowe<l  on  the  tenant's  capittil  is 
entirely  a  question  of  fact  for  the  overseers  in  the  first  instance,, 
and  then  for  the  sessions,  to  determine  (/>J.  Very  different  rates^ 
of  interest  have  been  from  time  to  time  claimed,  and  allowed  ; 
and  in  several  cases  different  rates  of  interest  have  been  allowed 
on  different  parts  of  the  tenant's  capital.  In  /?.  v.  Grand  Junction 
Rail.  Co.  (c),  5  per  cent,  for  interest  on  the  tenant's  capital,  added 
to  20  per  cent,  thereon  for  tenant's  profits,  was  allowed.  In  R.  v. 
^Slieiffield  Gas  Co.  (d),  20  per  cent,  was  allowed.  In  R.  v.  Mile 
End,  Old  Town(e),  25  per  cent,  on  the  floating  capital,  and 
10  per  cent,  on  the  stock  of  coals,  etc.,  in  hand,  were  allowed. 
In  R.  V.  Southampton  Dock  Co.  (f  ),  25  per  cent,  was  allowed.  The 
Railway  Commissioners,  in  Manoliester,  Sheffield  and  Lincolnshire 
Rail.  Co.  V.  Caistor  and  Glandford  Brigg  Unions  (jg)',  allowed 
5  per  cent,  on  the  floating  capital,  10  per  cent,  on  stores,  and 
20  per  cent,  on  the  remainder  of  the  tenant's  property.  At  the 
London  quarter  sessions  the  practice  has  been  to  allow  17  §  per 
cent,  on  the  whole  of  the  tenant's  capital  (h). 

(.c)  Some,  if  not  all,  of  these  arc  open  to  the  objection  that  thej  are  landlord's- 
stores,  which  the  hypothetical  tenant  would  not  be  expected  to  provide  ;  bat  the  point 
appears  to  have  been  overlooked. 

(//)  In  effect  the  two  latter  claims  are  the  .«ame.  Strictly  speaking,  the  tenant  does 
not  provide  the  sum  for  which  credit  is  given  :  he  provides  capital  to  pay  wages  and 
other  outgoings  until  the  period  for  which  credit  is  given  has  expired.  The  sum 
due  to  the  tenant  from  his  customers  includes  his  profit  as  a  carrier,  and  to  that  extent 
does  not  represent  capital  provided  by  the  tenant  at  all. 

(r)  The  case  is  very  different  from  that  of  a  gas  company  :  ride  infra,  p.  280. 

(«)  The  Railway  Commissioners  allowed  it  in  Manchester,  Sheffield  and  Lincoln- 
xhirc  Rail.  Co.  v.  Caistor  and  Glandford  Brigg  Unions  (1874),  2  Nev.  k  Mac.  .53  ; 
and  in  London  and  JVorth  Western  Rail.  Co.  v.  W'igan  Union  (1876),  ih.,  p.  240. 
The  London  quarter  sessions  allowed  it  in  London  and  Xorth  Western  Rail.  Co.  v. 
JLimpstead  (1897),  Kyde  and  Konstam's  Rat.  App.  (1894—1904).  14  :  and  the  Surrey 
sessions  allowed  it  in  South  Eastern  Rail.  Co.  v.  Dorhinq  Union  (1898).  Ryde  and 
Konstam's  Rat.  App.  (1894—1904).  71. 

(!>')  See  R.  v.  Great  Western  Rail  Co.  (1846).  6  Q.  B.  179.  at  p.  206  :  and 
cf.  R.  V.  Sheffield  Gas  Co.  (1863).  32  L.  J.  M.  C.  169.  at  p.  173. 

('■)  (1844).  4  Q.  B.  18.  at  p.  23.  (f)  (1847).  10  Q.  B.  208.  at  p.  211. 

(^/)  (1863),  32  L.  J.  M.  C.  169.  (/)  (1851),  14  Q.  B.  587,  at  p.  592. 

_(.'/)  (1874),  2  Xev.  &  Mac.  53.  But  cf.  London  and  North  Western  Rail.  Co.  v. 
Wigan  Union  (1876),  ih.,  p.  240. 

(/()  See  Siiuth  Eastern  Rail.  Co.  v.  Lewisham  (1871).  Rvde's  Met.  Rat.  App.  .52, 
at  p.  56  :  Midland  Rail.  Co.  v.  St.  Mary,  Islington,  Ryde"s  Rat.  App.  (1886—1890). 
139.      In  London  and  Xorth    Western  Rail.  Co.  x.  Havipstead  (1897),  Ryde  and 
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Cost  of  maintenance  of  line. — Tliero  are  two  ways  of  estimating 
the  statutory  deductions  for  this  item.  One  is  to  ascertain  the 
cost  per  train  mile  ov(M"  the  whole  system,  and  to  multiply  this 
figure  by  the  train  miles  run  in  the  j)articular  parish.  The  other 
is  to  ascertain,  as  nearly  as  may  be,  the  actual  expenses  in  the 
l)arish. 

The  former  method  is  at  best  a  rough  one.  For  some  expenses 
{e.g.,  the  cost  of  maintaining  fences)  are  wholly  independent  of  the 
number  of  train  miles  run.  Nor  does  even  the  cost  of  maintaining 
the  rails  themselves  vary  precisslv  in  proj)ortion  to  the  number  of 
train  miles  run  over  them.  Suppose  that  on  a  branch  line  <mly 
two  trains  per  day  are  run  :  the  cost  of  maintenance  per  train  mile 
on  that  branch  would  probably  be  very  much  higher  than  the  cost 
on  a  line  where  fifty  trains  per  day  are  run.  If  so,  then  an 
increase  in  the  number  of  train  miles  will  diminish  the  cost  per 
train  mile.  On  the  other  hand,  where  the  number  of  trains  running 
per  day  is  so  high  as  to  interfere  with  the  w^ork  of  luaintenance 
and  to  render  night  work  necessary,  the  cost  per  train  mile  will  be 
increased.  Again,  owing  to  the  action  of  the  w-heels  when  the 
brakes  are  applied,  the  cost  per  train  mile  is  higher  where  trains 
are  constantly  being  stopped  than  it  is  where  they  are  not. 

The  question  how  far  the  maintenance  of  a  tunnel,  or  a  bridge, 
can  be  considered  as  part  of  the  general  expenses  of  the  line,  and 
not  as  local  expenses,  has  been  considered  already  (/). 

Renewal  fund  allowed  though  not  in  fact  put  aside  by  the 
company.— There  was  a  conflict  of  decisions  in  the  earlier  casi^s  as 
to  the  deduction  claimed  for  the  depreciation  of  rails  and  sleepers 
(over  and  above  the  cost  of  ordinary  repairs)  where  the  comj)any 
had  not  in  fact  set  aside  a  fund  on  this  account.  In  the  first 
Tilelmrst  Case{k),  the  claim  was  disallowed;  but  this  decision 
was,  after  consideration,  overruled  in  R.  v.  London,  Brighton  aiid 
South  Coast  Rail.  Co.  (I),  where  Coleridge,  J.,  said  : 

"  We  think  that  the  company  are  entitled  to  a  deduction  on  this  head. 
We  cannot  make  a  substantial  distinction  between  this  and  house  property, 

Konstam's  Rat.  App.  (189-t — 1904),  14,  the  judgment  stated  that  the  usual  practice  (of 
the  London  quarter  sessions)  of  allowing  17i  per  cent,  had  not  been  departed  from  ; 
but  the  witnesses  on  both  sides  had  in  fact  applied  this  percentage  to  part  only  of 
the  tenant's  capital,  and  had  put  lower  percentages  on  other  parts  ;  and  it  is  not 
clear  that  the  court  intended  to  allow  17h  per  cent,  on  the  whole.  In  Smith  Enxtn-ii 
Rail.  Co.  V.  Diirking  Union  (^ISdS),  Hyde'and  Konstam's  Hat.  App.  (1894—1904),  71, 
the  Surrey  quarter  sessions  allowed  16i  per  cent,  on  the  whole  of  the  tenant's  capital, 
including  stores  :  and  the  chairman  said,  "  We  have  come  to  that  conclusion  after  a 
great  deal  of  consideration,  and  we  are  not  likely  to  alter  that  figure  without  a  great 
deal  more  consideration  in  anj-  future  case." 

(/)  See  the  second  Tilchnrxt  Case.  Jt.  v.  Great  Westrrn  Rail.  Co.  (1852), 
lo  Q.  B.  879,  1085.  .vipra.  pp.  208—212. 

^/0  R.  V.  Gri-at  Western  Rail.  Co.  (1846),  6  Q.  B.  179.  at  p.  203. 

(0  (1851),  15  Q.  B.  313,  at  p.  366. 
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or  any  other  of  a  perishable  nature  which  must  require  renewal ;  and 
although  we  think  that  the  company  ought  to  set  apart  the  sum  which  they 
claim  to  deduct,  we  cannot  compel  them  to  do  so  in  this  indirect  way.  And 
we  think  that,  whenever  the  time  shall  come  for  actually  making  the  restora- 
tion, they  will  be  estopped  from  claiming  more  than  that  annual  deduction 
which  they  now  insist  on,  exactly  as  a  landlord  could  not  claim  to  deduct 
the  expense  of  restoration  made  by  him  of  a  house." 

This  decision  was  confirmed  ini?.  v.  Great  Western  Rail  Co.  (m), 
in  R.  V.  Wells  (??),  and  again  in  Dewslnir//  and  Heckmondwike 
Waterworks  \.  Penistone  Union  (o).  and  has  been  generally  acted 
on  in  practice. 

(/«)  (1852),  L5  Q.  B.  10S5.  at  p.  1087. 
{II)  (1867),  L.  R.  2  Q.  B.  542  :  ride  supra,  p.  186. 

((')  (1885),  16  Q.  B.  D.  585.  The  point  for  which  the  ease  is  here  cited  was  not 
raised  in  the  Court  of  Appeal :  see  17  Q.  B.  D.  384. 
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I'AGK 

P  reViinhmry     ----------  iJG'2 

Occupation  of  1(1)1(1  hji  iiiea/ia  of  pipes            .          .          .          .          .  263 

Permission  to  use  land  ;  irhen  does  it  confer  occupation  f        -          -  265 

Observations  on  the  Soutliport  Case     ------  •26(5 

Rateahilitji  of  gas  and  water  pipes  under  local  Acts       -          -          -  267 

The  measure  of  the  value  of  a  spring  belonging  to  a  irater  compxmy  268 

The  intake  of  the  New  River  Company  at  Hertford       .          -          -  2611 

Jtemarl's  on  the  New  River  Case         ------  272 

Whether  the  profits  of  a  gas  company  can  be  taken  into  account        -  272 

General  princijiles  for  rating  gas  and  water  companies  -          -          -  27/) 

What  years  accounts  must  be  made  the  basis  of  calculation    -          -  '111 

Limitation  of  dividends  of  a  gas  coutpany     -----  271) 

Tenant's  capital         -         -          -         -         -         -         -          -          -  27"J 

Apportionment  of  rateable  ralue  among  several  parishes         -          -  281 

The  Mile  End  Case  ---------  282 

The  West  Middlesex  Waterworks  Case         -----  283 

Observations  on  the  West  Middlesex  Wateru-orks  Case  -         -          -  285 

Works  in  excess  of  existing  requirements       -----  286 

Deduction  for  rates  and  taxes     -------  28'J 

Rateability  of  gas  and  tcatericorks  held  for  liuhlic  purposes    -         -  281) 
The  measure  of  the  value  of  icatenvorks  belonging  to  local  autho- 
rities -----------  291 

The  Droitivich  Case           --------  2'J3 

Waterworks  rateable,  but  rateable  at  nothing         -          _          -          -  295 

The  decision  in  the  Droitivich  Case  unsound          .          -         -          .  296 

Anomalies  resulting  from  the  Droitivich  Case        -          -          -          -  298 

The  Droitwich  Case  inconsistent  ivith  later  decisions       -         -          -  299 
Cases  in  ivhich  the  Droitivich  Case  has  been  followed  or  distin- 
guished       -         -         -         -         -         -         -         -         -         -301 

What  can  he  substituted  for  the  rule  laid  doim   in  the  Droitu-idi 

Case   -----------  304 

Apportionment  of  value  of  waterworks  owned  by  local  authorities    -  306 


Preliminary. — These  two  kinds  of  property  so  closely  resemble 
each  other,  and  are  rated  on  principles  so  nearly  alike,  that  it  will 
be  convenient  to  consider  them  together.  The  following  are  the 
principal  questions  which  have  been  raised  : 

1.  "Whether  the  exercise  of  the  right  to  lay  down  pipes,  and 
send  through  them  water,  or  gas,  amounts   to  an  occupation  of 
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land  ?     This  question  has  now  for  many  years  been   answered  in 
the  affirmative  (a). 

2.  Where  one  body  of  persons  has  constructed,  and  another  body 
has  used  pipes  and  works,  it  may  be  necessary  to  determine  which 
of  the  two  bodies  is  in  occupation  [h). 

3.  Whether  in  valuing  land  containing  a  spring  the  profits  earned 
by  the  water  company  are  to  be  taken  into  account  (e)  ?  This 
question  has  always  been  answered  in  the  affirmative. 

4.  Whether  in  valuing  the  works,  pipes,  etc.,  of  a  gas  company, 
the  profits  earned  by  the  comjiany  are  to  be  taken  into  account  {d)  ? 
This  question  must  be  now  answered  in  the  affirmative. 

5.  What  is  the  proper  method  of  valuing  waterworks  and  gas- 
works, as  a  whole,  when  occupied  by  a  trading  company  {e),  and 
on  what  principle  is  the  value  of  the  whole  undertaking  to  be 
apportioned  among  the  several  parishes  into  which  the  undertaking- 
extends  (  /")  ? 

(j.  Whether,  in  rating  gasworks  or  waterworks  occupied  by 
munici}>al  corporations,  or  similar  public  bodies,  when  the  profits 
earned  by  the  occupiers  are  devoted  to  public  purposes,  the 
occupiers  are  rateable  {<j)  ?  This  question  is  noio  always  answered 
in  the  affirmative. 

7.  Whether,  in  rating  municipal  corporations,  or  similar  bodies, 
the  profits  actually  earned  by  the  occupiers  are  the  proper  basis  for 
•calculating  rateable  value  (Ji)  ?  The  law  on  this  point  can  hardly 
be  said  to  be  settled. 

Occupation  of  land  by  means  of  pipes. — It  appears  that  before 
1783  it  was  not  the  practice  to  rate  water-pipes  laid  in  the 
ground  {i).  But  in  1811  they  were  in  eifect  held  to  be  rateable. 
In  R.  V.  Mayor,  etc.,  of  Bath  {k),  the  corporation  were  the  owners 
of  land  containing  springs  outside  the  city,  and  had  made  reser- 
voirs and  laid  pipes  to  bring  the  water  through  several  parishes 
into  the  city,  and  in  the  rate  appealed  against  they  were  rated  in 
the  parish  which  contained  the  reservoirs  and  springs  for  the  whole 
of  the  profits  of  their  works  :  it  was  held  that  the  corporation 
were  rateable  in  the  parish  containing  the  reservoirs  and  springs, 
but  were  not  rateable  there  for  the  whole  of  the  profits.  The 
judgment  expressly  left  open  the  question  in  what  other  parishes 
and  in  what  proportions  the  corporation  were  rateable.     But  two 

(a)    Vide  infra,  p.  264.  (c)    Vide  infra,  p.  275. 

{V)    Vide  infra,  pp.  265  -267.  (/)    Vide  infra,  p.  281. 

(f)    Vide  infra,  p.  268.  (z?)    T'/</t^  infra,  p.  289. 

(rf)    Vide  infra,  p.  272.  (//)    Vide  infra,  pp.  291—304. 
(0  See  Atkins-  v.  Davis  (1783),  Cald.  315  ;  1  Const.  178n.  ;  a  case  decided  on  the 
Statute  of  Hue  and  Cry,  27  Eliz.  c.  13. 
(^.)  (1811).  14  East,  609. 
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years  later,  in  I\'.  v.  Bochdale  Waterii'orhs  Co.  (/),  the  coni})any 
who  had  water-pipes  (without  reservoirs  or  other  works)  in  the 
parish  for  which  the  rate  was  made,  were  held  I'ateable  as  occupier& 
of  the  pipes.  The  decision  was  followed  without  dispute,  as  to  the 
])ij)es  of  a  ^as  company,  in  //.  v.  .BifuuHijluini  Gas  Co.  (m).  In 
]\\  V.  Brif/hto)i  Gas  Co.  («)  an  attem})t  was  made  to  show  that  the 
company  were  not  in  occupation  of  land  by  means  of  their  pipes, 
because  they  had  no  power  to  break  up  the  roads  without  the 
consent  of  the  town  connnissioners  ;  but  the  court  held  the 
company  rateable.  In  7?.  v.  Chelsea  Waterworks  Co.  (o),  the 
authority  of  the  cases  cited  above. was  admitted,  but  an  attempt 
was  made  to  show  that  they  did  not  apply  to  the  company's  pipes, 
where  another  person  was  in  occtipation  of  the  surface,  and  was 
rated  for  such  occupation.  The  court,  however,  held  that  this 
made  no  difference.  A  final  attempt  to  escape  from  rateability 
was  made  in  R.  \.  West  Middlese.v  Waterivorks  (/)),  when  the 
company  were  rated  for  a  condm't  main  mider  the  highway,  used 
only  for  conveyini>-  water  from  a  pumping  station  to  a  reservoir. 
WiGHTMAN,  J.,  delivering  the  judgment  of  the  court,  said  (7)  : 

"  The  first  question  is,  whether  the  company  are  rateable  for  their  mains 
which  are  laid  under  the  surface  of  the  highway,  without  any  freehold  or 
leasehold  interest  in  the  soil  thereof  being  vested  in  the  company.  We  think 
they  are.  These  mains  ai-e  fixed  capital,  vested  in  land.  The  company  is  in 
possession  of  the  mains  buried  in  the  soil,  and  so  is,  de  facto,  in  possession  of 
that  space  in  the  soil,  which  the  mains  fill  (;)  for  a  purpose  beneficial  to  itself. 
The  decisions  are  uniform  in  holding  gas  companies  to  be  rateable  in  respect ' 
of  their  mains,  although  the  occupation  of  such  mains  may  be  de  facto  merely, 
and  without  any  legal  or  equitable  estate  in  the  land  where  the  mains  lie,  by 
force  of  some  statute  "  (.';). 

The  ilecisions  above  quoted  are  not  inconsistent  with  Chelsea 
Watericorks  Co.  v.  Jioideij  (t),  in  which  it  was  held  that  the 
company  were  not  lial)le  to  land  tax  in  respect  of  their  pipes  under 
the  puldic  streets.  For  Lord  Campbell,  C.J.,  in  delivering  the 
considered  judgment  of  the  court,  said  ( */)  : 

'*  We  by  no  means  feel  oiu-selves  at  liberty  to  overrule  these  cases  \_i.e.,  the 
cases  above  cited,  as  to  poor  rate],  or  even  to  express  a  doubt  whether  they' 

(0  0818),  1  M.  &  S;  G34.  00  (LS^8),  5  B.  &  Ad.  156. 

(wO  (1823),  1  B.  &  C.  50(5.  ij' )  (1859).  1  E.  &  E.  716. 

(w)  (1820),  5  B.  &  C.  466.  ((/)  See  I  E.  &  E.,  at  p.  720 

(/•)   Cf.  B.  V.  Mvi-Kcy  and  Irwcll  Xarif/nfnm  (1829),  9  B.  &  C.  95,  at  p.  112. 

(.<)  Compare  the  judgment  of  the  House  of  Lords  in  Ilolynrll  Union  v.  Hiilltyn 
Dlxtrict  Mhicx  Draivain'  ^Vi..[1895]  A.  C.  117,  .v/77m,pp.  47.  51,  which  is  conchisive 
of  the  rateal)ility  of  luidergronud  pipes. 

(0  (1851).  it  Q.  B.  858.  This  case  was  discussed,  but  not  overruled  by  the  House 
of  Lords,  in  Mrf'/vjiol/f/in  Hail.  < \i .  x .  Foidc i\  [^\S%'i'\  A.  C.  416  :  it  was  pointed 
out  that  ChiJsca  Watcrivorltn  Co.  v.  Bou-lcy  was  not  easily  reconcilable  with  some  of 
the  reasons  given  in  1{.  v.  Ea^st  London  Mafrnrorl:i  Co.  (1852),  18  Q.  B.  705  :  ride 
hifrn,  p.  267. 

(w)  17  Q.  B..at  p.  361. 
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were  rightly  decided.  But  '  land,'  like  the  word  '  inhabitant,'  which  like- 
wise occurs  in  the  statute  43  Eliz.  c.  2,  has  various  meanings  ;  and  it  may,  in 
that  statute,  passed  to  throw  a  charge  upon  the  occupier,  mean  the  ground 
on  which  a  chattel  is  deposited  in  the  exercise  of  an  easement,  although  in 
other  Acts  of  Parliament  it  means  a  legal  interest  in  the  soil.  This  is  the 
meaning  which  we  think  it  bears  in  the  Land  Tax  Acts." 

Permission  to  use  land ;  when  does  it  confer  occupation  ? — 

The  construction  of  a  reservoir,  or  the  laying  down  of  pipes,  may 
be  admitted  to  amount  to  an  occupation  of  hind,  and  yet  it  may 
still'  have  to  be  decided  who  is  the  occupier.  In  R.  v.  Chelsea 
Waterivorks  Co.  (.v),  the  Ch'own  had  "  given,  granted,  and 
a.ssigned  "  to  the  company  a  pond  situated  in  St.  James'  Park,. 
'•  to  be  converted  into  reservoirs,  and  to  be  used  and  enjoyed  by 
the  company,"  during  the  pleasure  of  the  Crown.  The  company 
made  and  used  the  reservoir,  and  subsequently,  on  the  requisition 
of  the  Crown,  had  bricked  the  sides  and  bottom,  and  enclosed  it 
with  a  railing  to  prevent  accidents.  The  deputy  ranger  of  the 
park  had  taken  the  fish  in  the  reservoir,  the  company  not  objecting^ 
It  was  contended  for  the  company,  that  they  had  no  occupation  of, 
but  only  an  easement  in,  the  reservoir  :  but  the  court  held  that  the 
company's  interest  in  the  reservoir  was  not  distinguishable  from 
their  interest  in  the  pipes,  for  which  they  were  clearly  rateable.. 
Lord  Denman  said  : 

•'  Their  interest  [in  the  reservoir]  is  at  will  only  :  but  a  tenant  at  will  is, 
until  the  will  be  deteiinined,  an  occupier  of  the  land  (y).  The  company 
appear  to  us  to  have  the  exclusive  right  in  a  portion  of  the  soil,  though  for 
a  limited  purpose  only." 

In  li.  V.  Stevens  (rj,  the  Secretary  of  State  for  War  had 
granted  to  the  appellants  (who  had  entered  into  a  contract  with 
the  Government  to  supply  gas)  a  "  licence  to  use  "  the  gasworks 
at  Aldershot,  by  a  deed  which  provided  that  it  should  not  be  a 
lease,  or  in  the  nature  of  a  lease,  or  an  agreement  for  a  lease,  and 
that  the  licence  should  be  revocable  at  any  time  by  writing.  It 
was  held  that  until  the  licence  was  revoked,  the  appellants  were 
occupiers,  whether  there  was  a  tenancy  or  not  ;  and  that  "  a  licence 
to  use  is  a  liberty  to  occupy." 

In  Mai/or,  etc..  of  Southpoii  v.  (Jrmskirk  i'nio/>  (<i),  under  a 
local  Act,  the  local  board  of  the  township  of  Birkdale  had  the 
exclusive  right  of  laying  gas  mains  and  pipes  within  the  township, 

(.r)  (1888),  .-,  P,.  &  Ad.  l.-)6. 

(y)  The  question  of  occupation  is  always  ratlier  a  question  of  fact  than  of  title,  or 
of  conveyancing  law  :  see  pp.  ol — 54,  xvpra.  See  also  li.  v.  Eii-st  London  ]IV//r?'- 
works  Co.  (18.")2),  18  Q.  B.  705,  itifni.  p.  267. 

(--)  (18(i5).  12  L.  T.  491. 

(//)  \\^'-y^]  2  Q.  B.  468  ;  .affirmed  in  C.  A.  [18941  1  Q.  B.  196  :  Kvde's  Eat.  Ajm. 
C1891— 1898),  355,  438. 


266  WATERWORKS  AND  GASWORKS.         [PART  III. 

and  wero  bound  to  keo]}  tho  mains  in  the  townsliip  in  oood  re})air 
and  condition,  and  to  afford  tlie  corporation  of  Southport  the  use 
of  the  same  for  the  supply  of  gas  for  ])uhHc  and  })rivate  purpdses 
within  the  township,  in  consideration  of  certain  payments.  Thi? 
local  Act  incorporated  certain  sections  of  the  Gasworks  Clauses 
Act,  1847,  under  which  the  Local  Board  of  Birkdale  had  power  to 
lay  down  and  alter  ])ij»es  and  mains.  The  Local  Board  of  Birkdale 
had,  in  fact,  laid  down  and  repaired  the  mains,  and  the  ( 'orporation 
•of  Southport  had  used  them  for  the  supply  of  gas.  and  had  made 
the  service  coimections  with  the  mains.  It  was  held  hy  tlie 
Queen's  Bench  Division,  and  by  the  (*ourt  of  Appeal,  that  the 
■corporation  were  not  the  occupiers.     (  "ave,  J.,  said  (/>)  : 

"  The  Local  Board  of  Birkdale  are  the  owners  of  these  gas  mains,  and 
they  have  granted,  or  rather  the  Act  of  Parliament  for  them  has  granted, 
to  the  Corporation  of  Southport  the  use  of  the  same,  not  generally,  but 
simply  for  the  purpose  of  the  supply  of  gas,  so  that  all  that  is  taken  out  of 
the  local  board  is  the  use  of  the  mains  for  the  particular  purpose,  the 
supply  of  gas  and  nothing  else,  and  all  other  rights  remain  in  the  local 
board. 

"  The  case  is  rendered  somewhat  more  difficult  by  the  fact  that,  j»iiiH(  facie, 
the  use  of  the  mains  for  the  supply  of  gas  is  the  only  use  that  it  is  contem- 
plated shall  be  made  of  them  (f)  ;  but  I  do  not  think  that  that  ought  to 
affect  our  decision.  When  a  man  takes  a  quantity  of  cattle  on  to  his  land, 
it  may  be  that  he  has  taken  as  many  as  the  land  will  feed,  and  that  he  does 
not  contemplate  any  other  use  being  made  of  the  land  beyond  the  eating  of 
the  grass  by  the  cattle  ;  but  yet  the  person  who  takes  the  cattle  in  remains 
the  occupier  of  the  land,  and  the  person  whose  cattle  are  taken  in  does  not 
become  an  occupier  ;  his  right  is  a  strictly  limited  one,  and  the  general 
rights  attending  occupation  remain  in  the  person  who  takes  the  cattle  in((/). 
So  in  the  present  case  it  seems  to  me  that  the  rights  of  the  corporation  are 
strictly  defined,  and  are  limited  to  the  use  of  these  pipes  for  the  purpose  of 
delivering  their  gas.  All  other  rights  in  the  pipes  remain  in  the  local  board  : 
they  are  bound  to  repau"  them  ;  they  may  take  them  up,  and  relay  them  when 
necessary  by  reason  of  their  being  worn  out  ;  they  may  alter  their  direction, 
to  a  certain  limited  extent  no  doubt,  if  it  is  found  that  they  are  too  near  the 
surface  or  too  deep  down  in  the  ground." 

Observations  on  the  Southport  Case. — So  far  as  this  case  lays 
•down  a  general  j)rinciple  of  law,  its  correctness  cannot  be  doubted  ; 

Ojj  [1893]  2  Q.  B.,  at  p.  474  ;  l{yde".s  Kat.  App.  (IS'.U— 18'J3).  at  p.  oJ'.L  The 
general  rule  laid  down  in  the  judgment  is  stated  ^iipra,  p.  40. 

('•)  This  understates  the  argument  against  the  corporation,  which  was  that  the 
use  of  mains  for  the  supply  of  gas  was  the  only  use  that  wan  jjd.sxible.  See  also  R.  v. 
ChcLsm  WatrricarLi  <:'('.(1S3:^),5  Ji.io  Ad.  1515,  xiipra,  p.  20."),  where  the  exclusive  right 
to  use  land  for  a  limited  purpose  only  was  held  surticient  to  constitute  occupation. 

(rZ)  To  make  the  hypothetical  case  analogous,  one  must  nssunie  that  li}'  statute  the 
landowner  was  bound  to  take  in  the  cattle  ot  t)ne  owner,  and  of  nobody  else,  and  that 
the  landowner  was  prohibited  from  turning  his  own  cattle  on  the  land.  The  judg- 
ment seems  to  ignore  the  ditferenee  between  the  two  cases.  The  real  question  was 
whether  the  local  Act  had  left  the  '-general  rights  attending  occupation"  in  the 
hands  of  the  Local  Uoard. 
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but  the  writer  ventures  to  express  his  doubt  whether  the  general 
principle  was  correctly  applied  to  the  particular  facts,  for  the 
following  reasons.  The  decision  of  the  Court  of  Appeal  in  Mayor, 
etc.,  of  Southport  v.  Ormskirk  Union  (e)  was  delivered  shortly 
before,  and  is  quite  consistent  with,  the  decision  of  the  same  court 
in  JIalkijn  JJistrict  Mines  Drainage  Co.  v.  llohjioell  Union  (_/'), 
which  latter  decision  was  reversed  by  the  House  of  Lords  (</). 
The  llalki/n.  Case  may  almost  be  said  to  be  an  a  fortiori  case.  For 
there  the  Drainage  Company,  who  were  held  rateable  for  under- 
ground tunnels  used  for  draining  inines,  were  entitled  to  use  those 
tunnels  onli/  for  the  purpose  of  drainage,  and  the  mining  companies 
had  (and  in  fact  exercised)  the  right  of  using  the  tunnels  for  the 
purpose  of  laying  down  tramways  :  whereas  in  Mayor,  etc.,  of 
Southport  V.  Ormskirk  Union,  the  Corporation  of  Southport  had 
the  right  to  use  the  gas  mains  for  the  only  purpose  for  which  they 
were  capable  of  being  used.  The  only  right  (as  distinguished 
from  the  duty  of  repairing)  vested  in  the  Local  Board  of  Birkdale 
was  the  right  to  alter  the  position  of  the  pipes  as  occasion  required  ; 
but  in  I{.  X.  East  London  Waterworks  Co.  (h),  paving  commis- 
sioners had  a  similar  right,  and  notwithstanding  that  fact,  the 
company  were  held  to  be  occupiers  of  the  land  in  which  their  pipes 
were  laid.  At  the  same  time,  it  must  be  remembered  that  the 
question  of  occupation  must  be  determined  by  the  whole  of  the 
circumstances  of  each  case,  and,  therefore,  it  is  dangerous  to  pick 
out  a  single  detached  circumstance,  and  to  say  that  it  is  immaterial 
because  it  was  considered  immaterial  in  another  case. 

Rateability  of  gas  and  water  pipes  under  local  Acts.—  There 
have  been  several  decisions  as  to  the  effect  of  local  Acts  imposing- 
rates,  and  the  general  rule  appears  to  be  that  where  the  local 
Act  uses  the  word  "  land,"  that  word  must  be  construed  in  the 
same  sense  as  in  43  Eliz.  c.  2,  and  therefore  gas  companies  and 
water  companies  are  rateable  (/).  But  other  general  words  may 
have  different  meaninos  accordino;  to  the  context  :  thus  the  word 
"  hereditaments  "  has  been  held  in  one  Act  to  include  (k),  and  in 
another  not  to  include   (/)   the  pipes  of  a  gas  or  water  company. 


(t)  [1894]  1  Q.  B.  1%  ;  Hyde's  Kat.  App.  (1891—1893),  438. 

(./  )  (1893),  69  L.  T.  705.  The  decision  in  the  Queen's  Bench,  which  was  ulti- 
mately upheld  by  the  House  of  Lords,  is  reported  in  Hyde's  Kat.  App.  (1891 — 1893), 
33S. 

Cv)  (1894).  71  L.  T.  818  ;  [1895]  A.  C.  117  :  ride  supra,  p.  47. 

(A)  (1852),  18  Q.  B.  705,  at  p.  713  :  in  the  course  of  the  argument.  Lord  Campbell, 
CJ.,  suggests  that  "  the  company  may  have  a  movable  freehold." 

(0  See  Ji.  V.  End  London  Watt  r works  Co.  (1852),  18  Q.  B.  705. 

(Ji)  R.  V.  .^hrcimbvnj  Paring  Trustees  {1^2'),  3  B.  &  Ad.  21G. 

(0  East  London  Waterworks  Co.  v.  .Viie  End,  Old  Town  (1851),  17  Q.  B.  512. 
Cf.  Colehrookev.  Tickell  (1836),  4  A.  .V:  E.  91G,  and  R.  v.  Barker  (1837),  G  A.  &  E. 
388. 


268  WATERWORKS   AND    GASWORKS.  [PART  III. 

The  word  "  tenements  "  has  been  held  in  some  Acts  to  include  (m} 
and  in  others  not  lo  include  the  pipes  of"  a  water  conii)any  (n). 

The  measure  of  the  value  of  a  spring  belonging  to  a  water 
company. — In  7.'.  v.  J^'ew  River  Co.  (<>)  the  company  were  rated 
tor  land  at  Little  Amwell,  in  Hertfordshire,  which  contained  a 
sprin<>.  The  sessions  found  that  the  land  alone  without  thesprinji;, 
if  it.werc^  not  covered  with  water,  was  of  the  annual  value  of  ;>/.  ; 
that  the  whole  profits  of  the  company  arose  from  the  sale  of  the 
water,  no  part  of  which  was  distributed  in  Little  Amwell,  nor  was  . 
any  of  the  money  received  for  it  by  the  company,  nor  did  any  of 
it  become  due  there  ;  and  that  if  the  advantage  which  the  com-- 
pany  derived  from  the  use  of  the  sprino;  nn'ght  1)V  law  be  included 
in  the  rate  upon  the  land,  the  land  and  the  s[)rinoof  water  together 
were  of  the  annual  value  of  800/.,  at  which  they  were  rated  (y>). 
The  court  held  that  the  rate  on  the  sum  of  300/.  nuist  be  confirmed. 
Lord  Ellenborough,  t'.J.,  said  (7)  : 

"Here  is  land,  and  Avater  enclosed  in  a  basin  upon  the  land,  which  falls 
■within  the  legal  description  of  land  ;  and  although  a  considerable  portion  of 
the  profits  of  such  water  is  derived  from  pipes,  through  which  it  is  dis- 
tributed to  other  places,  yet  it  is  found  that  the  water  has  a  certain 
ascertained  value  at  the  fountain  head  ;  and  in  cases  of  this  kind  it  is 
enough  to  ascertain  the  local  value  of  the  property,  without  inquiring 
whether  it  yields  a  return  on  the  spot.  .  .  .  The  property  is  locally 
\aluable  in  the  parish  where  it  is  rated,  although  that  value  is  derived 
from  extrinsic  circumstances,  and  although  the  profits  are  actually  received 
elsewhere." 

This  decision  is  one  of  many  which  show  how  the  courts 
gradually  deduced  from  the  statute  4o  Eliz.  c.  2,  the  principle 
which  was  subsequently  embodied  in  the  definition  of  net  annual 
value  oiven  by  s.  1  of  the  Parochial  Assessments  Act,  183G  (/■). 
Since  the  passing  of  the  Act  of  IblitJ,  the  rule  (which  before  that 
tlate  was  not  consistently  followed)  has  become  compulsory  and 
of  universal  application,  viz.,  that  rateable  value  is  measured  not 
by  the  profits  of  the  land,  but  by  the  rent  which  may  reasonably 
be  expected  for  the  land.  As  long  as  it  was  possible  to  contend 
that  rateable  value  depended  on  the  pi'otits  of  the  land,  it  was 
necessary  to  consider  where  the  profits  were   earned,  in  order  to 

(«/)  Xcir  llici-i  Co.  V.  ,Sf.  Pancrux  (1S80).  45  J.  V.  7o. 

(//)  It  V.  Manchester  and  Salford  Watirn'oihx  Co.  (1828),  1  B.  &  C.  (>H0  , 
lollowcd  in  B.  v.  Modcy  (lb23),  2  B.  \,  C.  22fi  ;  .see  also  J'Joxt  Loudon  Wdtrrworli's 
<o.  V.  Mdv  End.  Old  'Joan  (ISol),  17  Q.  B.  512. 

00  0>^\'^).  1  M.  &  S.  50H. 

(yy)  It  hml  been  already  held,  in  /?.  v.  Jlillrr  (1777),  2  Cowp.  61it,  that  land 
increased  in  value  \>y  the  existence  thereon  of  a  mineral  spring  should  be  rated  at 
such  increased  value. 

(</)   I  M.  &  S.,  at  pp.  508,  509.  (/)  Set  out  in  Appendix  II.,  infra. 
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see  to  what  land  they  must  be  attributed.  But  the  rent  of  land 
is  not  necessarily  fixed  by  the  profits  which  may  Ije  earned  on 
the  land  or  from  the  produce  of  the  land  :  most  of  the  dwellino;- 
houses  near  London  command  a  hioher  rent  because  of  the  facilities 
which  thej  oflt'er  for  making  profits  elsewhere.  As  long-  as  it  is 
borne  in  mind  that  rent,  and  not  profit,  constitutes  the  measure  of 
rateable  value,  it  will  be  clear  that  the  decision  in  R.  v,  Nero  River 
Co.  (s)  is  based  on  the  principle  adopted  in  the  Parochial  Assess- 
ments Act,  1836.  It  is  obvious  that  a  water  company  wanting 
a  supply  of  water  would  be  willing  to  give  a  higher  rent  for  land 
•containing  a  spring  than  for  land  without  a  spring  ;  and  they  would 
probably  give  for  land  containing  a  spring  a  higher  rent  than  a 
tenant  who  would  use  the  land  only  for  ordinary  agricultural  pur- 
poses. How  much  higher  rent  the  water  company  would  give 
■depends  upon  circumstances.  If  there  were  many  equally  suitable 
springs  available  for  a  water  company,  they  would  give  a  rent 
very  slightly,  if  at  all,  higher  than  an  agricultural  rent.  But 
the  probability  is  that  some  of  the  springs  Avould  be  further  from 
the  town  requiring  the  supply  of  water,  and  the  additional 
expense  of  laying  longer  mains  would  induce  the  company  to 
offer  a  lower  rent  for  the  more  distant  sites,  and  a  higher  rent 
for  the  nearer  sites.  And  the  owner  of  the  nearest  site,  while  he 
would  almost  certainly  be  able  to  exact  a  rent  higher  than  a  mere 
iigricultural  rent,  must  yet  be  careful  not  to  demand  so  high 
a  rent  as  to  drive  the  company  to  take  a  more  distant  site  at  a 
lower  rent. 

In  Liverpool  Corporation  v.  LlanfijlUn  Union  (t)  it  was  held 
that,  in  calculating  the  rateable  value  of  a  reservoir,  it  was  right 
to  take  into  account  certain  imusual  expenditure  incurred  in 
acquiring  the  site,  even  though  it  related  to  matters  not  forming- 
part  of  the  rated  propert3\ 

The  intake  of  the   New  RiYer   Company  at   Hertford. — In 

New  River  Co.  v.  Hertford  Union  (?/)  a  difficult  question  was 
raised  as  to  the  principle  of  valuation  to  be  applied  to  the  intake 
by  means  of  which  the  New  River  Company  diverted  water  from 
the  River  Lea  into  the  New  River.  Under  their  special  Acts  the 
New  River  Company  made  an  annual  payment  of  1,500/.,  and 
had  paid  a  capital  sum  of  42,000Z.  to  the  conservators  of  the  River 
Lea,  and  in  consideration  of  these  payments,  and  other  payments 
made  by  the  East  London  Waterworks  Company,  all  the  watei- 
flowing  in  the  River   Lea,  except   so  much  as  was  required  for 

(v)  (1818),  IM.  &.  S.  503. 

(0  [1899]  2  Q.  B.  H  ;  xupra,^.  177,  where  the  case  is  more  fully  considered. 
C«,)  [1902J  2  K.  B.  597  ;  Ryde  and  Konstams  Rat.  App.  (1894—1904)  ;  rever.-sino- 
4he  judgment  in  the  King's  Bench  Division,  [1901]  2  K.  B.  620. 
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navigation,  was  vested  in  the  two  water  companies,  the  ])ro- 
portions  in  wliich  they  were  to  take  the  water  being  prescribed  bv 
the  Acts.  The  New  liiver  (■onipany  took  their  water  from  the 
Hiver  Lea  by  means  of  an  opening  in  the  l)ank  through  wliich  the 
water  flowed  bv  gravitation  into  a  ditch  coninninicating  with 
the  New  River,  and  they  were  in  occupation  of  this  intake,  which 
they  had  [)rotected  by  posts  in  the  river  and  an  iron  grating.  The 
Court  of  Apj)eal  held  that  the  point  at  which  the  water  was- 
to  be  taken  was  fixed  by  the  special  Acts  (.r).  The  rateable  value 
of  the  New  River  (-ompany's  property  in  the  i)arish  was  agreed  at 
(150/.,  if  the  structural  value  of  the  intake  as  mere  land  with 
buildings  upon  it  was  to  be  considered  ;  but  the  assessment 
committee  had  imposed  an  additional  assessment  of  ii,180/.  as 
representing  the  enhanced  value  in  respect  of  the  user  made  of 
th(?  intake  by  taking  water  from  the  River  Lea.  The  sum  of 
0,180/.  was  arrived  at  by  taking  four  per  cent,  on  the  capital  sum 
of  42,000/.  paid  by  the  New  River  Company  and  adding  thereto 
the  annual  ])ayment  of  1.500/.  ;  but  the  assessment  committee 
jidmitted  that,  though  these  sums  might  be  prima  facie  evidence, 
they  were  not  necessarily  the  measure  of  rateable  value.  The 
<^)ueen's  Bench  Division  struck  out  the  item  of  3,180/.  altogether., 
holdinir  that  the  assessment  of  the  intake  must  be  based  solely 
upon  the  structural  value  of  the  buildings  and  land,  and  that  the 
right  to  take  water  from  the  Lea  through  the  intake  must  be  left 
out  of  consideration  altogether.  But  this  decision  was  reversed  by 
the  Court  of  Appeal,  who,  however,  sent  the  case  back  to  (juarter 
sessions,  holding  that  although  the  right  to  take  water  must  be 
taken  into  account,  it  had  been  taken  into  account  by  the  assess- 
ment committee  on  a  wrong  principle.  The  principles  laid  down 
for  the  guidance  of  the  sessions  may  be  gathered  from  the 
following  extracts  from  the  judgment  of  Collins,  M.R.  (//)  : 

"  The  New  River  Company  has,  by  statute,  a  very  valual)le  right  of 
appropriating  water  drawn  from  the  River  Lea.  It  is  absolutely  necessary 
for  them  to  get  access  to  the  River  Lea  in  order  to  appropriate  that  water 
in  the  given  quantities,  and  the  point  at  which  they  take  it  is  fixed  by 
statute,  and  is,  presumably,  the  point  best  adapted  to  their  needs.  The 
land  which  they  occupy  for  the  purpose  of  securing  and  passing  the  water 
into  their  system  must  have  an  added  value  bj-  reason  of  its  special  fitness 
for  this  purpose.  If  it  were  the  only  spot  over  which  they  could  carry  out 
the  diversion,  and  thus  achieve  the  enjoyment  of  the  valuable  right  con- 
ferred upon  them,  they  would  obviously  be  prepared  to  pay  a  high  rent  for 

Oc)  See  [1902]  2  K.  B.,  at  p.  60S,  jx-r  CoLLixs,  M.R.  On  p.  (505,  ihid.,  the 
argument  (as  reported)  contains  an  admission  that  the  company  were  "'not  compelled 
to  take  the  water  at  an  intake  in  that  particular  spot."'  I'ut  the  judgment  does  not 
apparently  take  this  view  of  the  effect  of  the  special  Acts,  and  the  admission  w:is 
in  tact  made  hypotheti':;ally.  as  a  point  that  did  not  affect  the  question  at  issue. 

(7/)  [1902]  2  K.  B.,  at  pp.  608,  609, 611. 
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its  nse,  and  a  rate  which  ignored  this  element  of  value  would  be  obviously- 
wrong.  This  is  one  of  the  commonplaces  of  rating  law,  and  it  is  not 
necessary  to  refer  to  authorities  upon  it.  .  .  .  Suppose  a  person  buys 
the  right  to  take  and  carry  away  all  the  gold  in  a  given  area,  and  suppose  he 
is  obliged  to  occupy  other  land  in  order  to  reach  and  carry  away  the  gold — 
could  the  price  paid  for  the  right  to  get  the  gold  be  any  element  in 
measuring  the  rateable  value  of  the  land  used  and  occupied  as  a  means 
of  access  ?  Suppose  the  gradients  were  such  that  the  ore  could  be  rolled 
down  by  its  own  weight  on  a  tramway  aci'oss  the  land  so  occupied — the 
price  paid  for  the  right  to  get  the  gold  could  not  enter  into  the  rating  of 
the  tramway,  though  the  value  of  the  privilege  would  affect  the  price  which 
the  owner  would  give  for  the  means  of  access.  ...  I  think  the  standard 
of  structural  value  is  not  the  true  one  to  apply  to  such  a  case  [as  this]. 
There  is  an  added  element  of  value  in  this  case  by'  reason  of  the  special 
fitness  of  the  land  and  structure  for  a  particular  profitable  purpose." 

And  Mathkw,  L.J.,  said  (.:)  : 

"  The  true  mode  of  assessing  the  property  in  question  is  to  ascertain 
whether  the  land  over  which  the  water  of  the  Xew  River  Company  passes 
from  the  River  Lea  has  an  enhanced  value  in  respect  of  the  user  made  by 
the  appellant  company.  In  other  words,  whether  its  fitness  for  the  purpose 
for  which  it  was  used  would  justify  any,  and  what,  increase  of  the  rent 
which  a  tenant  might  reasonably  be  required  to  pay  for  the  access  afforded 
from  the  River  Lea  to  the  Xew  River.  It  should  be  borne  in  mind  that  the 
.subject-matter  of  assessment  is  like  an  entrance  to  a  property  through  a 
gateway.  The  land  occupied  by  the  gate  may  be  held  to  be  made  more 
valuable  by  the  purpose  to  which  it  is  put.  The  court  of  quarter  sessions 
will  be  guided  by  any  evidence  laid  before  them,  but  it  would  seem  that 
any  element  of  entrance  value  might  be  moderate  in  amount." 

The  case  accordingly  went  back  to  the  sessions  for  re-hear i no- 
subject  to  the  directions  given  by  the  Court  of  Appeal.  The 
assessment  committee  on  the  re-hearing  left  out  of  account  the 
payments  made  by  the  Xew  Riyer  Company  to  the  conservators  of 
the  Lea,  but  contended  (adopting  the  language  of  the  MastePv  of 
THE  Rolls)  that  "the  value  of  the  privilege"  enjoyed  by  the 
company  was  more  than  the  assessment  of  3,180/.  which  was 
appealed  against  ;  and  they  gave  eyidence  to  show  (inter  alia) 
that  if  the  company  had  not  had  the  privilege  of  getting  water  from 
the  Lea,  the  capital  cost  of  sinking  the  necessary  wells  and  the 
annual  cost  of  pumping  would  have  been  so  great  that  the 
company  would  have  been  willing  to  pay  far  more  than  3,180/. 
for  the  privilege  of  taking  water  through  the  intakes.  The 
sessions  confirmed  the  assessment  aj^pealed  against,  without 
stating  the  ground  of  their  decision,  and  refused  a  case  for  the 
High  Court. 

(-)  [1902]  2  K.  P>.,  atp.(;i3.     . 
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Remarks  on  the  New  River  Case.— It  i.>  not  (juite  clear  that 
Mathew,  L.J.,  entirely  agreed  with  the  judgment  of  (JoLLiNs,  M.K., 
althoutrh  he  arrived  at  the  same  result — viz.,  tliat  the  case  must  oo 
back  tor  re-hearing.  Possibly  Mathew,  L.J.,  was  of  opinion  that 
the  only  additional  element  to  be  allowed  for  in  rating  the  intake 
was  its  '•  special  fitness "'  for  taking  in  water  ;  that  is  to  say,  for 
example,  the  advantage  which  one  site  possessed,  as  compared 
with  another,  for  affording  access  to  the  New  River,  l)ecause  such 
access  was  either  more  direct,  or  involved  less  outlay  on  rejwirs, 
pumping,  or  the  like.  On  this  view  it  must  apparently  be  assumed 
that  the  hypothetical  tenant  possesses  the  right  to  take  water  from 
the  Lea,  and  that  he  has  merely  to  decide  what  rent  he  will  pay 
for  one  out  of  many  possible  sites  for  his  intake.  On  this 
hypothesis,  the  additional  rent  that  he  will  ]iay,  beyond  the 
ordinary  letting  value,  will  l)e  small.  But  CJollins,  M.ll.,  seems 
to  assume  that  the  special  Acts  fixed  the  position  of  the  intake, 
and  did  not  allow  the  company  to  exercise  the  right  of  taking 
water  elsewhere.  On  this  hypothesis,  if  the  hypothetical  tenant 
must  either  become  a  tenant  of  the  intake,  or  go  without  the  water, 
he  would  obviously  give  a  considerable  rent  for  the  intake. 

It  may  be  noticed  that  the  measure  of  value  supplied  b}-  the 
sums  in  fact  paid  by  the  New  River  Company  for  the  right  to 
obtain  water  from  the  Lea,  and  the  measure  suggested  by  the 
outlay  which  they  would  have  had  to  incur  by  pumping,  though  not 
identical,  are  not  altogether  independent  of  each  other.  In  promot- 
ing their  Bill  in  Parliament,  the  company  (presumably)  considered 
whether  the  terms  proposed  to  be  put  upon  them  by  Parliament 
were  more  burdensome  than  the  cost  of  obtaining  water  by 
pumping  would  be,  and  adopted  the  course  wdiich  best  suited 
their  interests. 

Whether  the  proiits  of  a  gas  company  can  be  taken  into 
account. — Except  perhaps  in  the  early  case  of  Atkins  v.  Davis  (a), 
it  appears  never  to  have  been  contended  that  the  profits  of  a  water 
company  ought  not  to  be  taken  into  account,  assuming  that  the 
water  company  were  rateable  at  all.  But  a  distinction  was  at  one 
time  drawn  between  water  companies  and  gas  companies,  on  the 
ground  that  water  was  a  natural  product  of  land,  while  gas  was 
11  manufactured  article  ;  and  it  was  said  that  the  profits  arising 
from  the  sale  of  gas  were  profits  of  a  trade  and  were  not  rateable. 
Whatever  may  have  been  the  law  before  1836,  the  question  is 
now  determined  by  the  definition  of  net  annual  value  in  s.  1  of 
the  Parochial  Assessments  Act,  1836  (b),  as  the  rent  which  may 
reasonably  be  expected  ;  if  the  profits  which  a  gas  company  can 

(rt.)  (1783),  Cald.  315.  (h)  Set  out  in  Appendix  l\.,infrii. 
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make  will  induce  the  company  to  give  a  higher  rent  for  the  works 
and  mains,  those  profits  cannot  be  left  out  of  consideration  in 
fixing-  the  rateable  value  (c). 

In  R.  v.  Birmingham  Gas  Co.  (</),  it  was  stated  in  the  case  that 
stock-in-trade  and  the  profits  of  the  manufactories  in  Birmingham 
were  not  in  practice  rated  (e),  and  the  sessions  found  that  the 
premises,  pipes,  etc.,  of  the  company,  if  rated  as  other  lands  in  the 
parish — that  is  to  say,  if  the  profits  arising  from  the  sale  of  gas 
were  not  included — were  w'orth  200/.  per  annum,  but  were  worth 
800/.  if  the  profits  arising  from  the  sale  of  gas  were  included. 
(It  was  not  stated  in  the  case  how  the  200/.  was  arrived  at  ; 
possibly  that  sum  represented  a  percentage  on  the  cost  of 
construction  (/).)     Abbott,  C.J.,  said  (g)  : 

"  I  am  of  opinion  that  the  amount  in  respect  of  which  the  company 
are  rateable  is  the  sum  for  which  the  buildings,  trunks,  and  pipes  would 
let  to  a  person  who  is  willing  to  carry  on  the  business  there. 
The  profits  are  not  in  this  case  rateable.  If  they  were,  a  blacksmith's 
forge  might  be  rated,  not  at  what  it  would  let  for,  but  at  the  sum  which 
the  blacksmith  acquires  by  it.  .  .  .  Here  the  profits  rated  are  those 
of  a  manufactory  which  are  obtained  by  applying  the  skill  and  industry  of 
man  to  capital  brought  from  a  distance  for  that  purpose.  They  are  very 
different  from  the  profits  of  canals  or  of  mineral  waters  (/;),  which  are 
natural  products  arising  within  the  parish,  and  rendering  the  land  in  which 
they  are  situate  more  valuable." 

This  decision  was  given  before  the  passing  of  the  Parochial 
Assessments  Act,  1836,  but  the  first  sentence  above  cited  correctly 
states  the  principle  adopted  by  the  definition  of  "  net  annual 
value  "  in  s.  1  of  that  Act  (/),  and  that  sentence  is  undoubtedly 
still  good  law.  But  the  remainder  of  the  judgment  seems  to 
suggest  that,  in  estimating  rent,  the  profits  of  manufacture  are  in 
every  case  to  be  left  out  of  consideration  ;  but  this  is  not  so,  and 
the  distinction  between  the  illustration  given  by  Abbott,  C.J.,  and 
the  facts  of  the  case  before  him  points  this  out.  The  rent  of  a 
l^lacksmith's  forge  is  not  regulated  by  his  profits,  because  the 
blacksmith  can  take  his  business  to  another  foroe,  thouoh  a  foroe 
adjoining    a    high    road    much   frequented    by    traffic    may    well 

OO   Vide  supra,  pp.  16.-_168.  (^Z)  (1823),  1  B.  &  C.  506. 

(c)  As  to  the  rateabilitv  of  stock-in-trade,  tvVZe  supni,  pp.  2 — 4. 

(.0  III  -?*"■  V.  Jiii<jhton'Ga.s.  Co.  (1826),  5  B.  &  C.  46(;,  it  was  held  that  the  company 
were  rateaViIe  for  the  value  of  the  land  occupied  hy  their  pipes,  as  increased  l>y  the 
laying  down  of  the  pipes  ;  but  the  court  did  not  decide  how  that  increase  in  value  was 
to  1)6  measured. 

ig)  1  B.&C,  atp.  .110. 

(/')  See  li.  y.  Milh'v  (1777),  2  Cowp.  619  ;  supra,  p.  268,  note  ip'). 

(/)  Set  out  in  Appendix  II.,  infra.  The  decision  in  II.  v.  Biniii/u/ham  Gas  Co., 
■■<"pra.  that  rent  is  the  measure  of  vahie,  was  contirmed  bj-  i/.  v.  Cavihridge  Gas  Co. 
(1888),  8  A.  &  K.  73,  infra,  p.  277.  note  (/y),  which  was  one  of  the  earliest  cases 
decided  under  the  Parochial  Assessments  Act,  1836. 

R.  T 
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coiiiinand  ;i  hi(i"lior  rent  (because  of  the  ehaiice  of  earning  casual 
proKtsj  tlian  a  forge  liidden  from  tlu'  public  view  ;  so  that  even  in 
the  case  of  a  blacksmith's  forge  the  profits  of  manufacture  earned 
on  tlie  ])reniises  do  affect  the  rent.  But  the  Birmingham  Gas 
Company  had  tlu>  right  to  lay  pifjcs  under  the  })ubliL'  streets,  and 
no  other  company  or  j)erson  had  that  right  :  consequently  they 
had  a  monopoly,  and  any  tenant  of  their  works  and  mains  could 
earn  a  profit  which  no  other  person  could  earn.  It  could  not  be 
said  of  a  blacksmith's  forge,  as  it  could  be  said  of  the  gas 
company's  works  and  mains,  that  there,  and  there  only,  could  the 
mamifacture  be  carried  on  and  the  profits  earned.  Directly  it  is 
ascertained  that  the  occupation  of  a  particular  hereditament,  or 
class  of  hereditaments,  will  enable  the  tenants  to  earn  profits  which 
they  cannot  earn  elsewhere,  then  those  profits  will  affect  the  rent, 
and  consequently  the  rateable  value  (k)  ;  and  it  is  quite  beside 
the  mark  to  say,  as  was  said  by  Abbott,  (J.J.,  in  R.  v.  JJ/rmin<f- 
liam  Gas  Co.  (I),  that  "the  profits  are  obtained  by  applying  tlie 
skill  and  industrv  of  man  to  capital  brought  from  a  distance  for 
that  purpose.'" 

It  Inay,  however,  be  said  that  in  R.  v.  Birminuliam  Gas  Co., 
the  finding  of  the  sessions  meant  that  the  larger  value  of  800/.,  on 
which  the  rate  was  made,  represented  the  whole  of  the  net  receipts 
of  the  company,  without  any  deduction  for  tenant's  profits.  If 
that  is  the  effect  of  the  finding,  there  can  be  no  doubt  that  the 
judgment  reducing  the  rate  was  correct  ;  for  no  tenant  would  take 
premises  to  carry  on  a  trade  thereon  if  he  has  to  pay  the  whole  of 
his  net  receipts  to  his  landlord  as  rent  {>n). 

In  R.  v.  Sliepeld  United  Gas  Co.  {n),  the  respondents  (the 
rating  authorities)  had  ascertained  the  rateable  value  of  the  whole 
of  the  company's  works,  mains,  pipes,  etc.,  by  deducting  from  the 
gross  receipts,  the  working  expenses,  and  a  sum  for  tenant's  profits, 
tenant's  rates  and  taxes,  and  the  average  cost  of  re})airs,  renewals, 
and  insurance  of  buildings,  stations,  plant  and  mains  ;  the 
remainder  being  put  as  the  rateable  value  of  the  whole  under- 
taking. The  company  contended  (in  eft'ect)  that  the  buildings  and 
fixed  machinery  at  their  stations  should  be  valued  as  if  employed 
in  a  first  class  and  lucrative  manufactory  in  tSheflield,  and  l)y 
comparison  with  the  rents  given  for  other  premises  used  for  such 
manufactories  ;  and  that  the  land  belonging  to  the  company 
and    occupied    Ijy    mains    and  pipes   should  be  Aalued    by  ascer- 


Ck)  See  B.  V.  Loudon  and  North  Wrxfrrn  Bail.  Co.  (1S74).  L.  K. !)  Q.  B.  13i.  supra. 
p.  168. 

(0  (1S23).  1  B.  k.  C.  .".0(i.  at  p.  olU. 

(w)  See  the  i-einarks  on  R.  v.  Cavihrldgc  (tiix.  Co.  (1838).  8  A.  &  E.  73,  infra, 
p.  277,  note  (//). 

(«)  (18G8).  32  L.  .1.  M.  C.  16<». 
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taiuino-  the  rents  given  for  other  hinds  in  Sheffield  used  without 
buildings  ;  and  as  to  the  mains  and  pipes  under  the  streets,  that 
they  should  be  valued  by  a  similar  method  "  only  alloiving  an 
increased  rental  for  the  consideration  that  the  company  must 
necessarily  obtain  the  particular  locality^  and  might  therefore 
he  forced  hy  the  owner  of  the  land  to  pay  an  increased  rent  for  it^ 
The  contentions  on  behalf  of  the  company  were  aimed  at  exclud- 
ing altogether  from  consideration  the  profits  made  by  the  com- 
pany, whereas  the  valuation  made  by  the  respondents  were  based 
on  those  profits.  The  court  held  that  the  method  adopted  by  the 
respondents  was  correct  as  to  this  point.  As  no  reasons  were 
given  for  holding  that  the  appellants'  method  was  wrong,  the 
following  reasons  may  be  suggested.  The  contention  that  gas- 
works should  be  valued  by  comparison  with  the  rents  paid  for 
other  manufactories  not  used  for  or  suitable  for  making  gas,  is  in 
effect  "  to  rate  land  occupied  in  one  mode  as  if  it  were  occupied 
in  another  ;  the  modes  [probably]  producing  different  rates  of 
profit,  and  commanding  different  amounts  of  rent  ;  than  which 
nothing  can  be  more  unreasonable  *'  (o).  Further,  the  admission 
(embodied  in  the  words  printed  above  in  italics^  that  the  company 
might  be  forced  to  pay  an  "  increased  rent  "  for  their  mains  in 
the  streets,  exposes  the  fallacy  of  the  appellants'  contention.  For 
in  considering  how  much  the  "  increased  rent "  is  to  be,  it  is 
obvious  that  the  landlord  and  tenant  would  both  look  at  the  net 
profits  which  the  occupier  of  the  mains  would  be  able  to  earn  : 
in  other  words,  they  would  make  some  such  calculation  as  that 
made  by  the  respondents  in  arriving  at  the  rateable  value.  It 
will  be  noticed  that  the  effect  of  R.  v.  Sliefjield  United  Gas  Co.  (p) 
is  to  overrule  R.  v.  Birmingham  Gas  Co.  (q),  so  far  as  that  case 
decided  (if  it  did-  decide)  that  the  profits  of  a  gas  company  are 
not  to  be  taken  into  account  in  rating  the  company.  And  as  the 
decision  in  R.  v.  Sheffeld  United  Gas  Co.  has  been  followed  in 
actual  practice  for  many  years,  and  in  numberless  cases,  it  is 
hardly  likely  to  be  now  overruled  Ijy  any  court. 

General  principles  for  rating  gas  and  water  companies. — 

It  has  been  shown  (r)  that  in  rating  gas  and  water  companies, 
the  profits  which  the  companies  make  must  be  taken  into  account  y 
it  remains  to  be  seen  how  this  is  to  be  done.  Let  us  first  deal 
with  gasworks,  or  waterworks,  belonging  to  a  trading  company, 
and  leave  for  future  consideration  (^s^  the  rating  of  gasworks  or 
waterworks  belonging  to  a  municipal  corporation  or  other  similar 
local  authority.     In  order  to  simplify  the   problem,  let  us  assume 

(o)  B.  V.  EverUt  (1847),  10  Q.  B.  178,  at  p.  207  ;  mpra,  p.  159. 

i,p)  (1868).  32  L.J.  M.C.  169.  (?•)   T7rfc  «?/^;r«,pp.  268.  272. 

(</)  (1823),  1  B.  &  C.  .-)0G.  (s)   Vide  infra,  ■p.  291, 

T    2 
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tliat  the  wliolo  of  the  system  (^vhethel•  of  o;asworks  or  of  water- 
works) is  situated  in  one  parish.  Notwithstanding  the  difficuhy 
attending  the  hypothesis,  we  must  assume,  in  order  to  comply 
with  s.  1  of  the  Parochial  Assessments  Act,  1836,  that  there  is 
a  tenant  in  occupation  of  the  whole,  and  we  have  to  inquire  what 
rent  he  may  reasonably  be  ex])ected  to  oive.  In  considering 
what  rent  he  could  afford  to  give,  the  tenant  would  first  inquire 
what  profits  can  be  made  out  of  the  undertaking  :  the  first  thing, 
therefore,  is  to  ascertain  the  gross  receipts  (0,  and  to  deduct 
therefrom  the  ordinary  working  expenses  in  order  to  arrive  at  the 
net  receipts.  The  definition  of  "  net  annual  value "'  in  the 
Parochial  Assessments  Act,  183G,  assumes  that  the  tenant  has  to 
pay  the  usual  tenant's  rates  and  taxes,  and  they  must  therefore  be 
deducted  from  the  total  income  of  the  tenant,  before  it  can  be 
ascertained  what  rent  he  can  afford  to  pay  (?/)  ;  and  where  all  the 
works  are  situated  in  one  parish,  the  rates  and  taxes  may  l)e  con- 
veniently included  among  the  working  expenses  {x).  The  defini- 
tion of  "gross  estimated  rental  "  in  s.  15  of  the  Union  Assessment 
Committee  Act,  1862  (j/),  coupled  with  the  definition  of  "  net 
annual  value  "  in  s.  1  of  the  Parochial  Assessments  Act,  1836  (z), 
makes  it  necessary  to  make  the  deductions  for  "  repairs,  insurance, 
and  other  expenses,  if  any,  necessary  to  maintain  the  heredita- 
ment in  a  state  to  command  the  rent "  (a)  at  the  last  stage  of  the 
calculations,  so  as  to  show  the  gross  estimated  rental,  and  net 
annual  value.  Consequently  all  items  of  expenditure  on  repairs 
of  the  rateable  hereditament,  and  other  items,  which  are  deducted 
at  the  last  stage  of  the  calculation,  nnist  ])e  eliminated  from  the 
working  expenses  ;  otherwise  they  will  be  deducted  twice.  Hav- 
ing deducted  the  working  expenses  (including  the  tenant's  rates 
and  taxes)  from  the  gross  i-eceipts,  we  arrive  at  the  net  receipts, 
and  inquire  how  much  of  those  net  receipts  a  tenant  will  be 
willing  to  pay  as  rent  to  the  landlord.     It  is  })lain  that  no  tenant 

(0  The  question,  what  year's  receipts  must  be  taken,  is  considered  /nfrn,  p.  277. 
A  further  difficulty  may  have  to  be  considered  in  the  case  of  gas  companies,  where 
the  net  receipts  are  materially  greater,  or  less,  than  the  sum  which  may  be  divided 
among  the  shareholders  :   rirJc  infra ^y.  27it. 

(?/)  Compare  li.  v.  TIuU  Dorhx  Co.  (1824).  8  B.  &  C.  516,  at  pp.  527,  528  :  Tune 
Impforrmcnt  Commixsioncrx  v.  Chirttm  (18()2),  82  L.  .T.  M.  C.  192  ;  and  note  that 
the  former  case  was  decided  before  the  passing  of  the  Parochial  Assessments  Act, 
1886. 

(.c)  As  to  the  method  of  dealing  with  the  rates,  where  the  works  extend  into 
several  parishes  where  different  rates  in  tlie  })Ound  are  levied,  vide  tnfra,\).  28".t. 

(;(/)  25  &  26  Vict.  c.  103  :  see  A])pendix  II.,  in/ni. 

(r  j  See  Appendix  II.,  intra.  The  corresponding  definitions  of  "  gross  value  "  and 
"rateable  value"'  in  s.  4  of  the  Valuation  (Metropolis)  Act,  1869  (set  out  in 
Appendix  II.),  make  the  point  here  dealt  with  still  clearer  ;  but  the  Act  last  referred 
to  applies  only  to  the  '•  metropolis  "  as  therein  defined. 

(rt)  These  include  a  sinking  fund  fur  renewals  :  li.  v.  Camhrirhjr  Gax  Co.  (1838), 
8  A.  &  K.  78  :  Dcwxhiirij  and  IIcchmondH-ihc  Watcrworltn  Board  v.  Pvnistonv 
Union  (\%%h'),  16  Q.  B.  D.  585.  The  decision  on  this  point  was  not  ijuestioned  in  the 
Court  of  Appeal :  sec  17  Q.  B.  D.  384. 
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will  undertake  to  pay  a  rent  equal  to  the  whole  of  the  net  receipts  ; 
for  if  he  did  there  would  be  nothing  to  induce  the  tenant  to  pro- 
vide the  necessary  working  capital,  and  to  undertake  the  risk  of 
loss  and  the  liability  to  pay  the  rent  in  any  event  :  something 
must  therefore  be  deducted  for  the  tenant's  profit  (b).  The  ques- 
tion how  much  must  be  deducted  under  this  head  is  entirely  a 
question  of  fact  (c),  to  be  determined  in  the  first  instance  by  the 
rating  authorities,  and  (on  appeal)  by  the  sessions  ;  and  the 
Queen's  Bench  will  not  consider  it.  The  tenant's  share  of  the 
profits  having  been  deducted  from  the  total  net  receipts,  the 
remainder  represents  the  gross  estimated  rental  which  a  tenant 
may  be  expected  to  pay,  where  the  landlord  bears  "  the  cost  of 
repairs,  insurance,  and  other  expenses  (if  any)  necessary  to  main-: 
tain  the  hereditaments  in  a  state  to  command  the  rent,"  and,  when 
the  cost  of  those  repairs,  etc.,  has  been  deducted  from  that  rent, 
we  arrive  at  the  net  annual  (or  rateable)  value  (d). 

What  year's  accounts  must  be  made  the  basis  of  calculation. 

— The  first  question  which  may  arise  is,  on  what  year's  accounts 
are  the  calculations  of  rateable  value  to  be  based  ?  Different 
considerations  affect  the  question,  according  as  the  appeal  relates 
to  property  within,  or  outside,  the  "  metropolis  "  as  defined  by  the 
Valuation  (Metropolis)  Act,  1869  (e).  Outside  the  metropolis,  a 
company  complaining  of  over  assessment,  may  appeal  against  each 
separate  rate  after  it  is  made,  and  therefore  after  the  valuation 
list  on  which  the  rate  is  based  has  come  into  force  (/)•  But 
within  the  metropolis,  an  appeal  on  the  ground  of  over  assessment 
must  be  an  appeal,  not  against  a  rate  made  after  the  valuation  list 
comes  into  force,  but  against  the  valuation  list  before  it  comes  into 

(J/)  A.  decision,  which  is  at  first  sight  to  the  contrary  effect,  will  be  found  in  B.  v. 
Climb ridijc  Gas  Co.  (1838),  8  A.  &  E.  73,  at  p.  87.  But  there  the  sessions  had  found 
what  was  the  rent  which  a  tenant  would  give,  and  from  that  rent  thei'e  could  of 
course  be  no  deduction  for  tenant's  profits,  the  deduction  (presumably)  having  been 
already  made.  The  judgment  of  Lord  Denman,  C.J.  Qihid.,  p.  87),  really  supports 
the  view  stated  in  the  text  ;  or,  if  it  does  not,  it  must  be  taken  to  be  overruled  by  a 
long  series  of  cases,  of  which  it  is  sufficient  to  cite  IL  v.  Sheffield  Gits  Co.  (1863), 
32  L.  .J.  M.  C.  169  ;  R.  v.  Mile  End,  Old  Toivn  (1847),  10  Q.  15.  208  ;  IL  v. 
SoufJiaiiij>to7t,  Doclt  Co.  (1851),  14  Q.  B.  587  ;  B.  v.  Grand  Jiuictio/i  Mail. 
6<-.  (1844),  4  Q.  B.  18. 

(c)  Per  Blackburn,  J.  :  R.  v.  Sheffield  Gas.  Co.  (1863),  32  L.  J.  M.  C.  169, 
at  p.  173.  A  few  remarks  as  to  the  amount  of  the  deduction  will  be  found  infra, 
pp.  279—281. 

(^/)  Sec  the  definitions  of  "net  annual  value"  in  s.  1  of  the  Parochial  Assessments 
Act,  1836,  and  of  "  rateable  value  "  in  s.  4  of  the  Valuation  (Metropolis)  Act,  1869. 
Both  of  the  Acts  are  set  out  in  Appendix  II.  Examples  of  valuations  of  gasworks 
will  be  found  in  South  Metropolitan  Gas  Go.  v.  St.  Glare's,  liyde's  Met.  Rat.  App. 
305  ;■  Gas  Lif/ht  and  Coke  Co.  v.  City  of  London  Union.  Kyde's  Kat.  App.  (1891 — 
1893)  204  :  and  R.  v.  Lee  (1866),  L.  R.  1  Q.  B.  241. 

('')  Set  out  in  Appendix  II.  The  definition  of  the  "metropolis"  is  to  be  gathered 
from  ss.  3,  4  :  see  also  p.  5 '3,  infra. 

(/")  See  Poor  Relief  Act,  1843  (17  Geo.  2,  c.  38),  s.  4,  and  the  Union  Assessment 
Committee  Act,  1862  (25  &  26  Vict.  c.  103),  ss.  21,  22,  28.  Both  Acts  are  set  out  in 
Appendix  II. 
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force,  and  the  list  as  altered  on  a])i)eal  becomes  conclusive  evidence 
of  value  for  live  years,  or  until  the  making  of  the  next  quinquennial 
re-valuation,  subject,  however,  to  alteration  in  certain  cases  by- 
means  of  su])plemental  or  provisional  lists  ((/).  So  that,  outside 
the  nietroj)olis,  a  fresh  appeal  may  be  entered  against  each  rate  as 
it  is  made,  and  a  new  valuation  list  may  be  made  at  any  time,  while 
within  the  metropolis  an  a])j)eal  on  the  ground  of  over  assessment 
can  be  made  (speaking  generally)  only  once  in  five  years  (A),  and 
the  valuation  list  (as  confirmed  or  altered  on  appeal)  remains  in 
force  for  five  years  from  a  date  subsequent  to  the  hearing  of  the 
appeal.  It  has  been  decided  (/)  that,  on  an  appeal  against  a  rate 
outside  the  metropolis,  "  the  sessions  ought  to  avail  themselves  of 
every  light  that  can  be  aflForded  them  down  to  the  latest  period 
antecedent  to  the  actual  making  of  the  rate,  in  order  to  bring  it  to 
the  greatest  possible  accuracy.  The  overseers,  in  making  a  pro- 
spective rate,  are  to  make  it  on  the  supposed  prospective  value 
ascertained  by  them,  as  well  as  they  can,  from  the  latest  evidence 
in  their  power  as  to  antecedent  value."  The  rule  here  laid  down 
shows  that  in  an  appeal  by  a  gas  or  water  company,  the  last  pub- 
lished accounts  before  the  making  of  the  rate  (or,  in  the  metropolis, 
the  making  of  the  list)  appealed  against  may  be  looked  at  as 
evidence  of  rateable  value.  But  the  rule  still  leaves  the  question 
open  whether  evidence  can  be  given  of  accounts  published  before 
the  hearing  of  the  appeal  but  after  the  making  of  the  rate  (or,  in 
the  metropolis,  of  the  list)  which  is  appealed  against.  The  question 
is  not  necessarily  of  so  much  importance  in  an  appeal  against  a 
rate  outside  the  metropolis,  since  the  next  succeeding  rate  may  be 
appealed  against,  and  no  injustice  will  be  done  if  the  receipts  of 
one  year  are  made  to  govern  the  rateable  value  in  the  next  (k). 
But  in  an  appeal  against  a  valuation  list  in  the  metropolis  the 
question  is  of  more  importance  owing  to  the  duration  of  the  list. 
The  fact  that  the  list  does  not  come  into  force  until  after  the  time 
fixed  for  hearing  appeals  has  expired  (/)  furnishes  an  additional 
reason  for  taking  the  accounts  for  as  late  a  period  as  possible. 
The  latest  decision  of  the  London  quarter  sessions  on  the  point  (m) 
is  that  the  parties  may  give  in  evidence  the  accounts  for  the  last 
period  before  the  hearing  of  the  objection  by  the  assessment  com- 
mittee.    It  had  been  previously  decided  that  accounts  for  a  period 

((/)  See  the  Valuation  (Metropolis)  Act,  18f;!»,  ss.  43,  45,  46. 

(/()  In  circumstances  which  must  be  regarded  as  more  or  less  exceptional,  a 
supplemental  list  may  be  made  :  see  Chapter  XXXIII.,  infra. 

(0  R.  V.  London,  Brighton  and  South  Coast  Rail.  Co.  (1851).  15  Q.  B.  313.  at 
pp.  367,  368. 

(/i)  Vide  j)t'r  Blackburn,  .1.  :  R.  v.  Ahneij  Park  Cemetery  Co.  (1873),  L.  R. 
8  Q.  B.  515. 

(/)  See  s.  42  of  the  Valuation  (Metropolis)  Act,  1869,  in  Appendix  II. 

(/«)  Sovth  Metropolitan  Gas  Co.\.  Greenwich  f'«/(»w  (18!t7),  Ryde  and  Konstam's 
Rat.  App.  (1894— 1904),  21. 
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ending  after  the  decision  of  the  assessment  committee  and  before 
the  hearing  of  the  appeal,  could  not  be  given  in  evidence  (n) 
except  by  consent  (o).  In  other  cases  (^j)  which  have  been  decided 
on  the  same  point  the  question  was  complicated  by  special 
circumstances. 

Limitation  of  dividends  of  a  gas  company. — In  the  case  of 
a  gas  company  where  the  profits  divisil)le  among  the  shareholders 
are  limited  according  to  the  price  at  which  gas  has  been  sold,  a 
very  difficult  question  arises  where  the  profits  earned  exceed  the 
profits  divisible,  and  part  of  those  profits  is  therefore  carried 
forward  to  the  next  half  year's  account  :  ought  the  profits  actually 
earned,  or  the  profits  available  for  dividends,  to  be  made  the  basis 
of  calculation  ?  It  may  be  said,  on  the  one  hand,  that  to  rate  the 
occupier  in  respect  of  profits  which  he  cannot  appropriate  is 
unjust  ;  and,  on  the  other  hand,  that  it  is  wrong  to  ignore  the 
surplus  profits  which  (though  not  divisible),  at  all  events,  render 
the  divisible  profits  more  secure.  In  the  converse  case,  where  the 
profits  earned  are  less  than  the  dividends,  which  are  in  part  paid 
out  of  a  reserve  fund,  the  question  arises  whether  the  rateable 
value  in  each  year  must  not  be  based  on  the  profits  earned  in  that 
year,  and  not  on  the  accumulation  of  past  years  (q). 

Tenant's  capital. — It  has  been  shown  that  a  deduction  must  be 
made  for  tenant's  profits  (r),  and  that  the  amount  of  the  deduction 
is  entirely  a  question  of  fact  (s).  In  practice,  the  most  common 
method  of  calculation  is  to  ascertain  the  necessary  tenant's  capital, 
and  to  take  some  percentage  thereon.  AVhere  this  method  is 
adopted,  the  hypothetical  tenant  must  be  supposed  to  provide  all 
the  necessary  stock-in-trade,  coals,  tools,  chattels,  and  loose 
machinery  necessary  for  carrying  on  the  business.  These  include 
(in  the  case  of  a  gas  company)  the  meters  placed  on  their 
customers'  premises,  but  not  the  retorts,  purifiers,  steam  engines 
(used  for  driving  machinery  and  fixed  by  screw  bolts),  boilers, 
or  gasholders  (t),  all  of  which  are  valued  as  enhancing  the  value 


(«)  Siiufh  JlctrojJidif/ni  Giis  Co.  v.  Greenwich  Union,  Hyde's  Rat.  App.  (1891 — 
18!);j),  .0(5. 

((')  Royal  Agrirultural  Hall  Co.  v.  Lslinr/ton,  ibid.,  p.  12.5. 

(yy)  Gas  Lifjlit  and  Colte  Co.  v.  City  of  London  Union,  ibid.,  p.  204,  at  p.  206  ; 
.see  also  p.  1.59;  London  Hydraulic  Poire r  Co.  v.  City  of  Lo'idon  Union,  ibid., 
p.  l.'JS  ;  see  p.  14i  ;  London  and  India  Dochs  Co.  v.  Utepney  Union,  ibid.,  p.  153  ; 
London  Slrect  Trainiranx  Co.\.  Islington,  Hyde's  Rat.  App.  (1886 — 189U),  147  ;  South 
Metropolitan  Gas  Co.  v.  St.  Olave's' Q.^Sl').  Ryde's  Met.  Rat.  App.  305. 

(<!)  The  question  was  argued,  but  not  decided,  in  Gas  IJqht  and  Coke  Co.  v.  City 
if  London  Union,  Ryde's  Rat.  App.  (1891—1893),  204  :  see  pp.  217,  220,  222. 

(r)    T  Ide  sH/j  ra ,  p.  2  7  7 . 

CO  Per  Blackburn,  J. :  7?.  v.  Sheffield  Gas  Co.  (1863),  32  L.  J.  M.  C.  169,  at 
p.  173. 

(0  B.  V.  Le<^  (1866),  L.  R.  1  Q.  B.  241. 
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of  tlie  Ireeliold  («).  The  pri'.<ont  actual  value,  and  not  the  prime 
cost  of  all  tools,  machinery,  etc.,  provided  by  the  tenant  must  be 
taken  as  the  basis  of  calculation  (,v).  The  hypothetical  tenant 
must  also  provide  sufficient  capital  to  carry  on  the  business  until 
he  receives  enough  money  from  that  business  to  meet  the  current 
working  ex})enses,  including  (infer  alia)  the  rates.  It  is  some- 
times suggested  that  the  hypothetical  tenant  must  be  provided 
with  sufficient  cajiital  to  be  able  to  pay  his  rent  punctually  every 
quarter  day.  To  this  it  has  been  answered  that  the  definitions  of 
''net  annual  (or  rateable)  value"  do  not  recpiire  that  the  rent 
should  l)e  payable  quarterly,  and  that,  in  the  absence  of  any 
such  reqxiirement,  a  yearly  rent  cannot  be  demanded  quarterly, 
or  before  the  end  of  the  year  (y)  ;  and  further  that  if  a  tenant 
were  to  claim  a  deduction  from  the  gross  receipts  equal  to  seventeen 
and  a  half  per  cent,  on  the  capital  required  for  punctual  quarterly 
payments  of  rent,  the  landlord  would  allow  the  j)ayments  to  be 
made  at  later  periods  rather  than  submit  to  so  large  a  deduction. 
In  considering  for  how  long  a  period  working  expenses  must  be 
provided,  it  must  be  assumed  that  the  hypothetical  tenant  on  going 
into  possession  would  not  l)e  entitled  to  receive  the  outstanding  debts 
due  to  his  predecessor.  In  the  case  of  a  water  company,  it  must 
be  considered  whether  the  company  have,  and  exercise,  the  power 
to  charge  water  rates  in  advance.  In  the  case  of  a  gas  company, 
it  must  be  remembered  that,  while  the  bulk  of  the  income  from 
the  sale  of  gas  by  meter  is  not  even  ascertained  until  after  the 
expiration  of  three  months'  supply,  and  not  even'  then  received 
immediately,  yet  where  the  company  have  adopted  the  use  of 
automatic  meters  (vulgarly  called  "  penny-in-the-slot  meters "), 
the  receipts  from  such  meters  may  amount  to  a  substantial  sum, 
and  as  they  come  in  may  pro  tanto  reduce  the  capital  %\hich  the 
hypothetical  tenant  must  have  in  hand  on  starting  his  business. 
So,  too,  the  sale  of  coke  and  other  residual  products,  if  made 
for  cash  or  for  short  credit,  may  help  to  provide  working  capital. 
In  practice,  in  rating  a  gas  company,  it  is  usual  to  take  about 
four  and  a  half  or  five  months'  working  expenses  ;  but  the 
question,  of  course,  depends  upon  all  the  circumstances  afi'ecting 
the  companv's  receipts. 

(«)  Difficult  questions  sometimes  arise  as  to  machines,  which  are  partly  of  the 
character  of  fixed  cranes,  and  partly  of  the  character  ot  locomotive  engines,  in  that 
thcv  run  on  rails,  though  for  a  very  short  distance  :  as  to  such  machinerv,  see  7'//«r 
Boiler  Worha  ('n.\.  lAUKjhcnton  (188C),  18  Q.  B.  D.  81  :  Hyde's  Kat.  A"pp.  (188G— 
ISyu),  241  ;  TaiiuIiiii  and  India  Docka  v.  Poplar  Union  (IKUO),  Hyde  and  Konstam's 
Kat.  App.  (18'.»4 — 190-lt),  infra,  pp.  485,  487  ;  and  the  other  cases  collected  in 
Chapter  XX  V\ 

(./•)  B.  V.  Xorfl,  Staffordshire  Ruil.  Co.  (1800).  30  L.  J.  At.  C.  68  ;  3  E.  &  E.302; 
R.  V.  Great  Wesstern  Rail.  Co.  (184(5).  6  Q.  B.  17!t. 

(y)  Coomhcrw  Howard  (1845),  1  C.  B.  440  ;  Collett  v.  Cxrlinq  (1847),  10  Q.  B. 
78o  ;  Turner  v.  Allday  (1836),  Tvr.  &  Gr.  819  :  see  Woodfall's  Landlord  and 
Tenant,  ICth  Edition,  p.  423. 
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After  ascertaining  the  full  amount  of  "  tenant's  capital,"  which 
must  be  provided  either  for  workino-  capital  or  for  tools,  stock,  etc., 
there  remains  the  question — what  rate  of  interest  must  be  applied 
to  that  capital  as  representing  the  tenant's  share  of  the  profits  ? 
Perhaps,  as  a  rule  of  thumb,  the  commonest  practice  at  the  London 
quarter  sessions  is  to  take  five  per  cent,  for  interest,  ten  per  cent, 
for  trade  profits,  and  two  and  a  half  per  cent,  for  risks  and 
casualties  ( c)  ;  but  the  rule  must  be  regarded  as  subject  to 
reconsideration  (a),  and  is  not  universally  adopted. 

It  must  further  be  noticed  that  the  method  of  deducting  some 
percentage  on  the  tenant's  capital  is  merely  a  means  to  an  end, 
and  that  the  real  question  to  be  answered  is,  what  allowance  for 
tenant's  profits  would  be  sufficient  to  induce  the  hypothetical  tenant 
to  take  the  hereditament  at  the  supposed  rent  ?  It  mav  be  that  if 
the  necessary  tenant's  capital  be  100,000/.,  the  prospect  of  making 
seventeen  and  a  half  per  cent,  would  be  sufficient  inducement  to 
the  tenant  to  pay  a  given  rent  ;  but  it  does  not  follow  that  if  the 
necessary  tenant's  capital  is  only  100/.,  the  prospect  of  making  seven- 
teen and  a  half  per  cent,  thereon  out  of  the  same  net  receipts  would 
be  sufficient  inducement  to  the  tenant  to  become  liable  to  pay  the 
much  larger  rent  which  this  method  of  calculation  would  show.  In 
fact,  this  method  o£  calculation  is  not  appropriate  in  extreme  cases  : 
for  example,  on  the  letting  of  a  toll-bridge,  the  tenant's  capital 
required  would  be  a  merely  nominal  amount.  In  extreme  cases,  it 
is  not  uncommon  to  take  some  arbitrary  percentage  of  the  gross 
receipts  as  representing  the  tenant's  share. 

Apportionment  of  rateable  Yalue   among   several  parishes. 

— Where  the  system  of  a  gas  or  water  companv  extends  into 
several  parishes  the  practice  now  universally  adopted  is  to  ascertain 
first  the  rateable  value  of  the  whole  system  (l>)  in  the  manner 
indicated  aV)ove  (c),  and  then  to  apportion  that  rateable  value 
among  the  several  parishes  into  which  the  system  extends  (rf). 
The  princi})le  of  apportionment  is  based  on  the  distinction  between 
the  two  kinds  of  property  into  which  (by  a  rough  division)  every 


(.-)  Midland  Rail.  Co.  v.  Islinrjtmt,  Hyde's  Rat.  App.  (188G— 1800),  189  ;  London 
Hiidnndic  Poicvr  Co.  v.  Cit]j  of  London  Union.  Kyde's  Hat.  App.  (1891 — 1898),  138, 
at  pp.  HO,  141,  143  ;  Gos  Light  and  Colic  Co.  v.  Citij  of  London  Union,  ibid.,  p.  204, 
at  pp.  207.  209,  212.  21.5,  217  ;  London  and  ^orf/i  Western  Rail.  Co.  v.  Hampatvad 
(1897),  Kyde  and  Konstam's  Rat.  App.  (1894 — 1904),  14  :  see  p.  2.")'),  .siipra.  where 
other  cases  relating  to  railwav-s  are  cited. 

{a)  Hyde's  Rat.  App.  (I89"l— 1893),  214. 

(J>)  The  practice  in  rating  railways  is  quite  different  :   rid<-  .tupnt,  pp.  192,  193. 

(^')    Vide  .supra,  [)p.  275 — 277. 

(rf)  In  this  paragraph  the  writer  is  dealing  only  with  gas  and  water  works  belongino- 
to  trading  companies.  The  question  ot  apportionment  wliere  the  gas  or  water  works 
are  in  the  hands  of  a  municipal  corporation,  or  other  similar  local  authority,  is  con- 
sidered infra,  p.  306. 
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systoin  of  gasworks  or  waterworks  may  be  divided,  viz.  :  (1)  the 
})ipes  which  deliver  gas  or  water  to  the  consumers,  and  are  thus 
directly  productive  of  ])rofit  ;  and  (2)  the  stations  where  the  gas  is 
manufactured  or  water  pum{)ed  uj),  and  where  gas  or  water  is 
stored,  and  the  carr^'ing  mains  which  convey  the  gas  or  water  from 
one  station  to  another,  or  from  the  stations  to  the  parishes  in  which 
the  gas  or  water  is  sold  ;  the  stations  and  carrying  mains  being  in 
themselves  un})roductive,  but  indirectly  productive  of  the  profits 
earned  by  the  other  parts  of  the  system  (e).  The  distinction  is 
but  a  rough  one,  and  is  not  very  scientific,  for  very  often  purely 
arbitrary  distinctions  are  drawn  to  distinguish  uni»ro(luctive  from 
productive  mains  (/').  Tn  one  sense,  every  pi j)e  that  supplies  more 
than  one  consumer  is  both  directly  and  indirectly  productive  of 
profit  :  directly  productive,  because  it  delivers  gas  or  water  for 
which  the  customer  pays  ;  indirectly  productive,  because  it  conveys 
gas  or  water  past  the  first  customer's  premises  for  delivery  to  other 
customers,  who  may  live  in  another  parish.  But  the  distinction, 
though  admittedly  rough  and  unscientific,  is  now  invariably 
adopted. 

The  leading  cases  on  the  question  of  aijportionmcnt  are  B.  v. 
^^Ie  End,  Old  Toicn  (<j)  and  li.  v.  West  Middlese.r  Waterivorks  (Ji), 
and  they  have  sanctioned  the  following  method  :  The  ratealile 
value  of  the  whole  system  being  ascertained,  the  rateable  value  of 
the  indirectly  productive  part  is  subtracteil  therefrom,  and  the 
residue  is  divided  among  the  several  parishes  into  which  the 
directly  productive  part  extends,  in  proportion  to  the  gross  or  net 
receipts  earned  in  those  parishes. 

The  Mile  End  Case.— In  li.  v.  Mile  End,  old  Toim  (/),  the 
rateable  value  of  the  whole  system  had  been  ascertained,  and  the 
decision  related  only  to  the  question  of  apportionment.  The  special 
case  found  that  "  in  several  of  the  parishes  the  water  rates  are  very 
trifling  ;  but  the  company  possess  therein  extensive  permanent 
works,  such  as  buildings,  reservoirs,  conduits,  canals,  bridges,  and 
mains,  yielding  to  the  company  no  other  profit  than  as  being 
conducive  to  the  earnings  of  water  rates  in  other  parishes.  The 
annual  value  of  these  may  be  assumed  to  be  (j,500/.,  as  mere  land 
and  huildings,  icit/i  their  fixtures  and  macliinery  attached,  and 
deriving  some  additional  value  from  their  eapacitij  of  heing  applied 


(c)  Sec  R.  V.  Milr  End,  Old  T<nc/i  (1847),  10  Q.  B.  20s.  at  p.  219. 
(/)  See  Gax  Light  and   Cultr   Co.  v.    City  of  London    L'nion,  Kyde'.s   Rat.  App. 
(1891— 1S9H),  2U4.'  at  p.  216. 
((/)  (1847).  lU  Q.  B.  208. 
(A)  (1859),  1  P:.  &E.  716.  infra,  p.  283.  " 
(0  (1847),  10  Q.  B.  208. 
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to  such  piD'poses  as  that  of  a  water  compaay  ''  (/i:).     Lord  Denman', 
C.J.,  said  (/)  :  ' 

"  The  company  contend  that  the  division  [of  the  total  rateable  value] 
should  be  according  to  the  amount  of  fixed  capital  in  each  district.  But  the 
rule  of  law,  laid  down  by  Act  of  Parliament,  for  ascertaining  the  rateable 
value  of  any  subject,  refers  to  an  estimate  of  the  rent  it  should  yield.  The 
outlay  of  capital  might  furnish  no  such  criterion  ;  since  it  may  have  been 
injudiciously  expended,  and  what  was  costly  may  have  become  worthless  by 
subsequent  changes.  [After  approving  the  division  of  the  whole  system  into 
the  directly  and  indirectly  portions  above  explained  (/«),  and  the  deduction 
of  the  value  of  the  latter  from  the  whole,  the  judgment  proceeded  as  follows.] 
The  remaining  step  has  been  to  apportion  the  residue  of  the  rateable  value 
among  the  districts  in  which  the  direct  productive  portion  of  the  works  is 
situate,  in  the  ratio  either  of  the  net  profits,  or  of  the  gross  I'eceipts,  or  of 
the  quantity  of  mains  and  pipes,  and  of  the  land  occupied  by  them  in  each 
district.  Each  ratio  in  the  present  case  gives  the  same  result  :  if  they 
differed,  it  would  be  necessary  to  select  between  them  ;  and  that  ratio  should 
be  preferred  which  would  best  show  the  rent  to  be  expected  if  the  part  of 
the  works  situate  in  the  district  was  let  separate.  It  is  clear  that  the  net 
profits  in  each  parish  would  be  the  best  criterion  of  such  rent  :  and  they 
would,  therefore,  give  the  proper  ratio.  It  is  also  clear  that  the  ratio  of  the 
gross  receipts  or  earnings  in  the  several  districts  to  each  other  will  be  the 
same  as  the  ratio  of  the  net  profits  in  those  districts  to  each  other,  in  all  cases 
where  the  total  of  expense  is  taken  to  be  common  to  the  whole  apparatus, 
and  is  deducted  from  the  total  of  receipts  in  the  progress  of  ascertaining  a 
rateable  value." 

The  decision  in  R.  v.  Mile  End,  Old  Toicn,  stated  above,  over- 
rules the  decision  in  R.  v.  Camhridge  Gas  Co.  (n),  that  the 
rateable  value  of  the  directly  productive  portion  of  the  system 
should  be  divided  "  in  proportion  to  the  quantity  of  apparatus 
situate  in  each  parish"  (o). 

The  West  Middlesex  Waterworks  Case. — The  decision  in 
R.  V.  Mile  End,  Old  Town  { j^),  was  approved  in  R.  v.  West 
Middlesex  Waterworks  {ij),  as  will  be  seen  from  the  following 
extract  from  the  judgment  of  Wightman,  J.  : 

"  .  .  .  It  is  clear  that  each  parish  must  rate  the  part  which  lies 
within  it  :  such  part  becomes  a  separate  rateable  subject  in  that  parish,  and 
must  be  rated  according  to  the  Parochial  Assessments  Act,  upon  an  estimate 
of  the  rent  which  that  part  would  yield  after  proper  deductions.     In  practice, 

C/.')  This  lindiiig  leaves  undetermined  the  qnestion  how  much  "additional  value" 
is  to  be  attributed  to  '•  mere  land  and  buildings  "  which  are  used  by  a  water  company: 
this  question  is  considered  infra,  pp.  284,  285.  See  also  Xmo  Ricrr  Co.  v.  Hertford 
Union..  [1902]  2  K.  B.  597  ;    supra,  p.  269,  and  the  remarks  thereon,  mipra,  p.  272. 

(0  10  Q.  B.,  at  p.  218. 

0")    V^ldesnpra,^^.  282.  («)  (1S38),  8  A.  A:  E.  7S. 

(())  A  division  on  this  basis  was  treated  as  absurd  in  R.  v.  West  Middlesex  Water- 
works (1859).  1  E.  &  E.  716.  at  p.  725  ;   Infrn.  p.  285. 

ip)  (1847),  10  Q.  B.  208.  (>/)  (1859),  1  E.  &  E.  716. 
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a  tenant  of  the  parochial  portion  of  a  canal,  railway,  gasworks,  waterworks, 
or  the  like,  has  rarely,  if  ever,  been  known.  But  an  hypothetical  tenant 
must  be  assumed  .  .  .  Althoiigh  each  parish  rates  separately  upon  its 
own  estimate  of  the  value  of  the  part  lying  within  it,  and  the  law  gives  no 
power  of  making  all  the  parishes  co-operate  in  rating  the  several  parts  lying 
in  each,  nevertheless,  this  court  is  bound  to  protect  the  occupier  of  such  an 
apparatus  from  being  rated  beyond  the  rateable  value  of  the  whole  taken 
together  ;  and  it  is  in  reference  to  this  protection  that  the  court  must  take 
into  its  consideration  at  once  all  the  separate  rates,  as  so  many  claims  upon 
one  given  fund,  and  must  apportion  that  fund,  l>earing  in  mind  that  every 
addition  to  the  rateable  value  assigned  to  one  parish  must  be  a  subtraction 
from  the  rateable  value  which  might  be  given  to  some  other  parish.  Sup- 
posing, then,  the  apparatus  to  be  apportioned  to  several  tenants  according  to 
the  parts  in  several  parishes  :  the  tenants  of  the  parts  directly  earning  net 
profits  in  a  parish  would  be  rated  by  that  parish  foi'  all  profits  earned  therein, 
this  being  the  parochial  principle  of  apportionment  which  has  been  unani- 
mously upheld  hitherto  in  respect  of  all  canals,  railways,  water  companies, 
gas  companies,  and  bridges.  But  the  tenants  of  the  parts  directly  earning 
no  profit  would  not  be  liable  to  be  rated  in  respect  of  any  rent,  in  the 
ordinary  sense,  which  is  profit  remaining  after  all  deductions  have  been  taken 
from  the  receipts (/).  But  as  these  parts  of  the  apparatus  directly  earning 
nothing,  but  indirectly  conducing  to  such  earnings  elsewhere,  are  assumed  to 
continue  in  operation,  the  company,  to  whose  interest  such  continued  opera- 
tion is  essential,  must  be  assumed  to  pay  adequate  remuneration  to  a 
contractor  for  land  and  fixed  capital  invested  therein,  together  with  the 
labour  and  skill  requisite  for  the  effective  continuance  of  such  operation  : 
and  this  contractor  with  the  company  would  stand  in  the  relation  of 
occupying  tenant  to  the  parish,  and  the  part  within  the  parish  would  be  the 
rateable  subject,  and  the  local  rateable  value  would  be  such  sum  as  would 
pay  the  rent  of  the  land  and  the  profit  on  fixed  capital  therein  (.s). 

"  It  is  said  in  the  Mile  End  C(ise{t),  that  the  parts  indirectly  conducing  to 
produce  profit  are  to  be  rated  as  mere  land,  etc.,  with  ,some  additional  value 
from  their  capacity  of  being  applied  to  such  purposes  as  those  of  a  water 
company.  The  meaning  of  these  words  would  be  exemplified  in  this  case,  if 
it  be  supposed  that  the  bank  of  the  Thames  and  the  iniderground  of  the 
highways  in  Hampton,  were  heretofore  of  no  rateable  value,  but  that,  w'hen 
a  wharf  on  the  bank  was  required  to  raise  water  from  the  Thames,  and  when 
the  underground  of  the  highways  was  required  for  the  laying  mains  giving 
transit  to  such  water,  the  owners  of  the  soil  of  the  bank,  and  of  the  highway 
could  get  some  payment  for  allowing  the  use  of  their  soil.  Thus  land  which 
before  produced  nothing  would  produce  something,  and  so  have  some 
rateable  value  ;  which  would  be  an  addition  arising  solely  from  its  capacity 
for  being  used  for  a  w^ater  company.  Value  is  derived  entirely  from  the 
relation  of  demand  to  supply  ;  and,  if  a  water  company  comes  into  com- 
petition with  a  mere  agriculturist  for  land  for  waterworks,  an  addition  is 
made  to  the  value  of  such  land  by  the  additional  competition.  This 
principle  might   raise  land  worth  nothing  into  being  worth  something,  as 


(/•)  This  can  hardly  have  been  intended  as  a  definition  of  rent.     For  "  rent  in  the 
onlinarv  sense  '"  is  given  for  a  dwelling-house  from  which  no  profit  is  made, 
(.v)  See  the  remarks  on  this  jiassage,  /n/'r<t,  p.  280. 
(0  (1847),  10  Q.  B.  208  ;  xi(j?ra,  p.  282. 
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above  supposed,  and  land  worth  something  into  higher  value  in  the  case  of  a 
site  for  a  steam  engine,  with  yard  and  shed  and  cottages  attached,  or  of 
a  site  for  a  reservoir  or  filtering  bed,  and  the  like.  Upon  the  common 
principles  regulating  value,  it  is  enhanced  in  proportion  to  the  scarcity 
of  the  thing  in  demand  :  so  that,  if  a  few  levels  only  were  suitable  for  the 
required  transit,  or  a  few  sources  of  water  alone  were  accessible,  the  price 
would  be  higher.  In  this  sense,  the  words  cited  above  from  the  Jlile  End 
Case  (ii)  are  applied  to  the  mains  in  Hampton  in  their  ordinary  meaning, 
and  in  the  meaning  in  which  they  are  applied  to  stations,  warehouses,  yards, 
workshops,  and  the  other  premises  appertaining  to  railways  and  canals  rated 
on  the  principle  of  indirectly  conducing  to  the  direct  earnings  of  railways 
and  canals.  On  this  principle  the  company  contended  that  the  rateable  value 
of  the  part  of  the  apparatus  in  the  parish  of  Hampton  is  to  be  ascertained  ; 
and  we  are  of  opinion  that  the  company  is  right. 

"  The  parish  contended  for  a  higher  rateable  value  ;  and  it  remains  to  con- 
sider on  what  ground.  It  was  argued  for  the  parish  that  every  part  of  the 
apparatus  was  equally  essential  for  the  delivery  of  water  from  Hampton  to 
the  consumers  in  other  parishes  ;  and  that,  therefore,  the  rate  should  be  on 
the  quantity  of  apparatus  in  Hampton.  The  answer  is  twofold.  In  the 
first  place,  all  the  apparatus  is  not  equally  essential.  The  subject  of  pur- 
chase by  the  consumer  is  water  delivered  at  the  required  place  :  it  matters 
not  to  him  whether  the  water  has  passed  from  the  east  or  the  west,  or  been 
raised  on  the  spot  from  a  well.  Transit  of  water  is  not  the  subject  of 
demand,  as  in  the  case  of  goods  or  passengers  to  be  conveyed  by  railways 
and  canals  ;  but  the  water  itself  bi'ought  to  the  service  pipe  of  the  consumer, 
the  junction  of  such  pipe  with  the  main  being  the  source  of  profit.  Such 
delivery  is  the  one  indispensable  requisite  for  purchase  ;  whereas  the  course 
of  transit  might  be  varied  in  manifold  directions,  according  to  convenience, 
without  aifecting  the  value  of  the  water  to  the  purchaser.  In  the  next 
place,  no  definite  meaning  was,  or,  as  it  appeared  to  us,  could  be  given  to 
'  quantity  of  apparatus '  for  apportionment  of  rateable  value  {x).  Quantity 
must  be  ascertained  by  some  measure,  lineal,  superficial,  or  solid  ;  and,  if 
any  of  these  measures  were  applied  to  steam  engines,  reservoirs,  filtering 
beds,  cottages,  mains  and  the  like,  and  the  rate  upon  the  sum  total  of 
■earnings  appropriated  accordingly,  the  sum  total  would  be  disposed  of  upon 
a  principle  not  more  rational  than  a  lottery." 

The  decisions  in  it*,  v.  Mile  J'Jnd,  Old  Toicn,  and  R.  v.  West 
Middlesex  Watericorks,  were  reviewed  and  confirmed  in  Chelsea 
Wateriooy'ks  Co.  v.  Putney  (y),  and  in  R.  v.  Sheffield  Gas  Co.   (r). 

Observations  on  the   West   Middlesex  Waterworks  Case. — 

The  rules  laid  down  in  R.  v.  West  Middlesex  Waterworks  (a)  hiwe 
been  acted  u})on  in  a  laroe  number  of  cases,  extending  over  many 
years.     There    is,    however,    one    exception,   viz.,    Dewshurij  and 

(«)  (1-847),  10  Q.  B.  208. 

(.f)  A  similar  measure  had  in  fact  been  applied  to  pipes  and  mains  in  11.  v.  Cam- 
bridrjc  Gas  Co.  (1838),  8  A.  &.  PI  73  ;  sujira,  p.  283. 

(y)  (18(J0),  21»  L.  .J.  M.  C.  236. 

(c)  (1863),  32  L.  J.  M.  C.  169.  This  decision  directly  negatives  R.  v.  Canihrklijc 
■Gas  Co.  (1838).  8  A.  &  E.  73,  on  the  qnestiou  of  apportionment. 

(«)  (IS.jO),  1  E.  &  E.  716. 
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Jleckmondwike  Waterworks  Board  v.  Fenistone  Cnion  (b),  in  which 
the  Queon's  BcMich  Division,  in  doiiling  with  the  assessment  of 
reservoirs  and  pijx-s  from  whieli  no  direct  ])rofit  was  derived, 
said  : 

''  We  are  clearly  of  opinion  that  what  maj-  happen  to  be  the  adequate 
remuneration  to  a  contractor  for  executing  the  appellants'  works,  is  not  the 
true  measure  of  the  net  rateable  value  of  their  premises.  This  is  not  the 
test  applied  by  the  Parochial  Assessments  Act,  nor  is  it  a  test  which  has  ever 
to  our  knowledge  been  recognised  in  a  court  of  law  ;  and,  what  is  more,  it  is 
obviously  so  unreliable  and  fallacious,  that  in  our  judgment  no  reliance 
whatever  can  be  placed  upon  it." 

It  may  safely  be  said  that  this  decision,  if  intended  to  overrule 
the  West  Middlesex;  Waterworks  Case,  has  been  absolutely  ignored 
in  practice.  It  is  also  remarkable  that  on  the  same  day  on  which 
the  decision  above  quoted  was  given,  two  other  judges  of  the 
Queen's  Bench  Division  decided  B.  v.  School  Boao'd  for  London  (c), 
in  which  Cave,  J.,  said  that  interest  on  cost  "  is  a  rough  test 
undoubtedly  ;  it  is  a  test  in  some  cases,  but  it  is  not  a  test  in 
others  "  :  and  that  '"  the  reasonable  expectation  of  a  contractor  " 
was  "  a  rough  test  and  some  prima  facie  evidence  capable,  no- 
doubt,  of  being  cut  down  by  some  evidence  on  the  other  side,, 
but  not  altogether  to  be  put  out  of  sight." 

There  is  a  slight  difference  between  what  is  commonly  known 
as  "the  contractor's  test"  and  the  test  suggested  in  JR.  v.  West 
Middlesex  Waterworks  (d).  In  that  case,  "Wightman,  J.,  seems  to 
assume  a  contractor  Avho  would  occupy  the  indirectly  productive 
works  for  the  benefit  of  the  company  :  whereas  "  the  contractor's 
test,"  as  commonly  understood,  makes  the  hypothesis  of  a  con- 
tractor constructing  the  works  which  are  occupied  by  the  company,, 
who  pay  him  a  rent.  It  does  not,  however,  a])])ear  that  the 
two  forms  of  the  hypothesis,  though  different,  would  lead  to 
substantially  different  results. 

Works  in  excess  of  existing  requirements. — In  B.  v.  South 
Staffordshire  Waterworks  {e),  the  general  principles  laid  down  in 
R.  V.  Mile  End,  Old  Town  (/"),  and  7/.  v.  West  }fiddlesex  Water- 
ivorks  ((/),  were  acce})ted,  but  a  difficulty  arose  as  to  their  application 
in  detail.  The  indirectly  proiluctive  works  were  largely  in  excess 
of  the  then  existing  requirements  of  the  company,  and  had  been 

(^)  (18S.0),  16  Q.  P,.  I).  :>H:>,  at  p.  .')!»(;  :  the  point  for  wliich  the  case  is  here  cited 
was  not  raised  in  the  Court  of  Appeal  :  see  17  Q.  B.  1).  '^><A. 
(c)  (1885),  55  L.  J.  M.  C.  3H  :  rU/r  mpra.  p.  170. 
(/)  (185!0,  1  K.  &  E.  TIC),  at  ]).  72H  :    ridr  svpra.  p.  284. 
(V)  (1885),  10  Q.  B.  I).  859. 
(/)  (1847),  10  Q.  B.  208  :  ri(h-  .supra,  p.  282. 
(V)  (18551).  1  E.  &  E.  710  :  vide  .wj),a,  p.  28:{. 
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constructed  for  increased  supply  in  future  years.  The  rateable  value 
of  the  whole  system  was  agreed,  the  point  in  dispute  being  the  proper 
amount  of  the  deduction  to  be  made  therefrom,  to  arrive  at  the 
rateable  value  of  the  directly  productive  works.  It  was  found  that  if 
a  deduction  were  made  i-epresenting  three  and  a  quarter  per  cent, 
on  the  capital  value  of  the  lohole  of  the  indirectly  productive  works, 
the  rateable  value  of  the  productive  works  (the  subject  of  the 
appeal)  must  be  reduced.  If,  however,  a  deduction  were  made 
only  "  for  so  much  of  the  permanent  works  as  was  required  for  the 
purposes  of  the  present  supply,  after  allowing  a  proper  margin  for 
contingencies,"  the  rate  on  the  productive  works  ought  to  be 
confirmed  (Ji).  A  further  point  arose  upon  the  finding  that  the 
rate  on  the  productive  works  ought  to  be  confirmed,  if  from  the 
rateable  value  of  the  whole  a  deduction  were  made  "  only  of 
the  amount  at  which  the  works  indirectly  conducing  to  the  earning 
of  profits  were  actually  rated  "  (^),  the  actual  assessments  in  the 
several  valuation  lists  being  below  the  true  rateable  value.  The 
Queen's  Bench  Division  held  upon  the  first  point  that  the  excessive 
expenditure  (to  meet  future  requirements)  could  neither  be 
altogether  discarded  nor  altogether  taken  into  account  ;  and 
Mathew,  J.,  said  :  "  It  has  to  be  borne  in  mind  in  dealing  with 
the  question  of  the  rent  a  tenant  would  pay,  how  much  profit  he 
could  earn  immediately,  and  also  how  much  profit  he  ought  to 
make  in  the  future.  .  .  .  There  is  abundant  authority  for 
showing  that  while  dealing  with  a  tenant  from  year  to  year, 
according  to  the  hypothesis  suggested  by  the  Parochial  Assess- 
ments Act,  you  may  take  into  account  a  tenant  likely  to  continue 
in  occupation  for  years  to  come "  (k).  The  Queen's  Bench 
accordingly  held  that  the  rate  could  not  be  supported  ;  but  the 
Court  of  Appeal  came  to  the  same  conclusion  on  somewhat 
different  grounds.     Lord  Esher,  M.K.,  said  (/)  : 

''  There  might  be  works  of  the  undertaking  which  had  not  become  part  of 
the  actual  system,  as,  for  instance,  a  reservoir  or  a  second  lot  of  engines  not 
yet  used  at  all,  but  constructed  with  the  view  of  becoming  part  of  the  works 
in  the  future.  Such  would  be  no  part  of  the  existing  system  of  works,  but 
would  be  intended  for  another  system,  and  would,  of  course,  be  rejected  in 
making  the  calculation.  But  that  is  not  this  ease,  for  here  every  part  of 
the  works  is  in  actual  use,  though  they  are  too  large  for  the  supply  of  water 


(A)  Cf.  Muyor.  etc.,  of  L'n-i-fjxwl  v.  Llanfiillln  Union  (1S9S),  78  L.  T.  88.")  ;. 
(Its;)'.)).  SO  L.  T.  667  ;  infra,  p.  288. 

(_/')  In  the  judgments  in  the  Court  of  Appeal  this  question  was  narrowed,  so  as  to 
make  it  equivalent  to  the  question  whether  from  the  receipts  of  the  whole  undertaking- 
there  should  be  deducted  tlie  rates  on  the  true  rateable  value,  or  on  the  actual  assess- 
ment, of  the  indirectl_y  productive  works.  V>\\i  the  principle  laid  down  !)}•  the  Court  of 
Ai)peal  extends  both  to  the  deduction  for  rates,  and  to  the  deduction  of  the  rateable 
value  of  the  indirectly  productive  works  ;  the  one  deduction  being  inseparably  con- 
nected with  the  other. 

(,h)  But  see  note  («),  supra,  p.  162.  (0  See  16  Q.  B.  ]).,  at  p.  .369. 
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at  present  required.  Therefore,  in  answer  to  the  first  question  raised  by 
this  special  case,  viz.,  whether  in  calculating  the  value  of  the  works  in  this 
parish,  allowance  is  to  be  made  for  all  the  works  of  the  undertaking  now  in 
use,  or  only  for  such  of  them  as  are  required  for  th«  present  supply,  I  say 
that  all  the  works  which  are  now  in  use  are  to  be  taken  into  the  account,  and 
not  such  only  of  the  works  as  are  necessary  for  the  present  supply.  .  . 
As  the  worksin  use  are  in  excess  of  the  present  requirement,  a  tenant  taking 
the  whole  or  part  of  the  property  in  a  particular  parish,  ought  not  in  justice 
to  be  asked  to  pay  the  same  rate  of  rent  as  he  would  if  all  the  works  were 
earning  profit.  Therefore,  if  the  three  and  a  quarter  per  cent,  mentioned 
by  the  arbitrator  is  the  ordinary  percentage  upon  the  value  of  the  capital 
laid  out,  one  would  think  that  the  percentage  in  this  case  should  be 
reduced  to  three  per  cent,  or  less  ;  but  it  may  be  that  the  proper  abate- 
ment has  been  made  in  fixing  the  percentage  at  three  and  a  quarter,  and  as 
no  question  is  asked  as  to  such  being,  or  not,  the  proper  percentage,  the 
court  has  no  right  to  give  any  opinion  tliereon. 

'•  Then,  as  to  the  second  point  (/ii).  ...  A  tenant  from  year  to  year 
is  not  a  tenant  for  one,  two,  three,  or  four  years,  but  he  is  to  be  considered 
as  a  tenant  capable  of  enjoying  the  property  for  an  indefinite  time,  having 
a  tenancy  which  it  is  expected  will  continue  for  more  than  a  year,  but 
which  is  liable  to  be  put  an  end  to  by  notice  (n).  Therefore,  with  i-egard  to 
the  rates,  in  order  to  see  what  part  of  the  whole  property  ought  to  be  taken 
as  within  a  particular  parish,  you  get  at  the  annual  value  of  the  whole,  as  a 
whole,  in  order  to  get  the  first  figure,  and  then  you  make  certain  deductions 
in  order  to  get  at  the  rateable  value  of  the  whole.  One  of  these  deductions 
is  the  rates  (o)  that  the  hypothetical  tenant  would  have  to  pay.  This  is  as 
imaginary  as  all  the  rest,  and  such  tenant  is  not  bound  by  the  valuation  list 
which  binds  existing  tenants  if  they  have  not  appealed,  otherwise  the  rateable 
value  would  vary  according  as  the  calculation  was  made  in  the  first  or  last  of 
the  five  years  of  such  list  (j)).  The  hypothetical  tenant  is  in  fact  not  bound 
by  the  valuation  list,  though  probably  it  would  be  looked  to,  and  its  figures 
adopted.  Therefore,  in  answer  to  the  second  question,  which  is,  whether  a 
deduction  .is  to  be  made  in  respect  only  of  the  actual  rates  payable,  I  say  no, 
but  the  deduction  is  to  be  of  the  rates  which  would,  as  far  as  can  be  seen, 
be  payable  in  respect  of  the  work." 

The  case  above  quoted  was  confirmed  in  Ma>/or,  etc.,  of  Liver- 
jiool  V.  IJanfiilUn  Union,  (g),  which  rehited  to  the  Vyrnwy 
reservoir.  At  the  date  of  the  rate  the  reservoir  was  completely 
constructed,  and  was  ca})able  of  supplying  more  water  than  was 
or  could  be  actually  used.  The  Court  of  A])peal  apparently  were  of 
opinion  that  it  was  ])erfectly  legitimate  to  make  an  allowance  for 
the  excess  of  expenditure  beyond  exi.sting  requii-ements,  either  by 
writing  something  off  the  capital  outlay  (as  was  done  by  both 
|)arties  to  the  appeal)  or  by  reducing  the  rate  of  interest  to  a  low 

(w)    Vide  .s//j)ri/,  p.  287. 

(//)  Bat  see  note  (it),  xiiprti,  p.  1(52.  («)  Sec  note  (/),  xi/pr/i,  p.  287. 

(j)}  The  court  appear  to  have  been  misled  by  an  erroneous  assumption  made  in 
argument  that  the  quinquennial  system  of  re-valuation,  introduced  by  the  Valuation 
(Metropolis)  Act.  ]8()9,  extended  beyond  the  metropolis. 

(«/)  (1898),  78  L.  T.  835  ;  (1899).  80  L.  T.  667.  The  point  here  rei'erred  to  is 
omitted  in  the  Law  Reports  :  see  [1899]  2  Q.  B.  14. 
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figure  (as  was  clone  in  B.  v.  South  Stafordshire  Waterworks)  ;  but 
ihey  held  that  the  question  of  the  amount  of  allowance  to  be  made 
was  a  question  of  fact  for  the  sessions. 

Deduction  for  rates  and  taxes. — In  rating  a  system  of  gas- 
works or  waterworks  extending  into  several  parishes,  where  the 
"  tenant's  rates  and  taxes  "  amount  to  different  rates  in  the  pound, 
if  a  sum  equal  to  the  average  rates  in  the  several  parishes  is  sub- 
tracted from  the  value  of  the  whole  system,  absolute  accuracy  is 
not  attained  iu  dividing  the  rateable  value  of  the  directly  productive 
portion  among  the  several  parishes  :  for  in  the  parish  where  the 
rates  are  below  the  average,  more  than  the  rates  actually  levied  in 
that  parish  will  be  deducted,  and  vice  cersd.  To  prevent  this 
inaccuracy,  it  is  sometimes  the  practice  not  to  make  any  deduction 
for  rates  and  taxes  from  the  value  of  the  whole,  but  to  brino-  out  a 
result  showing  "  rateable  value  plus  rates  "  for  the  whole  and  for 
each  parish,  and  subsequently  to  make  a  separate  deduction  in  each 
parish.  Or  if  the  calculation  has  been  already  made  showing  a 
subtraction  of  the  average  rates  from  the  whole,  and  a  clear  rate- 
able value  (after  deduction  of  rates)  for  the  whole  and  for  each 
parish,  the  inaccuracy  may  be  corrected  by  adding  to  the  rateable 
value  in  each  parish  the  average  amount  of  rates,  and  subtracting 
from  the  sum  thus  arrived  at  the  particular  amount  appropriate 
to  each  parish  (r).  Whatever  })rinciple  is  adopted,  the  rates  on 
the  whole  undertaking  must  be  deducted  at  some  stage  of  the 
calculation,  including  tlie  rates  on  the  indirectly  productive  poi'tion 
of  the  works  when  that  is  deducted  from  the  rateable  value  of  the 
whole. 

Rateability  of  gas  and  waterworks  held  for  public  purposes. 

— It  was  at  one  time  held  that  if  a  municipal  corporation  (s),  or 
other  similar  public  body,  occupied  land,  and  the  whole  of  the 
profits  of  the  occupation  were  by  statute  devoted  to  "  public 
purposes,"  the  corporation  (or  other  public  body)  had  no  beneficial 
occupation  and  were  not  rateable.  Although  this  doctrine  has  now 
been  swept  away  by  the  decision  of  the  House  of  Lords  in  Jones  x. 
Merseii  Docks  (t),  it  may  be  as  well  to  notice  the  cases  decided 
with  reference  to  the  rateabilitv  of  gas  and  waterworks  belonoino- 
to  municipal  corporations,  because  they  throw  some  light  on  the 
still  unsettled  question  how  the  rateable  value  of  such  properties 
(assuming  them  to  be  rateable)  is  to  be  measured. 


(/•)  See  also  li.  v.  South  Staffordshire  Waterworks  Co.  (1885),  16  Q.  B.  D.  3.-)'.». 
suprii,  pp.  286—288. 

(•<)  The  legislation  dealing  specially  with  the  rating  of  municipal  corporations  (as 
distinguished  from  other  public  bodies)  is  considered  .s'w^;/v/,  p.  124, 

(0  (1865),  11  H.  L.  Cas.  443,  supra,  p.  133. 

R.  U 
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In  /t.  V.  Conimiasio/u-rs  /(»'  fJi/Iitiiui  JJecerlei/  (u),  thv  commis- 
sioners were  held  not  rateable  for  their  gasworks  situated  within 
the  town  of  Beverley,  because  all  the  profits  were  devoted  to  the 
])ur|)Oses  of  the  local  Acts,  relating  to  the  town,  under  which 
the  commissioners  were  created.  But  in  /'.  v,  Lomjioood  (.r), 
the  commissioners  of  Huddcrsficld  were  held  rateable  for  their 
reservoirs  situate  outside  Hudderstield  in  the  township  of  Long- 
wood  :  and  it  was  ludd  that  the  main  jturpose  of  the  local  Acts 
was  the  supi)lv  of  water  to  such  of  the  inhabitants  of  Hudderstield 
as  chose  to  jiay  for  it,  and  the  jirevention  of  tire.  "'  the  Ijenefit  of 
which  was  confined  principally  to  the  owners  of  combustible 
])ropertv  therein,"  and  that  these  were  not  public  purposes  creating 
an  exemption  (^).  It  is  obvious,  however,  that  the  case  could 
hardly  be  supported  on  such  fine  distinctions,  and  that  the  real 
ground  of  the  decision  is  to  be  found  in  the  following  words  of 
Jjord  Dexman,  ('.J.  : 

"As  far  as  respects  the  rights  of  other  townships,  this  portion  of  the 
inhabitants,  Ijy  their  commissioners,  stand  in  the  position  of  an  ordinary 
water  company,  and  have  no  greater  right  to  exempt  from  rateability  a 
portion  of  hind  in  Longwood,  and  so  to  obtain  water  at  a  less  cost,  than 
such  a  company  would  have  had  "  (■). 

The  absurdity  of  contending  that  a  municipal  corporation  was 
not  rateable  for  its  works  was  well  illustrated  in  Mayor,  etc.,  of 
JJverpool  V.  Overseers  of  West  Derhij  (a).  There  the  corporation 
had  purchased  waterworks  belonging  to  two  private  comjjanies  and 
extending  through  several  parishes,  and  by  their  local  Act  were 
bound  to  reduce  the  rates  charged  so  as  to  raise  no  more  than 
might  be  necessary  to  meet  the  expenditure  on  the  water  account. 
It  was  held,  that  though  the  corporation  as  such  took  no  benefit, 
yet  it  occupied  as  trustee  for  the  beneficial  interest  of  others,  and 
that  such  an  occupation  was  rateable. 

It  may  l)e  noticed  that  it  had  been  already  decided  {b)  that 
reservoirs  belonging  to  a  water  company,  and  yielding  no  profit  in 
the  parish  in  which  they  lay,  were  to  be  rated  :  and  if  such 
jjroperty,  on  being  purchased  by  a  corporation,  ceased  to  have  a 
rateable  value,  although  used  in  precisely  the  same  way  as  by  the 
water  company,  a  great  anomaly  residted,  and  considerable 
injustice  was  done. 

(«)  (1837),  (J  A.  A:  E.  Mo  :  ride  supra,  p.  130. 

{j)  (1849).  13  Q.  B.  116.  There  was  a  subsequent  case  in  the  same  parisli, dealing 
not  mth  the  question  of  rateability,  but  with  the  cjuestion  of  amount  :  i-ide  infra, 
p.  292. 

(y)  Cf.  R.  V.  Budcocli  (184.")).  (J  Q.  B.  787,  at  p.  800,  supra,  p.  132  :  to  the  cases 
there  cited  may  be  added  Mayor,  etc.,  of  Manchester  v.  Overseers  of  Manchester 
Cl.s.-,2).  17  Q.  B.  859. 

(t)  This  decision  was  followed  in  II.  v.  Kentnicre  (1851),  17  Q.  B.  551. 

(rt)  (lS5(i).  (;  K.  &  B.  704. 

(/>)  See  I{.  V.  Mile  End,  Old  Town  (1847),  lU  Q.  B.  208  ;  Ki  L.  J.  M.  C.  184, 
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The  measure  of  the  value  of  waterworks  belonging  to  local 
authorities. — As  niimicipal  corporations  (and  similar  bodies) 
owning  waterworks  frequently  charge  (and  are  bound  by  statute 
to  charge)  lower  sums  for  the  supply  of  water  than  an  ordinary 
trading  com})any,  who  supply  water  solely  in  order  to  make 
profit,  the  question  arises  whether,  in  rating  a  local  authority,  the 
calculations  are  to  be  based  upon  the  charges  actually  made  and 
the  profits  in  fact  received,  or  upon  the  charges  and  profits  which 
might  be  made  if  the  waterworks  were  in  the  hands  of  a  trading 
company. 

A  distinction  between  two  cases  must  be  noticed.  A  local 
authority  may  make  lower  charges  than  a  company,  either  A^olun- 
tarily  or  under  the  compulsion  of  a  statute.  In  the  former  case  it 
may  be  said  that  the  local  authority  do  not  diminish  the  value 
of  their  property,  and  that  they  can  no  more  claim  a  reduction 
of  their  assessment  than  the  occupier  of  a  house  can  claim  such  a 
reduction  on  the  ground  that  he  does  not  make  full  use  of  all  the 
rooms  (c).  But  where  the  charges  which  the  local  authority  can 
make  are  limited  by  statute,  it  is  said  that  this  is  a  restriction 
attaching  to  the  property,  and  that  the  hypothetical  tenant  must 
take  it  subject  to  such  restrictions. 

In  R.  \.  Kentmere  (d),  commissioners  under  a  local  Act  made  a 
reservoir  by  impounding  the  waters  of  a  stream  for  the  purpose  o£ 
regulating  the  supply  of  water  to  mills,  and  were  entitled  to 
charge  a  rate  on  the  occupiers  of  such  mills,  the  proceeds  of  the 
rate  being  appropriated  to  maintenance,  formation  of  a  reserve 
fund  for  contingencies,  and  payment  of  principal  and  interest  of 
money  borrowed  (e).  It  was  found  by  the  sessions  that  the  rate- 
able value  of  the  reservoir  appealed  against  (viz.,  377/.)  would  be 
fair  if  the  works  were  in  the  hands  of  a  private  person  who  could 
refuse  the  mill-owners  the  benefit  of  the  increased  supply  and 
could  make  a  charge  ;  and  the  court  upheld  the  assessment  as 
being  in  accordance  with  the  Parochial  Assessments  Act,  183G. 
One  part  of  the  judgment  may  be  set  out  here  as  forming  a 
useful  comment  on  a  later  case  ( f).  Lord  Campbell,  O.J., 
said  (g)  : 

"  The  appellants  chiefly  relied  on  the  objection  that,  if  this  rate  were  con- 
firmed the  mill-owners  would  be  doubly  assessed  :  but  the  objection  would 
hold  equally  if  the  undertaking  had  been  carried  on  by  a  water  company  ; 
for  the  assessment  in  Kentmere  would  necessarily  enhance  the  price  to  be 

(p)   Vide  supra,  p.  14.  00  (1851),  17  Q.  B.  551. 

(<')  The  appellants  also  contended  that  they  were  not  rateable  at  all,  but  this  con- 
tention was  rejected  on  the  authority  of  If.  v.  LottgwniHl  (18i9),  13  Q.  B.  1\Q,  supra, 
p.  290, 

(/)  Mayor,  etc.,  of  Worcester  v.  Droituueh  (1876),  2  Ex.  D.  i9  :  vide  infra, 
p.  293. 

ig)  17  Q.  B.,  atp.  561. 
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paid  for  the  additional  supply  of  water,  and  still  each  mill-owner  would  be 
liable  to  be  assessed,  in  his  own  township,  upon  the  mill  according  to  its 
increased  value  from  the  additional  supply  of  water.  In  neither  case  would 
there  be  a  double  assessment  in  the  manner  supposed  ;  for,  in  fixing  the 
assessment  on  the  mill,  regard  must  be  had  to  the  price  paid  for  the 
additional  supply  of  water  ;  and,  the  undertaking  being  in  the  hands  of 
the  commissioners  who  will  reimburse  themselves  for  the  Kentmere  assess- 
ment by  a  reservoir  rate  upon  the  mill-owners,  when  the  mill-owners  are 
assessed  in  their  own  townships,  the  rateable  value  of  their  mills  must  be 
estimated  at  an  amount  minus  the  contribution  to  the  Kentmere  assessment 
paid  by  each  mill-owner  "  (/;). 

In  the  next  year,  the  second  case  of  B.  v.  Lomjimod  (i)  was 
decided.  The  commissioners  o£  the  Huddersfield  AVaterworks 
were  rated  for  their  reservoirs  and  pipes  in  Lonowood  (outside  the 
township  of  Huddersfield).  The  commissioners,  by  their  local 
Acts,  were  restricted  to  certain  charges,  and,  as  soon  as  loans  had 
been  paid  off,  were  bound  to  reduce  the  charges  so  as  only  to 
cover  the  expenses.  The  sessions  found  that  the  rateable  value  of 
the  reservoirs,  pipes,  etc.,  in  Longwood,  taken  as  part  of  the  entire 
waterworks,  was  490/.  (k)  ;  that  the  intrinsic  value  of  the  works 
in  Lonowood,  without  takino-  into  account  the  connection  with  the 
works  in  Huddersfield,  was  150L  (k)  ;  that  if  the  yearly  tenant  of 
the  entire  works  were  released  from  the  restrictions  contained  in 
the  local  Acts,  and  able  to  exercise  his  discretion  as  to  the  water 
rents  and  rates,  the  rateable  value  of  the  entire  works  (in  Hudders- 
field and  Longwood)  would  be  1,100Z.  ;  that  if  the  yearly  tenant 
was  to  be  considered  as  subject  to  the  restrictions  in  the  Acts  he 
would  make  no  profit.  The  judges  in  the  Queen's  Bench  agreed 
in  holding  that  the  rating  must  stand  at  490/.,  but  for  exactly 
opposite  reasons.  Coleridge,  J.,  in  delivering  the  judgment  of 
the  court,  pointed  out  that,  if  the  actual  profits  were  the  measure 
•of  rateability,  when  the  loans  had  been  paid  off  there  would  be 
nothing  to  rate,  and  continued  (/). 

"  This,  however,  is  prevented  by  looking  at  the  commissioners  and  con- 
sumers as  one  body,  trustees  and  cestui  que  trustii,  as  it  were  ;  and  when  they 
are  so  considered  the  restricting  clauses  become  no  more  than  an  arrangement 
between  themselves  as  to  the  terms  on  which  the  latter  will  enjoy  the 
benefits  flowing  from  the  occupation  of  the  land.  These  benefits  are  the 
supply  of  water  for  the  various  purposes  enumerated  in  the  Act  :  and  these 
arrangements  have  no  bearing  whatever  on  the  question  of  rateable  value 

F  (/')  Compare  the  judgment  in  Mayor,  etc.,  of  Worcester  v.  Droitwich  (1876), 
2  Ex.  I).  49,  at  p.  61,  infrii,  p.  295,  where  Mellish,  I^.J.,  seems  to  overlook  the 
necessary  diminution  of  the  value  of  a  house,  caused  by  the  imposition  of  rates  to 
meet  the  expenses  of  water  supply.     See  also  pp.  297,  298,  infra. 

(/■)  C18.-.2).  17  Q.  B.  871.  The  effect  of  the  first  case  of  II.  v.  Longwood  (1849), 
13  Q.  H.  116,  is  stated  supra,  p.  290. 

(A:)  The  case  did  not  explain  how  this  sum  was  arrived  at. 

(0  17  Q.  B.,  at  p.  881. 
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as  between  themselves  and  the  inhabitants  of  Longwood.  .  .  .  The 
restrictions  can  have  no  bearing  on  the  question  as  to  the  amount  of  the 
I'ate.  It  is  said  that  to  discard  the  consideration  of  them  is  to  make  the 
commissioners  pay,  not  on  their  actual  receipts,  but  on  imaginary  ones  which 
they  might,  under  other  circumstances,  receive.  The  answer  is,  that  in 
substance  the  commissioners  are  not  the  occupiers  nor  the  parties  rated, 
nor  do  the  water  rents  represent  the  rateable  value  of  the  land .  The  con- 
sumers are  the  occupiers  really  ;  they  are  really  rated,  i.e.,  they  pay  the 
rate  ;  (Did  the  uxe  and  enjoyment  nf  the  irnter  constitutes  the  rateable 
ndue "'  {ill). 

Coleridge, 'J.,  held  that  as  he  was  bound  to  assume  that  490/. 
( found  by  the  sessions  as  the  value  of  the  works  in  Longwood)  was 
.the  right  proportion  of  the  1,100/.  found  to  be  the  value  of  the 
entire  works,  the  490/.  ought  to  stand.  But  Wightman  and 
Crompton,  J  J.,  held  that  it  ought  to  stand  because  the  respondents 
had  failed  to  establish  a  higher  figure,  and  that  it  was  wrong  to 
estimate  the  rateable  value  on  the  assumption  that  the  tenant  was 
free  from  the  statutory  restrictions  on  the  charges  for  water. 

The  reasons  given  by  Coleridge,  J.,  in  R.  v.  Longwood,  must 
be  taken  to  be  now  overruled  by  the  decision  of  the  Court  of 
Appeal  in  Mayor,  etc.,  of  Worcester  v.  Droiticich  («),  affirming  the 
decision  of  Blackburn,  J.,  in  Mayor,  etc.,  of  Liverpool  v. 
Warertree  (o),  if  those  cases  can  still  be  regarded  as  good  law. 
It  may,  however,  be  doubted  whether  the  effect  of  still  later 
decisions  has  not  been  to  confirm  the  result  arrived  at  by 
Coleridge,  J.,  on  a  somewhat  different  ground  (/>). 

The  Droitwich  Case. — The  case  of  Mayor,  etc.,  of  Worcester  v. 
])roitwicli  Union  (g),  decided  that  in  rating  waterworks  occupied 
by  a  local  authority,  who  were  restricted  by  statute  from  charging 
more  than  sufficient  to  enable  them  to  maintain  the  waterworks,  the 
local  authority  could  be  assessed  only  with  reference  to  the  profit 
actually  earned.  Although  this  decision  has  been  more  than  once 
followed,  or  assumed  to  be  correct  (r),  yet  it  has  not  always  been 
followed  (s),  and  the  writer  has  endeavoured  to  show  (f)  that  it  is 
almost  impossible  to  reconcile  it  with  later  decisions,  and  that  it 
cannot  per  se  be  supported,  apart  from  those  later  decisions. 


(w)  An  attempt  is  made,  infra,  pp.  299 — 301,  to 'show  that  the  words  jirinted  in 
italu'S  correctly  state  the  principle  established  by  the  most  recent  decisions. 

(w)  (187fi),  2  Ex.  1).  49.  (yv)    Vide  infrn,  pp.  299—301. 

0>)  (1875),  2  Ex.  D.  5.5  n.  ;  39  J.  F.  101.  (-/)  (1S76),  2  Ex.  D.  49. 

(r)  HeQ  Mayor,ctc.,  nf  Petfrboroi/f//i  v.  Stiniiford  Union  (1883),  31  W.  R.  949, 
/«/n/,  p.  296  :  und  cf.  Dewshury  and  Ilcclimondwikv  Watrricorkx  Board  v.  Prni- 
stonr  T'nion  (18SG),"l7  Q.  B.  1).  384,  infra,  p.  302  ;  MrrtJiijr  Tijdfil  Local  Board  v. 
Mrrtliyr  Tudfil  Union,  [1891]  1  Q.  B.  18G,  infra,  p.  303. 

(.«)  See  Over.^rrrs  of  Gliorlton-iqMn- Mcdl och  y.Chorlfon  Unio7i (1882),  51  L.J.Q.B. 
458,  infra,  p.  301, 
•    (0   Vide  infra,  pp.  296—301. 
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Tho  coqjoratioii  of  AN'orcester  wore  rated  in  i-(>s])eet  of  part  of 
their  waterworks  in  a  parish  partly  within  aiul  partly  without  the 
city  of  Worcester,  at  1,400/.  rateable  value.  The  corporation  had 
I)orrowe(l  for  the  purpose  of  the  waterworks  48,000/.,  of  which  sum 
^57,250/.  had  Ijchmi  spent  in  the  parish  for  which  the  rate  a[)pealed 
aoainst  was  made.  The  corporation  purposely  made  very  low 
charges  for  the  su})ply  of  water,  and  less  than  would  Ije  charged 
by  an  ordinary  trading  com])any.  It  was  stated  in  paragraph  16 
of  the  case,  that  "  the  net  income  derived  from  the  waterworks 
averaged  about  (J51/.  per  annum  (n),  without  any  deduction  having 
l)een  made  for  rates,  taxes,  expenses  of  manag(Muent.  collection  of 
water  rate,  depreciation  of  plant  and  machinery,  and  other  matters 
which,  in  making  out  a  commercial  account,  would  have  been  " 
allowed  for."  The  corporation  contended  that  the  ])rovisions  of 
the  Public  Health  Act,  1848  (.*),  contained  the  only  authority  for 
them  to  charge  a  water  rate  on  consumers  of  water,  and  that  such 
a  rate  only  was  authorised  by  that  Act  as  might  be  reasonably 
expected  to  defray  the  expenses  incident  to  the  water  supply  ;  and 
that  the  corj^oration  were  only  rateable  at  the  rent  which  a  tenant 
would  give  for  the  land,  if  subject  to  the  same  restrictions  as  those 
under  which  the  corporation  held  it,  and  not  at  the  rent  which  a 
tenant  entirely  unfettered  might  give.  The  assessment  committee 
contended  (inter  alia)  that  the  rateable  value  should  be  based  upon 
the  amount  which  a  tenant  would  give  with  lil)erty  to  raise  the  j)rice 
of  water  as  he  might  think  proper,  so  far  as  not  restricted  by  law, 
and  that  there  were  no  restrictions  by  law  in  the  present  case. 
The  Court  of  Appeal  (affirming  the  decision  of  the  Queen's  Bench 
Division;  held  that  the  eliect  of  ss.  93  and  i)4  of  the  Public  Health 
Act,  1848  {y),  was  that  the  corporation  could  not  levy  by  means 
of  a  water  rate  a  larger  sum  than  that  which  was  estimated  to  be 
required  for  the  maintenance  of  their  waterworks  ;  and  that  the 
rateable  value  was  limited  by  this  restriction.  In  the  course  of 
his  judgment,  Mellish,  L.J.,  said  (z)  : 

"  An  occupier  of  land  is  not  rateable  in  respect  of  the  wJiole  profit 
derived  from  the  land,  but  only  in  respect  of  the  profit  which  he  himself 
derives  from  the  land  (/i).  .  .  .  The  rent,  and  therefore  the  rateable 
value  of  every  house  in  Worcester,  is  increased  by  reason  of  the  occupier 
being  entitled  to  cheap  water  from  the  Avaterworks  of  the  corporation,  and 


(7/)  It  does  not  apjiear  from  the  case  whether,  before  arriving  at  this  snm,  a  deduc- 
tion had  been  made  for  (1)  interest  on  caj)ital  Ijorrowed,  or  (2)  instalment  of  loan 
l)aid  oif.  If  the  latter  deduction  had  been  made  it  is  plain  that  (in  addition  to  earning 
the  income  of  (351/.)  the  corporation  were  gradually  purchasing  an  uncncunilx>red 
estate  out  of  the  ])rofits.  It  is  presumed,  however,  that  no  deduction  had  been  made 
under  either  head. 

(.(•)  Similar  provisions  are  to  be  found  in  s.  56  of  the  Public  Health  Act,  1875. 

(y)  Compare  s.  56  of  the  Public  Health  Act,  1S75. 

(c)  See  2  Ex.  D.,  at  p.  Gl.  C")  ^"^  p.  296,  hifrti. 
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if  the  corpoi'ation  in  respect  of  the  reservoir  and  waterworks  were  rated  at 
the  profit  which  a  tenant  nnder  no  restriction  could  get  from  the  water- 
works, the  same  profit  would  be  rated  twice  over  {b).  If  the  waterworks 
were  transferred  to  a  tenant  who  was  under  no  restriction  as  to  the  pi'ice 
he  charged  for  water,  the  rateable  value  of  the  waterworks  would  be 
increased,  but  there  would  be  a  corresponding  diminution  of  the  rateable 
value  of  the  premises  supplied  with  the  water.  We  may  also  observe 
that  the  reservoir  by  itself,  without  the  power  of  connecting  the  reservoir 
with  the  houses  by  pipes  running  through  the  streets,  is  probably  worth 
nothing,  and  certainly  is  not  worth  ()51/.  a  year  ;  and  it  is  the  same  Act  of 
Parliament  which  gives  the  power  to  lay  pipes  and  therefore  creates  the 
value  of  the  reservoir,  which  contains  the  restrictions  on  the  amount  of 
profit  which  the  occupiers  of  the  reservoirs  can  earn.  Even  in  the  case  of 
the  reservoirs  of  public  companies  established  by  Act  of  Parliament  to 
supply  towns  with  water,  in  estimating  the  rateal^le  value  of  the  reservoirs, 
the  court  only  considers  the  amount  of  profit  which  the  terms  of  their  Act 
enal^le  the  company  to  earn,  not  the  profit  which  the  company  might  earn 
if  Parliament  had  enabled  the  company  to  establish  waterworks  without 
restriction  as  to  the  price  to  be  charged  to  consumers  (r).  So,  also,  in 
rating  a  railway,  or  any  other  work  made  under  an  Act  of  Parliament,  the 
calculation  must  always  commence  with  the  profits,  which  are  actually 
earned  according  to  the  terms  of  the  Act  of  Parliament,  not  with  the  profits 
which  might  be  earned  if  the  company  was  unlimited  in  its  charges.  It 
follows,  therefore,  that  according  to  the  contention  of  the  assessment  com- 
mittee, the  corporation  are  rateable  in  respect  of  their  reservoir  at  a  higher 
sum  than  a  waterworks  company  established  by  an  Act  of  Parliament  would 
be  rateable,  and  are  rateable  on  an  assumption  which  not  only  is  not  true, 
but  which  cannot  be  true,  that  a  tenant  is  in  possession  of  a  reservoir  with 
a  monopoly  of  the  supply  of  a  particular  town  with  water,  and  is  unlimited 
in  respect  of  his  charges.'' 

The  judgment  in  Mayor,  etc.,  of  Worcester  v.  Droitioich  in/on, 
from  which  the  preceding  passage  is  taken,  affirmed  the  decision 
in  Mayor,  etc.,  of  Liverpool  v.  Wcivertree  (J),  which  related  to  the 
waterworks  belonging  to  the  Liverpool  Corporation,  and  in  which 
Blackburn,  J.,  said  : 

"  The  whole  question  turns  on  the  Parochial  Assessments  Act,  183G,  which 
says  the  occupier  is  rateable  at  what  a  tenant  from  year  to  year  will  give  as 
the  rent,  who  takes  the  land  subject  to  the  same  restrictions  as  those  under 
which  the  appellants  hold  it.  Now  a  tenant  would  only  give  such  a  rent  as 
the  restrictions  imposed  l)y  statute  would  enable  him  to  earn,  and  the 
rateable  value  is  to  be  based  upon  that  rent  "  (e). 

Waterworks   rateable,  but   rateable   at   nothing. — The   two 

cases  last  quoted  were  carried  to  their  logical  conclusion  in  Mayor, 


if'')  See  pp.  297,  298,  infra. 

(,<■)  Seethe  remarks  hereon,  Infrtt,  p.  305,  ancT/^/.  Sriilrontc.s  Union  v.  IIuU  Boclts, 
I189.->]  A.  C.  13(J,  siqjm,  p.  239. 
(jl)  (1875),  2  Ex.  D.  55  n. 
('')  See  the  remarks  hereon,  infra .  p.  297. 
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etc.,  of  Peterhorouijli  v.  Stamford  L'luon  (/').  In  tliiit  case,  the 
annual  working  expenses  and  the  cost  of  maintenance  (exclusive  of 
interest  on  loans)  were  913/.  ;  th(i  receipts  were  only  751)/,,  leaving 
a  deficit  of  154/.,  which  was  made  good  out  of  the  borough  rate.. 
The  corporation  had  borrowed  79,285/.  at  4  })er  cent.,  and  the 
interest  and  instalments  of  principal  were  paid  out  of  the  borough 
rate.  The  parish  of  Wilsthor})e,  for  which  the  rate  under  appeal 
Avas  made,  was  outside  the  borough  of  Peterborough,  and  in  that 
parish  17,500/.  had  been  expended  on  works.  It  was  held,  on  the 
authority  of  the  Jjiwttrich  Cast'  (if)  and  Maijor,  etc.,  of  Lirer- 
jxHtlx.  Warertree  (A),  that  the  works  in  Wilsthorpe  were  rateal)le,, 
but  that  the  rateable  value  was  nil,  because  that  was  the  rent 
which  a  tenant  would  pay  if  subject  to  the  same  restrictions  as- 
werc  imposed  upon  the  municipal  corporation  (/). 

The  decision  in  the  Droitwich  Case  unsound.— It  is  submitted 
that  the  decision  in  Mayor,  etc.,  of  Worcester  v.  Droitioich  Union  (k),. 
is  unsound  in  law,  and  leads  to  anomalous  results,  and  further 
that  it  is  inconsistent  with  later  decisions.  First,  it  is  unsound 
because  the  judgment  of  Mellish,  L.J.,  (/),  will  be  found  to  be 
based  upon  the  proposition  that  ''an  occupier  of  land  is  not 
rateable  in  respect  of  the  whole  profit  derived  from  the  land,  hut 
onhf  In  respect  of  the  prof  t  ivhich  he  himself  derives  from  the  land.^^ 
But  rateability  is  the  creation  of  statute,  and  the  word  "  ])rofit "  is^ 
not  in  any  of  the  statutes  creating  rateability  or  defining  the 
measure  of  rateable  value.  Under  the  Parochial  Assessments  Act,^ 
1836  (»i),  the  measure  of  rateable  value  is  the  rent  at  which  the 
premises  to  be  rated  may  be  expected  to  let  ;  in  other  words, 
rateable  value  is  measured  not  by  the  tenant's  income,  but  by  one 
of  his  outgoings.  The  judgment  of  Mellish,  L.J..  substitutes,  as 
the  basis  for  calculating  rateable  value,  the  profit  or  income  which 
the  tenant  receives,  for  the  rent  which  the  tenant  might  be 
expected  to  pay  ;  and  then  proceeds  to  argue  from  the  substituted 
basis  as  though  it  were  the  statutory  basis.  The  substitution  of 
one  basis  for  the  other  would  not  matter,  if  it  could  be  shown  that 
rent  will  vary  in  proportion  to  the  profit  which  the  tenant  makes 


(./■)  (1883), :-}!  W.  11.  949.  The  authority  of  this  case  was  shaken  l)y  We.if  Brum- 
u-irh  School  Board  v.  Overseers  oj  West  Bromwirh  (LSSi),  18  Q.  B.  D.  929,  .«?//>/v/, 
p.  138.  and  Mathew,  J.,  expressly  dissented  from  it :  see  13  Q.  iJ.  D.,  at  p.  939. 

(r/)  (ISTC),  2  Ex.  D.  49'. 

(>0  (187.-)),  2  Ex.  D.  5.5  n. 

(•/)  See  the  remarks  of  Lord  Esher.  M.H.,  in  Bnvshnvij  tnid  Ilechniondwike 
Watenvorks  Board  V.  Pc/i!.ito/ie  r/mot  (18SC)),  17  Q.  B.  D.  384,  at  p.  387,  i)ifr/J, 
p.  302. 

(/.')  (187f)),  2  Ex.  I).  49. 

(Z)  See  the  passage  set  out  on  p.  294. 

(?/()  ()  &;  7  Will.  4,  c.  9(5,  set  out  in  Appendix  11.  See  also  as  to  the  Metropolis,  the 
definition  of  rateable  value  in  s.  4  of  the  Valuation  (Metropolis)  Act,  18G9. 
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for  his  occupation.  But  that  certainly  cannot  he  shown  (n).. 
AVhere  a  house  is  occupied  solely  as  a  private  dwelling-house,  the 
occupation  is  not  a  source  of  profit,  but  of  loss,  to  the  occupying 
tenant.  But  if  he  wants  the  house,  from  whatever  motive,  he  will 
he  willing  to  pay  a  rent  for  it  ;  and  the  amount  of  that  rent  will 
depend  upon  two  considerations,  viz.,  what  other  persons  would 
oive  for  that  house,  and  what  rent  he  would  have  to  oive  for 
another  equally  suitable  house  ;  the  precise  amount  of  the  rent 
being  ultimately  fixed  by  "  the  higgling  of  the  market."  Itwoidd 
be  aljsurd  to  suggest  that  the  rateable  value  of  a  dwelling-house 
depended  on  the  amount  of  profit  which  a  tenant  could  make  out 
of  his  occupation  of  the  house  ;  and  it  appears  to  be  equally  absurd 
to  sav  that  the  rateable  value  of  waterworks  belonoino^  to  a 
municipal  corporation  depends  on  the  profit  it  makes  out  of  the 
occupation.  The  judgment  of  Mellish,  L.J.,  in  Mayor,  etc.,  of 
Worcester  v.  Droiticicli  Union  (o),  ignores  the  finding  in  the  special 
case  that,  in  fixing  the  rate,  the  corporation  "  took  into  considera- 
tion, not  so  much  the  profit  to  be  made  out  of  the  water  as  a 
connnercial  speculation,  as  its  value  as  a  sanitary  agent  in 
jireserving  the  health  of  the  city,  and  the  necessity  of  bringing  the 
sujoply  within  the  reach  of  the  poorest  class  of  inhabitants,  and  in 
order  to  induce  the  inhabitants  to  discontinue  the  priA^ate  sources  of 
supply  ;  and  they  accordingly  fixed  a  price  which  has  left  but  little 
jtrofit  above  the  actual  cost  of  supply,  but  which  has  efi'ected  the 
object  they  had  in  \\e\\  by  promoting  the  general  use  of  the  water 
throughout  the  city."  The  judgment,  therefore,  has  not  only 
abandoned  the  statutory  measure  of  rateable  value  (viz.,  the  rent), 
but  has  adopted  another  measure,  viz.,  the  profits  made  out  of  the 
occupation,  where  it  is  found  that  the  occupation  is  not  carried  on 
solely,  or  even  mainly,  with  a  view  to  earning  profits. 

So.  too,  the  statement  made  by  Blackburn,  J.,  in  Mayor,  etc.,. 
of  Liverpool  v.  Wavertree  (/>),  that  "a  tenant  will  only  give  such 
a  rent  as  the  restrictions  imposed  by  statute  would  enable  him  to 
earn,"  though  obviously  true  of  a  tenant  whose  sole  object  was  to 
make  profit  out  of  his  occupation,  is  as  obviously  untrue  of  a 
tenant  whose  object  in  occupying  is  to  perform  a  public  duty,  and 
to  whom  it  is  more  important  to  perform  that  duty  than  to  make  a 
]irofit  (q). 

It  may  further  be  noticed  that  in  the  judgnunit  of  Mellish„ 
L.J.  (r),  in  the  Ih'oitwich  Case,  it  is  suggested  that  to  rate  the 
waterworks   at  their  full  value  would  involve  the  rating  of  some 

(/()   Vide  .supra,  pp.  128,  140. 

00  (1876),  2  Ex.  D.  49  :  see  paragraph  0  of  the  case,  on  p.  50. 
(.70  (1875),  2  Ex.  D.  55  n.  :  ridr  svprii.  p.  295. 

(-/)   Cf.  R.  V.  School  Board  for  London  (1886).  17  Q.  B.  \).  738  ;  Kvde's  Rat.  App. 
(1886—1900),  235:  .wpra,  pp.  138.  154. 
(/O    yifh'  Knjfrn.  pp.  294,  295. 
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])rofits  twice  over,  because  "the  rateable  value  of  every  house  in 
Worcester  is  increased  l)y  reason  of  the  occupier  being  entitled  to 
cheap  water  from  the  waterworks  of  the  corporation."  The 
arithmetic  h(>re  is  unsound,  because  several  fioures  in  the  calcula- 
tion are  omitted.  It  is  true  that  the  rent,  and  therefore  the 
rateable  value,  of  a  house  is  increased  l)y  reason  of  the  occu])ier 
being  able  to  obtain  cheap  watei*.  But  where  the  waterworks  are 
owned  by  the  local  authority  in  whos(^  district  the  liouse  is 
situated,  the  interest  on  capital  borrowed  and  the  instalments  of 
principal  paid  off,  together  with  any  deficiency  in  the  waterworks 
account,  have  to  be  provided  for  out  of  the  rates  levied  by  the 
local  authoritv  on  the  houses  and  other  ])ro])erty  in  its  district. 
The  rates  levied  ])y  the  local  authority  tend  to  diminish  the  rent  (s), 
and,  therefore,  to  diminish  the  rateable  value  of  all  })roperty  in 
their  district  ;  for  the  tenant,  in  considering  the  rcMit  he  can  afford 
to  pay,  takes  into  account  the  aggregate  amount  of  the  rates  levied 
on  the  property  he  is  about  to  take.  Any  increase  in  the  rates 
levied  on  tlu;  waterworks  (if  the  charges  made  for  Avater  remain 
unaltered)  would  incr(»ase  the  rates  which  must  be  levied  by  the 
local  authority,  and  jiro  tdiito  would  diminish  the  rateable  value  of 
the  i)roperty  in  the  district.  Sup})ose  the  local  authority  reduce 
their  charges  for  water  so  as  to  lose  1,000/.  a  year  on  their  water 
account,  which  is  made  good  by  increasing  the  general  district 
rate  ;  the  reduction  of  the  water  charges  tends  to  increase  the 
rateable  value  of  the  district,  and  the  increase  in  the  general 
•district  rate  tends  to  reduce  it  to  precisely  the  same  extent.  It 
may  be  that  the  benefit  and  the  burden  do  not  fall  equally  on  the 
same  property,  and  that  one  man  is  burdened  for  another  man's 
l)enefit  ;  but  there  is  no  double  taxation  (/). 

Anomalies  resulting  from  the  Droitwich  Case. — The  rateable 
value  of  the  waterworks  in  Mai/oi\  etc.,  of  Worcextei'  v.  Droitwhli 
Union  (w),  was  fixed  by  the  judgment  of  the  Court  of  AiJj)eal  at 
54:0/.,  for  the  parish  to  which  the  appeal  related.  But  for  the 
purpose  of  the  works  in  that  parish  the  cor})oration  had  expended 
37,250/.  of  borrowed  money  (x).  It  does  not  ap})earwhat  interest 
was  paid,  l)ut  it  can  hardly  have  been  less  than  1,117/.,  and  was 
probably  more.  The  corporation,  therefore,  voluntarily  incurred 
an  annual  liability  of  1.117/.  or  more,  in  order  to  ])rovide  them- 
selves with  property  which,  according  to  the  judgment  of  the 
Court  of  Appeal,  was  worth  a  rent  of  540/.     It  was  not  suggested 

(.v)  Where  the  landlord  is  rated  instead  of  the  occupier,  the  <liminntion  of  the  net 
vent  is  obvious  ;  and  in  calculating  the  rateable  value  from  that  rent,  a  corresponding 
diminution  of  rateable  value  would  necessarily  follow. 

(0  See  also  the  judgment  of  Lord  CAMPBELL,  in  1?.\.  Keiitmcvr  (l^^ol),  17  Q.  B. 
-551.  at  p.  501,  xupva,  pp.  291,  2Ii2. 

(«;  (1876),  2  K.x.  1).  49.  (.;•)    Vide  .sjipra,  p.  2!)4. 
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that  the  capital  had  been  injudiciously  expended,  or  that  any  of 
it  had  been  lost  ;  but,  if  not  lost,  what  had  become  of  it  ?  Again, 
in  Mayor,  etc.,  of  Petevhorouijli.  v.  Stamford  Union  (y),  the  corpora- 
tion had  borrowed  79,285/.  at  4  per  cent.,  in  order  to  construct 
waterworks  which  were  held  to  have  no  rateable  value  at  all. 

Another  difficulty  arises  if  the  principle  of  the  Droit wich  Ca^e 
be  carried  to  its  logical  conclusion.  If  the  court  were  right  in 
holding  (c)  that  the  Public  Health  Acts  did  not  allow  the  corpora- 
tion to  charge  more  than  was  required  for  the  maintenance  of  the 
works,  it  follows  that  they  could  make  no  profit  (in  the  ordinary 
connnercial  sense)  ;  and  if  they  were  right  in  holding  that  "  an 
occupier  is  rateable  only  in  respect  of  the  profit  which  he  himself 
derives  from  the  land  "  (a),  it  follows  necessarily  that  the  water- 
works could  have  no  rateable  value  in  the  hands  of  the  corporation. 
The  rateable  value  fixed  by  the  court  appears  to  have  been  based 
on  what  was  called  in  the  case  (h)  an  average  "  net  income  "  of 
651/.,  "  without  any  deduction  having  been  made  for  rates,  taxes, 
expenses  of  management,  collection  of  water  rate,  depreciation  of 
plant  and  machinery,  and  other  matters  which  in  making  out  a 
commercial  account  would  have  been  allowed  for."  But  such  an 
arbitrary  omission  of  deductions  (all  of  which  are  obviously 
proper)  cannot  be  sound,  and  it  was  probably  adopted  by  the 
appellants  to  avoid  the  absurdity  of  producing  a  minus  quantity 
as  the  rateable  value,  which  would  have  exposed  the  fallacy  of 
basing  the  calculations  on  the  so-called  "profits." 

The  Droitwich  Case  inconsistent  with  later  decisions. — The 

Jjroitivich  ^ 'rt.s^  (c.')  lays  down  the  proposition  that  where  the  profits 
to  be  made  by  the  occupation  of  a  hereditament  are  restricted  by 
statute,  the  rateable  value  is  similarly  restricted,  and  must  be 
calcidated  with  reference  to  the  restrictions  on  the  profits.  This 
may  perhaps  be  summarised  by  saying  that  as  profits  diminish, 
rateable  value  diminishes.  FoUowino-  this  out  to  its  looical  con- 
elusion,  the  necessary  corollary  is  that  when  the  profits  are  nil,  the 
rateable  value  must  be  nil.  This  contention  was  raised,  and  over- 
ruled in  West  Bromicich  School  Board  v.  Overseers  of  West  Brom- 
tclch  (</),  and  still  more  clearly  overruled  inli.  v.  School  Board  for 
London  (e).  In  the  latter  case,  Bowen,  L.J.,  said  :  "'  It  does  not 
matter  whether  the  School  Board  wants  the  premises  for  the 
purpose  of  profit,  or  will  make  a  profit  out  of  them  ;  the  question 

(.'/)  (1883),  31  W.  K.  G19  ;  .'tujjra,  p.  290. 

(:}    Vide  si/j/rti,  p.  2'M.  {")    Vide  sv2)ni,Yi.2{)\. 

(h)  See  ])aragraph  IG,  which  is  set  out  xiqjra,  p.  2'.)i. 
{'■)  Muijo)-,  etc.,  of  Wovcesttr  v.  Dnntivicli  r/ii(in{l^7C<),  2  Ex.  D.  49. 
C^7)  (1884),  13  Q."  B.  D.  929  ;  si/j»-a.  p.  138. 

{<■)  (1886),  17  Q.    B.    I>.    738  ;    Hyde's    Rat.    App.  (188(3—1890),    23r>  ;    ,s)ij)ni, 
pp.  138,  1.54,  155. 
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is  whether  the  School  Board  wants  and  woiild  take  them."'  And 
Fry,  L.J.,  said  :  '"  It  does  not  hy  any  means  follow  that,  because 
there  is  no  profit,  there  is  no  value."  Nor  could  it  be  said  that 
the  principle  here  laid  down  applied  only  to  the  property  of  a 
School  Board,  which  was  temporarily,  and  as  it  were  accidentally, 
prevented  from  beino-  a  source  of  profit,  but  which  in  the  hands  of 
another  occupier  might  be  made  profitable  ;  for  the  principle  was 
extended  to  sewage  works  (  /'),  and  even  to  sewers  {(/).  In  each  of 
the  cases  just  referred  to  the  rateable  value  idtimately  confirmed 
was  a  substantial  sum.  C^onsequently,  if  the  decision  in  Ma>/or,  etc.^ 
of  Worcester  v.  Drokicich  Union  (A)  be  still  regarded  as  good  law, 
this  result  follows  :  property  which  is  incapable  both  in  law  and  in 
fact  of  producing  any  profit  at  all,  is  rateable  at  a  substantial  sum  ; 
but  if  property  produces  any  profit,  however  small,  under  statutory 
restrictions  which  j)revent  any  larger  profit,  the  amount  of  the 
profit  made  limits  the  rateable  value.  So  that  if  a  4)rofit  of  1/.  be 
made,  the  rateable  value  cannot  exceed  1/.  :  but  if  no  profit  at  all 
either  is  or  can  Ijc  made,  the  rateable  value  may  be  1,000/.  or 
more. 

Although  the  JJroitirich  Case  was  not  expressly  referred  to  by 
Lord  HersCHELL.  in  giving  the  judgment  of  the  House  of  Lords 
in  Loiido/i  Count  jj  Council  v.  Ei'ith  caul  West  J  lam  (/),  yet  the 
judgment  does  contain  a  passage  which  shows  under  what  condi- 
tions a  statutory  restriction  on  profits  may  limit  ratea})le  value. 
Lord  Herschell  said  (k)  : 

"  There  is  no  doubt  a  certain  class  of  cases  in  which  the  amount  of  profit 
which  can  be  earned  by  the  occupation  of  a  hereditament  is  very  material  in 
ascertaining  the  sum  at  which  it  should  be  assessed.  In  the  case  of  gas- 
works, waterworks,  and  other  industrial  undertakings  where  a  hereditament 
is  enhanced  in  value  by  its  connection  with  a  profit -bearing  undertaking,  the 
profits  earned  and  the  share  of  those  profits  attributable  to  any  particular 
hereditament  have  to  be  taken  into  account,  and  in  such  cases  as  these  any 
restrictions  which  the  law  has  imposed  upon  the  profit-earning  capacity  of 
the  undertaking  must,  of  course,  be  considered.  But  I  do  not  think  this  class 
of  cases  affords  any  guide  to  the  assessment  of  such  hereditaments  as  those 
[viz..  sewers  and  sewage  works]  with  regard  to  which  your  lordships  have 
now  to  lay  down  the  proper  pi'inciple  of  rating  "  (/). 

{f)  Sea  JIayiir,etc..  nf  Burto/i-upim-Tri'iit  v.  Jiitvton-upoii  Trent  UnUni  (1889), 
24  Q.  B.  D.  197  ;  Kyde\s  Kat.  App.  (188()— 1890),  8U  ;  aupm,  p.  140  ;  London. 
County  Council  v.  Erith  und  Wt-sf  Ham,  [1893]  A.  C.  5G2  ;  Kyde's  Kat.  Ajip. 
(1891—1893),  413:  supra,  p.  141. 

(ly)  See  London  County  Gov nr//  v.  Erith  and  Wmt  Ham.  vM  supra ;' Ydrudy- 
fodivy  and  Pontypridd  Seiccrayr  Hoard  v.  Xcicport  Union,  [1901]  1  K.  B.  406  ; 
supra,  p.  143. 

(70  (1876),  2  Ex.  D.  49  ;  vide  snpra,  p.  293. 

(0  [1893]  A.  C.  562  ;  Kyde's  Kat.  App.  (1891—1893).  413. 

(It)   [1893]  A.  C.,at  p.  592  ;   Kyde'.s  Kat.  App.  (1891— 1893),  at  p.  428. 

(/)  This  passage  was  explained  by  Lord  IIerschell.  in  Senlcoates  Union  v.  If  nil 
Dofhs.  [1895]  A.  C.  136,  at  pp.  149,  150  :  supra,  p.  241. 
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It  seems  clear  that  in  speaking  of  "  gasworks,  waterworks,  and 
other  industrial  itndertakings,"  and  of  "  a  profit-bearing  under- 
taking," Lord  Herschell  was  referring  to  the  undertakings  of 
trading  companies,  the  object  of  whose  occupation  was  to  make  a 
private  profit,  and  that  he  intended  to  distinguish  them  from  the 
undertakings  of  a  local  authority  held  for  the  discharge  of  some 
public  duty  or  in  the  public  interest. 

The  fallacy  which  underlies  the  reasoning  in  the  Droit icich 
Case  (m)  appears  to  consist  in  this  :  the  decision  that  a  municipal 
corporation  must  be  rated  with  regard  to  the  profits  actually  made, 
under  the  existing  statutory  restrictions,  because  a  trading  company 
is  so  rated,  overlooks  the  fact  that  the  true  basis  for  rating  a 
trading  company  is  the  rent  it  might  be  expected  to  give,  and  that 
the  reason  why  a  trading  company  is  rated  with  regard  to  the 
profits  actually  made  is  that  the  pro/its  create  the  only  motive  ichich 
icill  induce  the  trading  company  to  become  a  tenant.  But  many 
other  motives  besides  the  possibility  of  earning  profits  may  induce 
a  municipal  corporation  or  other  local  authority  to  become  occupiers 
of  waterworks. 

Cases  in  which  the  Droitwich  Case  has  been  followed  or 
distinguished. — In  Oiierseers  of  Chorlton-upon-Medlock  v.  Chorlton 
Union  (vi),  the  appeal  related  to  board  schools  and  public  baths  and 
laundries,  out  of  each  of  which  the  profit  allowed  by  statute  to  be 
made  was  nil.  The  court  were  asked  to  determine  the  proper 
mode  of  estimating  the  rateable  value,  and  the  following  modes 
were  suggested,  viz.  : 

1.  The  annual  interest  actually  paid  on  money  borrowed  and 
expended  in  the  purchase  or  erection. 

2.  The  annual  rent  which  a  contractor  would  require  if  he 
erected  the  premises  as  they  stood  for  the  purposes  for  which  they 
were  used. 

3.  The  amount  of  rent  which  a  tenant,  unfettered  as  to  user  and 
unrestricted  as  to  charges,  would  give  if  the  premises  were  in  the 
market. 

4.  The  annual  profit  which  the  corporation  (the  owners  of  the 
baths  and  laundries)  or  school  board  makes  or  can  make. 

Now,  of  these  methods,  the  fourth  precisely  follows,  and  the 
third  directly  negatives,  the  rule  laid  down  in  Mayor,  etc.,  of 
Worcester  v.  Droitwich  Union  (a),  but  the  court  rejected  the  fourth 
and  adopted  the  third,  and  professed  to  distinguish  the  Droitwich 
Case,  oh  grounds  which  appear  to  the  writer  unintelligible. 

(w)  (1876),  2  Ex.  D.  49. 

(rt)    (1882),  51  L.  J.  Q.  B.  458  ;  46  J.  P.  535. 

(y)    llS76J,  2  Ex.  D.  49. 
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Ill  .1  )ea'diiuui  and  J/eckinoudic/'ke  \\  ate i' works  Board  v.  Penistone 
Union  (p),  tlie  interost  i»{ii(i  by  the  ap})ellant:>  on  borrowed  capital 
was  9,1)02/.,  and  the  ordinary  workint>;  expenses  for  the  year  in 
question  were  2,118/.  {(^)  ;  the  appelhmts  received  9,751/.  for 
water  rents,  and  G,127/.  from  public  water  rates,  levied  to  supply 
tlie  difference  between  expenditure  and  the  amounts  received  from 
wi'ter  rents  which  were  the  maximum  rents  allowed  by  the  local 
Act.  The  main  question  raised  by  the  case  was  whether  the  sum 
received  from  water  rates  ought  to  be  taken  into  account  in 
estimating  the  rateable  value  of  the  waterworks,  and  the  Court  of 
Appeal  held  that  it  was.  The  court  did  not  disapprove  of  the 
Droitic/'cJi  Case,  though  it  may  be  doubted  whether  they  ado})ted 
the  method  of  calculation  used  in  that  case  (r).  Lord  EsHER,  M.K.^ 
said  (s)  : 

'■  The  legal  principle  is  this  :  You  are  to  take  the  annual  value  (subject  to 
all  the  deductions  which  ought  to  be  allowed)  of  the  property  to  be  the  rent 
which  a  hypothetical  tenant  from  year  to  year  would  give  for  it,  if  he  had  it 
upon  the  same  terms  as  the  actual  owner  has  it.  In  that  view  the  head-note 
to  3Iin/ni\  etc.,  of  Peterhoroufih  v.  Staiiiford  Uiiio/i  {t)  must  be  expanded  and 
read  thus  (adding  the  words  in  italics)  :  '  Where  land  is  occupied  by  a  local 
authority  for  public  pin-poses,  the  land  is  to  be  assessed  to  the  poor  rate  at 
the  rent  which  a  tenant  would  pay,  if  subject  to  the  same  restrictions  as  are 
imposed,  and  eiifitled  to  the  same  adra)ita(/es  r/s-  are  ennf erred,  upon  the  local 
authority.'  That  is  the  true  doctrine.  Then  the  question  is  this  :  Is  it  an 
advantage  to  a  man  to  hold  land  upon  these  terms,  viz.,  that  if  there  is  a 
deficiency  in  the  rents  which  he  can  obtain  in  any  one  year,  he  has  a  right  to 
have  that  deficiency  made  up  by  a  rate,  but,  if  in  any  one  year  the  rents 
which  he  obtains  are  more  than  his  expenses,  then  he  has  the  advantage  of 
the  profits  ?  Of  course,  it  is  a  gi-eat  advantage  to  a  tenant  that  he  can 
never  lose  in  any  one  year,  while  in  other  years  he  may  gain,  and  that 
advantage  must  be  taken  into  account  in  estimating  the  rent  which  he  would 
give  for  the  land  if  he  were  placed  in  the  same  position  as  the  actual 
owner." 

As  this  judgment  materially  qualities  the  decision  in  Mayor,  etc., 
of  Peterborough  v.  Stamford  Union  (t\  which  was  merely  tli(^ 
logical  deduction  from  Mayor,  etc.,  of  Worcester  v.  Droitwich 
Union  («),  it  follows  that  the   Droitwich   Case  also  must  be  taken 

C^p)  (18SG).  17  Q.B.n.  384  :  affirming  (188.5).  Ifi  Q.B.  D..-j85. 

(//)  There  were  apparently  some  other  expenses,  though  not  specified  in  the  case, 
since  the  two  items  here  given  are  substantially  less  than  the  aggregate  amount 
received  from  water  rents  and  water  rates.  Perha|js  the  annual  instalment  of  principal 
paid  off  accounts  for  the  difference  :  as  to  t\ns. vide  infra,  p.  303. 

(/•)  It  is  believed  (though  it  is  not  very  clear)  that  in  the  Droiticlrh  Caxe  (187(5). 
2  Ex.  D.  49,  supra,  p.  2'.t4.  both  the  interest  on  loans  and  the  instalments  of  principal 
were  paid  out  of  the  general  district  rate,  and  were  not  brought  into  account  in  esti- 
mating the  rateable  value  of  the  waterworks  :  nor  were  the  sums  raised  to  meet  those 
l^avmeiits  regarded  as  a  source  of  income. 

(.v)  17  Q.  B.  D.,  at  p.  387. 

(0  (1883),  31  W.  K.  tUlt  :  riJc  .•mpra,  p.  20(1. 

00  (1876),  2  Ex.  D.  40  :  ^iipra.y.  293. 
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witli  ;i  similar  quuliticatiou.  But  the  judgment  above  cited  from 
the  Dewshurij  Case  appears  to  be  infected  with  the  same  vicious 
reasoning  as  the  JJi'oitwich  Case.  For  it  assumes  that  the  only 
motive  which  would  induce  a  local  authority  to  take  a  system  of 
waterworks  is  the  prospect  of  earning  a  profit  ;  and  that  the 
rateable  value  is  (by  some  process  of  calculation)  to  be  deduced 
from  the  profits  ;  whereas  under  the  Parochial  Assessments  Act, 
1836,  s.  1,  the  measure  of  rateable  value  is  not  what  the  occupier 
makes  out  of,  but  what  he  would  give  for,  his  occupation.  More- 
over, the  logical  result  of  the  principles  acted  upon  in  the  Dewshury 
Case  is  to  produce  a  rateable  value  of  nothing.  At  the  time  of 
the  appeal  the  "  deficiency "  made  good  by  levying  water  rates 
amounted  to  6,127/.  ;  and  if  profits  (or  the  hope  of  earning  profits)- 
be  essential  to  rateable  value  there  was  nothing  to  rate.  For  after 
In'inging  into  account  the  sum  raised  by  water  rates,  there  was  no 
surplus,  and  the  deficiency  had  been  merely  made  good.  How  the 
appellants  showed  a  balance  of  profits  to  represent  rateable  value- 
does  not  appear  from  the  special  case  ;  but  if  they  did  so  by 
omitting  from  the  expenses  the  instalment  of  the  capital  debt  paid 
off  in  the  year,  as  being  an  ex[)ense  which  would  fall  upon  the 
hypothetical  landlord,  not  upon  the  hypothetical  tenant,  then  it  is 
obvious  that  they  ought  to  have  omitted  from  the  other  side  of  the 
account  so  much  of  the  Avater  rates  as  was  levied  to  pay  that 
instalment  of  capital  (.*■),  and  again  there  would  be  nothing  to  rate. 
For  so  much  of  the  water  rate  as  was  levied  to  provide  for  a 
payment  falling  on  the  hypothetical  landlord  must  be  regarded 
as  levied  by  the  board  in  their  capacity  of  landlords,  and  could  not 
be  treated  as  part  of  the  income  which  the  hypothetical  tenant 
would  receive. 

In  Merlhtjr  Tijdjil  Local  Board  v.  Mei'thyr  Tydfil  in/on  (?/)• 
the  question  asked  was  whether  the  sum  raised  by  the  general 
district  rate  to  meet  the  deficiency  on  the  waterworks  account,  and 
to  pay  the  expenses,  including  (^inter  alia)  interest  on  borrowed 
capital  (*),  ought  to  be  taken  into  account,  having  regard  to  the 
special  provisions  of  the  local  Act,  under  which  all  advances  made 
out  of  the  general  district  rate  were  to  be  from  time  to  time 
repaid  out  of  the  balance  standing  to  the  credit  of  the  waterworks- 
account.  It  was  held  that  the  sums  advanced  out  of  the  general 
district  rate  must  be  regarded  as  advances  by  way  of  loan  to  the 
hypothetical  tenant,  and  not  as  available  in  his  hands  as  an  item 
of  gross  profits.     It  must  lie  specially  noticed  that  the  court  were 

(.<•)  This  was  admitted  to  be  the  proper  method  of  calculation  in  Mi'thi/v  Tijdpl 
Local  Board  v.  Mcrthyr  Tydfil  Union,  [181)1]  1  Q.  B,  186. 

(//)  [1891]  1  Q.  B.  18(;. 

(z)  It  was  admitted  (and.  as  the  court  held,  rightly  admitted)  that  the  annual  in- 
stalments of  capital  paid  off,  and  so  much  of  the  general  district  rate  as  was  levied  to- 
pay  tho.se  instalments,  must  be  eliminated  from  either  side  of  the  accounts. 
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Jiierely  asked  whether  a  particular  item  in  a  long  calculation  could 
be  hrought  into  account  or  not  :  they  did  not  decide  whether  the 
main  scheme  of  the  calculation  was  correct.  That  scheme  followed 
(more    or    less    closely)   the    scheme   adopted    in    Mm/or,   etc.,    of 

Worcester  v.  Droiticich  Union  («),  of  calculating  rateable  value 
from  ])rofits,  or  from  sums  regarded  as  profits. 

The  result  of  the  cases  referred  to  in  the  pages  immediately 
preceding  is  as  follows  :  The  decision  in  Mayor,  etc.,  of  Worcester  v. 
Droitioich  Union  (b),  was  followed  in  Mayor,  etc.,  of  Peterhoroiighx. 
Stamford  Union  (c),  but  the  latter  case  was  affirmed  in  Deirslmry 

Watericorks  Board  y.  Fenistone  Union  (d),\\\t\\^\xc\\  a  qualification 
as  to  modify  materially  the  rule  laid  down  in  the  Droiticich  Case ; 
while  in  ^ferthyr  Tydfil  Local  Board  v.  Merfhyr  Tydfil  Union  (e), 
the  principle  of  the  Droiticich  Case  was  neither  affirmed  nor 
•overruled  ;    whereas   in    Overseers    of    Chorlton-upon-Medlock   \. 

Chorlton  Union  (f^,  the  .Droiticich  Case  was  clearlv  not  followed, 
but  was  distinguished  on  somewhat  doubtful  grounds. 

What  can  be  substituted  for  the  rule  laid  down  in  the 
Droitwich  Case. — Tlie  question  remains  whether,  assuming  that 
the  principle  acted  on  in  Mayor,  etc.,  of  Worcester  v.  Droiticich 
L  nion  ((j)  is  wrong,  any  other  more  satisfactory  method  of  calcula- 
tion can  be  suggested.  Probably  it  may  be  assumed  that  no 
tenant,  other  than  the  local  authority,  who  are  the  owners,  would 
take  the  waterworks  ;  the  question,  then,  is  narrowed  to  this,  at 
what  rent  might  the  waterworks  be  expected  to  be  let  to  the 
local  authority  ?  To  answer  this  question  one  may  ask  two  other 
questions  :  (1)  What  have  the  local  authority  in  fact  spent  in 
order  to  become  owners  of  the  existing  waterworks  ?  and  (2)  if 
they  were  not  owners  of  the  existing  waterworks,  what  would  they 
be  obliged  to  spend  in  order  to  acquire  an  equally  suitable  system 
of  waterworks  elsewhere  ?  In  Liverpool  Corporation  v.  Llanfyllin 
Union  (h)  it  was  agreed  by  both  sides  that  in  the  case  of  a 
reservoir  belonging  to  the  Liverpool  Corporation,  interest  on 
structural  value  must  be  the  basis  of  the  calculation  of  rateable 
value,  and  the  Court  of  Appeal  adopted  that  view.  And  if  this 
method  of  calculation  be  applied  to  a  reservoir,  it  is  difficult  to 
see  why  it  should  not  be  to  the  system  of  pipes  connected  with  the 
reservoir,  where  the  whole  system  is  occupied  for  some  other 
motive  than  that  of  making  profit. 

(a)  (1876),  2  Ex.  D.  49  ;  .supru.  p.  293. 
(h)  (1876).  2  Ex.  D.  49  ;  .supm,  p.  293. 
(0  (1883),  31  \Y.  R.  949  ;  xiij^ra,  p.  296. 
00  (l'<84),  17  Q.  B.  D.  384  :  .supra,  p.  302. 
(e)  [18!»1]  1  Q.  B.  186  ;  .sv/yyw,  p.  303. 
(/)  (1882),  51  L.  J:  Q.  B.  4.-,8  ;  .mpra.  p.  301. 
0/)  (1876).  2  Ex.  D.  49  ;  mpra,  p.  293. 

(/()  [1899]  2    Q   B.  14  ;  fiu/j?-a,V).  177.     See  also   Mer.fey  D^whs  v.  Birkenhead 
£1900]  1  Q.  B.  143,  at  p.  148. 
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It  has  been  a  common  practice  at  quarter  sessions  to  take  interest 
on  capital  outlay  as  evidence  of  the  rateable  value  of  such  pro- 
perty as  board  schools  (/),  industrial  schools  (i(),  a  county  lunatic 
asylum  (/),  and  sewage  works  (m)  ;  and  the  practice  was  approved 
bv  the  House  of  Lords  in  London  County  Council  v.  Krith  and 
West  Ham (71),  subject  to  the  proviso  that  "no  higher  rent  mast 
be  fixed  (by  taking  a  percentage  on  cost)  than  that  which  it  is 
believed  the  owner  would  really  be  willing  to  pay  for  the  occupa- 
tion of  the  j^remises  "  (o). 

The  restrictions  imposed  by  statute,  which  were  supposed  in  the 
Droitwich  Case  (p)  to  create  so  much  difficulty,  involve  no  difficulty 
at  all  if  the  method  above  suggested  be  adopted.  For  if  a  local 
authority  with  full  knowledge  of  all  the  statutory  restrictions,  and 
neither  expecting  nor  desiring  to  make  a  pecuniary  profit,  volun- 
tarily borrow  a  large  sum  of  money  and  burden  the  ratepayers 
with  the  payment  of  interest  thereon,  in  the  absence  of  evidence  to 
the  contrary,  one  may  assume  that  the  local  authority  thought  it 
worth  while  to  incur  the  liability,  in  order  to  obtain  the  water- 
works :  it  is  therefore  unnecessary  to  inquire  what  rent  some 
imaginary  and  impossible  tenant  would  give  under  altered  con- 
ditions of  law  and  fact,  when  we  have  ascertained  the  sum  which 
luider  existing  conditions,  the  actual  occupier  was  once  willing, 
and  is  presumably  still  willing,  to  give  for  the  premises  to  be 
rated.  If  it  be  shown  that  some  part  of  the  capital  expenditure 
was  incurred  for  future  (not  for  existing)  requirements,  some 
■deduction  from  the  total  capital  expenditure  ought  to  be  made,  or 
the  rate  of  interest  thereon  may  be  reduced  {'/). 

If  it  is  assumed  that  the  waterworks  are  wanted,  then  (according 
to  this  view)  their  value  cannot  be  less,  though  it  may  be  more, 
ithan  the  minimum  cost  at  which  they  can  be  provided.  If  a  local 
-authority  are  supplying  water  at  such  charges  as  to  make  a  sub-- 
stantial  commercial  profit,  there  appears  to  be  no  reason  why  the 
local  authority  should  not  be  rated  at  the  rent  which  they  would 
give  in  order  to  be  able  to  earn  that  profit,  in  the  same  way  as  a 

(/)  See  St.  Paiicras  Vestry  v.  School  Board  for  London,  Hyde's  Hat.  App.  (LSSii 
— 1890),  1(J9.  See  also  the  remarks  of  Cave,  J.,  in  It.  v.  Scliool  Board  for  London 
<188.)),  00  L.  J.  M.  C.  33,  at  p.  37,  cited,  supra,  p.  176. 

(Ji)  ]Vi'.stniin.s't{'r  Union  v.  Wandsworth  aiul  Clajjham  Union,  Hyde's  Kat.  App. 
(1891—1893),  31. 

(I)  Middlesex  County  Council  v.  Wandsworth  and  Claphani  Union,  Kyde's  Eat. 
App.  (1891—1893),  115. 

(«()  London  County  Council  v.  Woolwich  Union,  Kyde"s  Kat.  App.  (1891 — 189.">), 
120. 

(w)  [1893]  A.  C.  5G2,  at  p.  .593  ;  Hyde's  Hat.  App.  (1891—1893),  413,  at  p.  429  : 
supra,  p.  184. 

((')  As  to  the  rate  of  interest  on  cost  to  he  taken  as  evidence  of  rateable  valne,  see 
pp.  182 — 18(5.  supra. 

(p)  (187(5),  2  Ex.  1).  49  ;  supra,  p.  293. 

(^)  See  Licerpool  Corporation  v.  Llanfylli/i  Union  (1899),  80  L.  T.  G(J7  ;  supra, 
13.288;  see  also  i?.  v.  South  Staffordshire  Waterwurks  Co.  (1885),  16  Q.  B.  D.  3.">9  ; 
■supra,  p.  286. 
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tnidino;  company  is  ordinarily  rated.  But  this  method  ou^lit  not 
to  he  adopted  (Nvhere  the  profits  are  smaller),  so  as  to  reduce  the 
rateahle  value  of  the  works  as  a  whole  below  the  sum  which  the 
local  authority  would  have  to  pay,  by  way  of  interest  on  capital 
l)orrowed.  in  order  to  acxjuire  the  works.  The  local  authority 
would  give  that  sum  in  any  event  because  they  are  acting  for 
the  l)enefir  of  tlieir  constituents,  as  well  as  trading  in  order  to 
make  ])rofit. 

Apportionment  of  value  of  waterworks  owned  by  local 
authorities. — If  tlic  rat('al)le  value  of  the  entire  system  of  watcr- 
worlvs  owned  Ijy  a  municipal  corporation,  or  other  local  authority, 
be  calculated  with  reference  to  the  profits  actually  made,  as  if  the 
local  authority  were  a  trading  com[)any,  there  seems  to  be  no 
reason  why  the  total  rateable  value  of  such  waterworks  should  not 
l)e  apportioned  among  the  several  parishes  into  which  the  water- 
works extenil,  in  the  same  way  as  in  the  case  of  a  trading  company's 
works  (?■).  It  might,  however,  ha[)])en  that  the  effect  of  following 
Matjor,  etc.,  of  Worcester  v.  Droiticich  Union  (s)  strictly,  would  be 
to  reduce  the  rateable  value  of  the  whole  system  to  so  small  an 
amount  that  the  subtraction  of  the  rateable  value  of  the  indirectly 
productive  portion,  in  accordance  with  L\  v.  IJV.*;/  Middlesex 
Waterivorks  (t),  would  leave  nothing  (or  even  a  minus  quantity) 
as  the  rateable  value  of  the  portion  directly  pro<luctive  of 
profit  {it).  This  rediictio  ad  ahsiirdiiin  furnishes  an  additional 
reason  for  doubting  the  soundness  of  the  decision  in  the  Droifwick 
Case. 

If,  however,  as  has  been  suggested,  interest  on  capital  value  be 
taken  as  evidence  of  the  rateable  value  of  the  whole  waterworks 
occupied  l)y  a  local  authority,  it  seems  that  interest  on  the  capital 
value  (not  necessarily  on  the  actual  cost)  may  properly  be  taken  as 
the  measure  of  the  rateable  value  of  the  several  parochial  portions  of 
the  whole  (.;•).  And,  on  this  view,  it  would  be  unnecessary  to  ascer- 
tain the  rateable  value  of  the  whole  works,  in  order  to  ascertain  the 
rateable  value  of ,  the  })art  in  any  one  parish  ;  just  as  it  is  unneces- 
sarv  to  ascertain  the  rateable  value  of  the  whole  undertaking  of  a 
trading  company,  when  it  is  desired  to  determine  the  value  of  only 
the  indirectly  productive  portion  of  their  works. 

()•)  The  method  of  apportionment  is  stiitcd  .si/jmi,  p.  281. 

(.v)  (1S7G),  2  Ex.  D.  49  ;  sitpra,  p.  21)3. 

(0  (18-"i9),  1   K.  &  E.  TIC  ;  si/pni.  ]>.  2S:{. 

(«■)  This  result  was  nearly  reached  in  I?,  v.  Sm/fh  Stafonl.slrirc  WafcriVdrliK  Co. 
(1SS.")\  Id  Q.  B.  D.  359  ;  sui>ra,  p.  286  ;  and  was  actually  reached  in  Miojor,  etc.,  of 
J>rfrrhoro)i(ih  v.  Stamford  Union  f  1883),  31  ^Y.  R.  949  ;  svprn,  p.  296. 

(^./•)  The  distinction  between  actual  cost  and  true  value  is  pf)inted  out  mipra.]).  17(> 
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General  remarks  on  rating  of  tolls.-  It  is  now  settled  that 
tolls,  lis  incorporeal  pro})erty,  are  not  per  se  rateable  ;  but  that 
they  may  be  rated  if  they  are  attached  or  appurtenant  to  land,  or 
arise  out  of  the  use  of  land,  and  so  can  be  treated  as  the  direct 
profits  of  the  land  (a)-  But  although  tolls  as  incorporeal  property 
cannot  now  be  rated  p^/'  se,  it  may  yet  be  necessary,  in  calculating 
the  rateable  value  of  land,  to  take  into  account  the  fact  that  the 
land  is  occupied  in  order  to  earn  or  receive  tolls  ;  and  consequently 
it  is  wrono-  to  iouore  the  tolls  altooether  as  thouoh  thev  were  non- 


(«)  See  R.  V,  Xichohon  (1810),  12  East,  330  ;  Williams  v.  Jones  (1810),  12  East, 
316  ;  R.  V.  North  and  South  Skidds  Ferry  Co.  (1852),  1  E.  &:  B.  110.  The  cases 
are  considered  infra,  pp.  309,  311.  Turnpike  tolls  were  specially  declared  exempt  by 
3  Geo.  4,  c.  12^;,  s.  oi,  and  1  Geo.  1,  c.  lt.^,  s.  31  ;  and  the  exemption  extended  to  tolls 
on  roads  made  under  a  local  Act  :  see  It.  v.  Trustees  of  Great  Dover  Street  Road 
(1836),  5  A.  A:  E.  692.  But  the  subject  is  now  one  of  historic,  or  (at  most)  merely 
local  importance  :  see  the  Statute  Law  Revision  (No.  2)  Act,  1890  (53  &  54  \''ict. 
c.  51),  s.  3. 

X  2 
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<'xistont  (A).     But  in  ordor  to  understand  the  subject,  it  is  nocessarv 
l)rietly  to  olance  at  the  history  of  the  law  of  rating'. 

Under  the  statute  43  Eliz.  c.  2  (o),  the  poor  rate  is  imposed 
upon  "every  liilmhitdnt,  parson,  vicar,  and  oth(M-.  and  every 
occupier  of  hinds,  houses,  tithes  impropriate,  propriations  of  tithes, 
coal  mines,  or  saleable  underwoods."  Now  it  has  heen  already 
pointed  out  (d)  that  an  iahahitant  was  under  the  statute  rateable 
in  respect  of  ])ersonal  ])roperty,  although  In  j^ractice  personal 
property  was  in  many  ])arishes  not  rated.  As  long  as  an  inhahitaut 
as  such  remained  rateable,  whether  he  was  or  was  not  an  occupier 
of  any  ot  the  classes  of  property  specifically  nuMitioned  in  the 
Statute  of  Elizabeth,  he  was  rateable  in  respect  of  his  "  ability  " 
from  whatever  source  derived.  It  was,  therefore,  immaterial  to 
consider  what  was  the  nature  of  the  tolls  when  an  inhabitant  was 
rated  in  respect  of  such  tolls.  If,  however,  a  person  (who  was  not 
an  inhabitant)  was  rated  in  respect  of  tolls  as  an  occupier  of  lands, 
etc.,  then  it  became  material  to  consider  whether  the  tolls  were  so 
connected  with  the  land  as  to  be  part  of  the  value  of  the  occupation. 
The  Poor  Rate  Exemption  Act,  1840  (3  &  4  Vict.  c.  89),  enacts 
that  "  it  shall  not  be  lawful  for  the  overseers  of  any  parish,  town- 
ship, or  village  to  tax  any  inhabitant  thereof,  as  such  inhabitant, 
in  respect  of  his  ability  derived  from  the  profits  of  stock-in-trade 
or  any  other  property,  for  or  towards  the  relief  of  the  poor." 
(consequently  it  is  noio  necessary  in  every  case  to  consider  the 
nature  of  the  tolls,  when  it  is  sought  to  rate  them,  since  the  only 
person  who  can  be  rated  is  an  "  occupier  of  lands,  etc.,"  and  he 
can  be  rated  in  respect  of  tolls  only  when  they  are  so  connected 
with  the  "  lands  "  of  which  he  is  occupier  as  to  constitute  part  of 
the  value  of  the  occupation. 

Tolls  not  rateable  per  se  :  ferries. — The  earliest  reported 
case  relating  to  the  rateability  of  tolls  ajipears  to  be  M.  v.  Corpo- 
ration of  Wickham  (e),  in  which  it  was  held  that  the  corporation 
of  Wickham  were  rateable  in  respect  of  market  tolls  payable  to 
them  (apparently)  as  owners  of  the  soil  of  the  market  (/).  In  a 
large  number  of  cases  (as  will  be  seen,  infra.  Chapter  XVII.) 
canal  tolls  were  rated,  in  which  cases,  however,  the  question  did  not 
turn  so  much  on  the  rateability  of  the  property  as  on  the  projier 
place  where  the  tolls  were  to  be  rated. 

The  first  decision  that  tolls,  as  an  incorporeal  hereditament,  are 

(Jj)  See  B.  V.  Xorth  mid  South  Shields  Ferry  Co.,  infra,  p.  311. 

(r)  Set  out  in  Appendix  II. 

(jl)  Vide  xujira,  p.  2.  The  word  '•  inhabitant  "  in  43  Eliz.  c.  2,  means  a  resident 
and  not  merely  an  occupier:  see  R.  \.  Jonex  (\'f^01),%  East,  451  ;  H.  v.  Nicholson 
(ISIO).  12  East,  380  ;  i?.  v.  North   Currij  ri825),  4  B.  A:  C.  953. 

(O  (lfi75),3  Keb.540  ;  1  Freem.419  ;  Const.  125  ;  but  see  also  pp.316,  317,  infra. 

(./")  The  rating  of  market  tolls  is  further  considered,  infra,  pp.  316 — 327. 
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not  ill  themselves  rateable  is  to  be  found  in  JR.  v.  jYicholson  {g),  in 
which  the  lessee  of  a  ferry,  not  being  an  inhabitant  resident  within 
the  township  of  Monkwearnionth-Shore  for  which  the  rate  was 
made,  and  in  which  one  of  the  landing-places  was  situated,  was 
held  not  rateable  in  that  township  for  any  part  of  the  tolls  of  the 
ferry.  The  facts  were  thus  found  in  the  case  :  The  appellant 
Nicholson  was  an  inhabitant  of  and  lived  in  Sunderland,  and  the 
ferry  was  between  Sunderland  and  Monkwearmouth-Shore.  The 
fares  were  collected  from  the  passengers  as  they  entered  the  boat 
on  either  side  of  the  river.  The  boats  when  not  in  use  were  locked 
up  on  the  Sunderland  side  of  the  river  (/t).  The  lessee  of  the  ferry 
had  been  rated  for  half  of  the  tolls  in  Sunderland,  and  for  half  in 
Monkwearmouth-Shore.  The  number  of  passengers  from  each 
place  was  about  the  same.  The  case  found  that  the  place  where 
the  ferry  lantled  in  Monkwearmouth-Shore  would  be  of  little  or  no 
value  of  itself,  if  it  were  not  used  for  the  ferry.  It  was  held  that 
as  the  appellant  was  not  an  inhabitant  in  Monkwearmouth-Shore, 
he  could  not  be  rated  there  for  the  tolls,  because  he  was  not  an 
occupier  of  any  of  the  kinds  of  property  made  rateable  by  the 
Statute  of  Elizabeth  ;  and  that  the  only  case  in  which  tolls  could 
be  rated  was  where  they  arose  from  the  use  of  the  land  itself 
within  the  parish  for  which  the  rate  was  made  (/). 

Another  case,  Williams  v.  Jones  (k),  relating  to  ferry  tolls,  was 
decided  with  jR.  v.  Jf^ieholson,  and  was  held  to  be  governed  by  it. 
An  attempt  was  made  to  distinguish  Williams  v.  Jones, .  on  the 
ground  that  the  ferry  boats  were  usually  moored  to  a  post  fixed  in 
the  ground  at  one  of  the  landing-places  within  the  parish  for 
which  the  rate  was  made  ;  but  the  case  found  that  the  owner  of 
the  ferry  had  not  the  sole  or  exclusive  use  of  the  landing-places, 
wliich  were  in  the  highway,  though  they  were  repaired  and 
improved  by  him.  The  court  held  that  (as  the  owner  of  the  ferry 
was  not  found  to  have  any  property  in  the  soil  of  the  highway) 
supposing  he  had  a  right  to  make  a  special  use  of  the  highway  for 
the  purpose  of  securing  his  ferry  boats,  that  did  not  make  him  the 
occupier  of  the  highway,  nor  give  him  exclusive  possession  of  it  (/). 


{,(/)  (ISIO),  12  East,  880  ;  11  K.  K.  398. 

(^A)  It  may  be  noted  that  in  1810,  the  date  uf  the  decision  in  i?.  v.  JMcJiolso/i,  the 
owner  of  ships,  if  an  inhabitant,  was  rateable  in  respect  of  the  ships  in  that  parish 
which  was  rejjarded  as  their  home,  and  from  and  to  which  they  sailed  :  see  i?.  v. 
Jo/ics  (1807),  S  East,  451.  following  Ji.  v.  White  (1792),  4  T.  K.  771. 

(/)  See  B.  V.  WichJiam,  .^upra  :  li.  v.  CdnlinqtuH  (1777).  Cowp,  581  :  B.  v. 
Staffonhhirr  and  Worcestershire  Caml  Co.  (1799),  8  T.  li.  340  ;  R.  v.  St.  Mary, 
Leicester  (1817),  «  M.  &  S.  400. 

(/.•)  (1810).  12  P^ast,  346.  In  this  case  also  the  owner  of  the  ferry  was  not  an 
inhabitant  of  the  parish  for  which  the  rate  was  made. 

(/)  With  this  decision,  so  far  as  it  relates  to  the  occupation  of  land  by  means  of  a 
post,  ef.  Grant  v.  Oxford  Local  Board  (1868),  L.  K.  4  Q.  B.  9,  infra\  p.  368,  and 
Mil Hch /■.■iter,  Sheffield  and  Lincolnshire  Bail.  Co.  v.  Gvardians  of  Hull  (1896), 
75  L.  T.  127,  infra,  p.  365. 
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The  nature  of  a  ferry  considered. — It  appears  that  in  11.  v. 
^MchoLson  {))i),  and  Will/anis  v.  Joncii  (n),  tlio  court  rooardeil  the 
tolls  as  a  payment  lor  the  use  ot"  the  hoats,  anil  not  tor  the  use  o£ 
the  landino-places.  In  a  note  to  li.  v.  y^ichohon  (o),  the  reporter 
adds  the  followinu-  reuKirks,  whieh  were  apjjarently  not  used  in 
ur«^uinent : 

"In  Saville's  Rep.  11,  it  is,  indeed,  said  to  have  l)eeii  liolden  in  the 
Exchequer  Chamber,  anno  '2'.i  Eliz..  that  a  ferry  is  in  respect  of  tlie  hinding- 
phice,  and  not  of  the  water,  and  that  the  hind  on  l)oth  sides  ought  to  belong 
to  the  owner  of  the  ferry.  And  it  is  not  conceivable  how  any  ferry  could 
have  originated  by  private  authority  without  the  assent  of  the  owners  of  the 
land  on  each  side,  except,  perhaps,  where  the  landing  on  both  sides  was  in  a 
common  highway,  where  the  licence  of  the  Crown  would  be  presumed.  .  .  . 
Yet  it  does  not  follow  that  the  owner  of  the  ferry  should  have  the  propertj" 
of  the  soil  on  either  side  ;  for  the  landowners  upon  a  public  river  may  have 
granted  to  the  licensee  of  the  King  (where  the  dominion  of  the  banks  Avas 
not  in  the  King  himself)  liberty  to  land  passengers,  etc.,  from  his  ferry  boat. 
and  to  moor  the  boat  to  the  shore.     ..." 

A  few  years  after  the  decision  in  R.  v.  JVrAo/.so//,  it  was 
expressly  decided  in  Peter  \.  Kendal  (  ji)  that  : 

"  It  is  not  necessary  that  the  owner  of  a  ferry  should  have  the  property  in 
the  soil  on  either  side.  He  must  have  a  right  to  land  upon  both  sides,  but 
he  need  not  have  the  property  in  the  soil  on  either.  It  is  sufficient  if  the 
landing-place  be  in  a  public  highway.  This  is  perfectly  consistent  with 
the  principle  laid  down  in  Sari  lie,  that  a  ferry  is  in  respect  of  the  landing- 
place,  and  not  of  the  Avater." 

In  a  more  recent  case,  Sewton  v.  Cnhitt  {q),  a  ferry  is  thus 
described  by  Willes,  J.  : 

''  A  ferry  consists  in  respect  of  persons  using  a  right  of  way,  when  the  line 
of  the  way  is  across  the  water  ;  there  must  be  a  line  of  way  on  land  coming 
to  a  landing-place  on  the  water's  edge  ;  or,  where  the  ferry  is  from  or  to  a 
vill,  from  or  to  one  or  more  landing-places  in  the  vill.  The  franchise  is 
established  to  secure  convenient  passages,  and  the  exclusive  right  is  given 
because  in  an  unpopulous  place  there  might  not  be  a  profit  sufficient  to 
maintain  the  boat  if  there  was  no  monopoly.  The  ferry  is  unconnected 
Avith  the  occupation  of  land,  and  exists  only  in  respect  of  persons  using  the 
right  of  way." 

The  effect  of  the  decisions  above  cited  is  that  ownership  of 
a  ferry  is  not  of  itself  evidence  of  occuj)ation  of  the  landing- 
places  by  the  owner  of  the  ferry.  The  owner  of  the  ferry  may 
have  merely  an  easement  over  the  landing-places,  and  in  that  case 
would  not  be  rateable  in  respect  of  the  landing-})laces  :  he  may, 

(w)  (LSIO),  12  East.  330.  (;;)  (1827),  6  B.  &  C.  703. 

(rt)    (ISIO),  12  East,  340.  {rj)    (LS<)2),  31  L.  J.  C.  P.  246. 

((')    (1810),  12  East,  at  p.  334. 
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however,  bo  the  occii^^ier  of  the  hmding-places,  and,  therefore, 
rateable  in  respect  of  them.  And  in  considering  at  what  sum  he 
is  to  be  rated,  the  existence  of  the  ferry  and  the  right  to  take  tolls 
may  have  to  be  taken  into  account,  as  appears  from  the  case  next 
cited. 

Landing-places  enhanced  in  value  by  reason  of  tolls. — In  B.  v. 

Soi-tli  ami  iSouth  Shields  Fevrij  Co.  {/),  the  company  were  author- 
ised by  a  special  Act  to  maintain  a  steam  ferry  across  the  Tyne  (a 
tidal  navigable  river),  and  to  erect  ferry  houses  and  offices  on  each 
side  of  the  river,  and  to  make  and  repair  causeways  at  the  landing- 
})laces,  and  to  make  roads  from  the  ferry.  The  company  con- 
structed landing-places  in  the  two  townships  of  North  and  South 
Shields,  on  opposite  sides  of  the  river,  with  a  toll-house  and  gate 
on  each.  The  bed  of  the  river  was  not  in  either  township.  The 
tolls  were  collected  entirely  in  South  Shields,  the  rate  appealed 
against  being  made  for  the  township  of  North  Shields.  The 
sessions  found  that  no  tolls  could  have  been  earned  on  the  landing- 
places  without  conveyance  across  the  river,  and  that  no  person 
could  use  the  ferry  boats  without  the  convenience  of  landing- 
places  ;  and  that  the  ferry  was  of  no  value  without  the  landing- 
places,  which  were  in  the  occupation  of  the  company.  The 
company  were  rated  in  North  Shields,  as  occupiei's  of  "'  ferry, 
landing  and  tolls,"  at  5ol/.,  half  of  the  net  profits  of  the  ferry  {s). 
The  sessions  confirmed  the  rate,  but  found  that  the  rateable  value 
of  the  landing-place  in  North  Shields,  without  taking  the  tolls  into 
account,  was  I'll.  The  Queen's  Bench  held  that  the  ferry  and  tolls 
could  not  be  rated,  either  directly  as  being  connected  with  the 
land,  or  indirectly  as  being  part  of  the  profit  earned  by  the  use  of 
the  land,  but  that  the  land  should  be  rated  as  land  rendered  more 
valuable  by  being  available  for  the  purpose  of  earning  the  tolls  ; 
and,  further,  that  the  rateable  value  of  the  land  could  not  be  ascer- 
tained by  dividing  the  profits  in  the  mileage  proportion  of  the  land 
occupied  by  the  landing-places  and  the  length  of  the  transit  over 
the  river.  The  following"  passages  occur  in  the  considered  judg- 
ment of  the  court,  delivered  by  Lord  Campbell,  C.J.  (/)  : 

•'  When  tolls  are  attached  to,  and  appurtenant  to  manors  or  lands,  they 
iU'e  rateable  as  land  ;  and  when  they  really  arise  from  the  use  of  lands,  as  in 
the  case  of  canals,  bridges  («),  railways,  or  the  pipes  of  water  companies, 

(/•)  (1852),  1  E.  &  B.  140. 

(«)  The  sessions  appear  to  have  made  no  allowance  at  all  for  tenant's  profits.  But 
suL'h  an  allowance  ought  to  have  been  made  ;  for  no  tenant  could  be  found  for  the  two 
landing-places  if  he  had  to  pay  to  the  landlord  the  whole  of  the  net  profits  of  the  ferry 
as  rent. 

(0  1  E.  i:  B.,  at  p.  lit). 

(w)  But  the  person  rated  must  be  the  occupier  of  the  bridge  :  see  It.  v.  Snoicdon 
(1S38),  4  B.  &  Ad.  713,  infra,  p.  314  ;  H.  v.  Miirqi'i.-:  of  Sali.shunj  (1838),  8  A.  .V:  E. 
716,  ♦«//•«,  p.  313  ;  and  I'crnj  v.  Hall  (1903),  Kyde  cV:  Konstam's  Kat.  App.  (18ii4 
—1904),  infra,  p.  3ir>, 
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tlioiigh  not  rateable  jicr  se,  they  may,  after  the  proper  deductions,  be  treated 
as  tlie  direct  profits  of  the  lands  which  are  used  in,  and  are  the  real  cause  of, 
the  earning  of  the  tolls.  .  ,  .  We  think  that  in  the  present  case,  in 
rating  the  landing-place,  the  profit  of  the  tolls  cannot  properly  be  brought 
into  the  calculation  as  the  profits  of  the  occupation  of  the  landing-place  ; 
■which  is  in  etfect  done  by  the  rate.  On  the  other  hand,  the  existence  of 
the  tolls  cannot  be  wholly  excluded  from  consideration,  but  the  land  should 
bo  rated,  not  as  land  in  that  situation  without  reference  to  the  tolls  at  all, 
but  the  value  should  be  taken,  not  as  the  value  of  the  land  merely,  but  as 
the  value  of  land  as  enhanced  by  being  available  for  the  purpose  of  earning 
the  tolls.  This  appears  to  be  the  true  principle  according  to  the  test  laid 
down  ill  the  Parocliial  Assessments  Act,  18.3G  (0  &  7  Will.  4.  c.  •>()),  s.  1, 
as  it  would  be  the  rent  that  could  be  obtained,  and  Avhich  the  company  would 
have  to  pay  for  the  land,  for  the  purpose  for  which  it  is  available  under 
the  circumstances." 

Two  points  are  to  ])e  noticed  in  tliis  case  (Ij  that  the  court  did 
not  exclude  the  tolls  from  consideration  on  the  ground  that  they 
were  received  outside  the  j)arish  lor  which  the  rate  was  made  (,r)  ; 
and  (2)  that  tlie  decision  that  the  ferry  tolls  (though  not  themsehes 
rateahle)  should  not  be  excluded  from  consideration  in  valuing  the 
land,  seems  inconsistent  with  the  decision  as  to  lighthouse  tolls  in 
]'.  V.  Coke  (//).  For  the  reasons  given  below  (on  pp.  3li0,  331),  it 
is  submitted  that  the  judgment  in  H.  v.  Coke  is  not  consistent  with 
the  Parochial  Assessments  Act,  1830,  and  the  law  is  more  correctly 
stated  in  the  judgment  of  Lord  Campbell,  C.J.,  in  J\.  v.  Xorlh 
and  tSoufh  Sh/elds  Femj  Co.,  cited  above. 

"Toll-traverse"  and  " toll-thorough."— With  regard  to  tolls 
pavable  for  passing  over  land,  a  distinction  is  drawn  in  the  old 
books  between  "  toll-traverse  "  and  "  toll-thorough."  The  former 
is  defined  as  being  "  the  payment  of  a  sum  of  money  for  passing- 
over  the  private  soil  of  another,  or  in  a  way  not  being  an  high 
street  "  ;  while  "  toll-thorough  ''  is  atoll  taken  "  for  passing  over  a 
highway,  where  the  owner  of  the  toll  claims  nothing  in  the  soil." 
the  consideration  for  toll-thorough  being  the  repair  of  bridges  or 
walls,  or  other  meritorious  service  (z).  The  effect  of  the  decisions 
is  that  toll-thorough  is  not  rateable,  but  that  toll-traverse  is  rateable, 
or  rather  that  the  occupier  of  land,  who  receives  toll-traverse  in 
respect  of  the  right  to  pass  over  that  land,  is  rateable  in  respect  of 
that  toll.  Thus  in  1\.  v.  Snowdou  (a),  the  appellant  was  lessee 
under  the  corporation  of  certain  tolls  paid  by  persons  entering  the 
town  of  Newcastle-upon-Tyne,  and  was  the  occupier  of  a  toll-house 

(.<■)  Compare  tlic  decisions  as  to  canals,  ■iitfni,  Chairter  XN'II.  :  and  as  to  litrht- 
housc  tolls,  'nifrti.  pp.  827 — 830. 

(//)  (L^2Gy,  .->  B.  &  C.  797.  hifvn,  p.  329. 

(1-)  See  Lonl  Pi-lham  v.'  PicJtrr.sf/ill  (1787),  1  T.  K.  fiCU  ;  J?,  v.  Jfiir/ji/ii  of 
SdlixlDirji  (LS38),  S  A.  &  Yj.  710.  where  the  distinction  between  toll-traverse  and  foll- 
tlioroncrh  is  fnllv  discussed. 

(a)  (1838),  4"B.  &  Ad.  718. 
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where  the  tolls  were  collected,  but  was  not  an  inhabitant  in  the 
parish  for  which  the  rate  was  made.  It  was  found  that  the  joint 
value  of  the  tolls  and  toll-house  was  500/.,  and  the  value  of  the 
toll-house  when  separated  from  the  tolls  was  only  10/.  An  attempt 
was  made  to  show  that  the  toll  was  a  toll-traverse  paid  for  passing 
over  the  soil  which  was  vested  in  the  corporation.  But  the  court 
held  that,  assumino-  the  toll  to  be  a  toll-traverse,  still  the  lessee  of 
the  tolls  was  not  an  occupier  of  any  part  of  the  soil  in  respect  of 
which  the  tolls  arose  ;  that  they  were  paid  to  the  lessee  for  passing 
over  the  soil  of.  another  ;  and  that  the  lessee  was  rateable  for  the 
occupation  of  the  toll-house  only,  and  not  for  the  tolls  :  the  rate 
was  accordingly  reduced  from  500/.  to  10/. 

In  R.  V.  Eyre  (/>),  it  had  already  been  held  that  the  lessee  of  the 
tolls  of  a  public  bridge  (who  was  not  found  to  be  either  an  inhabi- 
tant or  the  occupier  of  any  toll-house  in  the  parish)  was  not 
rateable  for  the  tolls.  In  R.  v.  Marquis  of  Salishury  (o),  the 
marquis  (who  was  not  an  inhabitant  of  the  parish  for  which 
the  rate  was  made)  was  rated  in  respect  of  certain  tolls  paid  for 
crossing  a  bridge,  which  tolls  (upon  an  examination  of  the  title) 
Avere  held  by  the  Queen's  Bench  to  be  toll-traverse.  The  bridge, 
which  was  very  ancient,  had  been  from  time  to  time  repaired  by 
the  marquis  and  his  father  ;  but  the  tolls  were  actually  received 
by  a  person  who,  under  a  parol  agreement  made  with  the  marcjuis, 
had  contracted  for  the  receipt  of  the  tolls.  The  Queen's  Bench 
held  that,  on  the  facts  above  stated,  there  was  evidence  to  warrant 
a  jiresumption  of  ownership  and  occupation  by  the  marquis  of  the 
bridge  and  of  the  land  on  which  it  stood  ;  that,  as  the  parol  agree- 
ment did  not  profess  to  demise  the  land,  and  the  tolls  (as  such) 
could  only  pass  by  deed  (</),  the  marquis  must  be  considered  as 
still  in  possession  of  the  tolls,  and  must  be  rated  for  them,  although 
the  toll-house  where  the  tolls  were  received  was  not  within  the 
jiarish  for  which  the  rate  was  made  {e). 

It  will  be  noticed  that  in  the  cases  above  cited,  distinguishing 
l)etween  "toll-traverse"  and  "toll-thorough,"  the  distinction 
adopted  by  the  court  is  merely  another  form  of  the  rule  that  tolls 
cannot  be  rated  unless  they  are  received  by  the  occupier  of  land  as 
being  attached  or  appurtenant  to  that  land,  and  so  can  be  regarded 
as  part  of  the  profits  of  the  occupation  of  the  land. 

Bridge  tolls. — It  seems  never  to  have  been  disputed  that 
private   persons  building   a   bridge  and   receiving   tolls  from  the 

(h)  (I'SIO),  12  East,  41fi,  following  li.  v.  KichoTma  (1810),  12  East.  330. 

00  (1838),  8  A.  &  E.  TIC. 

(r7)  As  to  the  question  when  it  is  permissible  to  look  at  the  title  of  the  person- 
rated,  ride  supra,  pp.  ,51 — 54. 

(f)  The  question  as  to  how  the  rating  of  tolls  is  affected  by  the  place  where  tliej-- 
ra-e  received,  is  further  considered,  infra,  p.  334. 
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public  were  i-at('al)l('  in  respect  of  these  tolls  (/■).  But  attempts 
have  been  made  from  time  to  time  to  cseajie  from  rateability  on 
three  orounds  :  (1)  that  the  person  rated  is  merely  a  lessee  of 
tolls,  and  is  not  an  occupier  of  the  bridi2;e  ;  (2)  that  the  persons 
rated  are  in  the  position  of  connnissioners  or  trustees  for  the 
j)ublic,  and  that  the  profits  of  the  tolls  are  devoted  to  public 
])urposes  ;  (.3)  that  the  toll-house,  where  the  tolls  are  taken,  is  not 
within  the  ])arish  though  the  bridge  (or  part  of  it)  may  be. 

Rateability  of  a  lessee  of  tolls.  -In  7/.  v.  Eyrt'  (//),  it 
was  held  that  the  lessee  of  tolls  of  a  public  brido;e  could  not  be 
rated  in  respect  of  them  unless  he  were  an  inhabitant  in  the 
])arish  (A),  and  in  H.  v.  Siwwdoii  (/)  this  decision  was  confirmed  ; 
but  it  was  held  that  the  lessee  mii»ht  be  rated  in  respect  of  his 
occupation  of  a  toll-house.  In  that  case  the  value  of  the  toll-house 
(viz..  10/.)  a])pears  to  have  been  estimated  without  any  reference 
whatever  to  the  tolls.  But  the  decision  in  B,.  v.  Sortk  and  South 
/Shields  Ferrjj  Co.  (k)  seems  to  show  that  this  was  wrong,  and  in 
I{.  V.  Bedmrndev  inlon  {!)  it  was  held  that  the  lessee  of  a  toll- 
house (and  of  the  tolls  paid  for  passing  over  a  public  bridge)  ought 
to  l)e  rated  in  respect  of  the  toll-house,  valued  not  merely  as  a 
building,  but  as  atfording  facility  for  collecting  the  tolls.  But  it 
was  held  by  Blackburn,  J.  (and  Mellok,  J.,  expressed  a  "  strong 
opinion  "'  to  the  same  effect),  that  the  tolls  themselves  were  not 
incident  to  a  real  estate,  and,  therefore,  were  not  rateable.  The 
decision  on  this  point  was  unnecessary  in  that  particular  case,  as* 
the  Queen's  Bench  decided  in  favour  of  the  respondents  on  another 
point.  But,  assuming  it  to  be  correct,  this  decision  and  the  cases 
of  J^.  V.  J^tjre  (m)and  R.  v.  Snorodon  (n),  above  referred  to,  seem 
to  produce  an  anomaly.  For,  according  to  those  cases,  the  lessee 
of  the  tolls  of  a  bridge  is  not  rateable,  whereas  if  the  persons 
entitled  to  the  tolls  retained  them  in  their  own  hands,  instead  of 


(/)  See  J?.  V.  J9«/w.*  (1830),  1  B.  &  Ad.  113;  Il.\.  lilaclifrmvH  Ih-uhjc  Co. 
(LslV.lJ,  y  A.  &  K.  828.  And  from  the  note  to  Jours  v.  Maunsvll  (1779),  1  'Doug. 
302,  at  p.  305,  it  appears  that  the  tolls  of  Putney  Bridge  were  regularly  rated  in  the 
parish  in  which  the  toll-house  stood.  (The  history  of  the  bridge  will  be  found  in 
Jlorr  V.  Orcr.sTcr.s-  of  J'l/tnci/  (1881),  7  Q.  B.  1).  223.)  See  also  Ji.  v.  Monjiih 
of  Siili.'ihnnj  (1838),  8  A.  (!c  E.  71(!,  loipra.  In  cases  relating  to  land  tax  a 
distinction  has  been  drawn  between  the  liability  of  the  tolls  of  a  bridge  and  the 
liability  of  the  land  on  which  tlie  bridge  stands  :  see  VnuxluiU  Bridqc  Co.\.  Sauyer 
(1S.-,1),  (I  Ex.  504  :  Char'inq  r/v».w  Bivdijc  Go.  v.  MitrhcU  (1855),' 4  ¥..  ii.  B.  549; 
Waterloo  Jiridric  Co.  v.  Cull  (1858).  1  E.  &  E.  213. 

in)  (ISIO),  12  East,  410  :    vide  supra,  p.  313. 

(A)  As  to  the  liability  of  an  inhabitant  since  the  passing  of  tlie  Poor  Kate 
Exemption  Act,  1840,  cidc  sujjni,  ]t.  4. 

(/■)  (1833),  4  B.  &  Ad.  713,  .s-upru,  p.  312. 

(/,■)  (1852).  1  E.  &  B.  140,  siij/n),  p.  311. 

(/)  (1S7(J),  45  L.  J.  M.  C.  117.  The  decision  on  this  i)oint  is  omitted  from  the 
report  in  1  Q.  B.  1).  503. 

(«0  (1810),  12  East,  41(3. 

(«J  (1833),  4  B.  &  Ad.  713. 
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letting  thorn,  those  persons  would  apparently  be  rated  for  them  on 
the  authority  of  7?.  v.  Blachfriars  Bridge  Co.  (o),  B.  v.  Marquis  of 
Sallshury  (/>),  B.  v.  Baynter  (g),  and  Hare  v.  Overseers  of 
Butne//  (r).  If  the  tolls  are  let,  it  is  difficult  to  contend  that  the 
lessors  remain  rateable  ;  if,  therefore,  the  lessees  are  not  to  be 
rated,  the  effect  of  granting  a  lease  is  to  take  the  tolls  out  of 
rating. 

In  a  recent  case,  Bercy  v.  Hall  (s),  the  Corporation  of  York 
(who  were  the  owners  of  a  swing-bridge  in  that  city)  let  the  tolls 
and  toll-house,  under  a  lease  which  did  not  in  terms  demise  the 
bridge  itself.  It  was  held,  mainly  on  the  authority  of  Ilohjroell 
Union  V.  Hall'ijn  District  Mines  Drainar/e  Co.  (t),  that  the  effect 
and  intention  of  the  lease  was  to  put  the  lessee  into  de  facto 
possession  of  the  bridge  itself,  and  that  such  possession  amounted 
to  occupation  ;  and  that  the  restrictive  covenants  whereby  the 
lessee  was  (inter  cdia)  prohibited  from  putting  up  advertisements, 
and  the  corporation  were  entitled  to  open  the  bridge  at  intervals 
for  the  purposes  of  navigation,  were  consistent  with  an  occupation 
by  the  lessee. 

Tolls  devoted  to  public  purposes. — It  was  at  one  time  held 
that  if  property  was  held  for  "  public  purposes."  it  was  exempt 
from  rateability  ;  Ijut  this  doctrine  was  swept  away  by  Jones  v. 
Mersey  Docks  (w).  But  even  before  that  decision,  it  was  held,  in 
B.  V.  Blachfriars  Bridye  Co.  (.i'),  that  a  company  who  had  built  a 
bridge  under  a  local  Act,  and  were  entitled  to  tolls,  were  rateable 
in  respect  of  the  bridge  ;  even  though  no  interest  or  dividends  had 
been  paid  to  the  shareholders  in  the  company,  the  whole  of  the 
tolls  being  absorbed  by  payment  of  interest  to  mortgagees,  the 
liquidation  of  debts,  and  the  expenses  of  repairs. 

But  where  a  toll-bridge  is  transferred  to  a  local  authority  and 
the  tolls  are  abolished,  the  bridge  being  thrown  open  to  the  public, 
and  the  necessary  expenses  being  met  by  local  rates,  the  local 
authority  have  no  occupation,  or,  at  all  events,  have  no  beneficial 
occupation  of  the  bridge,  and  are,  therefore,  not  rateable  (y). 

In  what  parish  tolls  are  rateable. — It  was  at  one  time  held 
that  where  a  bridge  was  situated  in  two  parishes   (z),  and  all  the 

00  (1839),  9  A.  &  E..828.  0/)  (1845),  7  Q.  B.  255. 

(y> )  (1838),  8  A.  &  E.  716  :  supra,  p.  313.  (r)  (1881),  7  Q.  B.  D.  223. 

(.s)  (1!J03),  67  J.  P.  293  ;  19  T.  L.  K.  503  ;  Kycle  &  Konstam's  Kat.  App.  (1894— 
1904). 

(0   [18951  A.  C.  117,  si/pni,  p.  47. 

(»/)  (1865).  11  H.  L.  Cas.  443,  .^■uJ)ra,  p]).  132—134. 

(.r)  (1839),  9  A.  &  E.  828. 

(//)  See  Ha  re  v.  Orer.sn'is  of  Piifunj  (1881),  7  Q.  B.  I).  223,  siipm,  pp.  17,  136. 
Compare  the  Bniclticell  Park  C'a.ii'.  Orcrscet-s  of  Laiithcth  \. London  CoHnty  Conn  ell, 
[lf<97]  A.  C.  625,  .supra.,  pp.  17,  146. 

(r)  A=.  to  the  (juestiim  in  wliat  parish  a  bridge  aiTo.ss  a  tidal  river  is  situated,  ride 
infra,  p.  347. 
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tolls  wore  taken  at  one  toll-house  situated  in  one  parish  only,  the 
proprietors  of  the  tolls  were  not  rateable  for  tolls  in  the  other 
parisii,  where  no  tolls  were  taken  (a).  But  this  is  no  lon<i;er  the 
law  (/>).  In  /'.  ^•.  fnliahitants  of  Barnes  (c),  the  Hammersmith 
Bridoc  (Jonipany  were  held  rateable  for  the  half  of  the  brid<;t^ 
situated  in  the  parish  of  Barnes  in  respect  of  tolls,  all  of  which 
were  received  at  a  toll-house  on  the  Middlesex  side  of  the  river, 
in  the  parish  of  Hammersmith.  The  Queen's  Bench  held  that 
the  tolls  were  i)aid  for  i)assino-  over  the  bridoe,  not  for  passing 
through  the  toll-gates  ;  that  ])art  of  the  ])rofit  was  therefore^ 
earned  in  jjarnes,  thout^h  the  money  might  be  actually  received 
elsewhere  :  and  that  the  company  had  a  valuable  occupation  of 
land  in  Barnes,  for  which  they  were  rateable  in  that  parish. 

A  further  (question  was  subsecpiently  raised  in  R.  \.  Jlainmer- 
smitli  ]3ridiie  Co.  (d)  as  to  the  apportionment  of  the  rateable 
value  between  the  two  parishes,  Barnes  and  Hammersmith,  in 
which  the  approach  roads  lay.  The  company  were  by  a  local  Act 
authorised  to  build  a  bridge,  which  by  the  Act  was  to  be  con- 
sidered as  half  in  Hammersmith  and  half  in  Barnes.  They  were 
also  authorised  to  make  apjiroach  roads  in  each  parish,  and  to  take 
tolls  for  the  roads  separately,  or  jointly  with  the  tolls  for  the 
bridge.  The  roads  were  made,  forming  the  only  approaches  to 
the  bridge,  and  were  of  unequal  length  in  the  two  parishes.  The 
tolls  were  all  taken  at  one  gate  at  the  entrance  of  the  bridge,  in 
Hammersmith.  The  sessions  found  the  total  rateable  value  at 
which  the  company  ought  to  be  assessed  in  the  two  parishes,  and 
the  question  for  the  Queen's  Bench  was  whether  that  total  should 
be  divided  between  the  two  parishes  equally  (i.e.,  in  proportion  to 
the  length  of  bridge  in  each  parish^,  or  unequally,  in  proportion 
to  the  length  of  the  bridge  and  the  appi'oach  roads  in  each  parish. 
It  was  held  that  the  tolls  being  ])aid  for  the  ])assage  over  the  river, 
the  rateable  value  should  be  divided  equally  (e). 

Market  tolls.— The  earliest  authority  on  the  rating  of  these 
tolls  appears  to  be  a  resolution  of  the  judges  of  assize  in  1633  (/), 
to  the  effect  that  the  profits  of  a  market  must  be  rated.  In  li.  v.. 
Corporation  of  Wirhluim  (rf),  the  corporation  were  held  rateable  in 

(r/)  See  the  note  as  to  Putney  Bridge  in  Jones  v.  Maunxcll  (1779),  1  Doug.  3i>2, 
at  p.  305,  fiteil  with  approval  bv  Bullek.  J.,  in  R.  v.  Aire  and  Cnhler  (ilSX), 
2  T.  K.  CM),  at  j).  (i61. 

(h )  A  similar  change  tot)k  place  in  the  rating  of  canals  :  rldr  '////';•«,  Chapter  WII. 

{!■)  (1880).  1  B.  &  Ad.  113. 

(rf)  (1849),  Uy  q.  B.  3(i!>. 

(<')  The  C^ueen's  Bench  expi'essly  refrained  from  deciding  whether  the  approach 
roads  themselves  were  rateable. 

(/)  Dalton,  23.5,  cited  in  Nolan's  I'oor  Law,  vol.  i.,  p.  7<»  n.  The  terms  of  the 
resolution  are  not  very  clear,  but  the  effect  appears  to  be  what  is  stated  above. 

(r/)  (ltJ7.->).  3  Keb.  .")-t()  ;  1  Freem.  41'.)  :  I  C(mst.  12.").  The  authority  of  this  case 
is  7i.)t  very  great  :  see  Atkinx  v.  Da  fix  (1783),  Caki.  31.j,  at  pp.  332,  333,  338,  where 
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respect  of  a  market  toll,  tliough  part  of  it  was  to  maintain  the 
mayor.  At  the  date  of  this  decision,  this  distinction  between  the 
liabihty  of  an  inhabitant  to  be  rated  in  respect  of  his  ability  from 
whatever  source  derived,  and  the  liability  of  an  occupier  in  respect 
of  the  value  of  his  occupation,  was  not  so  well  established  as  it 
subsequently  became  (h).  The  report  of  li.  v.  Corporation  of 
Wickham  is  very  meagre,  and  in  B.  v.  Nicholson  (/),  the  court 
adopted  the  view  that  the  corporation  were  the  lords  of  the  soil 
where  the  market  was  held.  If  this  were  so,  the  market  tolls  were 
rated  not  as  an  incorporeal  hereditament,  l)ut  as  part  of  the  profits 
arising  out  of  the  use  of  the  soil. 

In  1810  it  was  decided  in  M.  v.  Nieliolson  (k)  that  an  occupier 
(as  distinguished  from  an  inhabitant)  could  not  be  rated  in  respect 
of  tolls,  unless  those  tolls  were  so  connected  "with  the  "  land  "  of 
which  he  was  the  occupier  as  to  constitute  part  of  the  value  of  the 
occupation  (/).  In  consequence  of  this  decision  it  became  necessary 
to  distinguish  between  diiferent  classes  of  tolls  taken  in  a  market. 
A  common  market  toll  is  a  toll  payable  hi/  the  huyer  to  the  lord  of 
the  market  for  witnessing  the  sale  (m).  As  a  sale  in  market  overt 
changed  the  property  as  against  all  persons  in  the  world,  the  buyer 
would  be  more  interested  than  the  vendor  in  proving  such  a  sale, 
and  this  may  have  been  the  reason  why  a  common  market  toll  is 
payable  by  the  buyer.  But  "  stallage  "  and  "  piccage  "  are  payable 
by  the  person  who  sells  (or  exposes  for  sale),  stallage  being  paid 
for  the  use  of  a  stall  in  the  market,  piccage  for  breaking  the 
ground  (?i).  The  result  of  all  the  modern  cases  is  that  a  common 
market  toll  payable  on  the  sale  of  goods  in  the  market  is  not 
rateable,  while  stallage  and  piccage  (and  tolls  in  the  nature  of 
stallage  and  piccage)  are  rateable  (o)  ;  and  the  judgments  in 
nearly  all  the  cases  decide  merely  under  which  description   the 

ASHURST,  J.,  doubted  the  authority  of  Keble's  Reports  and  Lord  MANSFIELD 
supported  it,  after  making  inquiries  as  to  the  practice  of  rating  the  tolls  in  question, 
the  result  of  which  appears  to  throw  doubt  on  the  accuracy  of  the  statement  in 
Freeman's  report  that  the  tolls  had  never  been  rated  :  see  also  Joncji  v.  Maunscll 
(1779),  1  Doug.  302,  where  Lord  Mansfield  calls  the  report  in  3  Keble,  "  a  loose 
note  by  a  bad  reporter."  Cf.  R.  v.  Brngravc  (1769),  4  Burr.  2491,  whei'e,  however, 
the  rateability  of  the  tolls  was  not  considered  in  the  King's  Bench. 

(/()  Yidi'  supra,  pp.  3,  308. 

(0  (1810),  12  East,  330  ;  see  pp.  340,  342. 

(/O  (1810),  12  East,  330,  .supni,  p.  309. 

(Z)  An  inhabitant  (notwithstanding  this  decision)  remained  liable  to  be  rated  in 
respect  of  his  "  ability,"  whether  derived  from  the  occupation  of  land  or  not :  vide 
}iupra,  p.  3. 

(w)  2  Inst.  219  ;  Buke  of  Bedford  v.  Emmett  (1820).  3  B.  &;  Aid.  366.  at  p  370  ; 
Dithe  of  Bedford  v.  St.  PaitVs,  Covent  Garden  (1881),  51  L.  J.  M.  C.  41  ;  Rydc's 
Met.  Rat.  App.  313. 

(?i)  Mayor  of  Yarmouth  v.  Groom  (1862),  32  L.  J.  E.\.  74  :  see  also  the  judgment 
of  BowELN.  J.,  in  Biihe  of  Bedford  v.  St.  PauVs   Core/it  Garden,  supra. 

00  In  R.  v.  Mosleij  (1823),  2  B.  &;  C.  226,  it  was  held  that  market  tolls,  having 
regard  to  the  context,  did  not  come  within  the  word  '•  tenements"  in  a  local  rating 
Act  :  see  also  R.  v.  Manehester  and  Salford  Waterworks  Co.  (1823),  I  B.  &  C.  630  ; 
Colebrooke  v.  Tickell  (1836),  4  A.  &  Y.  916  ;  compare  also  R.  v.  M'vill  (1846), 
8  Q.  B.  452,  cited  in  Chapter  XXIII.,  hifru.  p.  427. 
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[)articul;ii'    toll   in    ([uestion    t":ilis,    wirhotir    layiiiii"   down    any   new 
j)roj)()sition  of  law. 

Tolls  in  a  market  held  on  a  highway.  -In  /'.  v.  Bell  (/>), 
Bell  was  the  lessee  under  the  lord  of  the  manor  of  certain  corn 
tolls,  consisting  of  a  handfnl  taken  out  of  each  sack.  The  market 
w'as  held  in  the  i)ublic  street,  where  the  sacks  were  set  down  for 
sale.  The  lord  of  the  manor  or  his  lessees  also  received  pay- 
ments for  stallage  from  persons  using  stalls,  and  took  the  sweep- 
ings of  the  streets,  and  the  persons  taking  the  stallage  and  the 
sweepings  were  rated  in  respect  thereof.  Bell  was  not  an 
inhabitant  of  the  township,  nor  possessed  of  any  property  within 
it,  except  the  corn  tolls.  It  was  held  that  he  was  not  rateable. 
Lord  Ellenborough,  G.J.,  said  : 

"  T  cannot  say  that  the  appelhmt  (Bell)  is  an  occupier  of  land.  Would 
he  not  be  equally  entitled  to  this  toll,  although  the  sacks  were  not  set  down 
in  the  market  but  were  upheld  on  the  shoulders  of  those  who  exposed  the 
corn  to  sale?     There  is  nothing  to  give  this  toll  a  corporeal  quality." 

And  Bayley,  J.,   said  : 

"  Bell  is  assessed  in  the  rate  for  corn  tolls,  which  it  is  plain  from  the 
statement  of  the  case  were  mere  market  tolls,  and  not  incident  to  the  soil. 
In  Heddeij  v.  Welhouse  (q),  the  distinction  is  well  taken  ;  for  it  is  said, 
if  the  king  grant  a  fair  or  market  with  toll  certain  to  one  and  his  heirs,  to  be 
holden  in  land  which  is  borough  English,  and  the  grantee  die,  the  heir  at 
the  common  law  shall  have  the  market  and  the  toll  ;  l)ut  the  younger  son 
shall  have  the  stallage  and  piccage  with  the  soil,  by  the  custom  (;•). 

In  Roberts  v.  Overseers  of  Ai/leslmri/  (s),  the  appellants  were 
rated  in  respect  of  a  market-house,  and  all  the  tolls  and  other 
payments  made  in  respect  of  the  market,  which  was  held  in  the 
square  in  which  the  market-house  was  situated,  and  in  the  streets 
leading  to  the  square.  The  a])pellants  were  lessc^es  (under  the 
lord  of  the  manor)  of  the  market-house,  and  the  tolls,  etc.  ;  they 
admitted  liability  to  be  rated  in  res[>ect  of  the  market-house.  The 
tolls,  etc.,  consisted  of  market-tolls  pro{)er,  ])ayable  in  respect  of 
things  sold  in  the  market,  of  payments  made  for  the  use  of  stalls, 
tables,  etc.,  and  of  payments  made  for  temporary  booths  for  .shows. 
The  market-tolls  were  admitted  to  be  not  rateable,  but  the  other 


(jj)  (1816),  0  M.  i:  S.  221  ;  followed  in  Colvhrouhr  v.  Ticlicll  (ISSO),  4  A.  A;  K. 
<J10. 

Qf)  (1598),  Moore,  474,  cited  in  2  Str.  123D. 

(/•)  J^and  held  subject  to  the  custom  of  IJorough  English  descends  to  the  youngest 
son  to  the  exclusion  of  all  the  other  children. 

(.s)  (18.53),  1  E.  c^  B.  423. 
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payments  were  held   to  be  rateable  on  the  around  that  they  were 
paid  tor  the  use  of  the  soil  :  and  Coleridge.  J.,  said  : 

"  The  persons  here  rated  are  not  those  who  on  market  days  use  the  stalls 
from  time  to  time,  and  make  payments  to  the  appellants  for  such  use. 
Their  occupation  probably  would  be  too  fleeting  to  render  them  properly 
rateable  (/).  But  the  persons  rated  are  the  tenants  for  a  term  of  years  of 
what  is,  in  effect,  the  use  and  occupation  of  the  soil  of  the  market-place, 
on  particular  days,  to  be  turned  to  profit  in  a  particular  manner." 

Before  the  decision  of  1{.  v.  Bell  (a),  it  had  been  already  laid 
down  in  li.  v.  Nicholson  (./■),  that  tolls  are  not  rateable  per  se, 
unless  they  are  so  connected  with  land  that  they  can  be  regarded 
as  part  of  the  profits  of  the  occupation.  The  rate  being  upon  the 
occupier  of  land,  in  order  to  rate  any  })erson  in  respect  of  tolls,  the 
question  must  be  asked  what  land  is  occupied  by  the  person  to  be 
rated.  h\  B.  v.  Bell,  the  market  being  held  in  the  public  high- 
way, the  lessee  of  the  corn  tolls  paid  for  corn  sold  in  the  highway 
could  not  be  said  to  have  any  occupation  of  land  which  was 
dedicated  as  a  highway,  and  of  which  he  did  not  have  any  greater 
use  than  the  rest  of  the  public.  Similarly,  in  Roherts  v.  Overseers 
of  Aijleshvrij  (>j),  the  lessee  of  the  market  could  not  be  said  to 
have  an  occupation  of  the  highways  and  market  square  by  reason 
of  the  right  to  take  mere  market-tolls  for  things  sold  there  :  but 
the  stallage-tolls  were  paid  for  a  use  of  the  soil,  and  the  exercise  of 
the  right  to  allot  a  particular  space  to  persons  paying  stallage,  and 
to  exclude  persons  refusing  to  pay  it,  might  well  be  regarded  as^ 
an  occupation  of  land  within  4o  Eliz.  c.  2,  s.  1. 

Intermittent  use  of  market. — In  Roberts  v.  Overseers  of 
Aylesharii,  cited  above^  the  court  appear  to  have  taken  no  notice 
of  the  fact  that  the  occupation  of  the  lessee  in  respect  of  the  stalls 
was  intermittent,  and  was  limited  to  market  and  fair  days.  In  a 
very  similar  case  (  Williams  v.  Overseers  of  Wedneshury  (~)),  this 
point  was  specially  dealt  with.  In  that  case,  the  appellant  (as 
lessee  of  the  market)  had  the  right  to  take  stallage  and  other  tolla 
in  a  market  held  on  land,  part  of  which  was  dedicated  as  a 
highway  :  it  was  held  l)y  the  Queen's  Bench  Division  that  he  was 

(0  In  IMJcdfjc'x  Case  (]t;20),  2  Kulle's  Re]).  23S  ;  1  Clonst.  123,  it  was  held  that 
the  lessee  of  the  stall  of  a  market  (who  freijueiited  the  market  once  a  week,  and  then 
left  the  town  taking  all  his  goods  with  him)  was  not  chargeable  with  a  church  rate  : 
see  also  Spear  v.  Biidinin  (1880),  49  L.  J.  M.  C.  Gil,  infra, ^.  327  :  IL\.  St.  Pa/icra.s 
(1877),  2  Q.  B.  D.  5X1.  ..upra,  p.  10. 

(«)  (1«1C),  5  M.  &  S.  221,  supra,  p.  318. 

(.i-)  (1810),  12  East,  330,  supra,  p.  309. 

(y)  (1853),  1  E.  &  B.  423. 

(z)  (1890),  Hyde's  Kat.  App.  (1886—1890),  327. 
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rateable  in  respect  of  all  the  pavnients.     Lord  Coleridge,  L.C.J., 
said  : 

"  It  is  found  in  the  case  that  the  appellant  is  in  exclusive  occupation  of 
the  market  on  two  days  in  the  week,  and  that  he  has  the  exclusive  control 
on  those  days.  It  is  said  that  that  is  not  enough  because  the  occupation 
is  intermittent  :  but  so  it  was  in  Roberts  v.  Ai/hsbitry  (a),  and  the  court 
held  payments  for  such  use  and  occupation  rateable.  Here  the  appellant 
is  in  occupation  and  his  occupation  is  rendered  more  valuable  by  his  right 
to  take  stallage  dues.  It  is  objected  that  the  market-place  is  found  by  the 
sessions  to  form  part  of  a  highway,  and  that  there  can  be  no  exclusive 
occupation  of  land  which  is  dedicated  to  the  public  as  a  highway.  That 
proposition  is  far  too  wide  (b).  Moreover,  the  House  of  Lords  decided  in 
Attorney-General  v.  Horner  (c)  that  there  may  legally  be  a  highway  over 
land  part  of  which  is  included  in  a  market.  In  the  present  case  the  market 
has  been  in  existence  since  the  reign  of  Queen  Anne,  perhaps  before  that. 
We  must  assume  that  the  market  has  a  legal  origin,  and,  therefore,  that 
the  land  was  dedicated  as  a  highway  subject  to  the  existing  right  to  a 
market.  If  so,  the  market  rights  will  supersede  the  right  of  way.  Con- 
sequently, the  appellant  can  legally  have  that  exclusive  occupation  which 
has  been  found  by  the  sessions." 

Tolls  taken  in  an  enclosed  market. — Some  of  the  more 
modern  cases  dealing  with  tolls  taken  in  enclosed  markets  are  not 
easily  to  be  reconciled  with  one  another.  The  court  seem  to  have 
tisked  the  very  difficult  questions, — do  the  tolls  arise  out  of  the 
•occupation  of  land  or  not  ?  and,  are  they  paid  for  the  use  of  land 
or  by  virtue  of  a  franchise  merely  ?  It  is  submitted  that  the 
better  test  is  to  inquire  (1)  whether  the  person  rated  is  an  occupier 
of  "  land  ^'  within  43  Eliz.  c.  2  ;  and  (2)  if  so,  does  he,  by  means 
of  that  occupation,  receive  tolls  which  he  would  not  receive  with- 
out that  occupation  (d).  If  either  of  these  questions  is  answered 
in  the  negative,  then  the  tolls  may  be  left  out  of  consideration 
altogether.  But  if  both  the  questions  are  answered  in  the  affir- 
mative, then  it  appears  that  in  considering  what  rent  would  be 
given  by  the  hypothetical  tenant,  any  tolls  which  would  not  be 
received  without  the  occupation  of  the  market  must  be  taken  into 
.account,  whether  those  tolls  owe  their  origin  to  a  franchise  or  not  ; 
for  such  tolls  would  be  taken  into  account  by  the  actual  lessee  of 
the  market.  And  it  seems  that,  for  this  purpose,  no  distinction 
ought  to  be  drawn   between  a  payment   made  for   the  use  of  a 


(rt)  (1853),  1  E.  &  B.  423. 

(//)  The  learned  judge  was.  perhaps,  thinking  of  tramways,  which  have  l)een  licid 
rateable  :  ride  itifra,  p.  330. 

(O  (188.5).  11  App.  Cas.  66. 

(rf)  These  were  the  questions  asked  in  7/.  v.  Mc/ioJudH  ( 1 8 1 0).  1 2  East,  330  :  1 1  U.  K. 
:im  ;  and  in  B.  v.  ^'orr!l  and  South  S/iirld.i  Ftrry  Co.  (1852),  1  E.  &  B.  140,  cited 
supra,  pp.  309,  311.  Note  that  the  question  is  not  whether  the  occupation  gives  a  title 
to  the  tolls,  but  whether  it  gives  the  means  of  earning  the  tolls  :  see  R.  v.  Grand 
Junction  Kail.  Co.  (1844),  4  Q.  B.  18  ;  gupra,  p.  166. 
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particular  stall,  and  a  payment  made  to  the  occupier  of  the  market 
for  the  right  to  enter  that  market.  In  rating  a  racecourse  (e),  or 
a  public  cricket  ground,  where  the  profits  earned  by  the  occupier 
were  made  the  basis  for  ascertaining  the  rateable  value,  it  would 
be  impossible  to  draw  any  distinction  between  receipts  from  tickets 
for  seats  numbered  and  appropriated  to  the  holder  of  the  ticket,  or 
from  tickets  forunnumbered  and  unappropriated  seats  in  a  particular 
stand,  and  receipts  from  gate-money  paid  for  the  right  of  entering 
and  walking  about.  There  appears  to  be  a  fallacy  underlying  the 
argument  which  has  been  from  time  to  time  put  forward,  that  a 
person  paying  for  the  right  to  enter  a  market  has  no  exclusive 
occupation  of  any  specific  portion  of  the  soil,  but  a  mere  easement. 
The  argument  has  no  application  where  the  person  rated  is  the 
person  who  receives — not  the  person  w^ho  makes — ^the  payment  for 
the  right  of  entry.  If  the  person  rated  has  an  exclusive  occupa- 
tion of  the  market,  then  ex  ht/pothesi  the  persons  paying  for  the 
right  of  entry  are  not  the  occupiers  of  the  soil  :  and  it  is  as 
immaterial  to  say  that  they  have  a  mere  easement  as  to  say  that 
persons  paying  toll  for  crossing  a  bridge  have  a  mere  easen>ent  or 
right  of  passage.  It  must,  how^ever,  be  confessed  that  the  fallacy 
here  pointed  out  appears  to  have  been  overlooked  in  B.  v.  Cass- 
ivell  (/'),  and  j\Jayor  of  London  v.  St.  Sejndclire  (g)  ;  at  all 
events  it  is  not  very  easy  to  reconcile  those  cases  with  Duke  of 
Bedford  v.  St.  Paid's^   Coi^ent  Garden  (h). 

Conflicting  decisions  as  to  enclosed  markets. — In  Mayor  of 
London  V.  St.  Sepulchre  (/)  the  corporation  of  London,  under  a 
local  Act,  built  a  market-house,  shops,  and  stalls,  and  constructed 
streets  and  approaches  to  the  market.  The  soil  of  the  ground,  the 
market-house  and  stalls,  and  the  streets  were  vested  in  them  ;  and 
they  were  entitled  to  tolls  in  respect  of  meat,  poultry,  etc.,  payable 
immediately  on  the  meat,  poultry,  etc.,  entering  or  being  brought 
into  the  market.  The  court  held,  on  the  authority  of  i?.  v.  JBell  (j) 
that  the  tolls  w^ere  not  rateable,  being  taken,  not  in  respect  of  the 
soil,  but  in  respect  of  the  franchise  of  the  market.  In  R.  v. 
Cassioell  (k),  under  certain  local  Acts,  the  corporation  of  Wolver- 
hampton were  possessed  of  an  enclosed  market-place,  used  as  a 
cattle  and  pig  market,  wdiicli  (with  the  tolls  taken  therein)  was 
demised  to  the  appellant    for    a    term    of   five    years.     The    sole 

0)  See  Jf.  V.  Vfrrall  (1875).  1  Q.  B.  1).  9;  45  L.  J.  M.  C.  29  ;  33  L.  T.  379  ; 
2i  \V.  li.  139,  -siipm,  p.  170. 

(/)  (1872).  L.  K.  7  Q,.  B.  328  ;  S.  C.  -si/h  noiii.  Ciisswell  v.  Orcrsen:s  of  Wolver- 
huiiij)tun,  36  J.  P.  645  ;  see  p.  322,  infiwt. 

i'j)  (1871),  L.  K.  7  Q.  B.  333  n. 

(/<)  (1881),  51  L.  J.  M.  C.  41  ;   infra,  p.  323. 

(0  (1871),  L.  R.  7  Q.  B.  333  n. 

(j)  (1816).  5  M.  .t  S.  221  ;  mtpva,  p.  318. 

(/O  (1872),  L.R.  7  Q.  B.  328. 
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question  raised  was  whether  certain  "cattle  market  tolls"  might 
be  taken  into  ncconnt  in  estimatino-  the  yearly  value  of  the  occupa- 
tion of  the  market-place.  The  tolls  (under  the  local  Act)  became 
due  as  soon  as  the  cattle  were  brought  into  the  market-place,  and 
before  they  were  put  into  any  pen  or  tied  u})  in  such  market- 
place. The  sale  of  cattle,  except  in  the  cattle  market,  was 
prohibited  under  a  penalty.  The  Queen's  Bench  held  that  the 
tolls  were  not  rateable.     Cockburn,  O.J.,  said  (/)  : 

"  The  distinction  between  market-tolls  and  stallage  has  been  long  taken 
and  established,  though  it  is  in  my  opinion  to  be  regretted  ;  for  a  man  who 
occupies  the  soil  of  a  market,  with  the  occupation  enhanced  in  value  by  reason 
of  this  toll,  ought  to  be  assessed  to  the  rates  and  contribute  to  the  public  local 
burthens  in  proportion  to  the  value  of  his  occupation.  But  we  must  abide 
by  the  distinction  founded  on  this  principle  of  ancient  law,  and  take  it  as 
established  that  tolls  payable  merely  as  market  tolls  for  the  use  of  the  market 
are  not  rateable,  whereas  the  toll  paid  for  the  use  of  a  stall  which  occupies 
the  soil  is  rateable.  The  present  toil  is  payable,  not  for  the  use  of  any  shed 
or  other  thing  erected  or  maintained  upon  the  soil,  but  independently  of 
anything  in  the  shape  of  stalls  or  sheds,  simply  for  admission  to  the  market- 
place, and  it  is,  therefore,  a  market  toll  and  comes  within  the  distinction  and 
is  not  rateable." 

BliaCKBURN,  J.,  thought  the  case  not  distinguishable  from  Mayor 
of  London  v.  St.  Sepvlchre  (ni),  and  said  that  cattle  driven  into  a 
market  and  not  stalled  did  not  occupy  the  soil  more  than  a  living 
person  walking  into  the  market  and  carrying  provisions  (n). 

In  these  judgments,  which  are  founded  ultimately  on  the 
decision  in  R.  v.  Bell  (o),  no  notice  is  taken  of  the  fact  that  the 
corn  tolls  in  the  earlier  case  were  taken  in  respect  of  sales  in 
the  public  highway,  on  land  of  which  the  appellant  could  in  no 
sense  be  regarded  as  the  occupier  ;  whereas  in  R.  v.  Cassicell  (j)), 
the  tolls  were  taken  for  admission  into  an  enclosed  market,  of 
which  the  person  rated  had  a  lease.  It  is  also  to  be  noticed  that 
the  question  was  not  whether  the  persons  paying  the  tolls  occupied 
the  soil  ;  the  fact  that  they  did  not  occu])y  would  have  been  a 
good  answer  had  the  I'ate  been  imposed  upon  them  ;  but  for  the 
reasons  already  given  (.supra,  p.  321),  it  is  submitted  that  it  is  no 
answer  when  the  rate  is  imposed  on  the  person  receiving  the  toll. 

In  Mai/or,  etc.,  of  London  \.  GreenicirJi  Union  (q),  the  Corporation 
of  London,  as  the  local  authority,  nnder  the  C/ontagious  Diseases 
(Animals)  Acts,  built  a  cattle  market  at  Deptford  for  the  reception 

(0  L.  R.  7  Q.  B.,  at  p.  381.  (w)  (1871),  L.  11.  7  Q.  B.  383  n. 

(w)  See  Mayor,  etc.,  of  Ydrmonth    v.    Groom  (18G2),  32  L.  J.  Ex.  74  :  infra, 
.  32.5. 

00  (1816),  5  M.  &  S.221  ;  .vipra,  p.  318. 
(;^)  (1872),  L.  R.  7  Q.  B.  328. 

((7)  (1883),  48  L.  T.  487.  Cf.  Mersey  Docks  v.  Birkenhead,  [1901]  A.  C.  175; 
supra,  p.  1G7. 
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of  foreign  animals,  and  were  the  owners  and  occupiers  of  the 
market,  with  wharves,  landing-stages,  etc.  By  byelaws  made 
under  the  Acts,  a  fixed  charge  per  head  was  levied  on  all  animals 
landed  at  the  market  wharf.  The  charge  became  due  on  the 
animals  being  landed,  and  included  lairage  until  the  animals  were 
slaughtered.  No  consignee  of  any  animals  had  any  right  to  put  his 
animals  in  any  particular  part  of  the  market.  The  Queen's  Bench 
Division  held  that  the  charges  were  rateable.  Huddleston,  B., 
said  : 

"  The  charges  are  taken  in  respect  of  the  occupation  by  the  appellants  of 
the  soil,  and,  therefore,  they  are  rateable.  .  .  .  The  cases  of  The  Mayor 
of  London  v.  St.  Sepulchre  (/■),  and  R.  v.  Cassicell  («),  seem  to  have  carried 
the  law  beyond  the  earlier  cases.  ...  In  Mayor  of  London  v.  St. 
Sepidchre  and  R.  v.  Cassirell  the  payment  of  the  tolls  was  not  a  condition 
precedent  to  the  right  of  entering  the  market — i.e.,  not  the  price  of  admission; 
but  the  right  of  entry  was  acknowledged,  and  it  was  when  that  had  taken 
place  that  the  tolls  became  payable.  The  question  is,  are  the  tolls  paid  as  a 
condition  precedent  to  the  lise  of  the  land  ;  if  so,  the  tolls  are  rateable, 
because  the  payees  are  in  occupation  of  the  land  either  by  themselves  or 
their  licensees." 

In  Percij  v.  Ashford  Union  (t),  the  appellant  was  held  rateable 
in  respect  of  tolls  taken  for  sheep,  cattle,  horses,  and  pigs  admitted 
into  an  enclosed  market  (the  property  of  a  market  company  formed 
under  a  local  Act),  of  which  the  appellant  was  lessee.  The  case, 
however,  does  little  more  than  decide  that,  the  tolls  being  prima 
facie  incidental  to  the  occupation  of  the  soil,  the  appellant  had 
failed  in  his  attempt  to  show  that  they  were  payable  under  a 
charter  of  Charles  II. 

Rating  of  tolls  in  Covent  Garden  market. — These  tolls  were 
dependent  originally  on  a  charter  granted  by  Charles  II.,  and 
were  subsequently  regulated  by  local  Acts.  The  nature  of  the 
tolls  was  considered  in  Duke  of  Bcdforil  v.  Emmett  (ii)^  which  was 
an  action  brought  to  recover  tolls  :  it  was  held  that  a  local  Act 
(53  Geo.  3,  c.  Ixxi.)  having  made  the  tolls  payable  not  by  the 
buyer,  but  by  the  seller  (or  the  person  offering  the  goods  for  sale), 
the  tolls  were  in  the  nature  of  stallage  and  piccage,  and  were  not 
mere  market  tolls  which  are  payable  by  the  buyer  only  {.c).  In 
Duke  of  Bedford  v.  St.  Paul's,  Cocent  Garden  (i/),  the  rateability 
of  the  tolls  was  fully  discussed.  The  tolls  were  fixed  by  statute, 
9  Geo.  4,  c.   cxiii.,  which  divided  the  then  existing  market  into 

00  (1871),  L.  K.  7  Q.  B.  333  n. 

(*)  (1872),  L.  R.  7  Q.  B.  328.  (0  (1870),  34  L.  T.  579. 

(m)  (1820),  3  B.  &  Aid.  366  :  see  also  Prhice  v.  Lcw/.^  (1826),  o  B.  &  C.  363. 

(j-)  See  p.  317.  supra . 

(y)  (1881),  .-)1'l.  J.  M.  C.  41  ;  Kyde's  Met.  Kat.  App.  313. 

Y    2 
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parts  (each  of  which  was  appropriated  to  a  specific  purpose),  dis- 
tiii guished  as  ''  the  yearly  cart  stands,"  "  the  casual  cart  stands," 
'■  the  fruit  market,"  "the  flower  stands,"  etc.  By  s.  21  of  the 
Act,  "the  Duke  of  Bedford,  his  heirs  or  assigns,  being  owners  of 
the  said  market,"  are  authorised  "  to  demand  and  take  .  .  .of 
and  from  every  person  who  shall  hold,  use,  or  occupy  any  stand 
the  rent  or  sum  of  money  mentioned  or  specified  with  respect  to 
such  stand  in  the  schedule  to  the  Act,  and  of  and  from  every  person 
who  shall  place,  pitch,  expose  for  sale,  or  sell  within  the  said  market 
any  fruit,  flowers,  vegetables,  roots,  or  herbs  on  eiich  and  every 
day  on  which  the  same  shall  be  so  placed,  pitched,  or  ex])Osed  for 
sale  or  sold,  the  tolls  or  sums  of  money  mentioned  in  the  schedule." 
The  ap])ellant  admitted  that  he  was  rateable  in  respect  of  rents 
received  (by  the  name  of  rent)  for  shops  and  offices,  and  certain 
stands  :  but  the  Queen's  Bench  held  that  he  was  rateable  in  respect 
of  all.     BoWEN,  L.J.,  in  giving  judgment,  said  (c)  : 

"  The  case  at  common  law  would  stand  thus  :  The  market  would  be  a 
definite  place  created  by  the  king's  grant  for  the  purpose  of  selling  goods  or 
chattels.  The  market,  unless  anything  else  is  said  in  the  king's  grant,  is  free 
from  toll.  It  was  in  the  king's  power  to  gi-ant  a  reasonable  toll  to  the  lord  of 
the  market.  For  what  'i  Why  in  respect  of  the  convenience  he  supplied  for 
the  witnessing  of  contracts  made  in  the  market.  For,  be  it  remembered,  a 
market  was  a  very  important  place.  It  was  a  place  in  which  a  sale  changed 
the  property,  not  merely  as  between  the  parties,  but  as  against  all  persons  in 
the  world,  and  a  witness  of  a  sale  in  market  overt  was  of  importance  to  the 
public,  and  to  the  parties  concerned  in  the  transaction.  Accordingly  an 
officer  appointed  by  the  lord  took  his  fee.  .  .  .  But  besides  this  toll  which 
my  learned  brothers  have  called  a  franchise  toll,  there  was  another  kind  of 
toll  which  might  be  payable  to  the  lord.  It  was  a  toll  payable  for  or  in 
respect  not  merely  of  some  user  of  the  soil  (because  it  may  be  said  that  in  one 
way  everybody  who  goes  into  a  market  uses  the  soil),  but  in  respect  of  some 
user  of  the  soil  beyond  the  mere  entry  to  the  market  which  was  enjoyed  in 
common  by  all  the  rest  of  the  public.  .  .  .  Stallage  and  piccage  or  the 
like  is  the  second  kind  of  toll,  and  we  have  really  to  consider  whether  the  toll 
in  question  is  a  mere  toll  payable  upon  the  sale  of  goods  within  the  market, 
or  a  toll  for  the  bringing  of  goods  within  the  market  as  by  certain  ancient 
custom  in  special  markets  ;  or  whether,  on  the  other  hand,  these  sums  of 
money,  be  they  called  in  the  Act  of  Parliament  rents  or  whatnot,  are  in  effect 
payments  directed  by  statute  in  respect  of  some  use  of  the  soil  beyond  that 
mere  use  of  the  market  which  the  rest  of  the  public  and  other  vendors 
enjoy.  The  test  is  occupation  or  use  of  the  market  beyond  that  which 
the  general  public  have — some  standing  room  in  it  distinct  from  an  entrance 
into  it.  .  .  .  As  soon  as  the  market  was  to  be  parcelled  out,  and  was 
parcelled  out  into  the  apportioned  areas,  both  for  the  convenience  of  the 
public  and  of  the  sellers,  these  statutory  payments  arose  and  could  be 
collected  by  the  duke.  They  were  no  longer  the  old  tolls.  They  were 
something  different,  and  new  tolls.      In  respect  of  what  did  they    arise  '? 

(--)  51  L.  J.  M.  C,  at  pp.  4o,  46. 
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They  were  no  longer  tolls  in  respect  of  the  mere  entry  of  goods  into  the 
market.  They  were  no  longer  in  respect  of  the  mere  sale  of  goods  in  the 
market.  They  were  tolls  raised  for  the  sale  of  goods  within  appropriated 
portions  of  the  market,  places  appropriated  to  the  veiy  sellers  of  the  goods. 
The  sellers  had  something  more  than  they  had  before.  ...  I  see  nothing 
at  all  unreasonable  in  supposing  that  the  statute  which  gave  an  additional 
convenience  to  the  seller  meant  to  make  the  seller  pay  in  respect  of  that 
convenience,  and  if  it  was  a  payment  in  respect  of  that  convenience,  and  not 
in  respect  of  the  entry  into  or  sale  within  the  market,  it  seems  to  me  to  fall 
within  the  class  of  tolls  which  enhance  the  value  of  the  occupation  of  the  soil, 
and  which  are,  as  Coke  says,  in  the  like  nature  with  stallage  tolls." 

The  line  drawn  between  R.  v.  Casswell  (a)  and  iJuke  of  Bedford  v. 
St.  PauVs,  Covent  Garden  (h),  is  a  very  narrow  one.  In  the  former 
case  tolls  paid  for  cattle  brought  into  an  enclosed  market  occupied 
by  the  person  rated  were  held  not  rateable  :  in  the  latter  case  tolls 
paid  for  (foods  brought  into  a  similar  market  were  held  rateable, 
although  in  R.  v.  Casswell  it  had  been  held  that  there  was  no 
difference  between  tolls  paid  for  cattle  and  tolls  paid  for  goods. 
The  only  real  distinction  between  the  two  cases  is  that  in  R.  v. 
Casswell  there  was  no  specific  appropriation  of  particular  parts  of 
the  market  to  particular  classes  of  cattle  (e)  ;  whereas  in  the  Covent 
Garden  Case  the  market  was  divided  into  "  the  cart  stands,"  "  the 
fruit  market,"  "  the  flower  stands,"  etc.  But  if  the  effect  of  this 
division  was  to  substitute  for  one  market,  several  markets  dedicated 
to  the  sale  of  the  several  kinds  of  produce,  then  even  this  distinction 
disappears.  If  R.  v.  Casswell  cannot  be  reconciled  with  the  Covent 
Garden  Case,  then  it  is  submitted  that  the  former  case  must  be 
regarded  as  wrongly  decided  ;  and  that  it  is  wrong  in  extending 
to  an  enclosed  market  occupied  by  the  ]:)erson  rated  the  principle 
of  R.  V.  Bell  {d),  which  related  to  the  tolls  of  a  market  held  on  the 
public  highway,  of  which  the  person  rated  was  not  in  occupation. 

What  amounts  to  stallage. — In  Mayor,  etc.,  of  Vamwuth  v. 
Groom  (e),  which  was  an  action  to  recover  stallage,  the  court  had 
to  decide  whether  certain  payments  were  of  the  nature  of  stallage 
or  not.  Persons  having  stalls  or  stands  in  the  market,  or  using 
the  market  with  "  peds,"  and  with  or  without  chairs  or  seats,  had 
always  paid  the  corporation  for  so  doing.  The  "  ped  "  is  a  wooden 
or  wicker  ba.sket  of  the  length  of  four  feet,  of  the  width  of  two  and 
a  half  feet,  and  of  the  height  of  two  feet,  with  a  lid  which  turns 
back,  and  when  supported  by  a  stool  or  pieces  of  wood  not  fixed  in 
the  soil,  forms  a  table,  upon  which  provisions  are  exposed  for  sale. 

(a)  (1872),  L.  K.  7  Q.  B.  328. 

(ft)  (L'^81),  51  L.  J.  M.  C.  41  ;  Rydes  Met.  Rat.  App.  313.1 

(c)  Such  an  appropriation  may  have  existed  in  fact,  but  it  is  not  mentioned  in  the 
case. 

(r/)  (1816),  .5  M.  &  S.  221  ;  ^xpra,  p.  318.  (0\(1S62),  32  L.  J.  Ex.  74. 
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One  of  the  defendants  used  (in  addition  to  tlie  ped),  a  chair,  the 
chair  and  ped  being  j)rotected  bv  a  covering  supported  by  four 
poles  shod  with  iron  spikes,  and  fixed  in  the  soil,  upon  which  poles 
a  wooden  frame  was  ])laced  covered  with  a  tarj)anlin.  Another 
d(^fendant  used  a  chair  and  ped  without  a  tar[)au]in  covering.  The 
court  held  the  payments  in  either  case  to  be  stallage.  Martin,  B., 
in  the  course  of  his  judgment,  said  : 

"  It  is  perfectly  clear  primd  facie  that  all  persons  using  these  '  peds  '  were 
understood  to  use  permanently  and  exclusively  a  portion  of  the  market,  and 
were  to  pay  for  it.  But  the  argument  for  the  defendants  is  that  the  use  of 
these  '  peds '  is  not  the  use  of  a  stall.  It  strikes  me  that  is  entirely  a 
question  of  fact  for  a  jury.  I  have  no  doubt  that  a  person  carrying  com- 
modities into  a  market  to  sell,  butter  for  instance  in  a  basket,  and  using  that 
basket  to  exhibit  it  to  the  customers,  and  making  no  other  use  of  the  ground, 
except  when  tired  to  place  the  basket  upon  it,  and  nothing  done  by  the 
person  to  show  an  intention  to  leave  it  there,  but  going  to  another  part  of 
the  market,  that  would  not  be  stallage  at  all.  In  fact  it  would  be  nothing 
moi'e  than  a  person  using  the  market  for  hawking  wares.  It  might  as  well 
be  said  if  oxen  were  driven  to  a  market  and  it  were  possible  to  keep  them 
stationary  on  one  spot,  that  that  would  be  stallage  because  the  animals 
occupied  a  space  in  the  market.  That  would  not  be  so  (/).  But  in  the 
present  case  there  was  an  exclusive  occupation  of  a  particular  portion  of 
the  market  by  these  '  peds.'  " 

In  R.  V.  Barnard  Castle  (g),  the  appellant  was  rated  in  respect 
of  tolls  of  corn  and  grain,  [)otatoes  and  fruit,  of  which  tolls  he  was 
the  lessee.  The  lord  of  the  manor  was  the  owner  of  the  soil  of  the 
market,  and  repaired  the  pavement  of  it.  The  tolls  were  by 
immemorial  custom  payable  by  the  persons  selling  or  offering  for 
sale,  whether  the  goods  Avere  sold  or  not.  The  corn  tolls  were 
payable  in  kind  in  respect  of  every  bushel  sold.  The  custom  was 
for  the  seller  to  set  down  one  sample  sack  for  inspection  in  the 
market-place,  leaving  the  bulk  in  carts,  which  remained  standing 
in  the  streets,  but  within  the  limits  of  the  market.  The  tolls  for 
potatoes  and  fruit  were  payable  in  money,  a  small  sum  for  each 
cart  standing  within  the  limits  of  the  market.  It  was  argued 
for  the  appellant  that  the  tolls  were  similar  to  those  in  R.  v. 
Bell  (A)  ;  but  the  Queen's  Bench  held  that  the  tolls  were  in  the 
nature  of  stallage,  and  that  the  appellant  was  rateable  in  respect  of 
them  (/). 

Who  is  rateable  for  stallage  and  piccage. — Another  point  may 
be  noticed  with  reference  to   the  judgment  of  t'oLERiDGE,  J.,  in 

(  f)  This  part  of  the  judgment  was  approved  by  Blackburn,  J.,  in  B.  v.  Casxiirll 
(1872),  L.  1{.  7  Q.  B.  828  ;  >ii<jjrrt,  p.  322. 
((/)  (18fi3),  27  J.  P.  .5.34. 

(//)  (181«).  5  M.  &  y.  221  :  ride  supra,  p.  318. 
(/)  67'.  R.  V.  St.  Peter,  Mancroft,  Noricich  (1828),  6  L.  J.  (o.s.)  M.  C.  69. 
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Roberts  v.  Overseers  of  Ayleshury  (k).  For  the  sake  of  brevity,  it 
is  the  custom  to  use  the  expression  that  "  stallage  tolls  are  rate- 
able" ;  but  the  more  correct  form  of  expression  is  that  "  the  person 
receiving  stallage  tolls  is  rateable  in  respect  of  such  tolls  "  ;  for  in 
strictness  it  is  not  the  property  which  is  rated,  but  the  person 
is  rated  in  i-espect  of  the  property.  When  it  is  said  that  stallage 
is  rateable,  what  is  meant  is  that  the  lord  of  the  market  (or  his 
lessee),  who  may  be  regarded  as  having  the  permanent  occupation 
of  the  market,  is  rateable  in  resj^ect  of  the  value  of  that  occupation  ; 
and  it  is  not  meant  that  the  payment  of  stallage  and  the  use  of  a 
stall  amounts  to  an  occupation  for  which  the  person  using  the  stall 
can  be  rated. 

In  Spear  v.  Bodmin  Union  (/),  the  appellant  rented  two  stalls  in 
a  market  year  by  year,  and  used  them  on  market  days.  The  stalls 
were  movable  and  were  occasionally  moved,  and  the  appellant  was 
not  entitled  to  the  use  of  the  same  stall  or  of  exactly  the  same  spot 
of  ground  throughout  the  year  ;  but  he  was  entitled,  and,  in  fact, 
obtained,  the  same  relative  position  in  the  row  of  movable  stalls. 
It  was  held  that  the  appellant  had  not  an  exclusive  occupation  of 
any  defined  portion  of  ground  within  43  Eliz.  c.  2,  and  was 
therefore  not  rateable.    This  decision  confirms  Holledge^s  Case  (m). 

Lighthouse  tolls  or  dues. — Lighthouses  occupied  by  any  of 
the  general  lighthouse  authorities  or  the  Board  of  Trade  are  now 
specially  exempt  by  statute  (n).  The  lighthouses  in  the  hands  of 
other  public  bodies  cannot  now  be  said  to  be  exempt  on  the  ground 
that  they  are  used  for  "  public  purposes  "  (o).  The  earliest  case 
relating  to  lighthouse  tolls  or  dues  appears  to  be  H.  v.  Rehowe  (p), 
decided  on  the  following  facts  :  King  Charles  granted  by  patent 
to  the  defendant's  predecessor  in  title  liberty  to  erect  lighthouses 
at  Harwich  ;  and,  towards  the  maintenance  of  them,  certain  tolls 
and  duties  payable  by  all  ships  coming  into  that  harbour.  Only 
part  of  the  tolls  were  received  at  the  port  of  Harwich,  the  rest  at 
many  different  ports  in  the  kingdom.  There  was  no  other  advan- 
tage arising  from  the  lighthouses.  The  defendant  Rebowe  occupied 
.  the  lighthouses  by  two  men  kept  in  his  pay  to  light  and  attend  the 
lamps,  but  did  not  himself  reside  in  the  parish,  and  therefore  was 
not  rateable  as  an  "inhabitant"  (^q).  The  sessions  held  Rebowe 
rateable  in  respect  of  the  lighthouses  and  the  duties  ;  but  Lord 
Mansfield  said  : 

(/O  (1853),  1  E.  &  B.  423  ;  supr/i,  p.  318. 

(0  (1-880),  49  L.  J.  M.  C.  69. 

(w)  (1620),  2  Rolle's  Rep.  238  ;  1  Const.  123  :  siqn-ti,  p.  319,  note  (/), 

(m)    Vid/f  supra,  p.  121. 

00    Vide  .supra,  pp.  130 — 134. 

ip)  (1772),  Cald.  155,  351  ;  1  Const.  142. 

(;/)  As  to  the  liability  of  an  inhabitant  to  be  rated  for  tolls,  see  p.  308,  supra. 
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"  They  have,  properly  speaking,  rated  the  fire  and  the  profits  arising  from 
the  house  :  the  pantheon,  phiy-house,  and  other  places  of  public  amusement 
are  rated  I  suppose,  but  not  for  their  profits." 

After  taking  time  to  consider,  Lord  Mansfield  gave  judgment 
thus  : 

"  We  are  all  of  opinion  that  Mr.  Rebowe  ought  not  to  be  rated  for  the 
tolls.  This  property  is  not  in  the  parish.  They  have  not  rated  the  house, 
but  they  have  rated  the  tolls.  The  tolls  are  not  locally  situated  in  the 
parish,  and  therefore  not  rateable  there." 

In  the  next  case,  R.  v.  Tunejuouth  (>■),  a  Mr.  Fowkc  had  been 
rated  tor  certain  tolls  payable  in  respect  of  a  lighthouse  in  the 
township  of  Tynemouth.  The  tolls  were  payable  upon  ships 
sailing  in  the  German  Ocean,  and  receiving  the  benefit  of  the 
lighthouse  ;  and  the  ships  from  which  the  tolls  arose  never  came 
within  the  township  of  Tynemouth.  The  tolls  were  not  paid  in 
the  tow'nship,  but  were  collected  at  Newcastle  and  other  ports. 
Neither  Mr.  Fowke  nor  any  of  the  receivers  of  the  tolls  resided 
in  the  township  of  Tynemouth  ;  he  was  not,  therefore,  liable  to  be 
rated  as  an  "  inhabitant."  The  Queen's  Bench  held  the  dues  not 
rateable.     Lord  Ellenborough,  C.J.,  .said  : 

"  It  is  no  question  now  whether  this  property  could  be  rated  in  some 
other  way — as  if  the  lighthouse,  whose  light  is  the  meritorious  cause  of 
earning  the  tolls,  were  in  consequence  let  at  a  larger  rent — but  this  is  a  rate 
.specially  upon  the  tolls,  and  therefore  the  case  is  not  distinguishable  from 
R.  v.  Rehove  (s),  which  is  so  immediately  in  specie,  and  in  all  its  circum- 
stances the  same,  and  has  been  so  long  considered  and  acted  upon  as  law, 
that  it  concludes  the  question.  What  local  property  is  there  within  the 
township  on  which  this  rate  on  the  tolls  can  be  levied  ?  The  tolls  are  not 
'•eceived  there,  nor  do  the  ships  from  which  they  are  collected  come  within 
the  township  :  the  subject-matter  of  the  rate  has  no  locality  within  this 
township  "  (t). 

It  will  be  seen  presently  that  the  first  words  of  this  judgment 
contain  really  the  answer  to  the  problem  we  are  uoav  discussing. 
If  the  latter  part  of  the  judgment  means  that  no  person  can  be 
rated  at  a  value  enhanced  by  reason  of  })rofits  received  outside 
the  parish  for  which  the  rate  is  made,  then  it  can  no  longer  be 
regarded  as  good  law  (?/)  ;  but  if  it  can  be  regarded  as  laying 
<lown    the    rule    that  in   order   to  make  a   j^erson   rateable  as  an 


00  (1810).  12  East,  46. 

0?)  (1772),  Cald.  155,  851  ;  1  Const.  142. 

(0  Tliere  was  another  question  raised  by  the  case,  viz.,  whether  a  servant  employed 
to  take  care  of  the  light  was  rateable.     As  to  this  point,  see  p.  21,  supra. 

(?/)  See  the  cases  relating  to  the  rating  of  canals  in  Chapter  XVII.  See  also  B.  v. 
XvtvRirer  Co.  (1813),  1  M.  &  S.  503,  supra,  p.  268. 
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occupier  (and  not  merely  as  an  mhahitant)  he  must  be  in  occupa- 
tion of  "  local  property  "  within  the  parish,  then  the  judgment  is 
undoubtedly  good  law. 

Effect   of   decision    that   tolls   are    not    rateable  per  se. — 

Shortly  after  the  decision  of  R.  v.  Tynemoutli  (.f),  it  was  decided 
that  a  person  who  is  not  an  inhabitant,  is  not  rateable  as  an 
occupier  in  respect  of  tolls  which  are  detached  altogether  from 
real  property,  and  do  not  result  from  the  use  of  such  property  in 
the  parish  for  which  the  rate  is  made  {if).  But,  a  few  years  later, 
another  attempt  to  rate  lighthouse  tolls  was  made  in  R.  v. 
Coke  (~).  The  facts  were  almost  exactly  similar  to  those  in 
M.  \.  Tynemoutli.  All  the  dues  (which  were  payable  by  all  ships 
passing  the  lighthouse)  were  collected  outside  the  parish,  and  none 
of  the  ships  paying  the  dues  came  within  the  parish.  The 
appellant,  Mr.  Coke,  did  not  reside  in  the  parish,  nor  occupy  any 
property  there  other  than  the  lighthouse.  The  annual  value  of  the 
lighthouse,  independently  of  the  dues,  was  found  to  be  4/.  The 
rate  was  made  on  the  appellant  as  "the  occupier  of  the  lighthouse 
with  the  duties  or  contribution  money  in  respect  of  ships,  hoys, 
and  barks  passing  by  the  same,"  the  annual  value  being  put  at 
2,250/.,  which  was  the  amount  of  the  duties,  over  and  above  the 
expense  of  keeping  up  the  lighthouse  and  lights.  The  Queen's 
Bench  held  that  the  tolls  were  not  to  be  taken  into  account,  and 
reduced  the  appellant's  assessment  to  4/.  Bayley,  J.,  in  giving 
judgment,  said  (a)  : 

"  The  proprietor  of  the  lighthouse  in  this  case  is  at  liberty,  either  in  that 
house,  or  in  any  other  which  he  may  think  fit  to  erect  or  to  I'ent,  to  burn 
lamps  and  to  produce  a  stream  of  light  which  shall  be  visible  at  a  consider- 
able distance  at  sea.  But  even  if  by  the  terms  of  the  letters  patent  it  were 
imperative  on  the  grantee  to  burn  his  lights  within  this  particular  lighthouse, 
still  if  the  privilege  is  not  given  to  him  by  reason  of  his  being  the  occupier 
of  that  house,  it  would  not  be  appurtenant  to  but  distinct  from  the  house 
where  it  was  to  be  exercised,  and  the  duties  payable  to  him  in  respect  of  the 
light  Avould  be  profits  arising  from  the  exercise  of  that  privilege,  and  not 
from  the  house  or  land  where  it  happens  to  be  exercised.  The  grantee 
would,  in  that  case,  have  an  exclusive  privilege  of  carrying  on  in  that 
particular  house  (if  I  may  so  express  myself)  a  particular  description  of 
trade,  but  there  would  be  no  necessary  connection  between  the  freehold 
interest  in  that  house  and  the  light  which  is  to  be  kept  in  it.  The 
apparatus  which  is  to  contain  or  produce  the  light  may,  or  may  not  be, 
attached  to  the  freehold.  .  .  .  If  it  be  once  ascertained  that  the  tolls 
and  duties,  qua  tolls  and  duties,  are  not  rateable,  then  although  the  business 
must  be .  carried  on  in  a  house,  or  even  in  this  specific  house,  a  distinction 

(x)  (1810),  12  East,  46. 

(y)  See  i?.  V.  Nicholson  (1810),  12  p:ast,  330  ;  Williams  v.  Jones  (1810),  12  East, 
34G  ;  supra,  p.  309. 

(z)  (1826),  .5  B.  &  C.  7!)7.  (a)  5  B.  &  C,  at  p.  807. 
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must  be  taken  between  the  value  of  the  house  in  which  that  particular  trade 
(for  I  consider  it  a  species  of  trade)  is  carried  on,  and  the  profit  arising 
from  the  trade  itself  "  (b). 

lu  the  same  year  in  which  /<*.  v.  Coke  (c)  was  decided,  the 
court  decided  B.  v.  Fowke  (d),  a  case  rehiting  to  the  sanu>  tolls 
which  had  been  held  not  rateable  in  i?.  v.  Tynemouth  (e)  ;  and  an 
attempt  was  made  to  reverse  the  earlier  decision.  It  was  stated  in 
the  case  that  a  few  of  the  ships  paying  the  toll  came  within  the 
parish  of  Tynemouth,  for  which  the  rate  was  made,  but  that  the 
tolls  received  in  respect  of  such  ships  did  not  equal  the  expense  of 
maintainino;  the  lisht,  and  manaoinof  the  liohthouse.  The  case 
further  found  that  ''  if  the  liohthouse  should  be  let  by  the 
appellant,  Mr.  Fowke,  without  the  tolls,  it  would  be  worth  GZ.  a 
year  to  be  rented  by  a  third  person  ;  if  let  totrether  with  the  tolls, 
it  would  be  worth  500/.  a  year  to  be  rented  by  a  third  person  "  (/). 
The  court  held  that  the  dues  did  not  arise  from  the  building,  nor 
from  anything  of  necessity  connected  with  it,  and  that  the  case 
was  undistinguishable  from  E.  v.  Coke  (g)  ;  and  they  reduced  the 
assessment  to  61. 

Tolls,  though  not  rateable,  may  yet  be  taken  into  account. — 

The  proposition  that  lighthouse  tolls  are  not  rateable  j>ei'  se  is 
still  good  law  :  and  if  7?.  v.  Coke  (//)  can  be  regarded  as  merely 
laying  down  that  proposition  it  can  still  be  relied  on.  But  the 
passages  quoted  above  from  the  judgment  of  Bayley,  J.,  seem  to 
go  further,  and  to  decide  that  the  tolls  (not  being  part  of  the 
profits  of  the  land)  ought  not  to  be  taken  into  account  at  all,  and 
that  the  land  must  be  valued  as  though  the  tolls  did  not  exist  (/). 
It  is  not  necessary  to  consider  whether  this  part  of  the  judgment 
correctly  stated  the  law  as  it  stood  in  1826  ;  but  reference  must 
now  1)e  made  to  the  definition  of  ''  net  annual  value,"  in  s.  1  of  the 
Parochial  Assessments  Act,  1836  (/).  The  Act  did  not  make  any 
property  rateable  which  before  was  not  rateable  :  so  that,  if  light- 
house tolls  were  not  rateable  before  the  Act  was  passed,  they  are 
still  not  rateable.     But  lighthouses  (/)  have  always  been  rateable 

(/;)  See  the  rcniai'ks  on  this  judgment  in  the  next  [jaragraph. 

(o)  (182«).  o  B.  &  C.  797. 

(fl!)  (182t)),  o  B.  &  C.  Sl-i  n.  (0  (ISIO),  12  i:ast,  4(i ;  .wpra,  p.  328. 

(/)  it  ma}'  be  noticed  that  the  sessions  did  not  api)arently  consider  what  rent 
Mr.  Fowke  himself  (the  person  entitled  to  the  tolls)  would  have  been  willing  to  pay 
for  the  lighthouse  :  in  other  words,  they  failed  to  take  into  account  the  actual  occu- 
pier as  one  of  the  possible  "  hypothetical  tenants."  If  s<>,  they  were  wrong  :  see  B.  v. 
School  Hoard  for  London  (1S8(J),  17  Q.  B.  D.  738  ;  iniprti,  pp.  l.")4,  155. 

07)  (182fi),  5  B.  &  C.  797.  (//)  (1^26),  5  B.  &  C.  797  ;  .supra. 

(v)  Such  a  decision  is  inconsistent  with  B.  v.  Xorfh  and  Sonth  ShiehU  Ferry  Co. 
(1852).  1  K.  &  B.  110  ;  .vipriK  p.  311. 

(/.•)  <;  &  7  \Vill.  1,  c.  90,  set  out  in  Appendix  II. 

(/)  With  the  exception  of  lighthouses  occupied  by  any  of  the  general  lighthouse 
authorities  or  the  Board  of  Traile  which  are  made  specially  exempt  by  statute  :  xupra, 
p.  121. 
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as  "  land,"  and  the  Parochial  Assessments  Act,  1836,  has  defined 
the  basis  on  which  the  rateable  value  of  land  must  now  be 
ascertained,  viz.,  by  an  estimate  of  the  rent  which  a  tenant  may 
reasonably  be  expected  to  pay.  In  making  that  estimate,  all 
possible  tenants  must  be  taken  into  account,  including  the  actual 
occupier  (»i).  The  Act  does  not  inquire  into  the  motive  of  the 
tenant,  and  if  the  actual  occupier  or  any  other  tenant  would  be 
willing  to  give  a  high  rent  for  the  lighthouse  in  order  to  earn  the 
lio;hthouse  tolls,  that  rent  must  be  taken  into  account  in  estimatine; 
the  rateable  value,  even  though  the  motive  of  the  tenant  be  to  earn 
tolls  which  are  not  in  themselves  rateable.  The  argument  on  the 
part  of  the  occupier  cannot  be  put  higher  than  this, — that  the  tolls 
are  not  more  rateable  than  are  the  profits  of  trade  {n).  This  may 
be  conceded  :  yet,  though  the  profits  of  trade  as  such  cannot  be 
rated,  "if  the  ability  to  carry  on  a  gainful  trade  upon  the  land 
adds  to  the  value  of  the  land,  that  value  cannot  be  excluded  merely 
because  it  is  referable  to  the  trade"  (o).  The  ability  to  carry  on  a 
gainful  trade  adds  to  the  value  of  a  particular  piece  of  land,  when 
that  land  gives  special  facilities  for  carrying  on  the  trade,  not 
provided  by  other  land  :  and  for  this  reason,  in  rating  public- 
houses,  the  existence  of  the  license  is  taken  into  account  (p).  The 
instance  given  by  Blackburn,  J.,  in  R.  v.  London  and  North 
Western  Rail.   Co.  (q),  is  appropriate  : 

"  Chambers  in  one  of  the  Inns  of  Court  are  let  at  a  higher  rent  than  they 
would  fetch  elsewhere  because  they  give  facilities  to  gentlemen  to  carry  on 
the  profession  of  barristers.  And  if  the  Attorney-General  could  only  get 
one  set  of  chambers  to  cany  on  his  business  he  would  give  probably  an 
enormous  rent  for  them  ;  but  it  so  happens  that  there  are  a  great  many 
sets  of  chambers,  and  the  rent  the  Attorney-General  gives  is  just  the  same 
as  that  given  for  a  similar  set  by  a  gentleman  only  called  yesterday." 

Method  of  calculating  rateable  value  of  a  lighthouse. — The  illus- 
tration given  in  the  last  paragraph  suggests  the  test  to  be  applied  in 
rating  lighthouses.  The  owner  of  the  franchise,  entitled  to  the  tolls, 
will  not  give  as  great  a  rent  as  the  amount  of  the  tolls  would  enable 
him  to  pay,  if  he  can  get  an  equally  suitable  site  for  his  lighthouse 
at  a  lower  rent  :  for  if  the  hypothetical  landlord  of  the  lighthouse 
were  to  attempt  to  extort  a  full  rent  calculated  with  reference  to 
the  profits  o£  the  tolls,  the  owner  of  the  franchise  would  purchase 
another  site  for  his  lighthouse,  or  would   contract  with   another 

("0  B.  V.  Schunl  Board  for  London  (1886),  17  Q.  B.  D.  738  :  Kvde's  Kat.  App. 
(1886—1890),  235  ;  supra,  p.  15-i. 

(«)  See  the  judgment  of  Bayley,  J.,  in  R.  v.  Golte  (1826),  5  B.  &  C,  at  p.  808  ; 
snpra,  p.  329. 

(j>)  See  the  judgment  of  Lord  Denmax,  C.J..  in  R.  v.  Grand  Junction  Rail.  Co. 
(1844),  4  Q.  B.  18,  at  p.  38  ;  cited,  supra,  p.  191. 

(yy)  See  Chapter  XXIV..  infra,  p.  4.51. 

('/)  (1874),  L.  K.  9  Q.  B.  134  ;  .supra,  p.  108. 
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landlord  to  pay  a  rent  whic-li  would  prol)ably  l)e  equivalent  to  the 
value  of  the  land  for  other  j)urposes,  together  with  a  reasonable 
rate  of  interest  on  the  cost  of  constructing  the  necessary  buildings. 
If  it  could  be  shown  that  one  site  only  was  available  tor  a  light- 
house, then  the  owner  of  tlie  franchise  would  probably  give  ''  an 
enormous  rent ''  for  it,  just  as  (to  adopt  the  illustration  given  by 
Blackburn,  J.)  the  Attorney-General,  if  he  could  only  get  one  set 
of  chanil)ers  to  carry  on  his  business,  would  probably  give  an 
enormous  rent  for  them.  But  if  it  so  happens  that  there  are  a 
great  many  sites  available  for  a  lighthouse,  then  the  owner  of  the 
franchise  will  give  no  greater  (or  very  little  greater)  rent  for  the 
land  than  any  other  person  who  wants  it. 

As  under  the  Parochial  Assessments  Act,  1836,  s.  1,  rateable 
value  depends  on  an  estimate  of  the  rent  which  may  be  expected, 
all  that  could  reasonably  alfect  the  mind  of  the  intending  tenant 
ought  to  be  considered  (/•)  :  and  it  is  not  now  ])ermissible,  if  it 
ever  was,  to  draw  the  distinction  which  Bayley,  J.,  drew  in  7V.  v. 
Coke  (s),  between  profits  of  the  land  and  profits  of  the  trade 
carried  on  upon  the  land,  if  the  distinction  is  drawn  in  order  to 
shut  out  of  consideration  the  profits  of  trade.  This  apjjcars  from 
the  judgment  of  Lord  Denman,  C^.J.,  in  B.  v.  Grand  Junction 
Rail  Co.  (t). 

In  the  case  of  a  lighthouse,  where  tolls  can  be  earned,  the  rate- 
able value  is  measured  l)y  the  rent  which  may  be  expected,  and 
the  rent  is  regulated  by  that  which  the  tenancy  gives  the  tenant 
the  means  of  doing  or  enjoying.  If  one  site  gives  greater  facility 
than  other  sites  for  exhibiting  a  light  and  earning  tolls,  the  person 
entitled  to  the  tolls  will  probably  give  more  for  the  suitable  site 
than  any  other  tenant  :  but  if  there  are  many  such  suitable  sites, 
he  will  probably  not  give  much  more  than  other  tenants,  because 
the  landlords  of  the  several  sites  will  be  competing  with  each  other 
to  secure  the  owner  of  the  tolls  as  a  tenant,  and  this  competition 
will  keep  down  the  rent.  If,  however,  there  is  only  one  site 
available  for  a  lighthouse,  the  landlord  of  that  site  can  raise  the 
rent  to  as  great  an  amount  as  the  tenant  can  aiford  to  pay,  leaving 
him  only  a  sufficient  profit  out  of  the  tolls  to  induce  him  to  become 
ii  tenant  liable  to  pay  that  rent. 

What  is  stated  above  appears  to  be  supported  by  Commissioners 
of  Port  of  Lancaster  v.  Barrow-in-Furness  (it).  In  that  case  the 
overseers  had  rated  the  commissioners  for  their  lighthouse  at 
2,670/.,  by  deducting  from  the  dues  received  the  expenses  of 
working,   maintenance,   etc.,   and  contended   that  the    dues  were 

(;•)  Prr  Lord  Halsbury,  L.C.  ;  Cart ir right  v.  Sculroatcs  Union,  [1S99]  1  Q.  B. 
^67,  at  p.  67;-t  ;  supra,  p.  165. 

(.?)  (1826),  5  B.  &  C,  at  p.  808  ;  shpra.  pp.  329,  S.SO. 

(0  (1844),  -1  Q.  B.  18.  at  p.  40  :  supra,  p.  191.  ()/)  [1897]  1  Q.  B.  166. 
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rateable.  But  the  sessions  held  that  the  dues  ought  not  to  be 
taken  into  account,  and  that  the  lighthouse  should  be  rated  on  its 
structural  value,  and  reduced  the  rateable  value  to  621.  The  case 
speciallv  found  that  the  "  commissioners  are  not  compelled  to 
exhibit  any  light  from  this  particular  lighthouse  nor  upon  the 
particular  piece  of  land,  but  can  exhibit  a  light  and  earn  the  dues 
on  any  p^i't  of  Walney  Island,  or  if  they  so  desire  outside  the 
parish  of  Barrow-in-Furness."  To  coiitend,  on  these  facts,  that 
the  dues  were  rateable  was,  as  Grantham,  J.,  pointed  out,  equiva- 
lent to  a  contention  "  that  because  a  tenant  or  occupier  makes  or 
receives  so  much  a  year  out  of  his  business,  therefore  he  would 
give  that  sum  or  a  distinct  part  of  that  sum,  for  the  premises  in 
which  he  carries  on  his  business,  irrespective  of  their  cost  or  of 
their  value."  And  the  sessions  were  held  to  be  right  in  ratino-  the 
lighthouse  on  its  structural  value,  that  being  the  only  practicable 
principle  on  w^hich  the  valuation  could  be  based. 

It  seems  clear  that  structural  value  in  this  particular  case  was 
the  proper  basis,  assuming  the  facts  to  be  correctly  stated  in  the 
case.  If  the  commissioners  were  asked  to  pay  a  rent  of  2,(170/., 
they  would  say,  ""  We  can  take  another  piece  of  land  and  erect  for 
ourselves  (or  pay  our  landlord  for  erecting)  an  equally  suitable 
lighthouse,  the  rent  for  which  (calculated  on  the  structural  value) 
would  be  62/.  ;   there  is  no  need  to  pay  a  rent  of  2,670/." 

Since  the  above  decision  was  given,  another  attempt  has  been 
recently  made  by  the  rating  authorities  to  increase  the  assessment 
of  the  same  lighthouse.  Evidence  was  given  at  quarter  sessions  to 
show  that  the  site  of  the  lighthouse  could  be  moved  a  short 
distance  (if  at  all),  and  then  only  to  other  land  belonging  to  the 
same  landowner.  But  the  sessions  again  reduced  the  rateable 
value  to  62/.,  and  refused  a  case  for  the  High  (^ourt  (.v). 

It  is  submitted  that  (whatever  view  be  taken  of  the  decision  of 
the  sessions)  if  the  facts  of  which  evidence  was  given  were  proved, 
the  question  arising  on  these  facts  was  not  covered  by  the  previous 
decision  of  the  Queen's  Bench  Division,  which  was  given  on  a 
special  case  which  stated  very  different  facts. 

(./O  The  decision  was  given  on  October  loth,  1903,  and  is  not  yet  reported  ;  tlie 
writer  is  indebted  to  the  counspl  for  the  respondents  for  the  above  information. 
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Canal  tolls. — It  will  be  convenient  to  consider  tooether  the 
rating  of  canals  proper,  and  of  rivers  which  (by  means  of  dredging, 
and  the  construction  of  weirs,  locks,  towing-paths,  etc.)  have  been 
rendered  navigable.  So  much  of  the  law  relating  to  railways 
depends  on  the  cases  relating  to  the  canals  for  which  they  were 
substituted,  and  so  great  a  revolution  took  place  in  the  rating  of 
canals  shortly  after  1810  (a),  that  it  is  desirable  to  note  carefully 
the  histor}'  of  the  law. 

Down  to  about  1810  (a),  it  appears  to  have  been  assumed  that 
canal  tolls  were  rateable  per  se,  and  the  question  discussed  in  most 
of  the  cases  was, — in  what  parish  were  the  tolls  to  be  rated  ?  The 
judges  answered  this  question  by  saying  that  the  tolls  were  to  be 
rated,  not  where  they  were  received  (for  the  place  of  receipt  might 
depend  on  accidental  circumstances,  or  the  arbitrary  will  of  the 
owner),  but  where  they  became  due  ;  and  that  the  tolls  became 
due  at  the  end  of  the  voyage,  in  respect  of  which  the  tolls  were 
payable  (h),  or  where  the  tolls  were  payable  for  passing  a  lock,  at 
that  lock  (c).  The  result  of  holding  that  canal  tolls  were  rateable 
only  in  the  parish  where  the  voyage  ended,  in  the  case  of  a  canal 
connectino-  two  large  towns,  was  to  increase  the  rateable  value  in 
the  parishes  in  which  the  termini  of  the  canal  lay,  and  to  diminish 

(a)  The  date  of  the  decision  of  i?.  v.  McJioIwn,  12  East,  330  ;  ride  snpra,  p.  309. 
C^*)  R.  V.  Aire  and  Caldcr  (1788),  2  T.  K.  660  ;  R.  v.  Pafje  (1792),  4  T.  K.  543; 
R.  V.  Stuffordxhire  a7id  Worcestershire  Canal  Co.  (1799),  8  t.  R.  340. 
(6-)  R.  V.  Cardingtoji  (1777).  2  Cowp.  .")81. 
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(or  even  destroy)  the  rateable  value  in  the  intervening  parishes. 
Some  doubt  was  thrown  on  the  soundness  of  the  principle  by  the 
decision  in  R.  v.  Leeds  and  Liverpool  Canal  Co.  (d).  In  that  case 
tolls  were  payable  for  goods  carried  along  two  different  lines  of 
canal  (connected  and  worked  together),  one  of  which  was  by 
statute  exempt  (e)  from  being  rated  in  respect  of  the  tolls,  while 
the  other  was  not.  It  was  held  that,  as  to  tolls  due  in  respect  of  a 
voyage  ending  on  the  line  which  was  not  exempt,  the  canal  com- 
pany were  to  be  rated  only  for  the  proportion  of  the  tolls  accruing 
along  the  line  which  was  not  exempt.  This  decision  is  not  easily 
reconciled  with  the  principle  that  (apart  from  exemptions)  tolls 
accruing  in  respect  of  a  canal  running  thi-ough  several  parishes  are 
rateable  in  their  entirety  in  that  parish  in  which  the  voyage  ends  ; 
and  the  decision  also  involves  the  anomaly  that  an  exemption 
given  to  land  in  one  parish  may  have  its  effect  in  another  parish. 
But  a  contrary  decision  would  have  deprived  the  canal  company, 
wholly  or  in  part,  of  the  benefit  of  their  statutory  exemption.  Six 
years  later  it  was  decided  in  H.  v.  Nicliolson  ( /)  that  tolls  jjer  se 
are  not  rateable,  and  can  be  rated  only  when  connected  with  land, 
or  arising  from  the  use  of  land,  lying  within  the  parish  for  which 
the  rate  is  made.  On  the  day  on  which  R.  v.  JS^iclwlson  was 
decided,  but  apparently  after  the  decision  had  been  given,  the 
same  court  decided  R.  v.  Macdonald  (g),  in  which  the  appellants 
were  rated  in  respect  of  the  "  Rochdale  Canal  Lock,  Tunnel,  Dues 
or  Rates  "  ;  the  latter  being  paid  in  respect  of  all  vessels  passing 
through  the  lock.  The  court  held  that  the  appellants  were  properly 
rated  for  the  dues  or  rates,  because  they  w^ere  profits  of  the  lock, 
which  was  something  real  and  substantial,  and  locally  situated  in 
the  township  for  which  the  rate  was  made  ;  and  that  the  addition 
(in  the  rate)  of  "  Dues  or  Rates  "  was  merely  giving  other  names 
for  the  same  thing.  And  the  court  in  so  deciding  expressly  held 
that  tolls  jyer  se  were  not  rateable. 

The  effect  of  these  decisions  was  to  reverse  the  rule  that  canal 
tolls  could  be  rated  only  in  the  parish  in  which  the  voyage  ended 
for  which  they  became  due,  and  to  make  them  (in  effect)  rate- 
able in  every  parish  in  which  the  tolls  were  earned  (h)  ;  and, 
the  tolls  being  rateable  in  more  than  one  parish,  it  thereupon 
became  necessary  to  apportion  the  value  between  the  several 
parishes  (?'). 

(rf)  (1804),  5  East,  32i. 

0')  Several  cases  on  the  effect  of  special  exemptions  of  canals  under  local  Acts  are 
considered  suprn,  pp.  118 — 121. 

(/)  (1810),  12  East,  330  :   nde  supra,  p.  309. 

(;/)  (1810),  12  East,  324.  Both  the  argument  and  the  judgment  seem  to  refer  to 
the  decision  in  R.  v.  JVichohim.  The  word  "tunnel,"  it  is  suggested,  is  a  misprint 
for  ''tonnage." 

(/t)   Vide  infra,  p.  340. 

(0   Vide  ivfra,  p.  341. 
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Distinction  between  canals  and  navigable  rivers. — A  pre- 
liminary point  arises  where  the  tolls  are  paid  i'or  passinti  alono;  a 
natural  river,  which  has  been  inijiroved  or  rendered  navioable  bv 
the  persons  entitled  to  the  tolls.  For  the  tolls  being  rateable  (if 
at  all)  only  as  profits  of  ''  land,"  it  becomes  necessary  to  inquire 
whether  the  persons  rated  are  occupiers  of  land  or  not,  since  it  is 
only  as  occupiers  that  they  can  be  rated. 

In  the  case  of  an  artificial  canal  (or  cut)  the  land  for  the  canal 
and  towing-paths  was  almost  invariably  purchased  by  the  navigation 
company,  and  the  adjoining  towing-paths  were  in  some  cases  fenced 
off  from  the  adjoining  land  ;  and  for  such  canals  and  towing-paths 
the  navigation  company  were  always  held  rateable,  the  acts  of  user 
by  the  company,  over  land  of  which  they  were  themselves  owners, 
being  held  sufficient  to  constitute  them  occupiers  of  the  canal  and 
towing-paths  :  but  for  the  bed  of  a  natural  river,  and  for  the 
towing-jiaths  alongside  of  it,  the  navigation  company  were  held 
not  rateable,  unless  the  soil  of  the  river  and  of  the  towing-paths 
were  vested  in  them(^).  It  was  also  held  that  a  navigation 
company  might  be  rated  for  artificial  canals  and  the  towing- 
paths  by  the  side  of  them,  even  though  no  conveyance  was  ever 
executed  (/). 

So,  too,  in  i?.  V.  Maijor,  etc.,  of  London  (ni),  the  corporation  of 
London  were  held  rateable  for  a  towing-path  in  Hampton  Wick 
by  the  side  of  the  River  Thames,  because  the  towing-path  had 
been  purchased  by  and  conveyed  to  the  corporation,  although  the 
bed  of  the  river  itself  was  not  vested  in  them.  Lord  Kenyon,  (.'.J., 
said  : 

"  Where  there  is  no  actual  possession  in  another  person,  the  possession 
follows  the  property.  It  is  not  necessarj'  that  there  should  be  a  manual 
occupation  every  day  ;  as  in  the  instance  of  the  waste  of  a  manor,  for  injuries 
done  to  which  the  lord  of  the  manor  may  bring  trespass"  (»). 

A  similar  question  as  to  the  vesting  of  a  navigation,  towing- 
paths,  etc.,  has  arisen  in  actions  of  trespass  (o)  or  of  ejectment  (/>). 
These  cases  may  sometimes  be  useful  by  way  of  analogy,  but  it  is 

(*)  B.  V.  Jh-rsfij  ami  Incdl  (lS2iO.  !'  B.  &  C.  95  :  i?.  v.  Thomas  (182!0.  9  B.  i;C. 
lU  ;  /?.  V.  Aire  and  Calder  (1829),  9  B.  &  C.  820  ;  Bruce  v.  Willis  (1840),  11  A.  & 
E.  463  ;  Manchester,  Shelficld  and  Lincolnshire  Bail.  Co.  v.  Doncaster  Union  (1894), 
71  L.  T.  58.5  ;  Rydes  Kat.  App.  (1891—1893),  318.  The  earliest  reported  decision 
that  trustees  of  a  navigation  are  not  rateable  for  the  bed  of  a  natural  river  which  is 
iHit  vested  in  them  appears  to  be  R.  v.Birer  Wearer  Xar if/a f ion  Co.  (1827),  which  is 
shortly  reported  (with  a  misleading  marginal  note)  in  a  note  to  B.  v.  Liverpool 
(1827),  7  B.  &C.  61.  at  p.  70. 

(0  Bruce  v.  Willis  (1840),  11  A.  &  E.  463.  Cf.  Regent's  Canal  Co.  v.  Hendon 
(1856),  6E.  .VB.  852. 

(w)  (1790),  4  T.  R.  21. 

(?()  Compare  the  cases  cited  in  note  (r7).  suj)ra,  p.  10. 

(«)  Jlolll.s  V.  Goldfinch  (1823).  i  B.  k  C.  205  :  cf.  Duke  of  Xewcastle  v.  Clark 
(1818),  8  Taunt.  602." and  Dij.wn  v.  Collich  (1822).  5  B.  k,  Aid.  600. 

(7;)  Badger  v.  South  Yorkshire  Bail.  Co.  (1858),  1  E.  &  E.  347  ;  28  L.  J.  Q.  B. 
118  ;  B.  v.  Archhislioj}  of  York  (1849).  14  Q.  B.  81. 
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by  no  means  cleai-  tlmt  the  question  in  an  action  of  trespass  and 
the  question  of  occupation  in  a  rating  case  are  to  be  answered  in 
the  same  way  ;  and  it  is  possible  that  a  person  mioht  be  unable  (in 
some  circumstances)  to  maintain  an  action  of  trespass  to  land 
<although  he  might  be  liable  to  be  rated  as  the  occupier  of  that 
land. 

Rating  of  weir  in  a  river. — In  consequence  of  the  decision 
(given  in  1829)  in  R.  v.  Aire  and  Calder  (g)  that  the  proprietors 
of  the  "  navigation  "  were  not  rateable  for  the  natural  river  bed, 
because  it  was  not  vested  in  them,  another  attempt  was  made  two 
years  later  to  rate  the  same  proprietors  in  respect  of  a  dam  which 
held  up  the  water  in  the  river  Aire,  and  rendered  it  navigable. 
The  dam  was  vested  in  the  proprietors,  and  was  repaired  by  them. 
But  the  King's  Bench  held  (r)  that  to  rate  the  dam  would  be 
equivalent  to  rating  the  water  which  the  dam  held  up  ;  and  that 
as  the  water  could  not  be  rated  neither  could  the  dam. 

The  decision  appears  to  be  of  very  doubtful  authority.  It  is  in 
conflict  with  R.  v.  Cardlngton  (s),  in  which  the  proprietor  of  the 
navigation  of  the  river  Ouse  was  held  rateable  in  respect  of  tolls 
paid  for  passing  a  sluice,  which  was  constructed  across  the  natural 
river  ;  and  R.  v.  NIcliolson  (t),  which  decided  that  tolls  per  se 
were  not  rateable,  recognised  the  authority  of  R.  v.  Cardlngton  as 
giving  an  example  of  the  rule  that  tolls  arising  from  the  use  of 
land  are  rateable  as  part  of  the  land.  Again,  the  ground  of  the 
decision  in  the  first  case  of  R.  v.  Aire  and  Calder  (u)  was  that  the 
proprietors  of  the  navigation  were  not  in  occupation  of  the  bed  of 
the  river,  and  had  no  interest  in  the  soil,  but  a  mere  easement  ; 
but  the  dam  in  the  second  case  of  R.  v.  Aire  and  Calder  (^i-)  was 
stated  to  be  vested  in  trustees  for  the  proprietors  of  the  navigation 
in  fee.  Further,  it  is  submitted  that  the  second  case  of  R.  v.  Aire 
and  Calder  is  wrong  on  general  principles.  The  proprietors  of  a 
tramway  are  rateable  as  occupiers  of  land  by  means  of  rails.  If, 
•  instead  of  laying  down  rails  in  the  highway,  the  proprietors  were 
to  earn  the  same  profits  by  running  a  line  of  omnibuses  over  the 
surface  of  the  highway,  they  would  not  be  in  occupation  of 
the  highways,  and  therefore  would  not  be  rateable  in  respect  of  the 
highways  ;  but  they  would  be  rateable  for  the  buildings  used  for 
housing  the  omnibuses  and  horses,  and  if  there  were  only  one  set 
of  buildings  available  for  the  purpose,  they  would  be  willing  to 
give  a  large  rent  for  such  buildings.  In  rating  such  buildings, 
the    rent    which    they   would    pay    could    not    be    excluded    from 

(q)  (1829),  9  B.  &  C.  820  ;  S2ipra,  p.  336. 
■  ('•)  B.  V.  Aire  and  Calder  (1882),  3  B.  &  Ad.  139. 
(■«)  (1777),  2  Cowp.  581. 
(0  (1810),  12  East,  330  ;  si^yra,  d.  309. 
(j()  (1829),  9  B.  &  C.  820  ;  siqjrd,  p.  3:U>.  (.;■)  (1832),  3  B.  &  Ad.  139. 
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consideration  nioroly  because  it  was  paid  in  order  to  earn  ])rotits 
which  were  not  in  themselves  rateable.  And,  assuniinti'  the 
proprietors  of  the  navigation  to  be  occupiers  of  the  dam,  they 
cannot  be  held  altogether  exempt  merely  because  the  tolls  (which 
the  occupation  of  the  dam  enables  them  to  earn)  are  earned  on  a 
river  of  which  they  are  not  in  occu]>ation. 

Tolls  for  passing  through  locks. — In  the  early  case  of  J*,  v^ 
Cardtngton  (?/ ),  it  was  held  that  the  owner  of  tolls  paid  for  passing 
a  sluice  (in  a  natural  river  niad<'  navigable  by  means  of  such 
sluices)  was  rateable  in  the  parish  in  which  the  sluice  was  situated 
for  all  the  tolls.  It  was  subsequently  decided  that  tolls  per  se 
could  not  be  rated,  l)ut  that  they  could  Ite  rated  indirectly  as 
constituting  part  of  the  profits  of  the  land  (:)  ;  and  that  mileage 
tolls  were  to  be  rated  in  every  parish  m  which  the  tolls  were 
earned  (a).  In  7?.  v.  Lower  ^ritton  {!>),  it  was  contended  that  se[)arate 
dues  paid  (in  addition  to  mileage  tolls)  by  vessels  ])assing  through 
two  locks,  forming  the  communication  between  the  river  Severn 
and  a  canal,  should  l)e  divided  amongst  all  the  parishes  through 
which  the  canal  ran,  on  the  ground  that  the  canal  contril)uted  to 
earn  the  profits  produced  at  the  locks.  But  the  Queen's  Bench 
held  that  the  lock  dues  must  be  rated  only  in  the  parish  in  which 
the  locks  were  sitnated.     Bayley,  J.,  said  : 

"  We  are  of  opinion,  that  there  is  no  distinction  as  to  the  principle  of  its 
rateability  between  a  lock  and  a  portion  of  a  canal  or  river  navigation  ;  and 
that,  whether  the  subject-matter  of  the  occupation  be  productive  of  itself ,  or 
rendered  productive  by  something  brought  from  another  parish,  or  by  being 
used  in  conjunction  with  property  in  another  parish,  no  difference  is  to  be 
made  in  the  mode  of  rating.  Thus,  whether  the  water  in  a  canal  be  brought 
from  the  same  parish  or  another  parish,  whether  conveyed  in  pipes  or  carts 
or  by  engines,  makes  no  difference,  if  the  land  in  which  it  is  placed  be 
thereby  rendered  more  valuable.  It  makes  no  difference  whether  it  remains 
comparatively  still  as  in  a  canal,  or  moves  constantly  as  in  a  river,  or 
occasionally  as  in  a  lock,  nor  does  it  make  any  difference  that,  unless  there 
was  a  canal  in  another  parish  connected  with  the  lock,  no  profit  would  be 
gained.  It  might  as  well  be  contended  that  the  profits  of  a  bridge  which 
would  not  arise  unless  there  were  roads  to  it,  or  of  land  rendered  more 
valuable  by  roads  in  an  adjoining  parish,  should  be  rated  in  part  only  in  the 
})arish  in  Avhich  such  bridge  or  land  is  situate  "  (r). 

(//)  (1777),  2  Cowp.  581.  Although  this  case  was  appmved  in  R.  v.  Xirknl.ioii 
(cited  below),  it  is  very  difficult  to  reconcile  it  with  a  later  case,  A',  v.  Ai7-r  and 
Citldi-r  (1S32),  3  B.  &  Ad.  189.  It  is  submitted  that  if  the  cases  cannot  1)0 
reconciled,  B.  v.  Cardhigtoii  should  be  followed  rather  than  /i'.  v.  Aire  und  Coldrr: 
ridr  gupra,  p.  337. 

(-)  See  R.  V.  Macdonald  and  R.  v.  McJioIson  (1810).  12  East,  324,  330,  xvpni, 
pp.  33.>,  309. 

00  See  R.  v.  .yilf<»i  (1819),  3  B.  &  Aid.  112  :  /.'.  v.  Palmer  (1823),  1  B.  k  C. 
.j4(;.  hifr/i.  p.  34U. 

(/>)  (1829),  9  B.  &  C.  810. 

(f)  Cf.  R.  V.  Iluimncrsmlth  Bridge  Co.  (1849),  15  Q.  B.  3G9,  .lupra,  p.  316. 


CHAP.  XVII.]       TOLLS    FOR    PASSING    THROUGH    LOCKS.  339 

In  R.  V.  Aire  and  Calder  (d),  the  owners  of  certain  mills  in  the 
p:irish  of"  Hunslet  were  by  Act  of  Parliament  entitled  to  tolls  for 
all  ships  passing  a  lock  in  another  parish,  as  compensation  for  loss 
of  water  caused  by  the  navigation,  and  they  were  rated  in  Hunslet 
for  the  tolls.     Lord  Tenterden,  C'.J.,  said  : 

'•  The  rate  cannot  be  supported.  The  toll  itself  is  clearly  not  a  subject 
of  rate,  and  if  it  were  it  does  not  arise  in  Hunslet.  Then  can  the  owners  of 
these  mills  be  rated  in  respect  of  the  toll,  as  a  compensation  paid  to  them 
for  their  loss  of  water  V  They  might  have  let  the  mills,  reserving  the  toll 
to  themselves  ;  and  if  they  had  done  so,  could  they  have  been  rated  on 
account  of  the  toll  ?  It  appears  to  us  that  they  cannot,  in  respect  of  this 
compensation,  be  considered  as  occupiers  of  any  property  in  Hunslet  pro- 
ducing a  profit  there.  Suppose  that  instead  of  the  toll  an  annual  rent  had 
been  given,  or  a  sum  in  gross  from  which  they  derived  an  income.  Could 
they  have  been  rated  in  respect  of  that,  as  profit  arising  from  then-  property 
in  Hunslet  ?  " 

This  judgment  marks  the  distinction  which  must  be  drawn  in 
considering  whether  a  payment  to  a  person  who  is  both  owner  and 
occupier,  must  be  taken  into  account  in  ascertaining  the  rateable 
value  of  his  property.  If  the  payment  is  one  which  any  occupier 
would  receive  as  a  necessary  adjunct  to  his  occupation,  then  the 
payment  must  be  taken  into  account  as  enhancing  the  rateable 
value.  But  if  the  payment  is  of  such  a  kind  that,  when  the  owner 
and  the  occupier  are  different  persons,  it  belongs  to  the  owner  and 
not  to  the  occupier,  then  it  cannot  be  regarded  as  enhancing  the 
rateable  value  ;  for  the  tenant  would  not  be  willing  to  give  a 
higher  rent  on  account  of  a  payment  made  to  his  landlord  (e). 

The  measure  of  the  rateable  value  of  canals. — As  is  stated  in 
<  'hapter  XI.,  supra,  p.  118,  special  Acts  have  in  many  cases  con- 
ferred on  canals  a  total  or  partial  exemption  from  rating.  But 
where  no  such  exemption  applies,  land  taken  for  a  canal  is  rateable, 
not  according  to  the  value  of  the  land  when  it  was  taken  for  the 
purposes  of  the  canal,  but  according  to  that  value  which  it  has^ 
acquired  from  its  having  been  used  for  the  purposes  of  the- 
canal  (/).  Its  rateable  value  as  a  canal,  since  the  passing  of  the 
Parochial  Assessments  Act,  183G,  must  be  estimated  by  reference 
to  the  rent  which  a  yearly  tenant  may  be  expected  to  give.  But 
even  before  the  passing  of  that  Act,  the  same  measure  of  value  was 
applied,  and  it  was  held  that  the  owners  of  a  canal  must  be  rated, 
not  on  the  full  amount  of  the  net  profits,  but  on  the  amount  which 

00  (1832),  3  B.  &  Ad.  533.  With  this  case  compare  JR.  v.  Woldng  (1835),  4  A.  &: 
E.  40,  and  the  remarks  thereon,  Infra,  p.  3-1:5. 

(0  Cf.  R.  V.  Fletton  (1861),  30  L.  J.  M.  C.  89  ;  3  E.  &  E.  450,  snpra,  p.  241  ; 
Shropshire  Union  Rail.  Go.  y.  Laiyleij  (18(38),  32  J.  P.  791,  .sw^jm,  p.  216  ;  Ncw- 
iiKirket  Rail.  Co.  v.  St.  Andreics,  Cambriclgi'  (1854),  3  ¥..  k.  B.  94,  supra,  p.  214. 

(/)  R.  v.  St.  Peter  the  Great,  Worecste'r  (1826),  5  B.  &  C.  473. 

z  2 
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■a  tenant  would  give  (//).     In  other  words,  a  deduction  for  tenant's 
profits  was  allowed  (h). 

In  B.  V.  Chaplin  (/),  the  ])roprietors  of  a  canal,  in  the  year 
before  the  making  of  the  rate  under  appeal,  granted  a  lease  of  it, 
the  lessee  paying  no  rent  to  the  lessors,  but  paying  the  interest  on 
a  mortgage-debt  incurred  by  the  lessors.  It  was  held  that  the 
payment  of  interest  was  in  effect  a  payment  of  rent,  and  that  it 
was  the  best  criterion  of  value. 

In  what  parish  canal  tolls  must  be  rated. — The  first  reported 
case  on  the  subject  subsequent  to  7v\  v.  Macdonald  and  li.  v. 
Nicholson  (k),  appears  to  be  li.  v.  Milton  (/).  In  that  case,  the 
appellant  was  rated  in  one  parish  for  the  whole  of  the  "  tonnage 
dues "'  payable  in  respect  of  a  canal  running  through  several 
parishes  :  it  was  held  that  the  dues  could  be  rated  as  part  o£  the 
profits  of  the  land  (m),  but  could  be  so  rated  only  in  the  parish  in 
which  the  land  lay,  and  therefore  that  the  rate  appealed  against 
was  wrong.  This  decision  was  clearly  inconsistent  with  H.  v.  Aire 
unci  Colder  (/?),  R.  v.  Page  (o),  and  R.  v.  Stajfordshi re  and  Wor- 
cestershire Canal  Co.  {[>)',  and  it  was  confirmed  in  R.  v.  1* aimer  {q), 
which  finally  overruled  those  three  cases.  Abbott,  C.  J.,  in  giving 
judgment  in  R.  v.  Palmer,  said  : 

"  It  must  be  recollected  that  when  those  cases  \_R.  v.  Page,  R.  v.  Aire  and 
Calder,  and  R.  v.  Staffordshire  and  Worcestershire  Canal  Co.]  came  before  the 
court,  it  had  not  been  decided  that  tolls  ^^er  se  were  not  rateable.  That  is 
now  fully  established  by  the  case  of  R.  v.  Nicholson  (r).  The  proprietors  of 
a  navigation  are  therefore  rateable  only  as  the  occupiers  of  the  canal,  or  land 
covered  with  water,  for  their  tolls,  as  profits  arising  out  of  that  land  so  used. 
They  are  rateable,  therefore,  in  every  parish  through  which  the  canal  passes, 
in  respect  of  the  land  there  situate,  and  so  used  for  the  canal.  The  true 
principle  of  rateability  is  this  :  the  land  is  to  be  rated  to  the  relief  of  the 


0/)  See  R.  V.  Oxford  Canal  Co.  (1825),  4  B.  &:  C.  74  ;  R.  v.  Trustees  of  Duke  of 
Brl(lge%oater  (1829),  9  B.  &  C.  68  ;  R.  v,  Tomlinson  (1829),  9  B.  &  C.  163  ;  R.  v. 
Lower  Milton  (1829),  9  B.  &  C.  810 ;  R.  v.  WoUng  (1835),  4  A.  &  E.  40  ;  cf.  R.  v. 
Adames  (1832).  4  B.  &  Ad.  61. 

(A)  .Some  adJitional  remarks  as  to  the  method  of  calculating  the  rent  which  may 
be  expected  for  a  canal  will  he  found  infra,  p.  344. 

(/)  (1831),  1  B.  &  Ad.  926. 

(/.')  (1810),  12  East.  324.  330  :  ride  supra,  p.  309. 

{I)  (1819),  3  B.  &  Aid.  112. 

(///)  On  the  authority  of  /?.  v.  Macdonald,  supra. 

(11)  (1788),  2  T.  R.  660,  supra,  p.  334. 

(<0  (1792),  4  T.  R.  543. 

(/>)  (1799),  8  T.  R.  340.  The  effect  of  this  case  is  clearly  misstated  in  R.  v. 
Milton,  3  B.  &  Aid.,  at  p.  117,  by  Bayley,  J.,  who  tries  to  reconcile  it  with  the 
judgment  he  was  then  giving  :  the  judgment  of  Lord  Kexyon,  C.J.,  8  T.  R.  at 
p.  349,  shows  that  this  is  impossible. 

(</)  (18_'3),  1  B.  &  C.  546.  A  decision  to  the  same  effect  was  given  in  R.  v.  Earl 
of  Portmnrc  (1823),  1  B.  &  C.  551  :  see  also  R.  v.  Trent  and  Mersey  Nariqation 
(1823),  1  B.  &  C.  .54.5. 

(/•)  (1810),  12  East,  330. 
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poor  in  the  parish  where  it  is  productive  of  profit  (s)  to  the  proprietor,  and 
in  proportion  to  that  profit,  which  may  be  considered  as  in  the  nature  of  a 
rent  received  by  the  proprietor  for  the  use  of  his  land  within  the  parish." 

In  R.  V.  Od'ford  Canal  Co.  {t),  the  company  were  compensated 
lor  damage  apprehended  from  the  construction  of  a  competing 
canal,  bj  an  Act  which  substituted  for  a  mileage  toll  a  fixed  toll 
(irrespective  of  distance  travelled  on  their  canal)  on  goods  passing 
to  or  from  the  new  canal.  It  was  held  that  the  company  were 
rateable  in  respect  of  the  "  compensation  toll,"  which  was  to  be 
regarded  as  earned  in  every  parish  along  the  line  of  the  canal,  and 
was  to  be  rated  there. 

Apportionment  of  rateable  value  among  several  parishes. — 

It  having  been  determined  that  a  canal  running  through  several 
})arishes  must  be  rated  in  all  the  parishes,  there  remains  the  question 
on  what  principle  is  the  rateable  value  to  be  apportioned  to  the 
several  parishes.  On  this  point  the  leading  case  is  M.  v.  Kings- 
winford  (u)  ;  it  appears  to  be  the  earliest  reported  case  on  the 
subject,  and  is  the  foundation  of  the  so-called  "  parochial  principle  " 
which  has  been  very  generally,  but  not  universally,  applied  to  the 
rating  of  railways  as  well  as  canals.  In  that  case  it  was  contended 
that  the  whole  of  the  tolls  received  by  a  canal  company  constituted 
the  profits  of  all  the  land  occupied  by  the  whole  line  of  the  canal  ; 
and  that  consequently  the  company  should  be  rated  for  that  pro- 
portion of  the  entire  profits  which  the  land  occupied  in  the  parish 
bore  to  the  whole  of  the  land  occupied  by  the  canal.  But  the 
Queen's  Bench  held  that  the  company  should  be  rated  in  each 
])arish  in  proportion  to  the  profits  earned  in  the  parish,  without 
regard  to  the  area  of  land  occupied  (.c).  The  great  importance 
of  the  case  renders  it  desirable  to  consider  the  judgment  in  which 
Bayley,  J.,  said  (f/)  : 

"  Tolls,  eo  noiuine,  are  not  rateable  ;  but  if  the  subject-matter  out  of 
which  the  tolls  arise  be  one  mentioned  in  the  Statute  of  Elizabeth,  as  the 
object  of  rate,  then  that  may  be  rated  by  name,  and  the  tolls  which  con- 
stitute its  profits  may  be  thus  made  to  contribute  to  the  relief  of  the  poor. 
A  canal  company,  therefore,  is  liable  to  be  rated  in  respect  of  the  land 
which  they  occupy  in  every  parish  through  which  the  canal  passes,  and  for 
that  value  which  the  land  there  produces.  The  traffic  on  the  canal  may  be 
greater  in  some  parishes  than  others,  or  the  rates  may  be  unequal,  and  thus 

(*■)  The  language  is  not  quite  accurate ;  for  "  productive  of  profit "  the  word 
"valuable"  should  have  beeir  used.  Land  which  is  valuable  is  rateable,  even  thoujjh 
it  be  producrive  of  no  profit.  The  point  bect)nies  of  importance  in  apportioning  the 
value  of  a  canal  among  several  parisiies  :  see  Appendix  I.,  infra. 

(t)  (1825),  4  li.  &  C.  74. 

(iO  (1827),  7  B.  &  C.  2^5. 

(./■)  The  same  rule  was  followed  in  H.  v.  ChajjUn  (1831),  1  B.  &  Ad.  U26. 

(y)  7  B.icC,  at  pp.  2-11,  242. 
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the  net  profits  which  constitute  the  value  of  the  land  used  for  the  canal  may 
vary  in  different  parishes.  The  company  ought  to  be  rated  in  each 
particular  parish  in  proportion  to  the  profit  which  they  derive  from  the  land 
there  used  by  them  for  the  purpose  of  the  canal.  If  a  canal  runs  through 
six  difl'erent  parishes  and  there  is  the  same  traffic  through  the  whole  line  of 
the  canal,  every  part  of  the  canal  will  earn  an  equal  proportion  of  the  tolls. 
But  it  may  happen  that  in  that  part  of  the  canal  situate  in  one  parish  there 
may  be  double  or  treble  the  traffic  which  there  is  in  any  other  of  the  six. 
Why  are  the  other  parishes  to  have  any  part  of  the  tolls  earned  in  that 
parish  ?  The  land  in  those  parishes  contributes  nothing  towards  earning 
the  sum  derived  in  the  other  parish  from  the  use  of  the  land  there.  The 
true  principle  is  this  :  a  canal  company  is  to  contribute  to  the  relief  of 
the  poor  in  each  parish  thi-ough  which  the  canal  passes  in  proportion  to  the 
profit  which  they  derive  from  the  use  of  their  land  in  that  parish.  If  the 
profit  arising  from  a  given  quantity  of  land  vary  in  different  parishes,  the 
rate  must  vary  in  the  same  proportion." 

In  considering  this  judgment  it  is  to  be  noticed  that  the  court 
appear  to  assume,  as  a  fact,  that  no  part  of  the  canal  had,  or  coukl 
have,  any  value  for  the  purposes  of  the  canal  company  except  as 
being  directly  productive  of  profit.  This  may  have  been  true  of 
the  particular  canal  to  which  the  case  related,  but  it  is  ol)vious  that 
it  is  not  necessarily  true  of  all  canals,  and  still  more  ol)vious 
that  it  is  not  necessarily  true  of  all  railways,  to  which  the  decision 
has  been  frequently  a})})lied.  The  judgment  is  based  u})on  the 
assumption  that,  because  the  profit  earned  by  the  whole  line  of 
canal  is  the  cause,  and  the  measure,  of  the  value  of  the  whole  liiu', 
therefore  the  profit  earned  by  the  part  in  each  ])arish  is  the  cau>e, 
and  the  measure,  of  the  value  of  that  part.  But  it  seems  clear  that 
this  is  not  necessarily  the  fact  in  every  case  (»). 

The  jDrinciple  laid  down  in  i?.  v.  KIngswinford  (a),  has,  however, 
been  expressly  approved  in  M.  v.  Woking  (b),  and  has  been  ajiplied 
to  the  rating  of  railways  in  R.  v.  London  and  South  Western 
Rail.  Co.  (f),  in  R.  v.  Great  Western  Rail.  Co.  (d),  and  in  R.  y. 
London,  Brighton  and  Sovth  Coast  Rail.  Co.  (e).  In  R.  v.  Great 
Western  Rail  Co.  (/')  both  parties  accepted  the  principle,  and 
applied  it  in  the  same  way  to  the  gross  receipts,  though  they  may 
not  have  followed  precisely  the  method  of  calculation  used  in 
R.  V.  Kingsicinford.  It  must,  however,  be  noticed  that  some  of 
the  more  modern  railway  cases  (g)  have  adopted  a  principle  which 
is  really  inconsistent  with  that  laid  down  in  R.  v.  Kingsioinford  ; 

(r)  The  subject  is  further  considered  in  Appendi.x  I. 

{a)  (1827),  7  B.  &  C.  236. 

(&)  (1835),  4  A.  &  E.  40,  at  p.  50. 

(f)  (1842),  ]  Q.  B.  558. 

id)  (]84(;).  0  Q.  B.  179  ;  15  L.  J.  M.  C.  80. 
(e)  (1851).  ]5  Q.  B.  313,  see  pp.  358—361. 
(/)  (1852),  15  Q.  B.  379,  1085. 

(g)  These  cases  are  considered  supra,  pp.  212 — 214. 
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unci    the    cases    cited    Ijelow,    relating   to    canals,    are    not    quite 
consistent  with  it. 

Conflict  with  later  decisions  as  to  parochial  principle. — In 

Li.  V.  Kiutfsicinford  {h),  the  canal  company  were  held  to  be  rateable 
in  proportion  to  the  net  profits  earned  in  the  parish  ;  i.e.,  in  pro- 
portion to  the  gross  earnings  in  the  parish  minus  the  expenses  in 
the  parish.  Two  years  later,  in  H.  v.  O.vford  Canal  Co.  (/),  the 
court  were  asked  to  decide  whether,  in  making  a  deduction  for 
repairs,  a  mileage  proportion  of  the  cost  of  repairing  the  whole 
length  of  the  canal,  or  the  actual  cost  of  repairs  in  the  particular 
j)arish,  should  be  allowed.  Bayley,  J.,  said  {k)  :  *'  The  rate  is  to 
be  in  proportion  to  the  value  of  the  land  in  the  parish  where  the 
rate  is  made.  Therefore  all  expenses  incurred  in  repairing  that 
part  of  the  canal  in  that  parish  must  be  allowed."  Littledale,  J., 
added  :  "  The  banks  in  one  parish  may  require  more  repair  than 
in  another,  or  there  may  be  locks  which  require  frequent  repair  : 
so  that  it  may  happen  that  a  given  part  of  the  canal  may  yield  no 
profit  whatever  "  (/) .  The  remarks  here  quoted  were  made  during 
tlie  course  of  the  argument  only  :  they  appear,  however,  to  be 
affirmed  by  the  opening  words  of  the  considered  judgment  of  the 
court  (/n),  and  they  are  further  supported  by  the  considered  judg- 
ment of  Lord  Denman,  C.J.,  in  R.  v.  Woking  (ii),  in  which  he 
said  :  "  The  necessary  repairs  and  expenses  must  of  course  be 
deducted,  and,  as  theij  are  found  to  he  equal  throughout  the  line,  the 
proportion  of  the  parish  of  Woking  is  to  be  ascertained  by  a 
mileage  calculation."  This  implies  that  where  the  cost  of  repairs 
is  not  uniform,  there  must  be  deducted  in  each  parish  the  actual 
cost  of  repairs  in  that  parish.  But  this  principle  was  expressly 
rejected  in  i?.  v.  Coventry  Canal  Co.  (o),  in  which  Lord 
Campbell,  (J.J.,  in  delivering  the  judgment  of  the  court,  said  : 

"  The  expense  of  maintaining  the  two  locks  within  the  township  does  not 
come  within  the  category  of  local  expenses,  and  ought  to  be  thrown  upon  the 
wliole  line  of  the  canal.  This  must  be  considered  as  one  of  the  points 
decided  in  R.  v.  Great  Weatern  Rail.  Co.  (j))-  That  was  the  case  of  rating  a 
railway  ;  and  there  the  question  arose  how  the  expenses  of  maintaining  such 
works  as  a  tunnel  or  an  inclined  plane  should  be  dealt  with.  The  court  said  : 
'  Without  these  the  traffic  on  either  side  could  have  no  existence.  It  would 
be  wrong  to  set  these  wholly  and  exclusively  against  the  receijits  earned  in 

(/()  C1827),  7  B.  &  C.  286,  ^iqjra,  p.  Ml. 

(/■)  (1829),  10  B.  &  C.  163.  (A)  10  B.  &  C,  at  p.  176. 

(^A  This  suggests  that  the  court  were  prejjared  to  follow  i?.  v.  Kbiifgiv/nfortl  (1827), 
7  11  &  C.  236,  to  its  logical  conclusion,  and  to  hold  that,  when  profits  disappeared 
rateable  value  disappeared  also  ;  but  see  London  and  Xofth  Western  Rail.  Co.  v. 
Cannorh  (1863),  '.)  L.  T.  32.5,  supra,  p.  213. 

(«0  See  10  B.  &  C.  at  p.  177. 

(/t)  (183.5),  -1  A.  &  E.  40,  at  p.  51.  ((^)  (1859),  1  E.  &  E.  .572. 

ip)  (1852),  15  Q.  B.  379,  1085,  supra,  p.  208.  This  case  was  decided  after  B.  v. 
Woking,  supra. 


344  CANALS    AND    NAVIGABLE    KIVERS.  [PART  III. 

tlie  same  part  of  the  line.'  The  locks  on  a  canal  are.  like  inclined  planes  on 
a  railway,  to  permit  a  transit  where  there  is  a  change  in  the  level  of  the 
country  to  be  travelled  over.  If  there  were  an  aqueduct  created  to  carry  a 
canal  across  a  valley,  the  annual  expense  of  repairing  it  might  very  possibly 
be  greater  than  the  whole  of  the  gross  receipts  from  the  traffic  on  the  canal 
within  the  parish  where  the  aqueduct  stands.  Shall  it  be  said  that  the  canal 
company  is  not  liable  to  be  rated  to  the  relief  of  the  poor  within  the  parish  V 
If  not,  the  ratepayers  are  damnified  l)y  the  canal  passing  through  the  parish  : 
for  thereby  the  number  of  the  poor  to  be  relieved  may  l)e  increased,  and  the 
property  rateable  will  certainly  be  diminished  for  the  land  occupied  by  the 
caual,  which  was  before  rated,  would  cease  to  be  rateable." 

From  Avliat  has  been  said  in  dealino-  with  railways  {q),  it  will 
appear  that  in  the  writer's  opinion  it  is  in)})Ossil)le  to  support  the 
decision  of  Lord  C*AMPBELL  in  h'.  y.  Great  U^esfcrn  Rail.  Co.  (r) 
and  R.  v.  Coventvij  Canal  Co.  (.s),  that  in  ratin<i'  a  railway  or  canal, 
the  repairs  of  the  rateable  hereditament  in  one  parish  ou^ht  to  be 
spread  over  all  the  parishes  into  w  Inch  the  railway  or  canal  system 
extends  ;  and,  indeed,  the  decision  seems  to  be  in  conflict  with 
London  atid  J^ort/i    Western  Rail.  Co.  v.  Harhorne  (f). 

Proof  of  receipts  of  a  canal  company. — The  Hailway  and 
Canal  Traffic  Act,  1888  (ii),  by  s.  48,  proA^ides  that  on  any  rating 
appeal,  and  ])efore  any  court  where  it  may  be  material  to  show  the 
receipts  of  a  railway  or  canal  company,  they  may  l)e  })roved  by  an 
affidavit  or  statutory  declaration  of  an  officer  of  the  company. 
The  section  has  been  already  considered  in  dealint;  with  rail- 
ways (",*■)• 

Deductions  to  be  made  from  receipts. — Where  the  rateable 
value  of  a  canal  is  calculated  from  the  profits,  there  must  of  course 
be  deducted  the  working  expenses,  and  the  cost  of  maintenance 
and  repair.  The  distribution  of  these  expenses  among  the  several 
parishes  through  which  the  canal  runs  has  been  already  con- 
sidered (y\  The  \\ooy  rate,  and  the  ex])enses  of  supplying  water 
to  the  canal  must  be  deducted  (c).  An  allowance  must  also  be 
made  for  tenant's  profits  (a).  But  questions  have  arisen  whether 
some  outgoings  (not  of  the  nature  of  working  expenses,  or  repairs, 
etc. )  are  [)roper  deductions  from  the  gross  receipts.  In  li.  v. 
Wolina  (a),  the  pi'oprietors  of  the  River  Wey  Navigation  were  by 
their  special  Act  bound  to  pay  certain  tonnage  dues  to  certain 
landowners  (by  way  of  compensation,  for  loss  of  water,  etc.).     The 

(q^   Virl"  suj?ra,Y>.2\l.  («)  51  &  52  Vict.  c.  25. 

(/•)  (1S.".2).  l.">  Q.  B.  87!t,  108."),  is-i>j)r/i,  p.  20S.  (.r)    Vi(h'  .supni,  p.  251. 

(.*)  (185'J).  1  E.  &  ¥j.  572.  ('/)    Vhlc  .suijrii,  p.  343. 

(0  (1870),  34  J.  P.  644,  xnpru,  ]).  20!». 

Cr)  See  11.  v.  Oxford  Canal  Co.  (182'J).  10  B.  ic  C.  1C>3  :  and  (as  to  poor  rate)  see 
also  R.  v.  lIuU  Dork  Co.  (1824).  3  li.  A:  C.  516,  siqrm,  p.  126. 
(rt)  R.  V.  Woking  (1835),  4  a!  &  Ei  40. 
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proprietors  claimed  to  make  deductions  for  these  payments,  on  the 
ground  that  they  would  cause  the  property  to  let  at  a  lower  rent  : 
but  the  court  disallowed  the  deductions.  Lord  Denman,  C.J., 
said  (b)  : 

"  These  [payments]  are  payable  out  of  the  profits  of  the  canal  and  are  in 
truth  nothing  more  than  rent  :  they  do  not  affect  the  value  of  the  occupation, 
or  the  rent  which  a  tenant  would  give,  but  only  show  amongst  whom  and  in 
what  proportion  the  rent,  or  profits,  are  to  be  divided.  The  poor  rates  must 
be  paid  on  the  whole  of  the  profits  by  those  who  I'eceive  them,  viz.,  the 
proprietors,  and  they  must  settle  the  matter  as  they  can  with  those  who  are 
entitled  to  shai'e  the  profits  with  them." 

This  case  must  be  compared  with  I{.  v.  Rhymney  Rail.  Co.  (c) 
which  followed  it.  Had  the  proprietors  of  the  navigation  in 
R.  V.  Woking  paid  a  lump  sum  by  way  of  compensation  to  the 
landowners,  in  lieu  of  the  payments  required  by  the  special  Act, 
it  is  obvious  that  the  lump  sum  so  paid  could  not  have  been 
brought  into  account  in  calculating  the  rateable  value  (d).  On  the 
other  hand,  where  traders  occupy  property  under  a  special  Act 
which  limits  the  charges  which  they  can  make  to  the  jjuhlic- 
generally,  that  restriction  on  the  profit-earning  capacity  of  the 
undertaking  must  be  taken  into  account  (e).  If  the  land  to  be 
rated  is  by  statute  "  struck  with  sterility,"  or  partial  sterility,  so 
that  its  fruitfulness  is  limited,  that  must  be  taken  into  account  ;. 
but  if  the  statute  has  merely  said  who  shall  reap  the  fruits,  leaving 
the  fruitfulness  undiminished,  it  is  immaterial  whether  the  occupier 
rea])s  the  fruits  for  his  own  benefit  or  not  (/'). 

With  the  decision  in  R.  v.  Wokiny  {</),  it  is  useful  to  compare 
R.  V.  Aire  and  C alder  (Ji),  in  which  persons  receiviny  tolls  payable 
as  compensation  for  loss  of  water  were  held  not  rateable  for  such 
tolls.  Each  case  is  the  converse  of  and  supplemental  to  the 
other. 


0';)  4  A.  &P:.,at  p.  51. 

(<■)  (18«9),  L.  li.  i  Q.  B.  276,  .•;?/j>^w,  p.  248. 

(r/)  111  Mt'lhonriir  Tramicay  Cn.  v.  Mayor,  etc.,  of  Fltzroy,  [1901J  A.  C.  lo3,  at 
pp.  169 — 171,  it  was  held  that,  in  rating  a  tramway  company,  no  deduction  from  the 
receipts  could  be  made  in  respect  of  annual  payments  made  to  the  municipal  corpora- 
tion for  the  right  to  work  the  tramways. 

{<■)  London  County  Counril  v.  Krith  and  West  Ham,  [1893]  A.  C.  .562,  at  p.  .".92  ;. 
Eyde's  Kat.  App.  (1891—1893)  413,  at  p.  428,  Kupnt,  p.  172;  Sculcoati's  Union  v. 
H}dl  Dock  Co.,  [1895]  A.  C.  136,  at  p.  149,  ,mj)rii,  p.  240  ;  but  see  the  remarks  on, 
the  latter  case,  suprii,  pp.  245,  246. 

(/")  See  also  pp.  246 — 248,  .mjjra. 

(//)  (1835),  4  A.  &  E.  40. 

(/O  (1832),  3  B.  &  Ad.  533,  svjira,  p.  339. 
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Preliminary. — Before  the  decision  o£  Jones  v.  Mersey  Docks  (a), 
it  might  be  contended  that  harbours  or  docks  occupied  by  special 
commissioners,  or  local  authorities,  were  not  rateable  on  the 
ground  that  they  were  occupied  lor  ""  public  purposes."  This  con- 
tention is  no  longer  possible,  but  exemption,  or  partial  exemption, 
may  still  be  claimed  in  some  cases  on  the  ground  that  the  harbour, 
or  dock,  which  is  rated  is  not  within  the  parish  for  which  the  rate 
is  made,  or  within  any  parish  at  all.  The  further  questions  which 
may  arise  are  in  respect  of  what  tolls  or  dues  can  the  occupiers  of 
the  harbour  or  dock  be  rated  ?  and,  where  the  harbour  or  dock 
extends  into  several  parishes,  on  what  principle  is  the  rateable 
Aalue  to  be  apportioned  among  those  parishes  ? 

Boundary  of  parish  on  the  sea-shore,  and  in  tidal  rivers. — 

It  seems  clear  that  at  common  law  the  boundary  of  a  parish  on 
the  sea-shore  does  not  extend  below  low-water  mark  :  and  that  the 
land  between  high  and  low-water  mark  ma//  he  within  the  pai'ish, 
and  may  be  proved  to  be  so  •'  by  perambulations,  common  reputa- 
tion, known  metes  and  bounds  and  the  like  "  ;  but  the  burden  of 
proof  lies  on  those  alleging  it  to  be  within  the  parish,  and,  in  the 
absence  of  evidence,  it  must  (at  common  law)  be  taken  not  to  form 

(a)  (18(55),  11  H.  L.  Cas.  443  ;  siijmi,  p.  132. 
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part  of  the  parish  (Jj).  AVhether  the  rule  of  law  which  applied  to 
the  shore  of  the  sea  applied  also  to  the  shore  of  a  tidal  naviu;able 
river,  was  not  clear  (c).  But  the  common  law  as  to  the  shore  of 
■the  sea  and  of  a  river  is  now  altered  by  s.  27  of  the  Poor  Law 
Amendment  Act,  1868  (d)^  which,  after  dealing"  with  extra-jjaro- 
chial  places,  enacts  that — 

"  Every  accretion  (e)  from  the  sea,  whether  natural  or  artificial,  and  the 
part  of  the  sea-shore  to  the  low-water  mark,  and  the  bank  of  every  river  (/) 
to  the  middle  of  the  stream,  which  on  the  twenty-fifth  day  of  December 
next  shall  not  be  included  within  the  boundaries  of  or  annexed  to  and 
incorporated  with  any  parish,  shall  for  [all  civil  parochial]  purposes  be 
annexed  to  and  incorporated  with  the  parish  to  which  such  accretion,  part, 
or  l)ank  adjoins,  in  proportion  to  the  extent  of  the  common  boundai-y.'" 

Under  this  section  the  bed  of  the  sea  below  low-water  mark  is 
not  brought  within  the  parish  (v),  but  in  some  cases  places  below 
low- water  mark  have  been  added  to  the  adjoiuing  parish  under 
special  Acts  or  orders  of  the  Local  Government  Board  or  the  Board 
of  Trade   (Ji). 

It  must  be  specially  noticed  that  the  question  of  the  parish  boun- 
dary is  distinct  from,  and  independent  of,  the  question  in  whom  the 
soil  is  vested,  whether  in  the  (.rown  or  in  a  subject.  And  the 
parish  boundary  is  independent  of  the  county  boundary,  the  fore- 
shore being  at  common  law  part  of  the  county,  whether  within  a 
parish  or  not  (/). 

Rateability  of  dock  and  harbour  dues  and  tolls. — We  have 
■already  seen  (h)  that  tolls  are  not  rateable  per  se  :  but  where  land 
affords  facility  for  taking  tolls,  or  tolls  are  paid  for  the  use  of  laud, 

(ft)  R.  V.  Musson  (1858),  8  ¥..  &  B.  900.  See  also  E.  \.  Gee  (1859),  1  E.  &  E. 
1068. 

(r)  In  Bulie  of  Brldfjewdtcr'ti  Tru.^itccx  v.  BootJc  (1866),  L.  K.  2  Q.  B.  -i  (which 
related  to  the  River  Mersey)  it  was  held  that  the  same  rule  appHed  :  but  in  McCanmmy, 
Sinclair  (1859),  2  E.  &  E.  53  ;  28  L.  .J.  ^l.  C.  2i7  (which  related  to  the  Thames 
at  Rotherhithe),  it  was  held  that  it  did  not ;  hut  Blackburx,  J.,  in  Ipsivic/i  Bock 
Gimmixxiii tiers  v.  St.  Prter\%  Ijjsivich  (1866),  7  B.  ^t  8.  310,  at  p.  346,  pointed  out 
that  McC(ninoti  v.  Sinchilr  was  not  "  consistently  reported  "  in  the  two  volumes  above 
cited.     See  also  Waterloo  Bridge  Co.  v.  Cull  (1859J,  1  E.  &  E.  213. 

(rO  31  &  32  Vii-t.  c.  122. 

(')  A  pier, consisting  of  a  wooden  deck  resting  on  iron  piles,  was  held  not  to  be  an 
"accretion  from  the  sea."  nor  an  extra-parochial  place  within  the  earlier  part  of  the 
section,  in  Blackpoul  Bier  Co.  v.  Fylde  Union  (1877),  46  L.  .1.  M.  C.  189. 
Whether  a  stone  pier  would  be  an  accretion,  qutere. 

(/)  It  seems  to  make  no  difference  whether  it  be  a  tidal  navigable  river  or  not. 

(,'/)  The  question  how  far  "'the  realm  of  England  "  extends  below  low-water  mark 
was  much  discussed  in  R.  v.  Keyn  {'Hie  Fra/ico/iia  Case')  (1876),  2  Ex.  D.  63.  See 
also  41  (fc  42  Vict.  c.  73,  passed  in  consequence  of  that  decision. 

(/()  See,  for  example,  51  *:  52  Vict.  c.  clxx.  (Torquay)  ;  51  &  52  Vict.  c.  clxxii. 
s.  60  ;  53  &  54  Vict.  c.  Ixii.  s.  46  (Brighton)  ;  60  &  61  Vict.  c.  cxxxix.  (Margate)  ; 
61  &  62  Vict.  c.  ccxlix.  s.  6  (Lincoln  and  East  Coast  Railway  and  Dock  Act)  ;  61  & 
€2  Vict.  c.  cci.  (Southwold  (Jrder,  Art.  40)  ;  62  &  63  Vict.  c.  clxxvii.  (Lowestoft). 

('■)  R.  v.  JIussoH  (1858),  8  E.  &  B.  900  ;  Embleton  v.  Brown  (1860),  30  L.  J. 
M.  C.  1  ;  i?.  v.  Cunmngham  (1859),  Bell.  C.  C.  72. 

{It)   Vide  Chapter  XVI.,  p.  309  ;  R.  v.  NicliohoH  (1810).  12  East,  330. 


348  HAliBOURS,    DOCKS,    AND    WHARVES.  [PART  III. 

then  the  occupier  of  that  hind  can  be  rated  tor  the  tolls,  u<  ])art  ot" 
the  benefit  of  the  occu{)ation  (/).  As  will  be  .seen  from  the  cases 
referred  to  below,  the  jud^res  have  not  always  agreed  upon  the 
question  when  tolls  can  be  said  to  be  paid  for  the  use  of  the  hind  (m). 
But,  apart  from  this  difficulty,  there  is  another  question — viz., 
whether  it  must  be  shown  that  the  person  rated  is  in  occupation 
of  the  soil  for  the  use  of  which  he  receives  the  tolls,  or  whether  it 
is  sufficient  to  show  that  the  soil  is  vested  in  him.  This  difficidty 
does  not  Generally  arise  in  the  case  of  an  artificial  dock,  for  that  is, 
as  a  rule,  both  vested  in  and  occupied  by  the  dock  authority  ;  but 
the  distinction  becomes  of  importance  in  the  case  of  a  natural 
harbour,  or  the  bed  of  a  river,  which  has  been  dredoed  or  otherwise 
improved  by  the  port  authority.  This  point  can  hardly  be  said  to 
have  been  expressly  decided,  Init  in  some  of  the  cases  it  appears  to 
have  been  assumed  that  if  tolls  are  paid  for  the  use  of  land  which 
is  vested  in  a  person  who  receives  them,  that  is  enough  to  mak(^ 
him  rateable  for  those  tolls  (n).  It  is  submitted  that  this  assump- 
tion is  wrong,  and  that  since  the  person  to  be  rated  under 
4o  Eliz.  c.  2  is  the  occupier  of  land,  it  must  be  shown  that  the 
person  to'^be  rated  for  tolls  as  such  is  in  occupation  of  the  land  for 
the  use  of  which  the  tolls  are  paid.  It  was  held  by  Blackburn,  J.,  in 
Commissioners  of  Favershwn  Navigation  v.  Faversham  i'nion  (o)y 
that  if  the  person  receiving  the  tolls  is  not  an  occupier  of  any  land, 
there  is  no  rateable  subject.  It  must,  however,  be  noticed  that 
the  occupation  of  land  covered  by  water  cannot  be  of  the  same 
character  as  the  occupation  of  a  quay.  Where  all  persons  (other 
than  the  owners  o£  the  harbour)  are  excluded  except  on  payment 
of  tolls,  the  owners  in  whom  the  harbour  is  vested  may  perhaps 
be  found  to  be  in  the  exercise  of  such  powers  over  the  harbour 
as  to  amount  to  occupation.  80  that  although  the  distinction 
between  ownership  and  occuj)ation  is  important  as  a  matter  of 
law,  it  may  not  as  a  matter  of  fact  often  have  to  be  considered. 

There  is  another  point  which  hitherto  has  hardly  been  sufficiently 
considered.     If  laud  which  is  occupied  l)y  the  person  rated  offers 


(?)  See  the  judgments  of  BlacKBURX.  .T.,  in  Coinniixxuincr.f  of  Fdvcrgham  XaKi- 
giitiini  V.  F(irci:shuin  Union  (Isfw),  31  .1.  P.  (522  :  and  in  Xcw  Shorrhcvi  Jlarhimr 
Coin  III  i.i.<tio/u'rx  V.  Lancini/  (1870),  L.  H.  5  Q.  B.  4S'.t.  See  also  Li'icm  v.  Orcr-iirrx 
of  SiniH-u'ii  (1855).  5  K.  ic  B.  508  ;  Mcrxcy  Borhs  v.  Livi-i-jjuol  (1873),  L.  K.  !•  Q.  B. 
84.  at  pp.  DO,  94. 

(7«)  Vicit'  infra,  pp.  84'.» — 354. 

(?<)  In  Jilyth  Ilarbonr  Commisisti oners  v.  Xcivshani,  [1894J  2  Q.  B.  675,  infra, 
p.  353,  Lord  Esher,  M.K.,  makes  occupation  essential,  while  Kay,  L..J.,  seems  t" 
treat  the  vesting  of  the  soil  in  the  recipient  of  the  tolls  as  suthcient  to  make  the  toils 
rateable.  See  al.so  R.  v.  Br rwich-niJon-TicrciI  Union  (1885),  IC)  Q.  B.  1).  VXi  :  /'.v. 
Burl  of  Burluim  (JSoit).  28  L.  J.  M.  C.  232;  H.C.  Earl  of  Bnrlunn  v.  Bixliop- 
wrar mouth,  2  E.  &  E.  230.  Compare  the  decisions  as  to  the  distinction  between 
artificial  canals,  and  river.s,  supra,  p.  33G. 

00  (18(;7).  31  J.  r.  622. 
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special  facilities  for  earning  tolls  (p),  althongh  the  tolls  are  not  paid 
for  the  use  of  that  particular  piece  of  land,  and  though  they  niay 
be  tolls  in  gross^  and  therefore  not  rateable,  it  is  submitted  that  it 
may  still  be  doubtful  whether  the  existence  of  the  tolls  can  be 
altoo'ether  ignored  ('/).  In  R.  v.  North  and  South  Shields  Ferry 
Co.  (?•),  where  the  tolls  of  the  ferry  were  held  not  rateable,  it  was 
held  that  the  value  of  the  landing-places  must  be  taken  "  as 
enhanced  by  being  available  for  the  purpose  of  earning  the  tolls." 

Tolls  paid  for  the  use  of  a  harbour  or  dock. — The  question 
nov7  to  be  considered  is,  assuming  it  to  be  shown  that  the  persons 
rated  are  in  occupation  of  land,  under  what  circumstances  can  tolls 
be  said  to  be  paid  for  the  use  of  the  land,  or  so  connected  with  the 
land  that  they  must  be  rated  as  constituting  part  of  the  value  of 
the  land. 

In  Lewis  v.  Overseers  of  Swansea  (5),  the  corporation  of  Swansea 
were  entitled  to  certain  tolls  on  all  goods  landed  on  the  quays  in 
the  borough.  These  quays  were  either  (1)  occupied  by  and  the 
property  of  the  corporation  ;  or  (2)  the  property  of  the  corpo- 
ration but  occupied  by  their  lessees  under  leases  reserving  the  tolls 
to  the  corporation  ;  or  (3)  the  property  of  the  Duke  of  Beaufort. 
It  was  held  that  neither  the  corjioration  nor  anyone  to  whom  the 
tolls  were  let  was  rateable  for  any  of  the  tolls.  Lord  (  ^ampbell,  C.  J., 
said  {t)  : 

"  What  is  the  nature  of  the  payment  ?  If  it  is  a  payment  made  for  the 
use  of  the  quay,  then  when  the  corporation  or  their  lessee  were  in  occupa- 
tion of  the  quay,  the  value  of  the  toll  would  properly  be  taken  into  account 
in  rating  the  quay  ;  but  if  the  payment  be  irrespective  of  the  use  of  the 
soil,  then  the  value  of  the  toll  could  not  be  so  taken  into  account.  Is  then 
this  a  payment  for  the  use  of  the  soil  ?  ...  In  the  case  of  the  land  of 
the  Duke  of  Beaufort,  the  dues  are  as  much  payable  to  the  corporation  for 
goods  landed  there  as  they  are  for  goods  landed  on  the  soil  of  the  corpora- 
tion. That  being  so  the  toll  cannot  be  corporeal  ;  the  payment  cannot  be 
for  the  use  of  the  soil.  It  is  therefore  purely  incorporeal  and  not  the 
subject  of  rate." 

And  WiGHTMAN,  J.,  said  {u)  : 

"  It  is  a  mere  accident  that  the  corporation  are  the  occupiers  of  a  portion 
of  the  land.  If  they  had  not  a  foot  of  land,  the  toll  would  equally  be 
payable  to  them.  That  decides  the  question,  whether  the  toll  is  payable  in 
respect  of  the  use  of  the  land." 

i^p)  See  the  judgment  of  Blackburn,  J.,  in  Cummissioners  of  Farcrsliam  Xari- 
gation  v.  Faversham.  Union  (1867),  31  J.  P.  622. 

(</)  See  the  remarks  as  to  the  rating  of  lighthouses,  supni.  pp.  330,  331. 

(r)  (1852),  1  E.  it  B.  140;  mpr<i,  p.  311.  See  also  liliith  Ilarhour  Commis- 
Montrs  V.  Neioshani,  [1894]  2  Q.  B.  675,  infra,  p.  353. 

(.«)  (185.5),  5  E.  &  B.  508. 

(0  5  E.  &  B.,  at  p.  520.  («)  5  E.  &  B.,  at  p.  522. 
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It  is  somotinies  jir<i"iie(l  that  tolls  oonnectod  with  land  are  not 
rateal)lo,  it'  it  is  jiossilde  to  sever  tiic  land  from  the  tolls,  and  to 
let  the  lan<l  while  reservint;'  the  tolls  to  the  lessor.  But  this  con- 
tention must  be  accepted  sultject  to  this  (jualification,  that  if  tolls 
are  paid  for  the  use  of  the  land  and  the  land  is  let.  the  landlord 
reserving;  to  himself  the  rii>ht  to  take  the  tolls  without  the  inter- 
vention  of  the  lessee,  then  the  lessee  is  rateable  for  the  full  value 
of  the  land,  as  enhanced  by  the  tolls,  because  the  payment  of  tolls 
to  the  lessor  is  in  effect  a  payment  of  rent  in  another  form  (.v).  In 
such  a  case  the  tolls  are  not  the  less  paid  for  the  use  of  the  land, 
and  are  not  the  less  rateable,  because  they  are  paid  direct  to  the 
lessor. 

In  J\\  v.  J'Jarl  of  Dui'lidm  (y),  the  tolls  in  C|uestion  were  payable 
to  the  Bishoj)  of  Durham  (who  was  the  owner  of  the  soil  of  th6 
port)  by  every  ship  which  entered  the  port,  whether  it  cast  anchor 
there  or  not.  It  was  held  that  the  tolls  were  paid  by  the  ship- 
owners to  the  owner  of  the  soil  for  the  use  of  his  soil,  consideration 
for  the  payment  beino-  the  privilege  of  casting  anchor  if  thev 
chose,  and  the  accommodation  afforded  by  the  owner  of  the  port 
to  shi[)s  frequenting  it :  and  the  tolls  were  therefore  held  to  be 
rateable. 

The  Shoreham  Harbour  Case. — In  New  Shoreham  Harhour 
ConDuiasi oners  v.  Lanc'nuj  (^),  commissioners  appointed  under  a 
special  Act  made  a  new  entrance  to  the  harbour,  with  piers  on 
either  side  to  enclose  the  channel  ;  and  certain  tolls  were  payable 
by  all  ships  loading  or  unloading  in  the  harbour.  Neither  the 
harbour  itself  nor  the  entrance  to  it  was  vested  in  the  com- 
missioners, but  the  piers  at  the  entrance  were  so  vested,  and  were 
in  the  occupation  of  the  commissioners.  It  was  held  that  the  tolls 
were  not  so  connected  with  the  occupation  of  the  piers  as  to  be 
rateable.     Blackburn,  J.,  said  {a)  : 

"  The  question  is  whether  the  tolls  are  in  any  way  to  be  taken  into 
account  in  estimating  the  rateable  value  of  the  property.  It  is  very  clear 
in  law  that  tolls  are  not  yer  se  the  subject  of  a  rate.  It  is  equally  clear 
that  when  parties  occupy  land,  they  are  rateable  for  the  value  of  that  land, 
and  that  tolls,  though  not  rateable,  may  be  considered  as  enhancing  the 
value  of  the  occupation  of  the  land,  whenever  it  appears  that  the  occupation 
of  the  land  is  so  connected  with  them  that  it  can  be  said  that  the  tolls  and 
rates  are  levied  on  account  of  the  occupation  of  the  land  ;  or  perhaps,, 
though  not  levied  on  account  of  the  occupation  of  the  land,  where  they 
could  not  be  received  without  an  occupation  of  the  land.     This,  however, 

(.r)  I{.  V.  miimm-11  Ball.  Co.  (1869),  L.  K.  4  Q.  B.  276  ;  .supra,  p.  248  ;  //.  v. 
Dowlai.1  Iron  Co.  (1S68).  lU  B.  &  S.  208. 

(»/)  (1859),  28  L.  .1.  M.  C.  282  ;  S.C.  mh  twin.  Earl  of  Durham  v.  Bisltojumn- 
moidh,  2  E.  &  E.  230. 

(-)  (1870),  L.  li.  5  Q.  B.  489.  (r/)  L.  II.  r>  Q.  B.,  at  pp.  496,  493. 
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might  be  subject  to  some  qualification  (b).  ...  I  think  that  the 
profits  which  are  derived  from  the  tolls  are  too  remote  to  enhance  the  value 
of  the  occupation  of  the  piers.  The  argument  for  the  respondents  is  this  : 
without  the  entrance,  few  or  none  of  the  tolls  could  be  received  ;  the 
entrance  is  essential  to  the  receipt  of  the  tolls.  De  facto  it  certainly  is 
essential  to  enable  the  commissioners  to  levy  the  maximum  tolls,  and  the 
entrance  cannot,  de  facto,  exist  without  the  piers  being  kept  up  ;  if  the 
piers  fell  into  decay  the  entrance  would  probably  be  choked  up,  and  the 
tolls  would  be  lost  ;  and,  therefore,  the  possession  and  occupation  of  the 
piers  is  essential  to  earn  the  tolls,  and  consequently  the  occupation  of  them 
may  be  said  to  be  enhanced  by  the  value  of  the  tolls  received.  There  may 
he  many  instances  in  which  things  are  of  very  great  value  for  the  preserva- 
tion of  valuable  property  elsewhere,  but  it  cannot  be  said  that  the  value  of 
the  occupation  is  enhanced  because  they  preserve  property  elsewhere.  Take 
the  case  of  an  extensive  tract  of  rich  fen  land  which  is  subject  at  times  to 
be  inundated,  and  an  embankment  built  for  the  purpose  of  keeping  the 
water  out.  It  is  necessary  in  order  to  protect  the  land  that  the  embank- 
ment should  be  kept  up,  and  the  expense  of  doing  that  would  be  a  charge 
on  the  land.  But  I  think  it  would  be  a  strong  thing  indeed  to  say  that  the 
parish  where  the  bank  was  situate  and  kept  up  at  an  expense  and  at  a 
positive  loss,  were  entitled  to  rate  the  embankment  at  a  higher  rate,  because 
without  that  bank  the  rich  fen  land  inside  it  would  be  drowned.  I  think 
that  would  be  too  remote." 

In  the  passage  above  quoted  from  the  judgment  of  Blackburx,  J., 
the  question,  whether  the  connection  between  the  tolls  received  and 
the  land  occupied  is  too  remote  to  be  considered  as  enhancing  the 
value  of  the  occupation,  is  treated  as  a  question  of  law.  It  is 
submitted  that,  underlying  this  question  of  law,  there  is  really  a 
question  of  fact,  the  answ'er  to  which  answers  the  question  of  law. 
Kateable  value  is  the  rent  which  a  tenant  may  be  expected  to  give  ;• 
and  we  must  understand  the  phrase  "  the  value  of  the  occupation 
is  enhanced,"  as  meaning  that  the  rent  which  a  tenant  may  be 
expected  to  give  will  be  increased.  Anything  (no  matter  how 
remotely  connected  with  the  hereditament)  which  increases  the- 

(/y)  In  Ciimmisxioiicrii  of  Farcrsludii  jVar'a/dtiou  v.  Faccrsham  U/iiiui  (IStJT), 
SI  J.  P.  622,  Blackburn,  J.,  held  that  the  tolls  must  be  connected  with  the  occupa- 
tion of  the  land,  so  that  if  the  occu])Ler  parted  with  the  occupation  he  would  part 
with  the  right  to  take  the  tolls.  In  IjMwich  Dock  Commiitsioners  v.  St.  Peter's, 
Ij/KU-ich  (186G),  7  B.  &  S.  310,  at  p.  347,  the  same  learned  judge  said  :  "  In  ascer- 
taining the  rateable  value  the  court  are  to  consider  everything  attached  to  and 
connected  with  the  occupation  of  the  dock,  so  that  it  would  pass  in  a  lease  to  a 
hypothetical  tenant,  excluding  that  which  belongs  to  the  occupier  in  his  individual 
right  and  would  not  so  pass,"  and  in  that  case  it  was  held  that  certain  coal  dues, 
which  were  not  "  annexed  or  knit  to  the  occupation  of  the  dock,"  and  had  at  one  time 
liclonged  to  a  body  of  commissioners  having  no  connection  with  the  dock,  were  not 
rateable.  But  the  earlier  part  of  the  passage  above  cited  (if  it  means  that  only  what 
would  pass  under  a  lease  is  to  be  considered)  seems  hardly  reconcilable  with  the  judg- 
ment in  i?.  V.  Grand  Junction  Rail.  Co.  (1844),  4  Q.  B.  18,  at  pp.  36,  40  ;  .sitj)>-a, 
pp.  166,  190.  The  true  rule  appears  to  be  that  one  must  take  into  account  (1)  all 
that  the  demise  would  give  a  title  to,  and  (2)  all  that  the  demise  would  give  the 
means  of  enjoying  ;  but  that  one  must  exclude  from  consideration  all  that  any  par- 
ticular occupier  may  possess  in  his  own  individual  right,  and  would  continue  to  possess- 
if  he  ceased  to  occupy. 
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rent  which  a  tenant  may  be  expected  to  give  for  that  hereditament, 
increases  the  rateable  value  :  whether  any  particular  thing  will 
increase  the  rent  is  a  question  of  fact.  If  that  question  is  answered 
in  the  affirmative,  then  it  would  seem  to  follow  as  a  matter  of 
law  that  it  will  increase  the  rateable  value,  and  must  be  taken  into 
account  in  estimating  the  rateable  value.  "  All  that  could 
reasonablv  affect  the  mind  of  the  intendinj;  tenant  oujiht  to  be 
•considered  "  (r). 

The  Hull  Dock  Case.— In  R.  v.  Hall  Dock  Co.  (d%  the  Hull 
Dock  ( .'ompany  were  entitled  to  certain  tolls  from  all  ships  loading 
or  unloading  within  the  port,  whether  they  entered  the  dock  or  not. 
Some  (but  not  all)  of  the  ships  which  paid  toll  did  enter  and  use 
the  dock,  which  was  in  the  occupation  of  the  company.  The  port, 
outside  the  dock,  was  not  vested  in,  or  in  the  occupation  of  the 
company.  It  was  held  that  the  company  were  not  rateable  for 
tolls  paid  by  ships  which  did  not  enter  the  dock  (e),  but  were 
rateable  for  tolls  ])aid  by  ships  which  did  enter.  And  Lord 
Dexmax  said,  "  The  ship  which  actually  comes  into  and  uses  the 
docks  is  not  the  less  benefited  by  them  because  the  toll  must  have 
been  paid  even  if  it  had  not  come  in  :  and  the  benefit  conferred  })y 
the  use  of  the  dock  is  not  less  the  meritorious  cause  of  the  toll 
because  other  ships  pay,  to  which  that  meritorious  cause  does  not 
apply"  (/).  This  case  was  distinguished — but  not  overrided — in 
I{.  V.  Be noick-uj^on- Tweed  Union  {g)  :  in  that  case,  the  commis- 
sioners were  entitled  to  certain  harbour  dues  payable  by  all  ships 
entering  the  harljour,  whether  they  entered  the  dock  or  not,  and 
certain  additional  dues  payable  only  by  those  which  entered  the 
dock.  The  harbour  was  not  vested  in  the  commissioners,  but  the 
dock  was  vested  in  and  occupied  by  them.  It  was  held  that  the 
commissioners  were  rateable  for  the  additional  dues  paid  bv  shij»s 
entering  the  dock,  but  were  not  rateable  for  any  of  the  harbour 
dues,  even  for  that  portion  of  the  dues  paid  by  ships  which  in  fact 
entered  the  dock.  Cave,  J.,  distinguished  the  case  from  R.  v. 
Hull  Dock  Co.  (h)  by  saying  (/)— 

"  [In  R.  V.  HhU  Dock  Co.']  the  docks  were  the  sole  meritorious  cause  of 
the  company's  right  to  the  dues.  ...  In  the  present  case  the  dock  is 
not  the  sole  meritorious  cause  of  the  commissioners'  right  to  the  dues.  On 
the  contrary,  the  commissioners  have  executed  and  maintain  works  in  the 
harbour  by  vhich  ships  using  the  harbour  are  directly  benefited." 

(r)  Per  Lord  Halsbury.  L.C.  :  Cartwritjht  v.  Scnlcoates  Union,  [1899]  IQ.B. 
667.  at  p.  678  ;  xupra.  p.  165. 

0/)  (184.5).  7  Q.  B.  2. 

(0  This  decision  followed  E.  v.  Bristol  Dork  Co.  (1841),  1  Q.  B.  .53.5. 

(/)  Lord  ESHER.  M.H.,  in  the  Uli/tli  Harbour  C'ff.sr,  treats  this  as  a  finding  of 
fact  which  woidd  not  bind  a  court  in  another  case  :  sec  [1894J  2  Q.  B.,  at  pp.  078, 
■679. 

(7)  (1885).  16  Q.  B.  D.  493. 

(■/()  (184.5).  7  Q.  B.  2.  (/)  16  Q.  B.  D.,  at  p.  498. 
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The  Blyth  Harbour  Case. — The  decision  in  R.  v.  Hull  Bock 
Co.  (k),  cited  iibove,  was  reviewed,  and  in  effect  overruled,  by  the 
Court  of  Appeal  in  Bh/th  Harbour  Commis doners  v.  Newsliam  (J). 
In  that  case  the  commissioners  were  occupiers  of  certain  quays 
adjoining  the  harbour,  but  the  soil  of  the  harbour  itself  was  not 
vested  in  them.  They  were  entitled  (under  a  conveyance  from  the 
lord  of  the  manor  which  did  not  convey  the  soil  of  the  harbour)  to 
levy  "  harbour  dues "  for  all  vessels  entering  the  harbour,  and 
^'  goods  dues "  for  all  goods  shipped  or  unshipped  at  any  place 
within  the  harbour,  whether  the  appellants'  quays  were  used  or 
not.  It  was  found  as  a  fact  that  the  harbour  improvements,  and 
the  facilities  provided  on  the  appellants'  quays  had  greatly 
increased  the  trade  and  augmented  the  appellants'  dues.  But  it 
was  held  that  no  part  of  the  harbour  dues,  or  goods  dues,  was  to 
be  taken  into  account  as  enhancing  the  value  of  the  quays.  The 
lord  of  the  manor  (who  was  the  owner  of  the  soil  of  the  harbour) 
had,  in  fact,  been  rated  for  the  dues  before  the  conveyance  to  the 
commissioners,  and  it  appears  to  have  been  assumed  that  he  was 
rightly  so  rated  :  so  that  the  somewhat  anomalous  result  follows, 
that  dues  which  were  rateable  in  the  hands  of  the  lord  of  the 
manor  are  taken  altogether  out  of  consideration  when  conveyed  to 
the  harbour  commissioners.     Lord  Esher,  M.R.,  said  (m)  : 

"  The  harbour  commissioners  are  not  owners  of  the  soil  of  the  harbour  ; 
but  they  have  a  right  by  Act  of  ParUament  in  respect  of  the  harbour,  and  as 
the  consideration  for  ships  entering  it,  to  impose  dues  or  tolls  upon  all  the 
ships  which  do  enter  it.  The  commissioners,  if  they  say  that  they  impose 
the  dues  by  virtue  of  the  Act  of  Parliament,  cannot  be  rated  in  respect  of 
those  dues  for  the  use  of  the  harbour,  for  they  are  not  the  occupiers  of  it. 
The  only  persons  who  can  be  rated  are  the  occupiers  of  the  land  ;  and,  if  in 
respect  of  the  use  of  the  land  they  get  certain  emoluments,  that  fact  adds  to 
the  value  of  the  land  ;  but  before  they  can  be  rated  they  must  be  the 
occupiers.  The  commissioners,  therefore,  could  not  be  rated  in  respect  of 
the  harbour,  and  could  not  be  rated  in  respect  of  the  dues  which  are  paid  as 
a  consideration  for  ships  entering  it.  That  being  the  position,  the  commis- 
sioners, under  their  statutory  powers,  purchase  and  become  owners  of 
land  upon  which  they  make  quays  :  but  the  Acts  which  gave  them  power  to 
make  the  quays  did  not  give  them  the  right  to  take  dues  in  respect  of  the 
use  of  those  quays.  It  gave  them  still  a  right  to  charge  harbour  dues  in 
respect  of  the  use  of  the  harbour,  but  not  any  separate  right  to  charge  dues 
in  respect  of  the  quays.  .  .  .  The  question  is  whether  the  payment 
relied  on  by  the  rating  authority  is  a  payment  in  respect  of  the  use  of  the 
land  which  they  are  rating,  or  a  payment  in  respect  of  something  else.  .  .  . 
[After  pointing  out  that  the  harbour  dues  were  equally  payable  whether  the 
quays  occupied  by  the  commissioners  were  used  or  not,  Lord  Eshkii 
continued  :]     One  must  ask  oneself  whether,  if   a   person  has  to  pay  money 

(/•■)  (184.-.),  7  Q.  B.  2.  (»0  [lS!».tJ  2  Q.  B.,  at  p.  r.77. 

CO  [1894]  2  Q.  B.  293,  675  ;  Ryde  &  Konstam's  Bat.  App.  (18'J4— 1!I04),  130. 

R.  2   A 
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whether  he  gets  a  thing  or  not,  it  can  reasonably  be  said  that  he  pays  the 
money  for  getting  the  thing.  The  question  answers  itself  :  it  cannot 
be  so." 

Remarks  on  the  Blyth  Harbour  Case. — Tlic  decision  of  tho 
Court  of  Appeal  in  IJli/f/i  IlarJnmr  Commissioners  v.  Newsham  («), 
establishes  the  proposition  that  in  order  to  make  tolls  rateable, 
they  must  be  earned,  not  merely  on  the  land,  but  by  the  land  of 
which  the  person  rated  is  in  occupation  :  they  must  be  payable 
ratione  soli,  and  not  merely  in  solo.  There  is,  however,  another 
question,  viz.,  whether  tolls  which  are  not  rateable  may  not  be 
taken  into  account  as  increasino-  the  rent  which  niioht  be  expected 
for  the  land  to  be  rated.  It  is  important  to  notice  that  this  (pies- 
tion  was  hardly  considered  at  all  by  the  court.  If  it  can  be  shown 
that  the  occupation  of  a  quay  enables  a  harl)Our  authority  to  earn 
tolls,  which  are  not  rateable  Ijecause  they  are  not  paid  for  the  use 
of  any  land  occupied  by  the  harbour  authority,  it  may  perhaps  be 
held  that  in  such  a  case  the  decision  in  the  Bhjtli  Harhour  Case 
does  not  support  the  contention  that  in  rating  the  quays  the 
existence  of  the  tolls  can  Vje  left  out  of  consideration  altogether. 

Payment  of  rates  on  tolls  treated  as  evidence  of  rateability. 

— -In  considering  whether  tolls  or  similar  property  are  rateable, 
the  question  sometimes  arises  whether  it  is  ])ermissible  to  give 
evidence  of  the  fact  that  the  property  in  question  has,  or  has  not, 
been  in  practice  rated  in  the  past.  There  is  an  important  distinc- 
tion to  be  noticed  between  dilferent  classes  of  cases. 

Where  the  nature  of  the  property,  which  it  is  sought  to  rate,  is 
doubtful,  or  where  it  is  uncertain  whether  land  (in  respect  of 
which  a  toll  is  paid)  is  within  the  parish,  evidence  may  be  given 
as  to  the  usage,  and  payment  or  non-payment  of  rates  ;  for  these 
matters  throw  light  upon  the  nature  of  the  property,  or  upon  the 
position  of  the  parish  boundary,  as  the  case  may  be.  But  where 
the  question  turns  upon  the  construction  of  an  Act  of  Parliament,, 
there  the  usage  is  immaterial.  Thus,  in  Sutton  Harhour  Improve- 
ment Commissioners  v.  Phjmoutli  Guardians  (o),  the  usage  as  to 
payment  of  rates  was  looked  at  in  order  to  show  (1)  that  Sutton 
Pool  was  within  the  rating  area  ;  and  (2)  that  certain  dues,  which 
might  have  arisen  from  a  franchise,  or  from  the  ownership  of  the 
soil,  arose  from  the  latter.  So,  too,  in  Ipsicich  Dock  Commissioners  v. 
St  Peter  s,  fyswich  (p  ),  a  question  was  raised  (q)  whether  a  dock 
in  a  tidal  river  was  extra-parochial,  and  evidence  of  payment  of 
rates   was  admitted,  and    was    considered    of   more    weight    than 

(h)  [1894]  2  Q.  B.  293,  675  ;  Kvde  &  Konshim's  Kat.  App.  (1894—1904),  180. 
(«)  (1890),  63  L.  T.  772.  '  (,]>)  (1866),  7  B.  &;  S.  310. 

(^)  Note  that  the  case  was  decided  before  the  passing  of  the  Poor  Law  Amend- 
ment Act,  1868  (31  &  32  Vict.  c.  122),  s.  27  :  vide  sujira,  p.  347. 
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evidence  of  reputation  from  perambulations.  Payment  of  land 
tax  (r)  or  of  poor  rate  (s)  has  been  used  as  evidence  of  the  fact  of 
occupation.  Again,  in  Esdaile  v.  City  of  London  Union  (^),  the 
question  in  dispute  was  the  true  nature  of  (so-called)  "  tithes  "  in 
the  city  of  London,  and  great  weight  was  attached  to  the  fact  that 
they  had  never  been  rated.  In  Edwards  v.  St  Olav&s  Union  (u), 
the  distinction  between  the  two  classes  of  cases  is  well  illustrated  : 
there  an  Act  passed  in  1817  substituted  a  special  rate,  payable 
to  the  rector,  for  immemorial  customary  payments.  Evidence  as 
to  payment  of  rates  up  to  1817  was  held  admissible  to  show  that 
the  customary  payments  were  rateable,  but  the  rateability  of 
payments  under  the  statute  of  1817  was  held  to  depend  solely 
on  the  construction  of  the  statute  :  and  the  payments  were  held  to 
be  not  rateable,  though  there  was  evidence  to  show  that  they  had 
in  fiict  been  rated.  "Usage  ought  not  to  be  attended  to  in 
construing  an  Act  of  Parliament  ;  .  .  .  where  the  words 
of  the  Act  are  doubtful,  usage  can  be  called  in  to  explain 
them"  (.p).  On  this  ground,  the  courts  held  that  personal 
property  was  rateable  under  43  Eliz.  c.  2,  and  refused  to  recognise 
the  practice  of  not  rating  it  (i/).  So,  too,  in  R.  v.  Monmouthshire 
Canal  Co.  (^z),  Lord  Denman,  C.J.,  said  that  the  fact  that  certain 
land  had  not  been  rated  for  fifty  years  ought  not  to  be  taken 
into  consideration  in  construing  an  Act  of  Parliament  relating  to 
it  (a).  It  is  true  that  in  Duke  of  Beaifort  v.  Mayor,  etc.,  of 
Swansea  (h),  it  was  said  that  "  all  ancient  documents,  where  a 
question  arises  as  to  what  passed  by  a  particular  grant,  can  be 
explained  by  modern  usage  "  :  but  this  was  said  with  reference  to 
the  question  whether  a  particular  piece  of  land  was  "li^^ithin  the 
limits  of  a  manor,  which  was  a  question  of  fact. 

In  R.  V.  Ellis  (o)  non-payment  of  rates  for  over  100  years,  in 
respect  of  lands  devised  for  charitable  purposes,  was  held  to  be 
immaterial  with  reference  to  the  question  whether  the  tenant  of 
such  lands  was  rateable  ;  and  he  was  held  liable,  notwithstanding 
non-payment  for  so  long  a  period.  In  this  case  the  question  was 
whether  the  tenant  was  liable  under  the  Statute  of  Elizabeth  ;  if 
he  was,  usage  could  not  repeal  the  statute. 

(/•)  Boe  V.  ,'^eutim  (1834),  2  A.  &  E.  171. 

(*)  Smith  V.  Andrews,  [1891]  2  Ch.  678. 

(0  (1887),  19  Q.  B.  D.  431  ;  Hyde's  Kat.  App.  (1886—1890),  10.5  ;  infra,  p.  448. 

(m)  Hyde's  Rat.  App.  (1891—1893),  293. 

CO  Per  Grose,  J.  :  R.  v.  Hogq  (1787),  1  T.  H.  721,  at  p.  728  :  .see  also  R.  v. 
Scot  (1790),  3  T.  R.  602,  at  p.  604  ;  Ea.st  London  Waterworks  Co.  v.  3nie  End, 
Old  Town  (18.31),  17  Q.  B.  512,  at  p.  522. 

(y)  See  the  cases  cited  in  R.  v.  Lumsdaine  (1839),  10  A.  &  E.  157,  and  pp.  3,  4, 
snj)ra. 

(z)  (1835),  3  A.  &  E.  619,  at  p.  631. 

00  This  negatives  the  view  taken  by  Lord  P^llenborough,  C.J.,  in  R.  v.  Calder 
and  Ilehhle  Naviqation  (181S),  1  B.  ^:  Aid.  263,  at  p.  267. 

(i)  (1849),  3  Ex.  413.  at  p.  425. 

(O  (1842),  12  L.  J,  M.  C.  20. 
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Method  of  valuing  docks  and  harbours. — Speaking  generally, 
the  method  of  valuing  docks  and  harbours  is  similar  to  that  used 
in  the  case  of  a  railway  ;  that  is  to  say,  from  the  gross  receipts  are 
deducted  the  working  expenses,  the  tenant's  share  of  the  profits, 
the  cost  of  maintenance  and  insurance,  and  the  sinking  fund  for 
ultimate  renewal,  the  remainder  being  the  rateable  value  ((/). 
Where,  however,  the  docks  or  harbours  are  in  the  hands  of  a 
statutorv  bodv  of  trustees,  or  commissioners,  who  are  bound  to  de- 
vote all  their  receipts  to  working  expenses  and  maintenance,  and  the 
balance  to  paying  off  debt,  no  deduction  can  be  allowed  for  tenant's 
profits  (e).  The  questions  relating  to  docks  and  harbours  are  so 
frequently  complicated  by  provisions  of  special  Acts  that  it  is 
hardly  possible  to  discuss  them  in  detail  (  /').  Frequently  docks 
are  owned  bv,  or  are  subject  to  working  agreements  with,  railway 
companies.  These  facts  may  atfect  the  principle  on  which  the 
docks  are  to  be  rated  (c/),  or  may  raise  the  question  whether  the 
railway  company  or  the  dock  company  are  to  be  rated  for  lines 
running  over  the  dock  property  (A).  These  questions  have  been 
already  dealt  with  in  Chapter  XIV.  So,  too,  where  a  dock  autho- 
ritv  enter  into  special  agreements  with  trading  companies,  whereby 
particular  parts  of  the  dock  estate  are  appropriated  to  the  use  of 
those  companies,  questions  may  arise  whether  the  trading  com- 
panies or  the  dock  authority  are  the  rateable  occupiers  («').  The 
method  of  valuing  warehouses  and  similar  buildings  occupied  with 
docks  is  considered  below  (k). 

The  composition  of  the  tenant's  capital  necessary  to  work  a  dock 
was  considered  in  i?.  v.  Southampton  Docks  (Z).  In  that  case  it 
was  held  [i7iter  alia)  that  the  expenses  of  working  a  tug  used  for 
the  purposes  of  the  docks,  but  sometimes  employed  beyond  the 
limits  of  the  docks,  were  properly  deducted  from  the  gross  receipts  ; 

(J)  The  question  of  apportionment  in  the  case  of  a  system  of  docks  extending  into 
several  parishes  is  considered  infra,  p.  357. 

(0  Mersey  Docks  v.  Liverpool  (1873),  L.  R.  9  Q.  B.  8-t. 

(/)  In  London  and  Lnd'ia  Docks  -v.  Stepney  and  Poplar  f^w/ow.s-,  Kyde's  Kat. 
App.  (18'Jl — 1893),  153,  will  he  found  an  instance  in  which  singularly  complicated 
questions  arose.  The  report  gives  example  of  valuations  made  on  different  principles 
which  may  be  useful  as  precedents.  Some  of  these  questions  were  considered  by  the 
Queen's  Bench  Division,  in  London  and  India  Docks  v.  Poplar  Union  (1900), 
6i  J.  P.  820  ;  83  L.  T.  371  :  Kyde  &  Konstam's  Rat.  App.  (1894— 190i).  245. 

(_(/)  Seethe  Grimshy  Dock  Case,  Manchester,  Sheffield  and  Linc^olnshire  Bail. 
Co.  V.  Caistor  Union  (not  reported),  ,<!«j';;-a,  p.  224  ;  Sculroates  Union  v.  Kinqston- 
upon-HuU  Docks,  [1895]  A.  C.  136,  supra,  p.. 239  ;  R.  v.  Rkymney  Rail.  Co. 
(18fi9),  L.  R.  4  Q.  B.  276,  supra,  p.  248  ;  R.  v.  Doidais  Iron  Co.  (1868),  10  B.  & 
S.  208. 

(A)  See  Sutton  Harbour  Co.  v.  Plymouth  Guardians  (1890),  63  L.  T.  772, 
supra,  p.  230. 

(/)  See  Allan  v.  Liverpool,  Inman  v.  Kirkdale  (1874),  L.  R.  9  Q.  B.  180,  supra, 
p.  33  ;  Rochdale  Canal  Co.  v.  Breicster,  [1894]  2  Q.  B.  852,  supra,  p.  34. 

(70    Vide  infra,  p.  359. 

(/)  (1851),  14  Q.  B.  587  :  infra,  p.  478  ;  see  also  London  and  India  Docks  v. 
Poplar  Union  (19U0),  Ryde  &  Konstam's  Rat.  App.  0894— 1904).  245,  infra,  p.  487, 
as  to  the  ratcability  of  hydraulic  cranes.  The  distinction  between  machinery 
forming  part  of  the  tenant's  plant  and  that  forming  part  of  the  rateable  hereditament 
is  fully  considered  in  Chapter  XXV. 
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and  that  the  value  of  the  tug  was  part  o£  the  floating  capital  used 
in  carrying  on  the  concern. 

In  London  and  India  Docks  v.  Stepney  and  Poplar  Unions  {ni), 
the  question  was  raised  whether  the  cost  of  dredging  should  be 
reoarded  as  a  tenant's  working  expense,  or  as  part  of  the  cost  of 
repairing  the  hereditament  itself :  in  the  former  case  the  value  of 
the  dredging  plant  would  represent  part  of  the  tenant's  capital  for 
which  a  deduction  could  be  claimed  :  in  the  latter  case  the  plant 
must  be  regarded  as  provided  by  the  landlord  out  of  his  rent. 
The  London  quarter  sessions  held  that  the  cost  of  dredging  was 
included  among  the  "  other  expenses  necessary  to  maintain  the 
hereditament  in  a  state  to  command  the  rent "  mentioned  in  the 
definition  of  "  rateable  value  "  (?i),  and  that  dredging  must  be 
regarded  as  a  landlord's  duty. 

Docks  extending  into  several  parishes :  apportionment  of 
value. — In  it*,  v.  Hidl  Dock  Co.  (o),  the  company  were  the  pro- 
prietors of  several  docks  made  at  different  times,  and  under 
different  Acts.  AH  the  docks  communicated  with  each  other,  and 
with  the  River  Humber,  and  extended  into  several  parishes.  Every 
ship  paid  a  single  toll,  which  entitled  her  to  go  into  any  one  or 
more  of  the  docks,  and  all  the  tolls  were  carried  to  a  general 
account.  It  was  held  that,  in  effect,  this  was  the  same  as  if  one 
dock  extended  into  several  parishes  ;  and  that  the  rateable  value 
in  each  parish  must  not  be  calculated  according  to  the  receipts  in 
that  parish,  bat  according  to  the  proportion  which  the  water  area 
of  the  docks  in  that  parish  bore  to  the  water  area  of  all  the  docks 
together;  for  although  the  '"parochial  earnings  principle  "( p) 
ought  to  be  adopted  wherever  it  was  practicable,  an  assessment  on 
the  acn-eage  principle  was  unavoidable  in  the  particular  circum- 
stances. This  case  was  distinguished  in  Mersey  Docks  v.  Liver- 
pool (jj)  :  there  the  appellants  occupied  docks  on  both  sides  of  the 
Mersey,  under  Acts  of  Parliament  which  directed  that  the  docks 
should  form  one  estate  under  one  manaoement.  A  vessel  havino- 
paid  rates  for  entering  one  of  the  docks  could  use  any  of  the  docks 
of  the  same  class  on  either  side  of  the  river,  or  of  a  higher  class 
on  paying  the  difference.  The  docks  on  the  Liverpool  side  were 
much  more  frequented  than  the  docks  on  the  Birkenhead  side.  It 
was  held  that  the  Liverpool  docks  were  not  to  be  treated  as  one 
system  with  the  Birkenhead  docks  ;  but  that  the  earnings  and 
outgoings  of  each  set  of   docks  must  be   kept  distinct,  and  the 


(/»)  Ryde's  Rat.  App.  (1891—1893),  153. 

(«)  See  s.  4  of  the  Valuation  (Metropolis)  Act,  1869,  and  compare  the  almost 
identical  definition  of  "  net  annual  value  "  in  s.  1  of  the  Parochial  Assessments  Act. 
183*).     Both  Acts  are  set  out  in  Appendix  II. 

00  (1852),  18Q.  B.325. 

(j>)   Vide  sujmi,  pp.  2U3— 206.  Qi)  (1872),  L.  R.  7  Q.  B.  643. 
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Liverpool  docks  must  be  rated  according  to  the  net  earnings  on 
that  side.  This  decision  was  based  upon  the  ground  that  the 
"  [)arochial  principle  '"  must  be  I'ollowed  whenever  it  is  possible, 
and  that  the  acreage  princii)le  must  be  adopted  only  in  case  of 
necessity  when  the  other  is  inapplicable. 

These  decisions  were  reviewed  in  Scalcoates  Union  v.  Kint/ston- 
iipon-Hull  Docks  (?').  Since  the  decision  of  Ji.  v.  Hull  Dock 
Co.  {s)  several  new  docks  had  been  built,  and  all  of  them  did  not 
connnunicate  with  each  other,  but  the  payment  of  one  dock  due 
entitled  a  ship  to  use  all  or  any  of  the  docks.  The  accounts  of  the 
company  enabled  them  to  ascertain  (approximately)  the  earnings 
and  expenses  of  each  dock,  and  where  a  ship  unloaded  in  one 
dock,  and  proceeded  to  load  in  another,  half  of  the  dues  paid  was 
attributed  to  each  dock.  The  House  of  Lords  held  that  there 
was  no  difficulty  in  applying  the  "  parochial  principle,"  which, 
even  in  R.  v.  Hull  Dock  Co.  (s),  had  been  admitted  to  be  the 
sound  principle  if  it  were  capable  of  application. 

Lord  Herschell,  L.C,  said  (t)  : 

"  If  the  business  of  the  dock  company  were  so  conducted  that  they 
purposely  diverted  traffic  into  one  dock  which  otherwise  would  have  come 
(were  the  convenience  of  the  ship  alone  considered)  into  another  dock,  and 
so  centralised  the  traffic  in  one  or  more  docks  and  denuded  the  others  of  it, 
then  the  number  of  vessels  loading  or  unloading  in  particular  docks  would 
no  longer  indicate  the  capacity  for  earning  of  the  various  docks.  To  follow 
the  method  adopted  by  the  respondents  [who  contended  for  the  "  parochial 
principle  "]  would,  no  doubt,  then  lead  to  a  wrong  result.  But  there  is  no 
such  case  made  here  at  all  "  («). 

This  passage  clearly  indicates  that  it  is  not  always  right  to  follow 
blindly  the  "  parochial  principle  ''  of  ascertaining  rateable  value 
from  the  actual  receipts  and  expenses  in  each  parish.  The  assess- 
ment committee  had  contended  that  the  adoption  of  the  "  parochial 
principle "  ignored  the  fact  that,  when  a  ship  passed  through 
several  docks,  all  of  them  contributed  to  the  earnings,  whereas 
(according  to  the  company's  contention)  those  earnings  were  to  be 
attributed  only  to  the  docks  in  which  the  ship  loaded  and  unloaded. 
In  the  Court  of  Appeal,  Lord  Halsbury  (.f)  adopted  the  "  parochial 
principle,"  partly  on  the  authority  of  B.  v.  Kingswinford  (y), 
which  excludes  "  contributive  value "  altogether  :  while  in  the 
House  of  Lords  (c),  Lord  Herschell  treated  the  question  as  one 

(7-)  [1895]  A.  C.  136. 

OO  (18-^2),  18  Q.  B.  3:^5. 

(0  [189.5]  A.  C,  at  p.  14.>. 

{!/)  On  p.  14(j,  Lord  HERSCHELL  said  that  •'  the  water  area,  or  some  other  method 
of  that  sort,  must  be  applied  "  to  a  dock  partly  in  one  parish  and  partly  in  another  ; 
or  to  a  case  where  expenditure  or  receii)ts  could  not  be  attributed  to  a  particular  part 
of  the  system  but  must  lie  spread  over  the  whole. 

(,r)  See  [1894]  2  Q.  B..  at  pp.  77,  78. 

(y)  (1827),  7  B.  i:  C.  236  :  see  the  remarks  on  this  case,  .wprri,  p.  342. 

(r)  [1895]  A.  C,  at  p.  146. 
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of  detail,  involving  no  principle,  but  said,  "  There  is  no  doubt  that 
in  such  a  case  [i.e.,  where  a  vessel  uses  two  docks,  and  a  third  for 
])ussing  from  one  to  the  other]  a  part  of  the  payment  made  by 
the  vessel  is  made  for  the  convenience  of  passing  through  the 
intermediate  dock "  ;  and  suggested  that  possibly  the  omission 
of  the  item  altogether  in  all  the  docks  would  lead  to  the  same 
result  as  if  it  were  taken  into  account  in  all. 

Warehouses  connected  with  docks.  -The  decision  in  Mersey 
Docks  V.  Licerpool  {a)  raised  another  question,  in  the  following 
vear,  in  Mersey  Docks  v.  Birkenhead  {b),  relating  to  the  property 
of  the  Dock  Board  on  the  Birkenhead  side,  consisting  of  the  docks 
and  the  warehouses,  and  other  buildings  connected  therewith. 
Taken  as  a  whole,  the  expenses  exceeded  the  amount  of  the  income 
derived  therefrom,  but  the  greater  part  of  such  expenses  was 
attributable  to  the  docks.  The  warehouses  and  other  buildings 
were,  however,  capable  of  separate  beneficial  occupation  apart  from 
the  proximity  to  and  connection  with  the  docks  ;  and  were  enhanced 
in  value  by  reason  of  such  proximity  and  connection.  The 
respondents  admitted  that  the  docks  themselves  were  not  capable 
of  profitable  occupation,  and  ought  not  to  be  rated  (c),  but  con- 
tended that  the  warehouses  and  other  buildings  were  rateable. 
The  appellants  contended  that  the  docks,  warehouses,  and  other 
buildings  must  be  treated  as  a  whole  ;  and  that,  as  the  whole  was 
not  occupied  at  a  profit,  no  part  of  it  could  be  rated.  It  was  held 
that  the  warehouses  and  other  buildings  should  be  rated  separately 
from  the  docks,  and  at  their  value  as  enhanced  by  the  connection 
with  the  docks. 

The  principle  of  valuing  warehouses  separately  from  the  docks, 
in  connection  with  which  they  are  occupied  and  worked,  was 
applied  by  the  London  quarter  sessions  in  London  and  India 
Docks  V.  Stepney  and  Poplar  Unions  (li)  to  warehouses  held  with 
docks  belonging  to  a  trading  company,  which  were  worked  at  a 
profit,  and  the  receipts  and  expenditure  connected  with  the  ware- 
houses were  eliminated  from  the  general  receipts  and  expenditure 
of  the  dock  company  ;  and  this  decision  was  upheld  by  the  Queen's 
Bench  Division  in  subsequent  proceedings  (e). 

(a)  (1872),  L.  R.  7  Q.  B.  CA3,  supva.  p.  357. 

(//)  (1873),  L.  K.  8  Q.  B.  445. 

(c)  This  admission  was.  perhaps,  in  accordance  with  the  decision  in  Jones  v. 
Mcrxcij  Docks  (18G5),  11  H.  L.  Cas.  443,  supra,  pp.  132 — 134  ;  but  it  is  submitted 
that  since  the  decision  of  London  County  Council  v.  Erith  and  West  Ham,  [1893] 
A.  C.  562  ;  Ryde's  Rat.  App.  (1891— 1893),  413,  su2)ra,  pp.  139,  141  ;  the  absence 
of  pecuniary  profit  arising  from  tlie  occupation  can  no  longer  be  regarded  as  a 
reason  for  holding  valuable  property  to  be  not  rateable. 

(^/)  Ryde's  Rat.  App.  (1891—1893),  153. 

(0  London  and  India  Docks  v.  Poplar  Union  (1900),  64  J.  V.  820  ;  83  L.  T. 
371  ;  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  245. 
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The  rating  of  wharves  and  wharfage  dues. — In  the  case  of 
wharves,  fonnino-  part  of  a  system  of  docks,  for  which  wharftioe 
dues  are  paid,  it  seems  that  the  effect  of  Scnlcoates  Union  v. 
Kingston-xijyon-Hull  Docks  (f)  is  that  the  dues  must  be  treated  in 
the  same  way  as  other  earnings  of  the  docks,  and  must  be  regarded 
as  enhancing  the  vahie  of  the  liereditament  in  that  parish  in  which 
the  wharf  Hes  ;  for  wliereyer  it  is  possible  to  do  so  the  "  parocliial 
earnings  ])rinciple  ''  must  be  applied.  It  is  not,  however,  clear 
that  this  princi])le  necessarily  involves  the  treatment  of  the  wharfage 
dues  as  earned  solely  by  the  land  on  which  the  wharf  is  situated, 
to  the  exclusion  of  the  water  in  which  the  ship  floats  alongside  : 
so  that  if  the  wharf  were  in  one  parish  and  the  water  in  another, 
the  former  parish  would  be  credited  with  the  whole  of  the  wharfage 
dues.  In  the  JJull  .Docks  Case  in  the  Queen's  Bench  (>/), 
Mathew,  J.,  suggested  during  the  argument  that  wharfage  dues 
were  closely  analogous  to  warehouse  rents.  But  this  does  not 
settle  the  question  :  for,  if  the  wharf  be  analogous  to  a  warehouse, 
the  dock  in  front  of  it  may  be  compared  to  the  private  courtyard 
of  the  warehouse  (A).  Such  a  courtyard  would  form  part  of  the 
curtilage  of  the  warehouse,  and  would  be  valued  with  it  as  one 
indivisible  hereditament.  On  this  principle,  part  of  the  value  of  the 
occupation  represented  by  the  wharfage  dues  should  be  attributed 
to  the  water  space  immediately  adjoining  the  wharf  ;  and  this  view 
appears  to  be  supported  by  the  remarks  of  Lord  Herschell.  in 
the  House  of  Lords,  in  deciding  the  case  referred  to  (?').  But 
in  it*.  V.  l>oidais  Iron  Co.  (k),  where  a  wharf  was  let  by  the  dock 
trustees  to  a  tenant,  it  was  held  that  dues  charged  on  goods  landed 
on  the  wharf  from  ships  in  the  dock,  or  loaded  from  a  wharf  in 
ships,  were  earned  by  the  wharf  and  not  by  the  dock.  In  that  case, 
however,  the  two  alternatives  put  before  the  court  were,  whether 
the  dues  were  earned  entirely  by  the  dock  or  by  the  wharf.  The 
question  whether  they  were  earned  in  part  by  each  appears  not  to 
have  been  considered. 

In  the  case  of  a  wharf  not  forming  part  of  a  dock  system,  it  is  not 
easy  to  say  w^hether  evidence  can  be  given  of  the  business  actually 
done,  and  the  profits  made,  by  the  particular  occupier.  The 
London  quarter  sessions  (/)  held  such  evidence  to  be  inadmissible  ; 
and  this  decision  is,  perhaps,  supported  by  the  decision  of  the 
Court  of  A[)peal  in  Dodds  v.  South  Shields  Union  {m),  but  that 

(/■)  [189.)]  A.  C.  136  :  ride  svpra,  p.  358. 
(g)  Ryde's  Rat.  App.  (1891—1893),  MS,  at  p.  3.54. 

(A)  Possibly  the  same  considerations  may  not  apply  to  a  dock  (which  is  private 
property)  and  to  a  navigable  river  open  to  everybody. 
(0  See  [1895]  A.  C.  146,  siqtrn,  p.  35S. 
(*)  (1868),  10  B.  &  S.  208. 

(0  See  La/'o7ie  v.  St.  Olarc's  Union  (1881),  Ryde's  Met.  Rat.  App.  278. 
(w)  [1895]  2  Q.  B.  133. 
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case  has  been  much  shaken  by  the  decision  of  the  House  of  Lords 
in  CartiorigTit  v.  Sculcoates  Union  (^ti). 

It  has  been  held  by  the  London  quarter  sessions  that  a  wharf, 
used  mainly  for  warehousing  goods  (o),  comes  within  class  5 
("  buildings  without  land  ")  in  the  third  schedule  to  the  Valuation 
(Metropolis)  Act,  1869  {p)  ;  but  that  if  the  premises  are  of  a 
composite  character,  as  being  partly  dock,  partly  wharf  (r^),  or  if 
they  contain  stabling  and  machinery  (r),  they  must  be  put  in 
class  11  of  that  schedule  ;  and  that  if  they  are  used  substantially 
for  purposes  of  manufacture,  they  should  be  put  in  class  8  ("  mills 
and  manufactories  ")  (s). 

(«)  [1900]  A.  C.  150  ;  Rytle  &  Konstam's  Rat.  App.  (1894 -1904),  167.  These 
cases  are  considered  hifra,  pp.  457,  462. 

(«)  Voss  V.  St.  Olave's  Union  (1881),  Ryde's  Met.  Rat.  App.  253  ;  Lafone  v. 
St.  Olave'x  Union,  Ryde's  Rat.  App.  (1891—1893),  34. 

(2^)  The  classes  limit  the  deduction  to  be  made  from  the  gross  to  arrive  at 
the  rateable  value  of  different  kinds  of  property.  The  schedule  is  set  out  in 
Appendix  II. 

{q)  3L((jniac  v.  St.  Olave\i  Union  (1881),  Ryde's  Met.  Rat.  App.  292. 

(;•)  Middle  Class  Divellings  Co.  v.  St.  Olave's  Union,  Ryde's  Rat.  App.  (1891 — 
1893),  61. 

(a^)  Braly  4"  Co.  v.  Greemvich  Union,  ibid.,  p.  54. 
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Floating  vessels  not   rateable   unless  they  occupy  land. — 

AVhen  personal  property  was  rateable  (a)  ships  were  rated  in  the 
13arish  which  was  regarded  as  their  home  (b).  But  since  the 
passing  of  the  Poor  Rate  Exemption  Act,  1840  (c),  ships  (as  mere 
floating  chattels)  have  never  been  rated.  But  questions  have 
arisen  as  to  floating  vessels  which  have  been  moored  more  or  less 
permanently  in  one  spot,  and  which  (in  some  cases)  rest  on  the 
ground  at  low  water.  The  decisions  are  not  easily  reconcihible 
with  each  other,  but  the  true  view  of  the  law  appears  to  be  that 
although  the  floating  vessel  is  not  itself  rateable,  the  use  of 
permanent  moorings  flxed  in  the  ground  (at  all  events  if  it  be  an 
exclusive  use)  may  amount  to  an  occupation  of  land  so  that  the 
owner  of  the  floating  vessel  is  rateable  for  that  occupation  (d).  In 
that  case,  the  question  whether  the  floating  vessel  can  be  rated 
merely  affects  the  amount,  and  not  the  liability  to  be  rated. 

In  a.  V.  Morrison  (e),  the  appellant  occupied  a  shipbuilding 
yard  on  the  banks  of  a  tidal  navigable  river,  and  owned  a  floating 
dock  which  floated  at  high  water,  and  grounded  at  low  water  on 
the  bed  of  the  river.  It  was  moored  by  chains,  of  which  some 
were  fastened  to  posts  in  the  yard,  some  to  anchors  or  posts  in  the 
bed  of  the  river.  The  dock  was  frequently  moved,  and  did  not 
always  remain  within  the  parish.  It  was  held  (1)  that  the  dock 
per  se  was  not  rateable  ;  and  (2)  that  the  shipbuilding  yard  could 

(fl)   Vide  suj)ra,  p.  2. 

(i)  M.  V.  White  (1792),  i  T.  E.  771  ;  i?.  v.  Jones  (1807),  8  East,  451  ;  E.  v. 
Shepherd  (1817),  1  B.  ct  Aid.  109. 

((^■)  3  &  4  Vict.  c.  89  :  set  out  in  Appendix  II. 

(^/)  A  question  may  sometimes  arise  as  to  whether  the  moorings  are  within  the 
parish  for  which  the  rate  is  made  :  on  this  point  vide  supra,  pp.  346,  347. 

(0  (1852),  1  E.  &  B.  150. 
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not  be  valued  as  enhanced  by  reason  of  the  floating  dock  (  /').  In 
considering  the  decision  on  the  second  point,  it  must  be  noticed 
that  (so  far  as  appears  from  the  case)  the  floating  dock  (though 
in  fact  used  in  connection  with  the  appellant's  yard)  could  have 
been  used  equally  well  in  connection  with  any  other  yard  on  the 
banks  of  the  same  river.  The  value  of  the  yard  by  itself  was 
found  to  be  57/. — that  is,  a  tenant  would  give  that  rent  for  it  ;  and 
it  could  only  be  "  enhanced  in  value  "  by  reason  of  the  dock  if  the 
owner  of  the  dock  would  give  a  higher  rent  for  the  yard  because 
he  owned  the  dock.  But  if  other  yards  (equally  suitable)  were 
available,  he  would  give  no  higher  rent  for  the  yard  in  question 
than  the  ordinary  value  in  the  market,  and  if  any  higher  rent 
were  demanded  he  would  go  elsewhere. 

The  decision  in  R.  v.  Alorrison  {g)  must  be  contrasted  with 
Tijne  Pontoons  Co.  v.  Tynemoutli  Union  (Ji),  in  which  the  appel- 
lants were  the  owners  of  two  pontoons  used  for  precisely  the 
same  purposes,  and  almost  in  the  same  manner,  as  the  floating 
dock  in  R.  v.  Morrison,  save  that  the  pontoons  in  the  l^ynemouth 
Case  were  kept  permanently  moored  in  an  artificial  creek 
(excavated  on  land  belonging  to  and  occupied  by  the  appellants), 
where  the  pontoons  had  remained  for  several  years,  though  they 
were  capable  of  being  towed  away,  even  into  the  open  sea.  It  was 
held  that  the  premises  were  rightly  rated  as  enhanced  in  value  by 
reason  of  the  pontoons.     Cave,  J.,  said  (/)  : 

"  No  doubt  if  the  respondents  had  been  driven  to  contend  that  the 
pontoons  themselves  must  be  rated,  there  would  have  been  more  ground  for 
the  appellants'  contention.  If  these  pontoons  had  only  been  moored  in  the 
river  [i.e.,  moored  over  land  not  belonging  to  the  appellants] ,  they  could 
only  have  been  rated  for  mooring.  It  is  not  like  the  case  of  R.  v.  Morri- 
son (k).  They  [the  pontoons]  •  are  occupied  with  the  yard,  and  are 
permanently  attached  to  it." 

If  carefully  examined,  the  case  of  Tyne  Pontoons  Co.  v.  Tyne- 
mouth  Union  (/)  will  be  found  to  belong  to  the  class  of  cases  of 
which  T'yne  Boiler  Works  Co.  v.  Longhenton  (ni)  is  the  most 
important.  The  real  question  decided  was  not  whether  the  Tyne 
Pontoons  Company  were  in  occupation  of  land  by  means  of  their 
floating  pontoons,  but  whether  laud  (which  was  admittedly  in 
their  occupation)  should  be  rated  as  enhanced  in  value  by  means 
of  the  pontoons. 

(/)  The  question  whether  the  appellant  was  in  occupation  of  the  posts  or  anchors 
in  tlie  bed  of  the  river  was  apparently  not  considered  at  all. 

0/)  (1852),  1  E.  &  B.  150. 

(/()  (l'^97),  76  L.  T.  7S2  ;  13  T.  L.  R.  506. 

(0  76  L.  T.,  at  p.  785.  (_k)  (1852),  1  E.  &;  B.  150. 

(Z;  (1897),  76  L.  T.  782. 

(w)  (1886),  18  Q.  B.  D.  81  ;  Ejde's  Rat.  App.  (1886—1890),  241  ;  see  i/ifra, 
p.  -185. 
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Floating  piers  permanently  moored. — The  case  of  JR.  v. 
Morrison  {n),  cited  above,  must  also  be  contrasted  with  ir".  v. 
Leith  (o),  decided  a  few  months  earlier.  The  latter  case  related 
to  one  of  the  floating  steamboat  piers  in  the  Thames,  at  Lambeth, 
the  l)aro;es  being  moored  to  anchors  sunk  or  embedded  in  the  bed 
of  the  river.  The  steamboat  company  were  rated  for  the  land,  the 
landing-place,  the  barges,  and  the  anchorages.  The  court  did  not 
consider  the  question  whether  the  com{)any  occupied  part  of 
the  bed  of  the  river  hy  means  of  the  anchors,  but  held  that 
although  the  barges  were  not  rateable,  the  mention  of  them  in  the 
rate  meant  that  the  increased  value  which  they  bestowed  upon 
the  land  {i.e.,  the  river  bank)  had  been  taken  into  consideration  in 
valuing  the  land  ;  and,  therefore,  held  the  rate  to  be  right.  It 
must  be  noticed  that  the  question  whether  the  barges  (or  the 
possibility  of  using  barges  to  make  a  convenient  landing-place) 
added  to  the  value  of  the  land  was  a  question  of  fact  for  the 
sessions,  and  not  for  the  Queen's  Bench  to  determine.  But  even 
with  this  explanation  it  is  not  very  easy  to  reconcile  J^.  v.  Leith 
with  M.  V.  Morrison  ;  for  in  R.  v.  Leith  the  sessions  appear  to  have 
considered,  not  what  the  owner  of  the  barges  would  give  for  the 
land  in  order  to  moor  his  barges  opposite  to  it,  but  what  the  land 
with  the  barges  was  worth  to  him  after  he  had  moored  the  barges. 
The  former,  and  not  the  latter,  appears  to  be  the  true  measure 
of  rateable  value  if  the  baroes  are  not  to  be  regarded  as  having 
become  part  o£  the  land. 

In  Forrest  v.  Greenirich  Overseers  (7' )  a  question  was  raised  as 
to  a  similar  pier,  composed  of  two  barges,  one  of  which  was 
always  afloat,  while  the  other  grounded  at  low  water  on  blocks 
fixed  in  the  bed  of  the  river.  The  barges  were  kept  in  position  by 
chains  fastened  to  iron  anchors  placed  in  the  bed  of  the  river,  and  by 
a  chain  fastened  to  an  iron  staple  fixed  in  stone  stairs  (on  the  bank) 
which  were  open  to  the  public,  and  abutted  upon  a  public  street. 
The  platform  for  passing  from  the  stairs  to  the  nearest  barge  was 
not  in  any  way  fastened,  and  was  removed  altogether  at  night. 
The  pier  had  remained  without  being  removed  for  fourteen 
years,  and  it  was  held  that  the  owners  of  it  were  rateable.  Lord 
Campbell,  C.J.,  said  (y) : 

"  Had  the  pier  always  rested  on  the  ground,  no  question  could  have  been 
raised  as  to  its  rateability.  .  .  .  The  appellants  are  the  occupiers  of  land 
by  the  use   which  they  make  of  the  blocks,  of  the  stairs  for  holding  the 

in)  (lSo2).  1  E.  &B.  150. 

00  (1852),  1  E.  &  B.  121.  The  case  was  decided  on  a  local  Act,  but  Lord 
Campbell,  C.J.  (jibicl.,  p.  136),  regarded  the  decision  as  applicable  to  43  Eliz.  c.  2, 
though  he  subsequently  threw  doubt  uiion  the  point  :  see  R.  v.  MorriMm  (18r)2), 
1  E.  &  B.  Ir.O.  at  p.  163. 

(;;)  (IS.iS).  8E.  i:B.  890. 

iq)  8  E.  &  B..at  p.  899. 
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staples,  and  of  the  iron  anchors  permanently  placed  in  the  bed  of  the 
river  (r).  These  anchors  cannot  properly  be  likened  to  the  anchors  of  ships 
dropped  for  a  temporary  purpose  "  («). 

This  decision  innst  be  compared  with  Grant  v.  Oxford  Local 
Board  (t),  where  the  use  of  a  barge  moored  in  a  somewhat 
similar  way  was  held  not  to  amount  to  an  occupation  of  land. 

Pontoon    moored,    but    moved     from    time     to     time. — In 

Manchester,  Sheffield  and  Lincolnshire  Rail  Co.  v.  Guardians  of 
Hull  (u),  the  railway  company  owned  a  pontoon  which  they  used 
as  a  landing-stage  for  a  steam  ferry  across  the  river  Humber. 
The  pontoon  grounded  at  low  water,  and  remained  aground  for 
about  four  hours  at  each  tide.  It  was  moored  by  chains  to  a 
public  pier  under  a  licence  from  the  corporation  in  whom  the  pier 
was  vested.  At  one  end  of  the  pierhead  the  company  had 
fastened  a  cross-piece  of  timber  (which  was  their  own  property) 
to  the  piles  of  the  pier  to  prevent  chafing  or  damage.  At  the 
other  end,  the  company  had  driven  into  the  bed  of  the  river  a  very 
large  pile  which  was  their  property,  but  was  bolted  to  the  timbers 
of  the  pier  ;  and  the  chain  from  the  pontoon  passed  round  the  pile 
and  was  attached  to  the  pier.  As  long  as  the  chain  passing  round 
the  pile  remained  attached  to  the  pontoon,  it  was  impossible  to 
remove  it  from  the  piles  of  the  pier  without  either  breaking  the 
link  at  the  end  of  the  chain  or  cutting  or  removing  some  of  the 
piles  of  the  pier.  When  the  tide  rose  the  pontoon  floated,  and  it 
was  moved  from  time  to  time  by  means  of  the  chains  by  which  it 
was  fastened,  so  as  to  be  opposite  that  part  of  a  sloping  gangway 
at  which  it  was  most  convenient  to  land,  according  to  the  state  of 
the  tide  ;  it  was  moved  about  sixty-four  feet,  or  its  own  length. 
The  gangway  between  the  pontoon  and  the  pier  was  removed  at 
night  ;  and  two  of  the  railway  company's  workmen  were  con- 
stantly employed  upon  the  pontoon  to  work  the  chains  and  winches 
for  moving  it.  It  was  held  that  the  railway  company  were  not  in 
occupation  of  land  and  were  not  rateable  :  that  the  grounding  of 
the  pontoon  at  low  water  did  not  amount  to  an  occupation  of  land  : 
that  the  pile  driven  into  the  soil  was  not  under  the  control  of  the 
railway  company  and  was  of  no  use  to  them,  but  was  under  the 
control  of  the  corporation,  who  might  take  it  away  if  they  chose, 
and  might  also  order  that  the  chains  which  were  attached  to  the 
pier  should  be  cast  off. 

(/•)  The  separate  use  of  each,  not  the  combined  use  of  all,  of  the  things  specified 
seems  to  be  treated  as  amounting  to  an  occupation  of  land. 

(.v)  Compare  the  distinction  drawn  by  Blackburn,  J.,  in  TloJland  v.  JIodrjHon 
(1S72),  L.  R.  7  C.  P.  828,  at  p.  335,  cited  infra,  p.  50tj,  between  the  anchor  of 
a  ship  and  an  anchor  fixed  in  the  soil  for  the  purpose  of  bearing  the  strain  of  the 
chain  of  a  suspension  bridge. 

(0  (186S),  L.  \\.  4  Q.  B.  9,  infra,  p.  368. 

(«)  (1896),  7.5  L.  T.  127  ;  60  J.  P.  789  ;  12  T.  L.  R.  389. 
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This  decision  turned  almost  entirely  on  the  special  fiicts  of  the 
case,  which  resemble  most  closely  those  which  were  considered  in 
Watki/ts  V.  Milfoii-iie.rf-Gravesend  (.v).  Grant  v.  O.rford  Local 
Board  {>/),  and  Forrest  v.  Greemcich  Overseers  (r).  In  the  first 
two  of  those  cases  the  owner  of  the  floating  vessel  was  held  not  to 
be  in  occupation  of  land,  while  in  the  last  he  was  held  to  be  in 
occupation  and  to  be  rateable. 

Moorings  in  the  bed  of  a  river. — The  class  of  cases  with  which 
we  now  have  to  deal  has  given  rise  to  some  apparent,  if  not  real, 
conflict  of  judicial  opinion. 

In  Watkins  v.  Milton-next-Gravesend  (a),  the  conservators  of 
the  Thames,  who  were  the  owners  of  the  bed  of  the  river,  and 
of  certain  "  moorings "  fixed  therein,  granted  the  appellant  the 
permission  (and,  as  the  court  assumed,  exclusive  permission)  to 
use  the  moorings,  until  either  party  should  give  one  month's  notice 
to  determine  the  licence. 

The  appellant  agreed  to  pav  30/.  annually  towards  the  main- 
tenance of  the  moorings,  which  consisted  of  two  large  iron  fun- 
shaped  screws,  screwed  into  the  bed  of  the  river  to  a  depth  of 
about  eight  feet,  and  connected  together  by  chains,  fastened  to  a 
central  ring,  to  which  the  appellants'  hulk  was  moored.  The  hulk 
was  moored  entirely  by  the  stern,  and  swung  with  the  tide, 
changing  its  position  :  it  never  took  the  ground.  The  hulk  had 
neither  sails  nor  engines,  and  had  been  five  years  at  its  moorings 
without  removal ;  it  could  be  towed  away,  and  in  the  ordinary 
course  required  removal  for  repairs  about  once  in  five  years.  It 
was  held  that  the  appellant  was  not  rateable,  because  he  was 
not  the  occupier  but  had  only  a  licence  to  use  the  moorings. 
Blackburn,  J.,  said  {!>)  : 

"  I  think  these  moorings  are  so  attached  to  this  part  of  the  soil  of  the 
river,  that  if  the  appellant  was  the  occupier  of  the  moorings,  he  would  be 
occupier  of  the  soil.  .  .  .  There  may  be  a  gi-ant  of  many  easements 
which  are  conveyed  solely  to  one  person,  and  yet  do  not  confer  any  occupa- 
tion, such  as  a  wayleave  to  carry  coals  from  a  colliery  to  the  sea-shore  ;  an 
important  right  confined  to  that  colliery  alone  ;  that  does  not  make  the  person 
who  has  the  sole  use  of  a  private  way  over  the  land  rateable  ;  or  in  the  more 
familiar  case  of  a  lodger,  who  has  the  sole  right  to  the  use  of  certain  rooms 
in  a  house,  he  is  not  made  by  that  means  rateable,  if  the  agi-eement  is  that 
the  tenant  of  the  house  shall  retain  the  possession,  as  in  the  general  case  of 
a  lodging  he  does,  for  the  purpose  of  looking  after  the  management  of  it ; 
the  lodger  is  merely  the  inmate.  Whenever  that  happens  the  lodging-house 
keeper  is  rateable,  although  the  lodger  is  the  person  in  possession  ;  and 
although  he  would  have  a  good  action  against  the  landlord  if  he  were  to  put 
another  lodger  in  occupation  with  him." 

(x)   (18G8),  L.  R.  3  Q.  B.  3.50.       (y)  (186f!),  L.  R.  4  Q.  B.  9,  infra,   p.  368. 
(z)   (18.58),  8  E.  &  B.  81)0,  .svprn,  p.  364. 

(«)  (186S),  L.  R.  3  Q.  B.  3.50  ;  37  L.  J.  M.  C.  73  ;  18  L.  T.  601  ;  16  W.  R.  1059  ; 
32  .1.  P.  294. 

(i)  L.  R.  3  Q.  B.,  at  pp.  355—357. 
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This  decision  was  followed  by  Cory  v.  CJmrcItioardens,  etc.,  of 
Greemvlch  [e),  in  which  the  appellants  were  owners  of  a  coal 
derrick  permanently  moored  in  the  Thames,  by  two  single-fluke 
anchors  on  the  shore  side,  by  two  stones  on  the  channel  side,  and 
by  two  stream  anchors  at  the  head  and  stern.  The  anchors  and 
stones  were  merely  dropped  into  the  river,  and  the  stones  were  not 
embedded  in  the  soil.  The  anchors  and  stones  could  be  hauled  on 
board  the  derrick  by  the  machinery  thereon,  and  the  derrick  had, 
in  fact,  been  moved  from  another  position,  bringing  her  stones  and 
anchors  with  her,  to  the  position  occupied  at  the  time  of  the  rate. 
The  moorings  were  put  down  by  the  appellants,  by  permission  of 
the  conservators  of  the  Thames,  who  retained  the  right  to  remove 
the  moorings,  if  they  deemed  it  inexpedient  that  they  should 
remain.  On  these  facts  it  was  held  that  the  appellants  were  not 
rateable,  because  the  anchors  and  stones  were  mere  accessories  of 
the  derrick,  and  were  movable  things  not  susceptible  of  occupation  ; 
the  derrick  being  merely  anchored  at  the  spot  where  she  floated. 

The  case  of  Cory  y.  Bristow. — The  question  of  rateability  was 
raised  again  in  Conj  v.  Bristow  (d)  with  regard  to  the  same  (and 
another)  derrick,  on  facts  slightly  diff'erent,  or  differently  stated. 
It  was  found  that  the  derrick  was  moored  on  the  land  side  by  two 
single-fluke  anchors  placed  in  holes  dredged  out,  large  enough  to 
contain  the  whole  of  the  anchor,  to  a  depth  of  seven  feet  below  the 
bed  of  the  river,  the  holes  being  afterwards  filled  up  with  ballast. 
The  stones  were  similarly  sunk  in  the  bed  of  the  river,  and  it  was 
impossible  for  the  derrick  to  lift  the  anchors  and  stones.  Another 
derrick  belonging  to  the  appellants  was  similarly  moored,  save 
that  the  anchors,  being  heavier,  sank  by  their  own  weight,  and 
fan-shaped  screws  instead  of  stones  were  used.  These  screws  and 
anchors  could  not  be  weighed  by  the  derrick  in  the  ordinary  way. 
The  moorings  were  laid  down  by  permission  of  the  conservators, 
the  work  being  done  by  their  men,  but  paid  for  by  the  appellants. 
The  derricks  had  been  moored  at  the  same  place  for  some  years, 
but  daily  changed  their  position  slightly  with  the  ebb  and  flow  of 
the  tide  (e).  It  was  held  by  the  House  of  Lords  that,  although 
the  conservators  of  the  Thames  might  order  the  moorings  to  be 
removed  on  giving  a  week's  notice,  the  appellants  were  in  occupa- 
tion of  a  part  of  the  soil  and  bed  of  the  river.  Lord  Cairns 
said(/): 

"  You  have  here  moorings  which  are  clearly  fixed  into  and  bedded  in  the 
soil  of  the  River  Thames  just  as  much  as  if  piles  had  been  driven  ten  or  twenty 

(<*)  (1872),  L.  R.  7  C.  P.  499.  The  case  is  of  somewhat  doubtful  authority  in 
consequence  of  the  decision  in  Cory  v.  Bri.<ttow  (1877),  2  App.  Cas.  262,  infra. 

(id)  (1877),  2  App.  Cas.  262. 

(e)  It  is  not  expressly  stated,  but  it  may  be  inferred,  that  the  derricks  never  took 
the  ground  at  low  water. 

(/)  2  App.  Cas.  271. 
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feet  deep  into  the  soil,  and  if  you  find  any  person  in  occupation  of  those 
moorings,  and  that  occupation  is  a  beneficial  occupation,  the  person  so 
occupying  is  occupying  hereditaments  within  the  statutes  which  create 
chargeability  to  the  assessment  to  the  poor.  [After  distinguishing  the  case 
from  Watkiiis  v.  2[iltoii-)ie:rl-Gr(ivese)ul{f/),  on  the  ground  that  there  the 
moorings  belonged  to  the  conservators,  not  to  the  person  rated.  Lord  Caihns 
continued  :]  It  remains  to  look  more  accurately  at  Avhat  is  the  character 
of  the  occupation  of  the  appellants,  and  how  it  is  that  they  came  to  have  the 
occupation  of  these  moorings.  For  the  purpose  of  rating  it  might,  indeed, 
be  sufficient  to  look  at  the  mere  fact  of  occupation  (^).  They  are  found  in 
occupation  of  that  which  is  to  them  a  valuable  occupation  of  this  fixed 
property,  and  are  therefore  rateable,  even  though  it  might  turn  out  that  their 
occupation  is  a  wrongful  one,  or  one  the  propriety  of  which  they  cannot 
justify.  But  it  appears  to  me  that  this  possession  of  the  moorings  is  a 
rightful  one,  and  is  itself  to  be  designated,  according  to  the  most  accurate 
expression,  an  'occupation'  of  the  moorings." 

And  Lord  Hatherley  said  (/)  that  the  right  of  the  conservators 
to  order  the  removal  of  the  moorings  on  giving  a  week's  notice  (Hd 
not  interfere  with  the  exclusive  possession  of  the  appellants  so  long 
as  it  lasted  f^). 

The  Oxford  University  Barge  Case. — In  Grant  v.  Oxford 
Local  Board  (/),  the  Oxford  University  boat  club  were  rated  in 
respect  of  their  barge  at  Oxford.  The  facts  were  thus  stated 
in  the  case :  The  barge  (or  house  boat)  floats  on  the  river,  and  is 
moored  at  a  distance  of  about  thirty  feet  from  the  bank  by  means 
of  two  iron  rings,  which  are  fixed  to  the  barge,  and  pass  loosely 
and  movably  round  two  solid  fixed  posts,  driven  into  the  bed  of 
the  river,  allowing  the  barge  to  rise  and  fall  with  the  water.  In 
some  very  dry  seasons  the  barge  rests  on  the  bed  of  the  river  for  a 
short  time.  The  barge,  though  capable  of  being  moved,  is  never 
in  fact  moved  from  its  station.  Four  smaller  posts  support  a 
movable  gangway  between  the  bank  and  the  barge.  The  bank 
belongs  to  the  Dean  and  Chapter  of  Christ  Church,  the  bed  of  the 
river  to  the  corporation  of  the  city.  All  the  posts  were  driven  into 
the  bed  of  the  river  (more  than  twenty  years  before  the  making  of 
the  rate)  for  the  purpose  for  which  they  were  used,  but  without 
the  leave  or  licence  of  the  corporation  or  of  any  other  person,  and 
no  rent  or  other  acknowledgment  has  ever  been  paid.  It  was  held 
that  the  boat  club  were  not  in  occupation  of  land  and  were  not 
I'ateable.     Cockburn,  C.J.,  said  (/«)  : 

C^)  (1868).  L.  R.  3  Q.  B.  3.-)0,  svpra,  p.  366. 

(7t)  Compare  the  cases  cited  above,  at  pp.  51 — 54. 

(/)  2  App.  Cas.,  at  p.  276  ;  the  passage  is  cited  xitpra,  p.  20. 

(k)  A  tenant  at  will  is,  until  the  will  be  determined,  an  occupier  :  per  Lord 
Dexman.  C.J.,  B.  y.  Chehca  Waterworks  Co.  (1833),  .5  B.  &  Ad.  156.  at  p.  169, 
xnjirt/,  p.  265;  see  also  B.  v.  E<ixt  London  Watencorhx  (1852).  18  Q.  ^.lOh,  supra, 
p.  267.  and  Electric  TclcqrapU  Co.  v.  Salford  (1855),  11  Ex.  181.  infra,  p.  374. 

(0  (1868),  L.  U.  4  Q.  13.  9.  (./O  L.  R.  4  Q.  B.,  at  p.  13. 
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"  There  is  nothing  to  show  that  the  posts  are  not  at  the  present  moment 
in  the  occupation  of  the  owners  of  the  soil.  The  posts  have  been  per- 
manently fixed  in  the  soil  ;  how  they  came  to  be  fixed,  by  whom,  or  by  what 
authority,  does  not  appear.  Whether  it  was  by  permission  of  the  owners  of 
the  soil  or  not,  we  do  not  know,  or  whether  it  Avas  a  mere  act  of  encroach- 
ment and  trespass.  But  there  is  nothing  to  satisfy  me  that  the  University 
boat  club  have  the  exclusive  enjoyment  of  these  posts  in  them.  I  see 
nothing  which  at  all  satisfies  me  that  if  any  other  person,  navigating  that 
part  of  the  river,  were  minded  to  treat  these  posts  as  a  mere  mooring-place 
in  the  bed  of  the  river  for  the  general  convenience  and  accommodation  of 
the  public,  and  came  and  attached  other  barges  or  vessels  to  one  of  these 
posts,  or  did  any  other  act  which  might  interfere  with  the  assumed  enjoy- 
ment or  occupation  of  these  posts  on  the  part  of  the  boat  club,  the  boat  club 
would  have  a  remedy  by  action  of  trespass  or  otherwise  against  the  person 
so  intei'fering  with  this  assumed  right  on  their  part.  There  does  not  seem 
to  be  any  exclusive  occupation  in  the  club,  and  inasmuch  as  exclusive  occu- 
pation must  necessarily  be  the  foundation  of  their  rateability,  it  seems  to  me 
it  would  be  wrong  in  this  case  to  say  that  this  property  in  their  hands  is 
capable  of  being  rated." 

It  must  be  noticed  that  this  decision  rests  ahnost  entirely  on  the 
absence  of  proof  that  the  boat  club  had  any  legal  title  to  the 
exclusive  use  of  the  posts.  But  it  was  said  in  the  House  of  Lords, 
in  Cory  v.  Bristow  (n),  "  for  the  purpose  of  rating  it  might  indeed 
be  sufficient  to  look  at  the  mere  fact  of  occupation  "  ;  and  in  R.  v. 
Leitli  (o),  in  the  course  of  the  argument,  Lord  Campbell,  C.J., 
said,  '*  for  the  present  argument,  we  must  assume  the  occupation 
to  be  rio-htful." 

Now,  if  it  was  true  that  the  boat  club  were  in  fact  the  only 
persons  who  had  used  the  posts,  and  if  the  assumption  be  made 
that  the  posts  were  fixed  and  used  lawfully — i.e.,  by  leave  and 
licence  of  the  owners  of  the  soil — then  it  is  by  no  means  clear  that 
the  boat  club  could  not  have  brought  an  action  against  a  trespasser 
who  interfered  with  their  occupation  (p),  and  the  test  applied  by 
CocKBURN,  C.J.,  would  have  led  to  a  conclusion  contrary  to  that 
which  he  arrived  at.  Apart  from  the  question  of  title,  it  seems 
very  difficult  to  say  that  the  boat  club  were  not  as  much  in  occu- 
pation of  land  by  means  of  their  posts  and  the  use  of  them  as  were 
the  appellants  in  Cory  v.  Bristow  (q),  and  as  long  as  the  barge 
remained  between  the  posts  no  other,  vessel  could  float  there. 

(«)  (1877),  2  App.  Cas.  2G2,  at  p.  273  ;    ride  supra,  p.  368. 

((')  (1852),  1  E.  &  B.  121,  at  p.  131  ;  cited  above  on  p.  52. 

O?)  See  Dyson  v.  CoUich  (1852).  5  B.  &  Aid.  600;  Harper  v.  Cliarlesworth 
(1825),  4  B.  &  C.  574,  at  p.  585,  which  shows  that  actual  possession  is  sufficient  to 
enable  a  party  to  maintain  trespass  against  a  wrongdoer. 

{il)  (1877),  2  App.  Cas.  262  ;  see  especially  the  remarks  of  Lord  Cairns,  svpra, 
pp.  367,  368. 
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In  what  cases  tramways  are  rateable. — The  first  question  to 
be  (letei'mined  is  whether  the  person  who  has  a  right  to  use  a 
tramway  is  an  occupier  of  hind  at  all  :  if  he  is  not,  and  has  a  mere 
easement,  then  he  is  not  rateable.  In  R.  v.  JolUfe  (a)  the  a})pellant, 
for  the  purpose  of  working  his  coal  mines,  made  an  arrangement 
for  the  use  of  the  existing  waggon-wavs  of  an  adjoining  landowner, 
on  payment  of  a  certain  sum  of  money  per  ton  of  coals  carried. 
It  was  held  that  the  appellant  had  a  mere  right  of  passage,  which 
was  an  easement,  and  that  he  was  not  in  occupation,  and  was 
therefore  not  rateable  in  respect  of  the  waggon-ways.  But  in 
R.  V.  Bell  (b)  the  defendants  had  taken  a  lease  of  wayleaves  from 
the  Dean  and  Chapter  of  Durham  over  land  in  the  hands  of  their 
tenant  (c),  and  under  the  powers  of  the  lease  made  a  railway,  or 
waggon-way,  with  sleepers  and  rails,  erected  a  bridge,  levelled  the 
ground  in  many  places,  fenced  the  railway,  put  up  gates  (which 
were  kept  locked  by  the  defendants)  and  erected  two  houses  for 
the  gate-keei)ers.  It  was  held  that  the  effect  of  the  exercise  of 
these  powers  was  to  put  the  defendants  in  exclusive  occupation  of 
the  land.     Lord  Kenyon,  C.J.,  said  : 

"  One  ground  of  argument  is  that,  because  the  Dean  and  Chapter  could 
only  grant  a  wayleave  (d),  therefore  nothing  more  than  a  wayleave  passed 

(«)  (1787),  2  T.  K.  9U.  This  ca^e  is  explained  in  Boh-rf.^  v.  A i/lahu ry  (^ISoS), 
1  E.  &  B.  423. 

(*)  (1798),  7T.  K.  598. 

(c)  The  lease  to  the  agricultural  lessee  reserved  to  the  dean  and  chapter  the  right 
to  grant  waggon-ways  on  payment  of  compensation. 

(f/)  /.('.,  because  the  soil  had  already  passed  to  the  agricultural  lessees. 
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to  the  defendants  ;  but  we  are  not  to  inquire  into  the  titles  of  the  occupiers. 
If  a  disseisor  obtain  possession  of  land,  he  is  rateable  as  the  occupier  of 
it  "  (e). 

In  this  case  the  defendants,  by  means  of  their  fences  and  gates, 
exchided  all  persons,  except  their  own  servants,  from  passing  over 
or  using  the  surface  of  the  I'ails,  or  any  other  part  of  the  land  used 
as  a  waggon-way.  The  principle  of  the  decision  was  carried  still 
inrther  in  Pi mh'co  Traimcay  Co.  y.  Greenicich  L"n/on  (/),  in  which 
it  was  held  that  a  tramway  company  who  laid  down  a  tramway  in 
a  highway  were  rateable  as  occupiers,  although  the  soil  of  the 
highway  was  vested  in  the  highway  authority,  and  the  public  had 
the  right  to  pass  over  the  surface  of  the  rails  as  part  of  the 
highway.     Blackburn,  J.,  said  {g)  : 

"Under  the  Tramways  Act,  1870,  authority  is  given  to  the  promoters, 
under  certain  conditions  which  I  need  not  at  present  enumerate,  to  lay  down 
along  the  roadway  a  tramway,  and  to  make  it  in  such  a  way  that  along  that 
tramway  there  may  be  run  a  carriage  with  wheels  having  a  flange  going  into 
a  groove  or  space  which  keeps  it  upon  the  line  ;  and  the  tramway  is  laid 
down  solely  and  entirely  for  the  purpose  of  facilitating  the  use  of  such 
carriages,  with  these  flanged  wheels,  along  that  portion  of  the  ground  over 
which  the  tramway  is  made.  .  .  .  They  (the  company)  are  occupiers  of 
land  to  the  same  extent  and  in  the  same  manner  as  in  the  cases  which  are 
now  perfectly  well  established,  and  of  every  day  occurrence,  where  a  gas 
company  or  a  waterworks  company  lay  in  the  road  their  main  pipes.  .  .  . 
By  s.  34  of  the  Act  (h)  when  the  tramway  is  laid  down  the  promoters  may 
use  on  it  carriages  with  flange  wheels,  or  wheels  suitable  only  to  run  on  the 
rail  prescribed  by  such  Act,  and  subject  to  the  provisions  of  the  special  Act 
and  this  Act,  the  promoters  and  their  lessees  shall  have  the  '  exclusive  use 
of  the  tramways  for  carriages  with  flange  wheels,  or  other  wheels  suitable 
to  run  only  on  the  prescribed  rail '  "  (i). 

The  important  points  to  be  noticed  in  this  case  appear  to  be  that 
the  tramway  company  had  (and  exercised)  a  right  to  place  and 
permanently  keep  in  position  a  metal  rail  attached  to  the  soil, 
and  to  keep  a  groove  by  the  side  of  that  rail  free  from  obstructions  : 
and,  further,  to  use  that  rail  and  groove  in  a  peculiar  manner,  to 
the  exclusion  of  all  other  persons  from  that  mode  of  user. 

In  Holywell  Union  v.  Halhyn  District  Mines  Drainage  Co.  (k), 
the  drainage  company  were  held  rateable  as  occupiers  of  a  tunnel 

(e)  Cf.  Holywell  Union  v.  Halhyii  District  Mines  Drainage  Co.,  [1895]  A,  C. 
117,  snjjra,  pp.  47 — 51.     See  also  p.  52,  note  (^^). 

(/)  (1873),  L.  R.  i»  Q.  B.  9. 

(;/)  L.  R.  9  Q.  B.,  at  pp.  13,  14. 

(A)  The  Tramways  Act,  1870  (33  &  34  Vict.  c.  78). 

0)  By  s.  54  of  the  Tramways  Act,  1870,  a  penalty  is  imposed  on  persons  (other 
than  the  promoters)  using  the  rail  with  flange  wheels,  or  wheels  suitable  only  for  the 
rails.  An  instance  in  which  this  penalty  was  enforced  will  be  found  in  Cottam  v. 
Guest  (1880),  6  Q.  B.  D.  70, 

(^)  [1895]  A.  C.  117,  supra,  p.  47. 

2  B  2 
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used  for  drainino-  a  mine,  althonoh  the  mining  company  had  and 
exercised  the  right  to  lay  down  a  tramway  in  the  tunnel  :  the 
question  whether  that  tramway  could  be  separately  rated  has  been 
already  considered  (/). 

The  method  of  valuing  tramways. — The  rating  of  a  railway 
obviously  suggests  a  close  analogy  to  the  rating  of  a  tramway. 
In  the  case  of  a  tramway  which  deals  with  comparatively  short 
distances,  questions  of  "  contributive  value  "  are  less  likely  to  arise 
than  in  the  case  of  a  railway  (m),  and  the  "parochial  principle  " 
of  calculating  rateable  value  from  the  receipts  and  expenses  in 
each  separate  parish  must  be  followed  as  closely  as  the  circum- 
stances admit.  In  London  Tramways  Co.  v.  Lamheth  (n)  the 
system  of  tramways  extended  its  branches  into  several  parishes, 
while  in  some  of  the  parishes  two  or  more  converging  routes 
united  and  ran  over  one  set  of  rails.  The  assessment  sessions 
appear  to  have  considered  it  to  be  impossible  to  ascertain  the 
precise  earnings  in  each  parish,  and  therefore  credited  to  each 
parochial  section  a  mileage  proportion  (o)  of  the  earnings  of  each 
route  in  that  parish,  so  that  where  two  or  more  routes  ran  through 
the  parish,  that  parish  had  the  benefit  of  a  share  in  the  earnings  of 
each  route. 

Advertisements  in  tramcars. —  In  North  Metropolitan  Tram- 
ways Co.  V.  St  Mary,  Islington  {/>),  a  question  was  raised  whether 
a  sum  of  1,7 G3Z.  received  for  advertisements  on  the  cars  of  the 
company  should  be  brought  into  account,  the  company  contending 
that  it  was  a  mere  profit  of  trade,  not  arising  out  of  the  rateable 
hereditament  at  all.  The  assessment  sessions  rejected  this  con- 
tention, and  the  decision  is  clearly  right.  It  is  true  that  the 
advertisements  are  not  affixed  to  the  rateable  hereditament,  but  to 
the  cars  which  are  chattels,  and  belong  to  the  hypothetical  tenant. 
But  it  is  impossible  to  argue  that  the  hypothetical  tenant,  in  con- 
sidering what  rent  he  would  pay,  would  ignore  the  fact  that  by 
taking  the  tram-lines  and  putting  cars  thereon  to  be  used  by  the 
public,  he  would  be  enabled  to  earn  from  advertisements  a  sum  of 
1,763/.,  which  the  cars  could  never  earn  if  they  stood  in  a  ])rivate 
yard.  Assuming  that  the  receipts  from  the  advertisements  are 
profits  of  trade,  and  therefore  not  rateable,  still  the  profits  of  trade 

(Z)  Supra,  p.  49. 

(w)  Vide  supra,  pp.  201 — 227.  And  see  p.  203  as  to  the  application  of  the 
"parochial  principle"  to  railways.  On  p.  250  will  be  found  a  summary  of  the 
method  of  valuing  a  line  of  railway. 

(«■)  (1874),  Kyde's  Met.  Rat.  App.  103.  The  case  illustrates  the  way  in  which 
several  questions  of  detail  may  be  dealt  with,  and  specimens  of  valuations  are  given 
in  the  report.     The  judgment  is  also  reported,  31  L.  T.  319. 

(f>)  Cy.  Mi'lhourne  Tramway  Co.  \.  Mayor,  etc.,  of  F'ltzroy,  [1901]  A.  C.  153, 
at  p.  172. 

(p)  (1874),  Ryde's  Met.  Rat.  App.  112. 
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will  affect  the  rent  which  will  be  paid  for  a  hereditament  if  that 
hereditament  affords  peculiar  advantages  for  carrying  on  the 
trade  (q) .  Whether  the  icliole  of  the  receipts  from  advertisements, 
without  any  deduction  whatever,  should  be  brought  into  account, 
is  a  question  of  fact  to  be  dealt  with  by  the  sessions. 

Stables  and  stations  connected  with  tramways.— After  ascer- 
taining the  net  receipts  of  the  tramway  company  there  must  be 
deducted,  at  some  stage  of  the  calculations,  a  sum  to  represent  the 
gross  value  of  the  stables  and  stations  (r),  and  the  rates  thereon,  in 
the  same  way  as  a  similar  deduction  is  made  in  respect  of  stations 
in  valuing  a  line  of  railway  (5)  :  for  the  net  receipts  are  earned  by 
the  stables  and  stations  together  with  the  line,  and  if  the  stables 
and  stations  are  separately  rated,  and  no  deduction  for  them. is 
made  in  valuing  the  line,  the  company  will  be  to  some  extent  rated 
twice  over.  The  stables  and  stations  of  a  tramway  company  are, 
however,  sometimes  held  by  them  on  lease.  The  rent  paid  under 
such  a  lease  cannot  form  a  deduction  from  the  gross  receipts  in 
ascertaining  the  rateable  value  of  the  whole  system,  including  line, 
stables,  and  stations  ;  but,  if  the  rent  has  been  recently  fixed,  it 
may  sometimes  be  taken  as  the  true  value,  and  may  be  deducted 
(together  with  the  cost  of  the  repairs  borne  by  the  tenant) 
from  the  value  of  the  entire  system,  in  order  to  ascertain  the 
rateable  value  of  the  line  alone  :  but  the  deduction  thus  made  is 
not  a  diminution  of  value,  but  merely  an  apportionment  between 
the  several  parts  of  the  system. 

Repairs  of  tramways. — In  London  Tramways  Co.  v.  Lambeth  (t) 
a  question  was  raised  whether  the  company  were  entitled  to  a 
deduction  from  the  gross  receipts  in  respect  of  the  cost  of  repairing 
the  roadway  between  and  by  the  side  of  the  rails,  a  duty  cast  upon 
the  company  by  s.  28  of  the  Tramways  Act,  1870  (ii).  The 
assessment  sessions  held  that  the  deduction  was  permissible,  on 
the  ground  that  the  repairs  were  essential  to  the  maintenance  and 
efficiency  of  the  system.  It  must,  however,  be  noticed  that  the 
section  above  cited  makes  it  the  duty  of  the  promoters  {x)  to  repair 

(<?)  See  R.  V.  Grand  Junciiim  Rail.  Co.  (1844),  4  Q.  B.  18,  at  p.  38,  supra, 
pp.  190,  191. 

(r)  This  method  appears  to  have  been  adopted  in  Mdhuurnf  Tramway  Co.  v. 
Mayor,  rfc,  0/  F/tzroy.  [1901]  A.  C.  153,  at  pp.  171,  172. 

(.v)  Vide  .suj)ra,  pp.  193 — 195.  The  deduction  must  represent  the  gross  and  not 
merely  the  rateable  value,  and  must  also  include  the  rates.  In  London  Tramways 
Co.  V.  Lambeth  (1874),  Hyde's  Met,  Rat.  App.  103,  both  parties  went  wrong  on  this 
point. 

(0  (1874).  Ryde's  Met.  Rat.  App.  103  :  31  L.  T.  319. 

00  33  &  34  Vict.  c.  78. 

(.f)  Not  of  their  lessee  :  compare  s.  34  with  s.  28.  If  the  tramway  be  let,  the  duty 
of  repairing  appears  to  rest  on  the  lessors  (as  between  them  and  the  highway 
authority)  and  not  on  the  occupiers  ;  see  British  Electric  Traction  Co.  v.  Inland 
Revenue  Commissioners,  [1902]  1  K.  B.  441,  at  p.  450. 
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the  roadway  not  only  bet\Yeen  the  rails.  l)ut  for  a  width  of  eiiihteen 
inches  outside  them.  It  is  not  clear  how  t\\o  maintenance  of  the 
whole  of  the  width  can  he  regarded  as  essential  to  the  maintenance 
and  efficiency  of  the  system.  Again,  it  is  not  at  all  clear  that  the 
company  can  be  regarded  as  in  exclusive  occupation  of  any  jiart  of 
the  roadway  except  the  space  occupied  by  the  rails,  and  the  groove 
for  the  flanged  wheels,  and  so  much  of  the  road  as  is  necessary  to 
keep  the  rail  and  groove  in  position  :  so  that  the  repairs  of  the 
rest  of  the  roadway  cannot  be  regarded  as  repairs  of  the  rateable 
hereditament.  It  may  be  said  that  whatever  be  the  nature  of  the 
repairs,  the  expense  is  rendered  necessary  by  the  Act  in  order  to 
enable  the  company  to  earn  their  profits  :  and  that  if  the  profits  are 
looked  at,  the  necessary  expenditure  to  enable  the  company  to  earn 
them  must  be  looked  at  also.  But  (apart  from  the  doubt  whether 
the  company  would  be  liable  if  the  tramway  w-ere  let)  the  question 
is  whether  the  repairs,  and  the  cost  of  the  repairs,  are  in  the  nature 
of  rent-service  or  rent ;  or  in  the  nature  of  a  payment  in  kind  for 
acquiring  rights  over  the  highway  :  and  if  either  of  these  questions 
be  answered  in  the  afiirmative,  then  the  cost  of  the  repairs  ought 
not  to  be  deducted  (y).  On  the  other  hand,  if  the  cost  can  be 
regarded  as  similar  to  the  government  duty  paid  by  a  railway 
company,  or  the  sum  paid  by  a  publican  for  his  license,  then 
it  ought  to  be  deducted. 

Occupation  of  land  by  telegraph  wires  and  posts.— Telegraphs 
are  now,  speaking  generally,  in  the  hands  of  the  C^rown,  and  are 
therefore  not  rateable,  or  are  rateable  under  special  statutory 
provision  (c)  ;  but  some  telegraphs  and  telephones  are  in  the 
hands  of  jjrivate  persons  or  companies,  and  are  not  exempt  from 
rating,  and  it  may  therefore  be  useful  to  note  the  decisions  upon 
the  question  when  the  erection  and  use  of  posts  and  wires  amounts 
to  an  occupation  of  land,  and  who  is  rateable  for  such  occupation. 

In  Electric  Telec/raph  Co.x.Salford  (a),  the  telegraph  company, 
by  agreement  with  the  Xorth  Western  liailway  Company,  had 
erected  posts  and  wires  in  the  ordinary  way  by  the  side  of  the 
railw-ay.  The  posts  were  subject  to  removal  at  the  option  of  the 
railway  company  to  some  unobjectionable  position  if  their  working 
or  position  interfered  with  the  operations  of  the  railway,  with  the 
signals,  or  with  new  works  or  alterations  of  the  line.  Where  the 
wires  crossed  a  viaduct,  they  were  collected  in  a  wooden  box  or 
cover,  affixed  to  the  parapet  by  means  of  iron  hold-fasts  dri^'en 

(//)  Cf.  MelUurne  Trawway  Co.  v.  Mayor,  etc.,  of  Fitzroy.  [l&Ol]  A.  C.  15:^,  at 
pp.  166,  169- — 171  ;  the  points  dealt  with  by  the  judgment  jierhaps  did  not  precisely 
include  the  cost  of  repairing  the  roadway,  but  tbey  furnish  a  useful  analogy. 

(r)  See  the  Telegraph  Act,  1868  (Bl  i:  32  Vict",  c.  llu),  s.  22,  su2)ra,  p.  102,  where 
the  effect  of  the  statute  is  considered. 

(«)  (1855),  11  Ex.  181. 
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into  the  brickwork  ;  and  for  part  of  the  distance  the  wires  were 
placed  in  iron  pipes  laid  down  between  the  lines  of  rails  (I>). 
It  was  held  that  the  telegraph  company  were  rateable  as 
occupiers  of  land  by  both  posts  and  w^ires  (c).  Pollock,  (^B., 
said  (d)  : 

"  There  is  no  distinction  between  the  occupying  land,  by  passing  through 
a  fixed  point  of  space  in  the  air  to  another  fixed  point,  or  by  passing  in  the 
same  manner  through  land  or  water.  Land  extends  upwards  as  well  as 
downwards,  and  whether  the  wires  and  posts  are  fixed  above  or  below  the 
surface,  they  occupy  a  portion  of  the  land.  The  circumstance  that  they  are 
subject  to  removal  to  another  place,  if  found  inconvenient,  makes  no 
difference.  ...  In  this  case  the  telegraph  company  has  the  exclusive 
occupation  of  the  soil,  when  not  interfered  with  by  the  railway  company, 
and  it  seems  to  me  that  it  would  make  no  difference  if  the  posts  were  so 
heavy  that  they  would  remain  without  being  fixed  in  the  ground  " 

And  Martin,  B.,  said  (e)  : 

"  It  is  true  that  the  railway  company  have  a  right  to  direct  the  removal 
of  the  posts  and  wires  to  a  more  convenient  place  ;  but  that  only  shows  that 
this  company  are  strictly  tenants  at  will  of  the  soil  occupied  by  them.     That  ' 
is  no  objection  to  the  rate  "  (/). 

The  decision  in  Lancashire  Telephone  Co.  y.  Manchester. — 

The  principles  of  the  decision  in  Electric  Telegraph  Co.  v. 
Salford  (^)  were  adopted  and  applied  to  what  was  apparently, 
but  not  really,  a  more  extreme  case,  in  Lancashire  Telephone 
Co.  V.  Manchester  (Ji).  There  the  company  erected  overhead 
telephone  wires,  which  were  carried  from  their  offices  to  the 
premises  of  their  subscribers.  The  wires  were  supported  either  by 
poles  fixed  in  the  oround  or  by  being-  uttached  to  the  roofs, 
chimneys,  or  walls  of  buildings.  The  attachment  was  made  in  the 
case  of  a  single  wire  by  an  iron  spike  driven  into  the  building,  or 
by  a  bolt  screwed  into  the  ridge,  or  by  an  iron  bracket  nailed  to 
the  corner  of  the  chinniey  ;  or,  in  the  case  of  a  number  of  wires, 
by  means  of  standards  or  ridge  saddles  attached  to  the  roofs  of 
the  buildings,  and  fastened  by  iron  bolts  or  stays.  The  consent  of 
the  owners  or  occupiers  of  the  land  or  buildings  was  given  by 
agreements,  in  which  the  company  undertook  to  pay  an  annual 
rent,  and  to  remove  the   wires   and    attachments  upon  a  certain 

(ft)  No  distinction  is  <h'awn  in  the  judgments  between  the  wires  suspended  on 
posts  and  the  rest  of  the  wires. 

(<?)  All  the  judges  mention  the  wires  as  well  as  the  posts,  and  this  was  accepted  as 
their  decision  by  Cave,  J.,  in  Parin  (ind  Xew  Yurk  Tclcfj raph  Co.  v.  Penzance 
Uniok  (1884),  12  Q.  B.  D.  o.-,2,  at  p.  5.59.  '  ■        ' 

(rf)  11  Ex..  at  p.  186. 

(0  11  Ex.,  at  p.  189. 

(/)  See  R.  V.  East  Lomhm  U'atcrivnrJM  Co.  (18.52),  18  Q.  B.  705,  .uij>ra,  p.  267  ; 
li.  V.  C/icL'^en  Waterworks  Co.  (183.3),  5  B.  &  Ad.  156,  at  p.  169,.s-w/;w,  p.  265. 

C^r)  (1855).  11  E.K.  181.  (//)  (1.881),  14  Q.  B.  D.  267. 
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notice.  The  company  had  no  key  of  the  outside  doors,  and  could 
only  obtain  access  to  the  roof's  by  permission  of  the  occupiers.  It 
was  held  by  the  Court  of  Appeal,  afhrming  the  decision  of  the 
Queen's  Bench  Division,  that  the  company  were  in  occui)ation  of 
land,  and  were  rateable.     Lord  Esher,  M.R.,  said  (/)  : 

"  The  real  question  seems  to  me  to  be — having  regard  to  the  spikes  and 
brackets  which  are  affixed  to  the  houses  for  the  purposes  of  carrying  the 
wires  which  are  attached  to  them — whether  the  company  are  rateable  in 
respect  of  all  those  things,  the  whole  apparatus,  affixed  to  the  houses.  How 
are  they  affixed  ?  They  are  affixed  to  brickwork  or  to  wooden  saddles 
solidly  fixed  to  brickwork.  What  is  it  that  keeps  them  where  they  are  V 
It  is  not  merely  the  screws  or  the  things  which  affix  them,  but  the  building 
to  which  they  are  affixed  ;  not  every  part  of  such  building,  but  so  much  of 
it  as  is  really  necessary  to  support  them,  and  which  building  is  itself  sup- 
ported by  the  land  into  which  it  is  fixed.  Therefore,  it  seems  to  me  that 
each  of  these  things  is  a  thing  which  is  fixed  to  the  soil  in  order  to  support 
it  where  it  is.  If  you  take  so  much  of  the  building  as  is  necessary  to  support 
these  things,  and  so  much  of  the  land  as  is  necessary  to  support  so  much  of  the 
building,  as  being  all  one,  then  these  things  are  fixed  to  the  soil,  and  so  much 
of  the  soil  as  is  necessary  to  keep  them  where  they  are  is  occupied  by  them. 
Therefore  in  that  way  they  occupy  a  part  of  the  soil.  It  is  not  like  a  right 
to  hang  things  (/.•)  on  something  which  is  fixed  on  the  soil,  but  it  is  a  right 
given  by  the  owner  or  occupier  of  each  house  to  affix  these  things  to  it,  in 
order  that  they  may  be  supported  by  the  house  and  by  the  ground  on  which 
the  house  stands.  .  .  .  These  things  belonged  exclusively  to  the  com- 
pany, and  were  to  be  used  solely  for  their  benefit,  and  not  in  the  least  for 
the  benefit  of  the  occupiers  of  the  houses.  Under  those  circumstances  it 
seems  to  me  that  this  case  is  therefore  like  the  case  of  the  telegraph  wires 
fixed  to  posts  which  are  fixed  in  the  ground.  The  reason  why  it  has  been 
held  that  they  are  in  the  occupation  of  the  persons  to  whom  they  belong,  is 
because  the  property  in  them  is  solely  the  property  of  these  persons,  and  that 
they  use  them  solely  on  their  own  account,  and  that  the  persons  who  have 
given  the  right  to  fix  them  to  the  soil  have  no  interest  in  them,  or  power 
over  them,  except  the  power  of  giving  notice  to  have  them  removed  or  taken 
away." 

Observations  on  Lancashire  Telephone  Co.  v.  Manchester. — 

Prima  facie  the  judgment  in  this  case,  from  which  the  preceding 
passage  is  quoted,  goes  further  than  the  decision  in  Electric 
Telegrajyli  Co.  v.  Salford  (/),  and  is  not  easily  reconcilable  with 
Smith  V.  Lamhetli  Assessment  Committee  («?),  because  the  telejjhone 
company  could  only  obtain  access  to  their  wires  on  the  roofs  of 
houses,  bv  })ermission  of  the  occupiers  of  those  houses.  But  in 
Electric   Teletfmj'h    Co.  v.    Salford  the  telegraph  com})any  could 

(0  14  Q.  B.  I).,  at  pp.  269—271. 

(70  Cf.  Grant  v.  O.vford  Loral  Board  (18(38),  L.  K.  4  Q.  B.  9,  .vw/;?v/,  p.  368, 
and  Manchester,  Shefield  inul  Lincolnshire  Rail.  Co.  v.  Guardians  of  Ilnll  (1896), 
75  L.  T.  127  ;  sniira,  p.  365. 

(/)  (1855).  11  Ex.  181,  svyra,  p.  374. 

(w/)  (1882),  10  Q.  B.  D.  327,  snin-a,  p.  36. 
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only  obtain  access  to  their  wires  by  the  side  of  the  line  or  on  the 
viaduct  by  permission  of  the  railway  company.  In  Smith  v. 
Lamheth  Assessment  Committee  (which  related  to  Messrs.  W.  H. 
Smith  and  Son's  bookstall  at  Waterloo  Station)  the  appellants  were 
held  to  be  not  in  occupation,  because  of  the  general  control  which 
the  railway  company  exercised  over  their  station.  It  is  true  that, 
so  far  as  access  to  the  telephone  wires  for  the  purpose  of  repairing 
or  altering  them  was  concerned,  the  company  had  (to  say  the 
least)  no  greater  rights  than  those  given  to  Messrs,  W.  H,  Smith 
and  Son,  who  were  held  not  to  be  occupiers  of  their  bookstall. 
But  the  telephone  company  had,  at  all  times  and  without  any 
restrictions,  the  use  of  their  wires  for  the  purpose  for  which  they 
were  constructed,  and  for  which  alone  they  could  be  profitably 
used  :  the  restrictions  applied  only  to  the  alteration,  removal,  or 
repair  of  the  wires.  Where  a  water  company  has  a  pipe  running 
under  the  land  of  a  stranger,  they  are  clearly  rateable  as  occupiers 
of  land  by  means  of  their  pipe,  although  they  cannot  obtain  access 
to  it,  for  inspection,  alteration,  or  repair,  without  the  permission 
of  the  occupiers  of  the  land. 

Exclusive  enjoyment,  distinguished  from  exclusive  occupa- 
tion of  wires.^In  Paris  ami  S^ew  York  Telegraph  Co.  v. 
Penzance  Union  (ii)  the  company  made  an  agreement  with  the 
Postmaster-General,  whereby  the  latter  was  to  provide  and  main- 
tain two  special  wires,  with  batteries  and  other  appliances,  to  be 
used  only  by  the  company  in  connection  with  their  sub-marine 
cables.  The  wires  were,  under  the  agreement,  to  remain  the 
property  of  the  Postmaster-General  ;  but  the  terms  used  as  to  the 
question  whether  he  was  to  retain  or  part  with  possession  were 
ambiguous.  The  Postmaster-General  was  not  bound  to  appro- 
priate to  the  company  any  definite  wires,  and  he  might  change 
them  as  he  thought  fit.  The  wires  were  supported  On  posts  in  the 
ordinary  way  ;  for  part  of  the  distance  they  were  the  only  wires 
supported  by  the  posts  ;  for  other  parts,  other  wires  belonging  to 
and  used  by  the  Postmaster-General  were  also  supported  by  the 
same  posts.  It  was  held  by  Cave,  J.  (Lord  Coleridge,  C.J., 
strongly  doubting,  but  not  dissenting),  that  the  efl:ect  of  all  the 
clauses  in  the  agreement  was  that  the  company  were  not  occupiers 
of  the  two  wires  and  were  not  rateable.     Cave,  J.,  said  (o)  : 

"  Suppose  a  stranger  injured  the  wires  in  some  way  that  did  not  interfere 
with  their  power  of  transmitting  messages,  as,  for  instance,  by  painting  them, 
or  affixing  advertisements  to  them  ;  could  the  company  bring  an  action  ?  I 
think  not.  Suppose  some  way  of  utilising  the  wires  were  discovered  which 
would  produce  a  profit  also  without  interfering  with  their  power  of  trans- 

(«)  (1884),  12  Q.  B.  D.  552. 
00   12  Q.  B.  I).,  at  pp.  562,  563. 
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raitting  messages,  to  whom  would  the  right  of  so  using  the  wires  belong  (^j)  ? 
Surely  to  the  Postmaster-General  and  not  to  the  company.  But  if  these 
things  are  so,  the  Postmaster-General  is  the  occupier  and  not  the  company. 
On  the  whole,  I  have  come  to  the  conclusion  that  the  Postmaster-General, 
and  not  the  company,  occupies  the  rateable  subject,  and  that  the  company 
have  only  an  exclusive  enjoyment,  without  exclusive  occupation  (7).  The 
case  seems  to  me  to  resemble  most  the  case  of  a  lodging-house  keeper  who 
agrees  that  a  particular  lodger  shall  have  the  exclusive  use  of  a  bedroom,  and 
stipulates  that  if  the  rent  is  not  duly  paid,  the  lodger  shall  give  up,  and  the 
lodging-house  keeper  may  resume  possession  of  the  bedroom.  I  apprehend 
that  in  that  case  no  one  could  suggest  that  the  lodger  was  rateable  ;  more 
especially  if,  as  is  the  case  here,  the  selection  of  the  particular  l)edroom  were 
to  be  left  to  the  keeper  of  the  lodging-house." 

(  ;;)  Conipiire  the  judgment  of  the  same  learned  judge  in  Maijor,  rtr..  of  Sonthport  v. 
Orwxliirli  Union,  liyde's  Kat.  App.  (181tl— ]8<(8),  8:).").  .vwy;///,  p.  26(;. 

(7)  The  same  distinction  is  drawn  in  Smith  v.  Ldnihcth  Axxr.umcnt  Ccnimittrc 
.(1882),  10  Q.  B.  D.  327,  j<vj>ia,  p.  37. 
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The  rateability  of  mines.- — All  mines  are  now  rateable,  either 
under  the  Statute  o£  Elizabeth  or  under  the  Rating  Act,  1874  (a). 
The  Statute  of  Elizabeth  exjiresslj  mentions  "  coal  mines "  as 
rateable  property,  directing  the  rate  to  be  laid  upon  '"  every 
occupier  of  lands,  houses,  tithes  impropriate,  or  propriations  of 
tithes,  coal  mines,  or  saleable  underwoods  "  {]>).  In  consequence 
of  the  express  mention  of  coal  mines,  it  was  decided  that  the 
maxim  ^'' e.vpressio  unius    est   exclusio   alterius^'  applied,   and  that 

Qt)  37  &  38  Vict.  c.  ')i  :  see  Appendix  II..  infru.  (&)  See  p.  2,  supra. 
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therefore  uo  mines,  other  than  coal  mines,  were  rateable.  The 
earliest  reported  case  ni)on  the  point  is  Lead  Co.  v.  Richard- 
son (c),  from  which  it  a{)pears  that  in  1762  lead  and  tin  mines 
were  not  in  practice  rated.  The  court  gave  the  following 
reasons  for  their  decision  :  that  mines,  other  than  coal  mines,  are 
governed  b}-  particular  laws,  which  give  the  right  of  working  to 
other  persons  than  owners  or  lessors,  or  persons  having  any  right 
of  property  in  them,  and  that  there  is  infinite  expense  and 
uncertainty  in  finding  lead  mines. 

In  the  later  cases  the  "  particular  laws  '"  relating  to  the  working 
of  lead  and  other  mines  were  made  a  foundation  for  a  contention 
that  the  mining  lessees,  or  persons  working  the  mines,  were  not 
occupiers,  but  had  merely  a  licence  to  enter  and  dig  for  minerals, 
the  occupation  remaining  vested  in  the  owners  or  lessors.  The 
special  expense  and  uncertainty  may  no  doubt  properly  be  con- 
sidered as  long  as  they  are  regarded  merely  as  showing  a  reason 
why  the  maxim  '"  exj^ressio  miius  est  exclusio  alterhis ''  should 
apply  to  the  construction  of  the  statute  ;  but  expense  and  uncer- 
tainty ought  not  to  be  regarded  as  a  reason  for  exempting  lead  and 
other  mines  from  rateability  if  they  are  within  the  words  of  the 
statute  (^d).  This,  however,  was  not  very  clearly  established  when 
Lead  Co.  v.  Richardson  was  decided,  for  the  court  caused  special 
inquiry  to  be  made  as  to  whether  lead  and  tin  mines  were  in 
practice  generally  rated,  as  though  the  practice  could  affect  the 
construction  of  the  Act  (e).  In  L^oicls  v.  Gells  (  /'),  however,  Lord 
Mansfield  seems  to  regard  the  uncertainty  attaching  to  lead 
mines  merely  as  a  reason  why  lead  mines  are  not  within  the 
statute  43  Eliz.  c.  2.  In  R.  v.  Cunningham  (//)  and  in  Li.  v. 
Bilston  (/i),  it  was  assumed  that  iron  mines,  not  being  named 
in  the  statute  43  Eliz.  c.  2,  were  not  rateable.  In  R.  v.  Sedgley  (t) 
it  was  held,  on  the  authority  of  the  earlier  cases,  that  the  maxim 
'"''e.cpressio  uniiis"  having  been  applied  and  acted  upon  for  a  long 
time,  must  prevail  (k).  A  final  attempt  to  review  the  earlier 
decisions  was  made  in  Morgan  v.  Crauishay  (I),  in  wdiich  the 
House  of  Lords  declined  to  disturb  the  series  of  cases  which  had 
decided  that  the  maxim  applied.  The  decision  was  followed  three 
years  later  by  the  passing  of  the  Rating  Act,  1874  (m). 

(r)  (1702),  3  Burr.  1341. 

(rf)  The  court  seems  almost  to  have  realised  that  risk  cnulil  affect  only  the  quantum 
and  not  the  liability  to  be  rated  in  B.  v.  Albcrhiiry  (ISOl),  1  East,  533. 
(c)   Cf.  R.  V.  C'lntrrhury  (1769).  4  Burr.  2291,  .w//;m.  p.  3. 
(/)  (177(0,2  Cowp.  451. 
(//)  (1804),  5  East,  478. 

(/()  (1826),  5  B.  &  C.  851  ;  see  also  the  remarks  (m  this  case,  infra,  p.  381. 
(v)  (1831),  2  B.  &  Ad.  65. 
(/.')  Cf.  Gn-axv  v.  Sawlc  (1842),  2  Q.  B.  862. 
(/)  (1871),  L.  K.  5  H.  L.  304. 
(?;/)  37  A:  38  Vict.  c.  54.  /«//•«,  p.  396. 
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Quarries  and  mines,  how  distinguished. — At  a  time  when 
mines  (other  than  coal  mines)  were  held  not  rateable,  it  was  more 
important  than  it  is  now  to  distinguish  between  mines  and  quarries. 
A  brief  reference  to  the  decisions  may  therefore  be  sufficient.  In 
R.  V.  Sedgley  (n),  it  was  held  that  the  question  whether  particular 
works  were  a  quarry  or  a  mine  was  rather  a  question  of  fact  than 
of  law  ;  and  in  R.  v.  Brettell  (o)  and  R.  v.  Dunsford  {-p  )  that 
the  principle  of  law  is  to  look  to  the  mode  in  which  the  article  is 
obtained,  and  not  to  its  chemical  or  geological  character.  On  this 
principle  it  was  held  in  R.  v.  Sedgley  that  limestone  workings  forty 
or  fifty  yards  below  the  surface,  approached  by  perpendicular  shafts 
and  tunnels,  were  mines,  and  therefore  not  rateable  ;  and  in  R.  v. 
Brettell  that  pits  containing  glass-house  pot  clay  and  fire-brick 
clay,  worked  by  means  of  shafts  forty  or  fifty  yards  deep,  were 
also  mines.  It  had  been  held  in  the  earlier  case  of  R.  v. 
Alberhury  (q)  that  lime  works,  at  or  near  the  surface,  were  not 
mines  and  were  rateable  ;  and  a  similar  decision  was  given  in 
R.  V.  Woodland  (r)  with  reference  to  slate  works,  which  (though 
in  many  places  upwards  of  fifty  yards  deep)  were  not  approached 
by  shafts,  and  were  commonly  worked  by  daylight,  though  a  level 
had  been  known  to  be  driven  one  hundred  yJii'ds  under  gi'ound. 

Exemption  of  property  connected  with  a  mine. — In  R.  v. 

Bilston  {s),  in  which  it  was  assumed  to  be  already  well  established 
that  iron  mines  were  not  rateable,  it  was  held  that  the  exemption 
extended  to  an  engine  used  only  for  pumping  water  from  the  mine 
for  the  purpose  of  working  the  mine.  It  is  not  quite  clear  from 
the  i-eports  {t)  what  was  the  real  effect  of  the  decision  :  the  judges 
may  either  have  decided  (1)  that  the  engine  was  not  rateable 
because  it  was  part  of  a  non-rateable  mine  ;  or  (2)  that  the  engine 
was  not  rateable  because  it  was  not  in  itself  a  source  of  profit.  If 
the  former  was  the  point  decided,  then  (assuming  the  judges  to  be 
right  in  fact)  they  no  doubt  stated  the  law  correctly,  as  it  then 
stood  (m)  ;  if  the  latter  alternative  was  the  ground  of  the  decision, 
then  the  decision  is  clearly  no  longer  law.  In  Talargoch  Lead 
Mining  Co.  v.  St.  Asaph  (.v),  the  appellants  were  held  rateable  in 
respect  of  a  watercourse  occupied  by  them  for  the  purpose  of 
working  machinery  connected  with  a  lead  mine,  and  R.  v.  Bilston 

(/i)  (1831),  2  B.  &  Ad.  65. 

(o)  (1832),  3  B.  &  Ad.  424. 

(;j)  (1835),  2  A.  &  E.  568.  (q)  (1801),  1  East,  533. 

(?•)  (1802),  2  East,  164  :  see  also  B.  v.  Broivn  (1S07),  8  East,  528. 

(*)  (1826),  5  B.  &  C.  851  ;    8  I).  &  Ey.  737. 

(t)  See  the  discrepancy  between  the  two  reports  above  cited,  pointed  out  in  the 
note  to  Guest  v.  Uiist  Bean  (1872),  L.  R.  7  Q.  B.  334,  at  p.  339. 

00  That  is,  before  the  Rating  Act,  1874  (37  &  38  Vict.  c.  54),  had  enacted  that 
mines,  other  than  coal  mines,  should  be  rated. 

(a;)  (1868),  L.  R.  3  Q.  B.  478. 
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was  (juestioned.  In  Guest  v.  East  Dean  (^),  the  appellant  was 
the  owner  of  iron  mines,  and  rentinl  two  and  a  half"  acres  of"  surface 
land,  partly  over  and  partly  adjoining  the  mines  :  he  occupied  the 
mines  and  surface  together,  using  the  surface  for  the  purpose  of 
working  the  mines  and  getting  the  ore,  and  he  had  erected  thereon 
buildings,  machinery,  workshops,  and  tramways.  It  was  held  that 
the  appellant  was  rateable  in  respect  of  the  surface  land  with  the 
buildings,  machinery,  workshops,  and  tramways,  though  the  surface 
land,  etc.,  without  the  mines  would  be  practically  valueless,  and 
the  land,  buildings,  etc.,  were  occupied  in  connection  with  the 
non-rateable  iron  mines. 

The  definition  of  the  term  "  mine"  in  s.  7  of  the  Rating  Act, 
1874  (z),  now  determines  what  property  is  to  be  rated  with  and  as 
part  of  a  mine  made  rateable  by  that  Act. 

What  amounts  to  occupation  of  a  mine.— In  some  of  the 
earlier  cases  an  attempt  was  made  (and  sometimes  with  success) 
to  show  that  the  mining  adventurers  working  the  mines  were  not 
the  occupiers  :  thus,  in  /i*.  v.  Baptist  Mill  Co.  (a),  Bayley,  J., 
said  that  the  mining  adventurers  might  be  considered  as  servants 
working  for  the  owner  of  the  soil,  receiving  as  a  compensation  for 
their  labour  and  expenses,  a  certain  part  of  the  profits.  And  in 
i?.  V.  St.  Avstell  (h),  it  was  held  by  the  same  judge  that  the 
adventurers  had  not  the  sole  and  exclusive  occupation  of  the  mine, 
but  had  only  the  sole  and  exclusive  privilege  of  working  it  (c). 
But  the  decision  in  i?.  v.  aS'^  Austell  upon  this  point  appears  ta 
be  overruled  by  Roads  v.  Overseers  of  Trumpington  {d),  Kittoic  v. 
Liskeard  Union  {e),  and  Holy  well  Union  v.  Halhjn  District  Mines 
Drainage  Co.  (./)• 

Mining   lessees   formerly  not  rated  because    of  the  risk. — 

Probably  in  order  to  minimise  the  effect  of  the  decisions  that 
mines  other  than  coal  mines  were  not  rateable,  the  courts  at  an 
earlier  date  made  a  distinction,  holding  that  the  produce  of  such 
mines  (when  reserved  in  kind)  was  rateable,  although  neither  the 
mines  themselves  nor  rents  payable  in  money  to  the  lessors  of 
such  mines  were  rateable.      This  has  been  called  "  a  mere  device  '* 

(y)  (1872),  L.  K.  7  Q.  B.  334.  See  also  the  explanation  of  this  case  in  Xiftnjc  v. 
Llsheard  Union  (1874),  L.  R.  10  Q.  B.  7,  in  which  it  was  expressly  decided  that 
surface  works  are  rateable,  though  occupied  in  connection  with  a  mine  which  is  not 
rateable. 

(r)  37  &  38  Vict.  c.  .54  :  set  out  in  Appendix  II. 

(^/)  (1813),  1  M.  &  S.  612.  at  pp.  620,  621. 

\h)  (1822),  .")  B.  &  Aid.  693,  at  p.  700. 

0")  Compare  a  similar  decision  in  an  action  of  ejectment  (JIanley  v.  Wood  (1819)^ 
2  B.  &  Aid.  724). 

id)  (1870),  L.  \l.  6  Q.  B.  56 ;  svpra,  p.  42. 

(<-)  (1874),  L.  K.  10  Q.  B.  7  ;  .nipra,  p.  41. 

(/)  [1895]  A.  C.  117  ;  snpra,  p.  47. 
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to  escajie  from  the  construction  put  upon  the  statute  (r/)  :  the 
decision  appears  to  be  wholly  illogical,  and  Blackburn,  J.,  in 
Roads  V.  Trumpington  (A),  said  that  "  the  doctrine  is  veiy  peculiar 
and  rests  upon  authority  alone." 

The  earliest  case  on  the  subject  is  Rowls  v.  Gells  (/),  in  which 
the  plaintiff,  as  lessee  of  the  Crown,  was  entitled  to  and  was  rated 
for  "  lot  and  cope."  The  duty  of  "  lot"  is  the  thirteenth  dish  or 
measure  of  lead-ore  oot,  dressed,  and  made  merchantable,  at  all 
the  lead  mines  in  the  parish  :  and  "  cope  "  is  <od.  for  every  load  or 
nine  dishes  of  lead-ore  raised  at  such  mines  (k).  The  case  found 
that  the  duties  of  lot  and  cope  were  received  by  the  plaintiff  without 
any  risk  or  expense  in  working  the  mines  :  that  in  the  year  1775 
(when  the  rate  was  made)  the  duties  amounted  to  the  clear  sum  of 
500/.,  but  that  they  were  uncertain  and  varied  every  year.  Lord 
Mansfield,  in  holding  the  plaintiff  to  be  rateable  for  both  "  lot  " 
and  "  cope,"  said  (I)  : 

''  Lead  mines  are  not  within  the  statute,  43  Eliz.  c.  2.  They  are  in  them- 
selves uncertain,  and  may  prove  unsuccessful  to  the  adventurers.  Taxes, 
therefore,  upon  the  adventurers  would  be  hard,  and  they  are  excused.  But 
the  person,  lord  or  landlord,  who  in  case  they  do  prove  of  value,  receives  a 
stipulated  benefit  from  the  profits  or  value  of  them,  is  not  excusable  upon  the 

same  ground Where  the  adventurer  or  lessee  of  the  mine  pays 

nothing,  it  is  no  double  tax  in  any  light  :  because  the  lord  pays,  not  for  that 
which  the  lessee  or  adventurer  is  excused  from  paying  for  ;  but  the  lord  pays 
for  his  own.  It  is  not  a  mere  casual  profit,  but  an  annual  revenue,  if  any  ; 
and  very  different  from  the  casual  profits  of  a  manor,  which  are  not  annual, 
for  there  may  be  none  for  years"  (w). 

On  this  passage  it  may  be  remarked  that  risk  and  uncertainty 
of  profit  may  be  a  good  reason  why  the  Statute  of  Elizabeth  was 
not  extended  to  lead  mines,  but  cannot  form  a  reason  for  exempting 
from  rateability  property  which  is  within  the  statute.  The  risk  no 
doubt  affects  the  quantum,  but  cannot  get  rid  of  liability  to  be 
rated.     If  we  apply  the   measure  of  value  first  introduced  by  the 

(V/)    Van  Mnitu/  Co.  v.  TAanklloes  (1876),  1  Ex.  I).  31U. 

(A)  (1S70),  L.  k.  6  Q.  B.  56. 

(/')  (1776),  2  Cjvvp.  451.  This  case  was  followed  and  approved  by  Lord 
Kextox,  C.J.,  in  R.  v.  ,S^  Aqms  (1789),  8  T.  R.  480  ;  but  apparently  doubted  by 
the  same  judge  in  R.  v.  Parrk  (1794),  5  T.  K.  593. 

Qi)  It  is  to  be  noticed  that  '"  lot "  was  payable  in  kind  and  "  cope  "  in  money, 
though  the  court  made  no  distinction  between  the  two.  In  R.  v.  Tramayne  (1832), 
4  B.  &  Ad.  162,  at  p.  168,  Parke,  J.,  said  :  "  Tlie  distinction  was  ncjt  pressed  on  the 
attention  of  the  court  (in  Rowln  v.  Gclln'),  and  the  principles  on  which  such  property 
is  rateable  were  not  so  well  undei'stood  as  they  are  now."  See  also  per  Lord  Ellen- 
borough,  C.J.  :  R.  V.  Pomfirt  (1816),  5  M.  &  S.  139,  at  p.  142,  cited  infra,  p.  386. 

(/)  2  Cowp.,  at  p.  453. 

(«/)  The  last  words  here  cited  refer  to  R.  y.  Vandt'wall  (or  VfjndevcW)  (1760), 
2  Burr.  991,  in  which  the  lord  of  a  manor  was  held  not  rateable  in  respect  of  the 
casual  profits  of  the  manor.  The  judgment  as  reported  seems  to  be  based  on  the 
practice  of  not  rating  such  quit-rents  and  profits  ;  but  the  decision  is  more  properly 
founded  on  •'  the  objection  of  double-ratmg  the  same  property  in  the  hands  of  the 
landlord  as  well  as  the  tenant"  (j)er  Lord  Kenyon,  C.  J.  :  R.  v.  Albcrhunj  (1801). 
1  East,  533). 
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Parocliial  Assessments  Act,  1830,  s.  1,  it  is  plain  that  the  greater 
the  risk  the  less  will  be  the  rent  at  which  the  property  might 
reasonably  be  expected  to  let  ;  but  if  there  be  in  fact  an  occupier 
at  all,  he  would  probably  l)e  willing  to  give  at  least  a  nominal  rent. 
It  is  further  to  be  noticed  that  in  Jiowls  v.  Gells  («)  no  notice 
was  taken  of  the  question  whether  the  person  rated  for  "  lot  and 
cope  "  was  liable  to  be  rated  as  an  inha])itant,  or  as  an  occu})ier  of 
lands,  etc.  ;  nor  does  it  appear  from  the  report  whether  the  ])ersou 
rated  was  or  was  not  an  inhabitant  resident  in  the  parish.  In 
177 (),  the  date  of  the  decision,  an  inhaljitant  was  rateable  in  respect 
of  his  ability,  from  whatever  source  derived,  whether  from  real  or 
personal  property  (o)  ;  and  could  only  escape  by  showing  that,  if 
he  wer(!  rated,  there  would  be  a  double  rating  of  the  same  proj)erty 
in  the  hands  of  both  landlord  and  tenant, — an  objection  which 
could  not  arise  where  the  mining  adventurers  were  not  rated  in 
respect  of  the  mines. 

Dues  in  kind  rateable  ;  rents  not  rateable. — In  the  next  case, 
li.  \.  Bishop  of  Ro('hcster  (y^J,  the  question  was  raised  whether 
mining  lessors  (jiot  hehuj  inhabitants)  were  rateable  in  respect  of 
rent  reserved  in  money,  and  it  was  held  that  they  were  not,  on  the 
ground  that  they  were  not  in  occupation  of  anything  within  the 
statute,  43  Eliz.  c.  2  (g).  But  three  years  later,  in  R.  v.  Baptist 
Mill  Co.  (r),  it  was  held  that  persons  receiving  dues  in  kind,  and 
not  in  money,  were  rateable  as  occupiers.  In  that  case  the  lord  of 
the  manor  being  entitled  to  a  lot,  toll,  or  free  share  of  all  calamine 
raised  within  the  manor,  in  the  proportion  of  one  part  in  four, 
demised  his  rights  to  lessees  (none  of  whom  resided  in  the  parish), 
at  a  rent  of  210/.  per  annum.  The  lessees  received  the  lot,  toll,  etc., 
from  the  miners  who  raised  the  calamine  ;  but  the  lessees  were  not 
in  occupation  of  any  land  or  buildings  in  the  parish,  unless  the  lot, 
toll,  etc.,  wei'e  considered  as  land.    Lord  Ellenborough,  C.J.,  said  : 

"  This  [i.e.,  the  lease]  appears  to  me  to  be  a  demise  of  a  specific  portion 
of  the  produce  of  land,  or,  in  other  words,  land  itself,  free  from  risk  or 
uncertainty.  .  .  .  The  whole  is  raised  by  the  labour  of  the  adventurer, 
and  when  raised  the  lord  is  entitled  to  one-fourth  of  it.  Until  raised  the 
lord  may  be  considered  as  working  with  the  adventurers  by  the  hands  of 
the  labourers  ;  but  when  raised  the  lord's  share  redounds  to  him.  That 
constitutes  land,  and  may  be  fairly  construed  as  such  within  the  meaning 
of  this  statute." 

It  is  submitted  that  this  decision  is  very  unsatisfactory,  and  can 
neither  be  supported  by  the  facts,  nor  reconciled  with  the  decisions 

(«)  (177G),  2  Cowp.  451. 

(o)   Vnh  Kupyi,  pp.  2,  3.  {p)  (1810),  12  East,  353. 

((/)  The  decision  that  a  rent  payable  in  money  is  not  rateable  was  affirmed  by 
R.  V.  Wdlhiuik  (1815),  4  M.  &  S.  222  ;  R.  v.  Treinaijne  (1832).  4  B.  &  Ad.  162  ; 
R.  V.  Ct-easc  (1840),  11  A.  &  E.  677. 

(?•)  (1813),  1  M.  k.  S.  612. 
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which  it  251'ofesses  to  follow.  First,  it  is  clear  that  the  lessees, 
though  they  ran  no  risk  of  loss  in  mining  operations,  were  liable 
to  pay  the  yearly  rent  in  any  event,  and  would  receive  only  the 
one-fourth  share  of  the  calamine  actually  raised,  and  if  none  were 
raised,  they  would  receive  nothing  ;  to  this  extent,  therefore,  they 
ran  a  risk  of  loss.  Next,  if  the  lord  of  the  manor  (and  his  lessees) 
could  be  regarded  as  occupiers  of  "lands,"  they  were  occupiers  of 
mines  other  than  coal  mines,  and,  therefore,  on  the  authority 
of  The  Lead  Co.  v.  Richardson  («),  were  not  rateable.  This 
difficulty  seems  not  to  have  been  sufficiently  considered  in  any 
of  the  cases  (^)  ;  and  it  is  submitted  that  if  27ie  Lead  Co.  v. 
Richardson  be  taken  to  have  rightly  decided  that  the  occupiers  of 
mines  other  than  coal  mines  are  not  rateable,  then  it  is  impossible 
to  sup])ort  the  decision  in  Roids  v.  Gells  (it),  R.  v.  St.  Agnes  (x), 
and  R.  v.  Baptist  Mill  Co.  (?/),  that  the  lessors  of  such  mines 
receiving  dues  in  kind  can  be  rated  in  respect  of  such  dues  as 
occupiers  of  "  lands.^^  The  principle  of  i?.  v.  Baptist  Mill  Co.,  and 
the  cases  on  which  it  was  based,  was,  however,  again  acted  upon  in 
R.  V.  'S'^.  Austell  (c).  In  that  case  the  owner  of  the  soil  granted 
to  the  mining  adventurers  for  the  term  of  twenty-one  years  full 
liberty  to  dig  and  search  for  tin  and  copper  ore,  and  all  other 
mines  and  minerals,  and  to  erect  such  sheds,  etc.,  as  they  should 
think  necessary  ;  yielding  and  paying  to  the  lessor  one-eighth 
shar«  of  all  ore,  minerals,  etc.,  raised  and  brought  to  grass,  ''  the 
same  having  been  first  well  and  sufficiently  spulled,  picked, 
washed,  stamped,  or  dressed,  or  otherwise,  according  to  the  several 
natures  thereof,  made  merchantable  and  fit  to  be  smelted."  The 
lease  contained  covenants  to  deliver  the  one-eighth  share  of  ore, 
or  pay  the  value  in  money,  at  the  election  of  the  lessor.  The 
adventurers  had  worked  the  mine  without  any  interference  on  the 
part  of  the  lessor,  and  had  made  shafts  and  erected  houses,  and 
the  workings  were  in  their  sole  occupation  or  possession.  No  part 
of  the  ore  had  ever  been  rendered  to  the  lessor  in  kind,  but  one- 
eighth  of  the  value  in  money  had  been  paid.  The  lessor  was  not 
an  inhabitant,  nor  an  occupier  of  any  land  in  the  parish,  unless  he 
was  to  be  deemed  such  occupier  in  respect  of  the  dues.  The  court 
held  that  the  lessor  was  rateable  as  an  occupier  of  land,  and  that 
the  case  was,  therefore,  governed  by  Roivls  v.  Gells  (a)  and  R.  v. 
Baptist   Mill   Co.  (Ij),  and  not  by  R.  v.  Bishop  of  Rochester  (c). 

(.v)  (1762),  3  Burr.  1341. 

It)  iSee,  however,  the  remarks  of  Parke,  J.,  in  7?.  v.  Trt'maync  (1832),  4  B.&  Ad. 
162,  at  p.  170. 

(»)  (1776),  2  Cowp.  4.51. 

(./•)  (17S!i).  3  T.  R.  480.  (y)  (1813),  1  M.  &  S.  612. 

(;)  (1822),  5  B.  &  Aid.  693.  Cf.  Van  Mining  Co.  v.  LJani'llo^s  (1876),  1  Ex.  D. 
310,  and  Roads  v.  Truntp'nujton  (1870),  L.  K.  6  Q.  B.  .56.  cited  above,  on  p.  42. 

(«)  (1776),  2  Cowp.  4.51.' 

ih)  (1813),  1  M.  &  S.  612.  (f)  (1810),  12  East,  3:)3. 

R.  2  u 
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The  jud^nients  take  no  notice  of  the  point  that  if  the  lessor  was 
an  occupier,  he  \vas  an  occupier  of  a  tin,  copper,  or  lead  mine,  and 
was,  therefore,  not  rateable  accordinrr  to  the  decision  in  llw  Ia'cuI 
Co.  V.  RlclKirdson  (d).  which  case,  thouuh  mentioned  in  av<;ument, 
is  ignored  by  the  judoments. 

The  principle  of  i?.  x.Bajitisf  Mill  ('o.(e)  was  again  acted  upon 
by  the  Queen's  Bench  in  R.  v.  Crease  {  f ),  and  bv  the  Exchetjuer 
Chamber  in  ( 'reuse  v.  Sawle  (</)  :  in  the  lasr-mentioned  case  the 
decision  of  the  court  was  based  upon  the  ground  that  it  was 
undesirable  to  overrule  a  series  of  cases  extending  from  177(1 
onwards,  and  constantly  acted  upon  (/i).  And  the  principle  of 
those  cases  has  now  been  recognised  and  atlopted  l)v  Parlianu'nt 
in  s,  13  of  the  Rating  Act,  1^74  (/),  which  enacts  that  "  nothing 
in  this  Act  shall  apply  to  a  mine  of  which  the  royalty  or  dues  are 
for  the  time  being  wholly  reserved  in  kind,  or  to  the  owner  or 
occupier  thereof.''  This  section  consequently  renders  it  necessary 
in  rating  any  such  mine  to  refer  to  the  old  cases  above  cited. 

Lessor  receiving  smelted  ore  not  rateable. — The  courts  having 
decided  that  lessors  of  mines  other  than  coal  mines  receiving" 
merely  a  money  rent  were  not  rateable,  but  that  they  were  rateable 
if  they  received  dues  in  kind,  a  further  distinction  was  made  in 
R.  V.  Pom/ret  (/.j.  In  that  case,  the  lessors  of  lead  mines  were 
entitled  to  receive  one-fifth  of  all  the  lead  "•  that  should  l>e  snielfec/ 
from  the  ore  to  be  from  time  to  time  dug,  wrought,  and  raised  in. 
from,  and  out  of  the  mines."  The  court  held  that  the  case  was 
distinguishable  from  Roic Is  v.  Gells  (I),  J*,  v.  >St.  Aaites  (m).  and 
R.  V.  Baptist  Mill  Co.  (n).  In  delivering  the  judgment  of  the 
court,  Lord  Ellenborough,  C.J.,  said  (o)  : 

••  This  is  not  ;i  reservation  of  any  part  of  the  thing  demised,  it  is  not  a 
reservation  of  any  part  of  the  ore,  or  of  the  mineral  in  its  natural  and 
primitive  state  :  but  of  something  of  a  quality,  name,  and  cliaracter  entirely 
different  ;  of  a  metal  produced  from  that  mineral  by  the  laborious  and 
expensive  process  of  smelting,  in  which  the  native  mineral  is  mixed  with 
another  matter — viz.,  with  coal  or  charcoal — and  by  the  effect  of  fire  upon 
both  a  metal  is  obtained  which  is  to  be  considered,  for  this  purpose,  at  least, 
as  entirely  different  from  either  of  the  two,  and  rather  as  a  manufacture  of 
art  and  lalwur  resulting  from  the  use  and  application  of  these  materials  than 
the  original  earth  itself.  This  lease  puts  the  parties  unequivocally  in  the 
character  of  landlords  and  tenants.'' 


0/)  (17G2),  3  Burr.  1341.  (./")  (1840),  11  A.  &  E.  677. 

CO  (1S13).  1  ^I-  •Sc  S.  G12.  (</)  (1842X  2  Q.  B.  862. 

(//")  Cf.  .Vcri/iin  V.  Craicxhiiy  (1871).  L.  K.  5  11.  L.  304  ;  Loiuloit  Counttj  Council  v. 
Erith  ,111(1  Wi'xt  Haw,  [1893]' A.  C.  562,  at  p.  .599. 
(/")  37  &  38  Yict.  c.  54  :  see  Appendix  II.,  infra. 
(Ji^  (181C),  5  M.&  S.  139. 

(0  (1776),  2  Cowp.  451.  (/O  (1813),  1  M.  &  S.  612. 

(/«)  (1789),  3  T.  K.  480.  O'j  5  M.  .V  IS.,  at  p.  143. 
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In  R.  V.  l\nld  ( p )  the  lessees  of  certain  lead  mines  covenanted 
to  yield,  pay,  render,  and  deliver  unto  the  lessor  one-fifth  part  of 
all  the  lead  and  other  ore  '"  ^von,  wrought,  raised  or  gotten  out 
of  the  demised  premises  well  and  sufficiently  cleansed,  dressed, 
washed,  and  made  merchantable  and  fit  for  the  smelting-mill  at 
the  cost  of  the  lessees."'  The  ore  before  delivery  under  the  lease 
had  to  undergo  a  very  laborious  and  expensive  process  in  beino- 
bruised,  dressed,  and  made  merchantable  and  fit  for  smelting,  by 
which  all  foreign  substances  were  se[)arated  from  the  ore,  but  the 
character  of  the  ore  was  not  otherwise  altered.  It  was  contended 
that  the  case  was  governed  by  R.  v.  Pomfret  (q)  :  but  the  court, 
without  giving  reasons,  held  that  the  lessor  was  rateable  as  an 
occupier  apparently  on  the  ground  that  he  received  a  part  of  the 
soil,  which  had  not  lost  its  primitive  natural  character  by  the 
removal  of  the  other  parts  under  the  processes  carried  out  l)y 
the  lessees. 

Option  to  take  dues  in  kind  or  in  money. — The  cases  above 
cited  having  established  that  a  lessor  of  mines  (other  than  coal 
mines)  was  rateable  if  he  received  dues  in  kind,  but  was  not  rate- 
able for  a  money  rent,  a  difficulty  arose  where  the  lease  gave  the 
lessor  the  option  of  taking  either  dues  or  money.  In  H.  v. 
St.  Austell  (r)  the  lessor  was  held  rateable,  although,  in  the  exercise 
of  his  option,  he  had  always  received  a  money  rent  instead  of  dues 
in  kind  ;  but  although  the  point  was  referred  to  in  the  argument, 
the  court  in  their  judgments  seem  to  have  ignored  the  fact  that 
their  decision  involved  at  least  an  apparent  conflict  with  the  cases 
which  they  professed  to  follow.  For,  in  7?.  v.  Baptist  Mill  Co.  (s), 
the  lessors  were  held  to  be  occupiers  because  (in  the  language  of 
Lord  Ellenborough,  C.J.)  they  received  '•  a  specific  portion  of 
the  produce  of  the  land,  or,  in  other  words,  land  itself  :  .  .  . 
part  of  the  solid  mass  of  the  ground  "  ;  or,  as  Le  Blanc,  J.,  said, 
'•  Where  a  person  receives,  without  risk,  part  of  the  produce 
extracted  from  the  bowels  of  the  earth,  he  is  an  occupier  of  land  : 
l)ut  where  he  merely  receives  a  rent,  or  money  payment,  there  the 
court  has  held,  as  in  R.  v.  Bishop  of  Rochester  (t),  that  he  is  not 
an  occupier."  And  in  R.  v.  Pomfret  (u)  Lord  Ellenborough,  C.J., 
in  delivering  the  judgment  of  the  court,  drew  a  distinction  between 
a  reservation  of  rent  and  a  reservation  of  part  of  the  thing 
demised.  But  in  Van  Mining  Co.  v.  Llanidloes  (.;■),  R.  v.  St. 
Austell  (i/)  was  accepted  as  a  binding  decision  that  it  makes  no 
difference  to  the  rateability  of  the  lessor  whether  dues  are  reserved 

(p)  (1840).  12  A.  &  E.  81G.  (^)  (ISUi).  :,  M.  &  S.  13!t. 

(/•)  (1822).  r,  B.  &  Aid.  693,  .supm,  p.  38.-). 

(.f)  (1813),  1  M.  &  S.  612.  s/tj>ni.  p.  384. 

(0  (1810),  12  Kast.  3.53.  (.'•)  (1876),  1  Ex.  D,  310. 

00  (1816),  .-)  M.  &■  S.  139,  .siiprtt,  p.  386.  (y)  (1822),  5  B.  i:  Aid.  693. 
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simply  in  kind,  or  with  an  option  to  receive  their  value  in  money. 
It  must  be  remembered  that  under  s.  13  of  the  Rating  Act,  1874  (z), 
upon  which  Van  MiniiKj  Co.  v.  Llanidloes  was  decided,  that  Act 
does  not  a})ply  to  mines  *'  of  which  the  royalty  or  dues  are  for  the 
time  being  wholly  reserved  in  kind  "  :  the  principle  laid  down  in 
R.  V.  St.  Anstell  is,  therefore,  still  to  be  taken  as  good  law  upon 
this  point. 

Rateability,  how  far  dependent  on  profit. — Mines  are  occupied 
only  for  the  protit  that  can  be  maile  out  of  the  occupation  ;  and 
if  there  bo  no  profit  made,  there  can  be  nothing  to  rate.  But  if 
the  mining  adventurers  in  occupation  make  a  profit,  they  are  liable 
to  be  rated,  even  though  the  whole  of  the  profit  is  swallowed  up  by 
the  rent  which  they  pay  to  their  lessor  (a).  The  fact  that  a  profit 
is  made  is  enough  to  create  liability,  and  the  court  cannot  inquire 
into  the  question  whether  the  tenants  have  made  an  unprofitable 
bargain  with  their  lessors  (//).  In  other  words,  if  profit  be  made, 
it  is  immaterial  whether  that  profit  goes  into  the  pockets  of  the 
actual  occupier  or  not  (<?).  But  the  fact  that  the  landlord  receives 
a  profit  in  respect  of  the  mine,  in  the  form  of  rent,  does  not  render 
the  occupier  liable  to  be  rated.  Thus,  in  R.  \.  Bedworth  (d),  a 
coal  mine,  having  been  exhausted,  had  ceased  to  be  worked,  but 
the  lessee  remained  bound  by  his  covenant  to  pay  the  rent 
reserved  to  his  landlord  :  it  was  held  that  the  lessee  was  not  liable 
to  be  rated,  "  because  the  occupier  was  rateable  only  for  the 
concurrent  annual  value  during  the  period  for  which  the  rate  was 
made  ;  and  when  the  thing  occupied  no  longer  afforded  any  such 
concurrent  value,  the  subject-matter  of  the  rating  was  gone."  It 
is  submitted  that  the  court  might  also  have  decided  in  favour  of 
the  lessee  on  the  ground  that,  having  ceased  to  work  the  mine,  he 
was  no  longer  in  occupation  of  it. 

Both  R.  V.  Bedworth  and  R.  v.  Parrot  were  decided  before  the 
passing  of  the  Parochial  Assessments  Act,  1836  {e),  which  by  s.  1 
made  the  rent  which  a  tenant  may  reasonably  be  expected  to  pay 
the  measure  of  ''  net  annual  value "  ;  but  it  is  clear  that  those 
cases  are  still  good  law.  For  in  considering  what  rent  a  hypo- 
thetical tenant  may  be  expected  to  give,  it  is  immaterial  whether 

(r)  37  &  38  Vict.  c.  54  :  see  Appendix  IL,  infra. 

(a)  B.  V.  Parrot  (1794),  5  T.  11.  .593. 

lb)  Per  Lord  Kexyon.  C.J.,  5  T.  R.,  at  p.  596. 

(c)   Cf.  R.  V.  Bhymncy  Rail.  Co.  (1869),  L.  K.  4  Q.  B.  276,  mjfra,  p.  248. 

(rf)  (1807),  8  East,  387.  The  accuracy  of  the  passage  cited  was  questioned  by 
Blackburn,  J.,  during  the  argument  in  Stuleij  v.  Caxth-ton  (18C4),  33  L.  J.  M.  C. 
178,  at  p.  180  ;  but  the  dictum  is  not  repeated  in  the  judgment,  and  it  is  submitted 
that  it  cannot  be  supported.  It  does  not  appear  in  other  reports  of  the  same  case  ; 
see  5  B.  &  S.  505  ;  10  L.  T.  606  ;  12  W.  R.  911  ;  28  J.  P.  710  ;  and  the  decision  in 
R.  V.  Bedioortli  has  been  recently  confirmed  in  Farnliam  Flint  and  Gravel  Co.  v. 
Farnham  Union,  [1901]  1  Q.  B.  272,  at  p.  284. 

(e)  6  &  7  Will.  4,  c,  96  :  see  Appendix  II.,  infra. 
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the  rent  which  the  actual  tenant  has  contracted  to  give  exhausts  all 
his  profits  or  not.  And  if  a  mine  is  wox'ked  out,  it  is  impossible  to 
expect  that  any  tenant  will  give  any  rent  for  it  as  a  mine,  and  the 
rateable  value  is  reduced  to  nothing. 

Pumping-engines  in  a  mine  which  cannot  be  worked.-  In 

Tyne  Coal  Co.  v.  Wallsend  Overseers  (/),  the  appellants  were 
lessees  of  a  coal  mine,  which  had  been  drowned  out,  and  which  for 
twenty  years  had  not  been  worked.  They  constructed  engines  and 
boilers  in  buildings  made  to  contain  them,  together  with  reservoirs 
and  a  railway,  on  land  taken  for  the  purpose.  The  railway  was 
used  for  conveying  coal  to  the  colliery  to  work  the  engines  which 
were  used  for  pumping  out  the  water.  The  appellants  were  paying 
an  annual  rent  for  the  mine,  and  annual  compensation  for  the  use 
of  the  surface  lands  ;  and  they  admitted  liability  to  be  rated  for 
the  lands,  but  disputed  their  liability  in  respect  of  the  colliery,  and 
of  the  plant,  engines,  boilers,  and  railway.  There  appeared  to  be 
no  immediate  prospect  of  the  mine  becoming  valuable,  but  it  was 
argued  for  the  respondents  that  although  the  mine  was  unproduc- 
tive and  therefore  not  rateable,  the  machinery  and  buildings  (being 
used,  not  for  working  the  mine,  but  for  clearing  it  of  water)  were 
beneficially  occupied.  And  it  was  suggested  that  if  a  contractor 
had  contracted  to  pump  out  the  mine,  and  had  taken  the  engines 
and  buildings  for  the  purpose  of  his  contract  he  would  be  rateable 
in  respect  of  his  occupation.  The  court,  however,  held  that  the 
appellants  were  not  rateable  except  in  respect  of  the  lands. 
Grove,  J.,  said  : 

"With  the  exception  of  the  land  itself,  the  rateability  of  which  is 
admitted,  there  is  nothing  to  rate.  .  .  .  The  works  in  their  present 
state  are  absolutely  valueless.  But  it  is  said  somebody  might  give  something 
for  them,  namely,  a  contractor  who  might  contract  for  draining  the  mine. 
I  do  not  think  that  that  is  the  principle  upon  which  rating  should  proceed. 
A  building  is  not  to  be  rateable  because  it  might  be  convenient  for  such 
contractor  to  occupy,  not  for  the  purpose  of  having  a  beneficial  use  of  it  for 
himself  or  family,  but  for  the  purpose  of  being  paid  for  his  labour  in  doing 
something  for  the  land.  He  would  not  be  occupying  as  a  tenant,  but  merely 
as  a  contractor  for  the  purpose  of  performing  his  contract." 

The  hypothetical  tenant's  rent  must  be  fixed  on  the  assump- 
tion that  the  existing  conditions  would  continue  (_^/),  and  if  this 
assumption  be  made  in  the  case  of  a  mine  that  cannot  be  worked, 
no  tenant  could  be  found  to  give  a  rent. 

The  cost  of  "planting"  the  mine. — In  //.  v.  Attwood  (h),  a 
case    decided    a    few    years  before  the   passing  of   the   Parochial 

(/)  (1877),  iC,  L.  J.  M.  C.  18.-). 

(r/)  Compare  the  judgment  of   Blackburn,  J.,  in   Sfalci/  v.   Cuntldon  (186-1), 
33  L.  J.  M.  C.  178,  at  p.  182,  .mjmi,  p.  160  :  ei  ride  pp.  162.  163. 
(70  (1827),  6  B.  &  C.  277. 
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Assessments  Act,  1830,  it  was  held  tliat  a  person  wlio  was  both 
owner  and  occupier  of  a  coal  mine  should  be  rated  at  such  sum  as 
it  would  let  for,  and  no  mor(^  ;  and  the  court  accordingly  amended 
a  rate  in  which  an  owner  and  occupier  had  been  rated  for  the  full 
value  of  th(?  ])roduce  of  the  miiK^  aft(M-  deducting  working  expenses. 
It  is  obvious  that  a  tenant  would  ex])cct  some  profit  for  himself, 
aiul  would  not  give  as  rent  the  net  value  of  the  whole  of  the  coal 
which  ho  expected  to  raise. 

But  in  il.  V.  Attn-ood  it  was  also  contended  tliat  the  subject- 
matter  of  the  rate  (viz.,  the  coal)  was  part  of  the  realty,  and,  not 
beino-  renewable,  would  in  a  few  vears  be  exhausted,  and  that 
consequently  the  rate  should  be  based  on  the  interest  on  the  value, 
and  not  on  the  capital  value  itself;  and,  further,  that  a  deduction 
ought  to  be  made  in  respect  of  money  expended  in  making  the 
mine  profitahle  (called  "  planting  the  mine"),  and  that  until  that 
money  had  been  repaid  the  mine  had  not  become  productive.  But 
both  these  claims  were  disallowed.     Abbott,  C.J.,  said  (/)  : 

"  The  legislature  has  expressly  made  coal  mines  rateable,  and  tliey  must  l)e 
rated  for  what  they  produce,  viz.,  the  coal.  Slate  quarries  and  l)rick-earth 
are  also  exhausted  in  a  few  years,  but  nevertheless  the  rate  is  always  imposed 
upon  that  which  is  produced.  The  other  argument  was  that  the  rate  could 
not  be  imposed  until  the  expense  of  planting  the  mine  had  been  recouped. 
But  I  cannot  discover  any  distinction  between  expenses  incurred  in  bringing 
a  mine  to  a  productive  state  and  in  building  a  house.  The  attempt  to 
distinguish  them  is  perfectly  novel,  and  if  a  house  is  to  be  rated  as  soon  as 
built  and  occupied,  it  must  follow  that  a  coal  mine  is  rateable  as  soon  as  it  is 
set  at  work  and  produces  coals,  although  it  may  happen  that  the  expense  of 
sinking  it  may  never  be  recovered.  If  the  tenant  of  a  mine  expends  money 
in  making  it  more  productive,  that  is  the  same  as  expending  money  in 
improving  a  farm,  or  a  house,  in  which  cases  the  tenant  is  rateable  for  the 
improved  value." 

The  principle  laid  down  in  this  judgment  (as  to  the  ex])enses  of 
planting  the  mine)  is  now  adopted  and  made  perfectly  clear  by  the 
Parochial  Assessments  Act,  1836  (/),  under  which  Act  the  rateable 
value  is  not  the  profit  which  the  actual  occupier  (whether  owner  or 
lessee)  makes,  but  the  rent  which  a  tenant  may  reasonably  be 
expected  to  pay. 

It  must,  of  course,  be  noticed,  that  although  the  lessee  of  a  coal 
mine  is  rateable  as  soon  as  coal  is  raised,  before  the  expense  of 
planting  the  mine  is  recouped,  he  is  not  rateable  while  he  is 
sinking  the  shaft  in  the  hope  of  reaching  i\\v  coal  (/).     The  mine 

(/■)■  n  B.  &  C,  at  p.  2S2. 

(/.'.)  6  &  7  Will.  4,  c.  !)(>.  :  set  out  in  Appciidi.K  II.,  infrd.  It  must  be  noticed  that 
coal  mines  are  not  within  tlie  special  provisions  of  the  Rating  Act,  1874  (37  *: 
38  Vict.  c.  .")4),  s.  7  :  set  out  in  Appendix  II..  infni. 

(Z)  Per  Blackburn,  J.:  Stair, /  v.  CaMcton  (1864),  3:^  L.  .1.  :M.  C.  178,  at 
p.  182  ;  supra,  p.  KiO. 
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is  then  in  a  state  analogous  to  that  of  a  house  in  course  of  con- 
struction, and  no  tenant  woukl  give  a  rent  for  it  as  long  as  it 
continues  in  that  condition. 

In  K.  V.  Lord  (jrranville{m), -aw  attempt  was  made  to  review 
the  decision  in  R.  v.  Attwood  (n),  and  to  contend  that  the  lessee 
of  a  coal  mine  ought  not  to  be  rated  (over  and  above  the  royalty 
payable  under  the  lease)  for  the  value  of  the  mine  as  increased  by 
the  erection  of  engines  and  a  railway,  etc.,  at  the  expense  of  the 
lessee  ;  but  the  court  rejected  the  contention.     Bayley,  J.,  said  : 

"  If  the  owner  had  occupied  the  mine  he  would  have  been  liable  to  be 
rated  according  to  the  improved  value  of  the  property  ;  and  where  the  owner 
of  a  mine  fixes  an  engine,  or  otherwise,  by  expenditure  of  his  capital,  raises 
the  value  of  his  property,  he  will  be  rateable  for  the  value  of  that  property 
so  improved  by  his  expenditure.  If  it  be  leased  to  a  tenant  who  is  to  incur 
the  same  expenditure  of  erecting  an  engine,  the  owner  Avill  receive  a  less 
royalty  (u)  ;  but  as  a  greater  quantity  of  coal  will  be  raised,  the  tenant  will 
be  thereby  remunerated  for  his  expenditure,  and  I  think  the  tenant,  being 
the  occupier,  is  liable  to  be  rated  for  such  improved  value." 

The  decision  was  given  before  the  })assing  of  the  Parochial 
Assessments  Act,  1836,  but  it  correctly  states  the  law  under 
that  Act.  The  erection  of  engines  and  a  railway  formed  an 
addition  to  the  rateable  hereditament,  for  which  the  hypothetical 
tenant  might  be  ex})ected  to  give  an  additional  rent. 

The  method  of  ascertaining  the  rateable  value  of  coal 
mines. — The  special  provisions  relating  to  tin,  lead,  or  copper 
mines,  contained  in  the  Rating  Act,  1874  ( />),  do  not  apply  to 
coal  mines.  The  rateable  value  of  the  latter  must  therefore  be 
calculated  under  the  Parochial  Assessments  Act,  1836,  s.  1  (Vy), 
by  estimating  the  rent  which  a  tenant  might  reasonably  be  expected 
to  pay.  There  is  therefore  no  difference  in  principle  between  the 
measure  of  the  rateable  value  of  a  coal  mine  and  the  measure  of 
the  rateable  value  of  an  acre  of  agricultural  land.  The  difficulty 
lies  in  the  application  of  the  general  principle  to  the  peculiar 
circumstances  affectino-  the  workino;  and  lettino-  of  coal  mines. 

o  o  o 

A  coal  mine  is  (to  say  the  least)  very  seldom  let  to  a  yearly 
tenant  under  the  simple  conditions  su])posed  in  the  definition  of 
net  annual  value  contained  in  s.  1  of  the  Parochial  Assessments 
Act,  1836  ;  and  it  has  been  held  to  be  permissible  to  ascertain  the 
rateable  value  (as  is  done  in  the  case  of  gasworks  and  i-ailways)  by 
deducting   from    the    actual    yearly  recei])ts  of  the  occupier  the 

(?)()  (1829),  9  B.  &  C.  1S8. 
(«)  (1827),  (3  B.  &  C.  277. 

(«0  I.e.,  he  would  take  less  than  he  would  if  the  engine  were  erected  at  the  expense 
of  the  landlord. 

(p)  87  &  38  Vict.  c.  r>4,  s.  7  :  see  Appendix  II.,  infra. 
(y)  i;  &  7  Will.  4,  c.  9()  :  see  Appendix  II. 
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working  expenses,  allowances  for  tenant's  capital,  etc.  (r)  :  and 
this  certainly  appears  to  be  the  fairest  method  of  rating  property 
of  this  character  (5).  From  the  gross  earnings  must  be  deducted 
all  the  tenant's  working  expenses,  including  tenant's  rates  and 
taxes  (unless  they  are  deducted  at  a  later  point  in  the  calculation)  : 
from  the  net  receipts  thus  ascertained,  which  represent  the  whole 
of  the  profit  divisible  between  landlord  and  tenant,  there  must  be 
deducted  the  tenant's  share,  consisting  of  interest  on  capital 
invested,  tenant's  profits,  and  an  allowance  for  risks  and  casualties. 
The  remainder,  after  deducting  the  tenant's  share,  will  represent 
the  gross  estimated  rental  j)ayable  to  the  landlord  ;  and  a  question 
of  some  difficulty  arises  as  to  the  proper  deductions  to  be  made 
therefrom. 

Renewal  of  mines,  brickfields,  and   similar  property. — The 

definition  of  net  annual  value  in  the  Parochial  Assessments  Act, 
183(],  s.  1  (/),  directs  a  deduction  of  '"  the  ])roba])le  average  annual 
cost  of  the  repairs,  insurance,  and  other  expenses,  if  any,  necessary 
to  maintain  the  hereditaments  in  a  state  to  command  the  rent." 
Where  in  the  rate  book  the  same  amount  is  set  down  both  for  the 
gross  estimated  rental  and  the  rateable  value,  the  appellant  is 
entitled  to  accept  the  gross  and  deduct  therefrom  the  cost  of 
repairs,  etc.,  in  order  to  arrive  at  the  rateable  value  (*?).  The 
cost  of  keeping  in  repair  the  permanent  main  roads  and  airways 
are  included  among  the  '"  expenses  necessary  to  maintain  the 
hereditament,"  and  not  among  the  tenant's  working  expenses  (./•). 
As  to  the  cost  of  ordinary  repairs  and  insurance,  there  may  be 
some  difficulty  in  ascertaining  the  amount,  though  the  right  to  the 
deduction  is  clear.  But  in  the  case  of  buildings  and  most  other 
hereditaments,  a  renewal  fund  is  allowed,  because,  however  carefully 
repairs  may  be  carried  out,  there  comes  ultimately  a  time  when 
the  entire  hereditament  must  be  renewed,  and  not  merely  repaired, 
if  it  is  to  continue  to  command  the  rent.  But  in  the  case  of  a 
building,  the  object  of  the  tenant  is,  or  should  be,  to  use  the  land- 
lord's property  during  the  tenancy,  and  at  the  expiration  of  the 
term  to  deliver  the  hereditament  up  to  the  landlord  diminished  in 
value  as  little  as  possible.  But  the  object  of  a  mining  lease  is  that 
the  tenant  may  not  merely  use,  but  use  up,  the  landlord's  property, 

(>•)  Denahy  and  Cadehii  Collienj  Co.  v.  Dimcaster  Union  (1808),  78  L.  T.  888. 

(.y)  Cf.  R.\.  Wigthnw'h  (1847),  10  Q.  B.  178,  infra,  p.  897  ;  a  decision  as  to  the 
rating  of  brickfields.  See  also  R.  v.  Ahneij  Parle  Cemetery  Co.  (1873),  L.  K. 
8  Q.  B.  515,  infra,  p.  407. 

it)  (5  &  7  Will.  4.  c.  96  :  see  Appendix  II.,  infra. 

(?/)  Denahy  and  Cadehy  Colliery  v.  Doncaster  Union  (1898).  78  L.  T.  8S8  ; 
cf.  Horton  v.  Walmll  Union,  [1898]  2  Q.  B.  287  ;  infra,  p.  593. 

(.r)  Jirown  ,V  Co.  wRotherham  Union  (1900),  64  .j'.  P.  580.  It  is  submitted  that 
the  headnote  in  that  case  is  wrong  in  extending  the  decision  to  repairs  of  working 
jilaces  and  temporary  roads.  The  decision  seems  to  he  limited  to  the  matters 
specified  in  paragraph  6  of  the  special  case — -viz.,  repairs  of  permanent  main  roads  and 
permanent  main  airways. 
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and  at  the  expiration  of  the  term  may  deliver  up  the  hereditament 
diminished  as  much  as  possible  in  value.  The  ultimate  renewal  of" 
a  coal  mine  when  exhausted  is  impossible,  and  it  is  therefore 
difficult  to  see  how  it  is  possible  to  deduct  from  the  gross  rent 
payable  to  the  landlord  a  sinking  fund  to  provide  for  the  main- 
tenance of  the  hereditaments  in  a  state  to  command  the  rent  (y). 
In  R.  V.  Westhrook  (^),  relating  to  brickfields  (which  are,  like  coal 
mines,  exhausted  in  the  working),  the  court  in  effect  refused  to 
allow  any  sinking  fund  for  the  ultimate  renewal  of  the  brick- 
fields («). 

As  a  matter  of  principle  there  is  apparently  no  difference 
between  the  permissibility  of  a  deduction  for  a  renewal  fund  in  the 
case  of  a  house  and  in  the  case  of  a  mine  or  brickfield.  It  is  true 
that  the  tenant  of  a  dwelling-house  may  not  intend  or  desire  to 
destroy  the  landlord's  |>roperty,  but  the  inevitable  result  of  his 
occupation  is  to  destroy  it.  In  the  case  of  a  mine  or  brickfield,  the 
tenant  does  in  one  sense  intend  or  desire  to  destroy  the  heredita- 
ment :  his  object  is  to  make  the  most  of  it,  and  that  object  cannot 
be  carried  out  without  the  destruction  of  the  hereditament  as  a 
mine  or  brickfield.  It  is  true  that  in  the  case  of  a  house,  the 
destruction  is  gradual,  and  ultimate  renewal  is  possible  ;  whereas 
in  the  case  of  a  mine  or  brickfield,  destruction  is  rapid  and  ultimate 
renewal  is  impossible  :  but  the  nature  of  the  destruction  is  the  same 
in  both  cases.  At  the  same  time,  it  is  hardly  possible  to  see  how  a 
deduction  for  ultimate  renewal  can  be  allowed,  e.fj.,  in  the  case  of 
a  brickfield  which  is  worked  out  as  a  l^rickfield  in  the  first  year's 
working.  In  that  case  the  fund  to  replace  the  value  of  the  brick- 
earth  would  exhaust  the  whole  of  the  year's  rent,  and  leave  no 
rateable  value.  The  result,  however  anomalous  it  may  be,  is  that 
in  the  case  of  coal  mines,  brickfields,  and  similar  property,  where 
the  sinking  fund  for  ultimate  renewal  should  Ije  exceptionally 
laroe,  no  allowance  for  that  sinkino-  fund  is  made  bv  wav  of 
deduction  from  the  gross  estimated  rental. 

Working  expenses  of  a  coal  mine. — It  may  not  be  very  easy  to 
draw  the  line  very  clearly  between  the  two  classes,  but  it  is  jilain 
that  there  are  two  entirely  different  classes  of  expenses  incurred  in 
mining  operations.  The  expense  of  sinking  a  shaft  in  order  to  get 
down   to  the  carboniferous  strata  is  an  expense   on   work   which 

(y)  A  sinking  fund  for  the  renewal  of  buildings  or  mafhinery  can,  of  cour>e.  be 
calculated  :  what  is  said  above  has  reference  to  the  coal  itself. 

(s)  (1847),  10  Q.  B.  178  :  ride  infra,  p.  397. 

(a)  In  E.  V.  Atticiwd  (1827),  (5  B.  &  C.  277.  it  was  argued  that  it  was  inequitable 
to  base  the  rate  on  royalties  or  rent  paid  not  merely  for  the  use  but  for  the  destruction 
of  the  hereditament.  As  the  case  was  decided  before  the  passing  of  the  Parochial 
Assessments  Act,  183(),  it  can  form  no  guide  to  the  construction  of  the  Act.  But  it 
is  noticealde  that  no  deduction  from  the  royalties  actually  paid  (on  the  ground  that 
the  hereditament  was  being  consumed)  was  allowed  by  the  court. 
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inorca.sos  tho  valuo  ol'  a  mine,  both  to  tbo  landlord  and  to  the 
tenant  from  year  to  year :  the  ex])ense  sul)s(M|uently  inonrred  in 
working  all  the  most  easily  accessible  coal  is  an  expense  on  work 
the  effect  of  which  is  to  diminish  the  valne  of  the  mine  to  the  land- 
lord and  probably  also  to  the  tenant.  Expenses  of  the  latter  class 
must  be  regarded  as  tenant's  expenses,  and  must  be  deducted  from 
the  profits  made  in  estimating  the  value.  Expenses  of  the  former 
class  are  landlortl's  ex})enses.  and  no  deduction  mnst  l)e  made  from 
profits  on  account  of  such  expenses.  But  the  cost  of  maintaining 
the  permanent  roads  and  airways  (when  made)  is  part  of  the 
"  repairs,"  or  expenses  necessary  to  maintain  the  hereditament  in 
a  state  to  command  the  rent,  within  s.  1  of  the  Parochial  Assess- 
ments Act,  1830,  and  is  not  part  of  the  tenant's  working  expenses  {/>). 
For  such  maintenance  a  deduction  must  be  made  ;  but  as  the 
deduction  constitutes  the  difference  (or  part  of  the  difference) 
between  the  gross  estimated  rental  and  the  net  annual  or  rateable 
value,  a  rate  in  which  the  same  sum  is  s(it  down  both  for  the  gross 
estimated  rental  and  the  rateable  value  cannot  be  supported  (c). 
Again,  where  they  are  incurred  by  a  lessee,  some  proportion  of.  or 
percentage  on,  the  landlord's  expenses  must  b(^  added  to  the 
royalties  or  rent  paid  by  the  lessee,  in  order  to  arrive  at  the 
hypothetical  tenant's  rent  ;  for  it  is  obvious  that  the  hypothetical 
tenant  would  give  higher  royalties  or  r(mt  than  the  actual  lessee, 
if  (as  must  be  assumed  to  b(^  the  case)  the  landlord  bears  the  ])urden 
of  all  expenditure  necessary  to  fit  the  mine  for  occupation  by  a 
tenant  from  year  to  year.  The  expenses  of  sinking  a  shaft  may  Ije 
compared  to  the  cost  of  building  a  house  (d),  and  it  is  obvious  that 
the  occupier  of  land,  with  a  house  upon  it,  can  claim  no  deduc- 
tion in  respect  of  the  cost  of  building  the  house.  Or  the  case 
may  be  put  in  another  way  :  suppose  the  A.  Colliery  ( "om- 
pany  purchases  the  freehold  of  an  unopened  mine  for  10(),( )(>()/., 
and  spends  10.000/.  in  sinking  a  shaft,  l)ut  before  raising  a  single 
ton  of  coal,  sells  the  ]n-operty  to  the  B.  Colliery  Company  for 
110,000/.  It  is  obvious  that  the  B.  Company  on  working  the 
mine  cannot  (for  the  purpose  of  calculating  rateable  value)  claim 
any  deduction  in  respect  of  10,000/.,  })art  of  the  purchase  money, 
which  represents  the  value  and  the  cost  of  the  shaft.  So,  too,  it  is 
plain  that  if  the  A.  Company  had  not  sold  but  had  ])roceeded  to 
work  the  mine,  they  could  have  claimed  no  deduction  in  res])ect  of 
the  cost  of  the  shaft  (e). 

(h)  Jiroum  cf-  f'o.  V.  J,'ot/irr/ium   Viiwii  (lltUO),  04  .1.  V.  ."(SO. 

(r)  Jiruini  ,\'  Co.\.  llotlicrhfi  1)1  J'lihm.  supra  ;  rf.  Dciialnj  and  Cadrhi/  {'i)Uicrii  \. 
Diniraxtcr  Uniint  (.1898).  78  L.  T.  388. 

{(l)  See  A'.  V.  Attwoud  (1827).  f!  B.  &  C.  277  ;  s)ijira.  p.  31)0. 

(r)  In  (Wtncs-s-  Iron  Co.  v.  Bl/irk  (1881),  6  App.  Cas.  Hlo,  it  was  held  that,  for 
the  purposes  of  income  tax,  no  deduction  could  he  made  in  respect  of  expenses  in 
sinking  pits  exhausted  by  the  year's  working.  Valuations  for  pui'poses  of  income 
tax  and  of  poor  rate  are  not  altogether  hi  j/ari  w/ifrria,  hut  are  still  analogous  : 
see  Lord  Blackburn's  remarks,  ihi/I.,  p.  330. 
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V. 


Apportionment  of  value  between  several  parishes. — In  H 

l'\>U\'<hlll  (  /'),  a  .stratum  ot"  coal  lay  in  the  two  parishes  of  Folcshill 
and  Exball,  and  was  worked  in  both,  l)nt  all  the  coal  was  brought 
to  the  surface  by  a  shaft  in  the  former  parish.  It  was  held  that  in 
ratino-  the  ])roprietor  for  the  coal  mine,  engines,  and  machinery 
in  Foleshill,  he  could  not  ho  assessed  in  resi)ect  of  coal  ootten  in 
Exliall,  but  brouoht  to  the  surface  in  Folcshill. 

This  decision  will  be  ^eon  to  be  clearly  right,  if  it  is  borne  in 
mind  that  the  rate  is  upon  the  occuj)i(n-  in  respect  of  the  coal  mine 
occupied,  and  not  upon  the  ])rofits  made.  It  may  be  (as  was 
api)arently  noticed  by  Williams,  J.,  in  the  case  cited)  that  the 
underground  workings  in  Folcshill  would  possess  sonu>  additional 
value  in  consequence  of  tJie  facilities  afforded  for  working  the  coal 
in  P]xhall,  so  that  (if  there  were  two  owners)  the  owner  of  the 
coal  in  Exhall  would  pay  for  a  wayleave  in  Folcshill  :  and  for  this 
additional  value  the  owner  in  Foleshill  would  l)e  rateable. 

It  may  be  useful  to  notice  the  suggestion  made  in  the  argument 
in  /<*.  V.  Foleshill  that,  if  a  coal  mine  extended  into  strata  lying 
under  the  sea  (</),  the  produce  of  these  strata  could  not  be  exempt 
from  poor  rate.  Here  again  there  is  a  fallacy  arising  from  the 
substitution  of  "  the  produce"  of  the  coal  mine  for  the  coal  mine 
itself,  as  the  subject  in  resjx-ct  of  which  tlie  rate  is  imposed.  The 
occupier  of  a  mine  under  the  sea  clearly  cannot  be  rated  for  th(^ 
mine  because  it  is  not  witliin  any  parish.  But  if  there  is  a  shaft 
withiji  the  parish  communicating  with  workings  outside  the  parish, 
it  may  l)e  that  the  land  in  which  the  shaft  is  sunk  acquires  sonui 
additional  value  because  of  the  facility  which  it  affords  for  working 
the  mine  (//)  :  just  as  land  adjoining  a  })ublic  highway  has  an 
additional  vahu>  because  of  the  facilities  for  trade  which  the  high- 
way affords  :  and  such  land  has  a  higher  rateable  value  because 
of  the  trade,  although  the  profits  of  ti-ach'  are  n(jt  in  themselves 
rateable  (/). 

The  question  is,  what  rent  will  be  given  foi"  the  land  in  which 
the  .shaft  is  sunk,  by  an  occupier  who  will  have  to  })ay  (either  in 
rent  or  in  purchase  money)  for  the  mine  ?  If  there  are  many 
sites  suitable  for  a  shaft,  the  value  of  any  site  will  be  very  little  (if 
at  all)  greater  than  the  value  of  the  same  land  for  ortlinary 
purposes  (ic)  ;  but  if  ther(^  is  only  one  site  suitable  for  a  shaft,  it 
may  be  that  a  t(Miant  would  giv(»  a  consi(leraI)le  sum  for  it. 

[J")  P'S3.")),  2  A.  i:  K.  .".!t8.  The  case  was  (leci(lc<l  before  the  i)assiiig  of  the 
I'arochial  Asfjcssnieiits  Aet,  is;?(!.  Imt  that  Act  makes  it  clear  that  the  same  decision 
Tiinst  be  <i;iven  now  if  the  question  arises  again. 

(,'/)  As  to  the  extent  oi  the  ])arish  boundary  on  the  sea-shore,  sec  the  Poor  Law 
Aniendment  Act,  1868  (31  &  :$l>  Vict.  c.  122),  s.  27,  in  Appendix  IL,  and  p.  :{47, 
snprtt. 

(//)  Compare  Xtun  Hirer  Co.  v.  Hertford  Union,  [1902]  2  K.  B.  597  ;  aupra,  p.  2()1). 

(/)  Cf.  11.  V.  Grand  Junction,  Bail.  Co.  (1S44),  4  Q.  H.  IS  ;  .supra  pp.  I'.tO,  lit]. 

(A')  (Compare  the  remarks  as  to  the  rating  of  liglithouses  and  the  dues  earned 
thereby,  .si/pra.  \t\).  330 — 333. 
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The  Rating  Act,  1874. — This  Act  (which  is  set  out  in 
A])pendi.\  II.,  infra),  overrules  or  reinlers  obsolete  the  series  of 
cases  (/)  in  which  it  had  been  held  that  the  express  mention  of 
coal  mines  in  the  statute,  4;i  Eliz.  c.  2.  amounted  to  an  enactment 
that  other  mines  should  not  be  rated.  The  Uating  Act,  1874,  s.  3, 
extends  the  Statute  of  Elizabeth  to  mines  of  every  kind  not  men- 
tion(^d  therein  ;  and  s.  10  enacts  that  "  the  hereditaments  to  which 
the  Poor  Rate  Acts  are  extended  by  this  Act,  and  which  are  thus 
made  rateable  to  the  relief  of  the  poor,  shall  bo  rateable  to  all  local 
rates  in  like  manner  as  if  the  Poor  Pate  Acts  had  always  extended 
to  such  hereditaments."  But  s.  1)5  provides  that  "  nothing  in  this 
Act  shall  apply  to  a  mine  of  which  the  royalty  or  dues  are  for  the 
time  being-  wholly  reserved  in  kind,  or  to  the  owner  or  occupier 
thereof."  Consequently  the  cases  deciding  that  a  lessor  of  mines 
receiving  dues  wholly  in  kind  is  rateable  must  still  be  considered 
as  good  law  (/»).  In  Vcm  Miniiui  Co.  v.  Llanidloes  (n)  it  was  held, 
on  the  authority  of  R.  v.  St.  Austell  (o),  that  where  a  lease  reserved 
a  royalty  in  kind,  but  gave  the  lessor  the  option  of  taking  the 
value  in  money,  which  option  had,  in  fact,  been  exercised,  the  ciise 
was  not  within  the  Act. 

Under  s.  7  of  the  Pating  Act,  1874  (  j)),  in  the  case  of  a  tin, 
lead,  or  copper  mine  to  which  the  Act  applies,  the  amount  of  dues 
or  rent  actually  paid  by  the  tenant  in  one  year  is  made  the  basis  of 
the  valuation  in  the  next  year  :  and  in  the  case  of  a  mine  occupied 
under  a  lease  granted  wholly  or  partly  on  a  fine,  or  occupied  by 
the  owner,  or  a  mine  to  which  the  foregoing  provisions  of  the 
section  do  not  apply,  the  gross  and  rateable  values  are  to  be  taken 
to  be  the  annual  amount  of  rent  and  dues  "at  which  the  mine 
might  reasonably  be  expected  to  let  without  fine,  on  a  lease  of  the 
ord/nart/  duration  according  to  the  usage  of  the  country,  etc."  It 
must  be  remembered,  not  only  that  the  Act  does  not  apply  at  all 
to  a  mine  of  which  the  royalty  or  dues  are  for  the  time '  being 
wholly  reserved  in  kind,  but  that  s.  7  of  the  Act  applies  only  to 
tin,  lead,  or  copper  mines,  and,  therefore,  that  the  rateable  value 
of  a  coal  mine  is  to  be  ascertained  under  the  Parochial  Assess- 
ments Act,  183().  and  not  under  the  Pating  Act.  1874  (q). 

The  Pating  Act,  1874  (j/),  by  s.  7,  defines  how  much  is  to  l)e 
included  under  the  term  "  mine,"  and  the  effect  of  the  section  was 
considered  in  Snailheach  Mine  Co.  v.  Forden  (rnardians  (r). 
AVhere  part  of  the  "  mine,"  as  thus  interpreted,  is  situate  in  another 

(/)    Vifir  siqjvti,  pp.  379.  880. 

(?«)  The  cases  are  collected,  .ii/prti.  pp.  3S4 — 388. 

(//)  (187«),  1  Ex.  D.  HIO. 

00  (1822),  .J  B.  A:  Aid.  r,93  :  .•oijjra,  p.  387. 

i^j))  See  Appendix  II.,  infra. 

(-/)  Compare  Brown  ,<•  Co.  v.  notlicrhum  T'nh'n  (T.tOO).  04  .T.  P.  .■'>80. 

0>  (1876),  3r,  L.  T.  514. 
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parish,  a  deduction  must  be  made  for  the  rateable  value  of  that 
part  from  the  rateable  value  of  the  whole  ''  mine." 

Bv  s.  8  of  the  same  Act,  in  the  case  of  leases  existinu;  at  the 
commencement  of  the  Act,  the  tenant  is  enabled  to  deduct  half  of 
the  rates  from  the  rent  or  royalty  payal)le  by  him.  unless  ho  has 
"  specifically  contracted  "  to  pay  the  rate  in  the  event  of  the  aljolitiou 
of  the  exemption  of  mines  from  rateability.  As  to  what  amounts 
to  a  "  specific  contract  *'  within  the  section,  see  Chaloner  v. 
Bolckow  (s)  and  Duke  of  Devonshire  v.   Barrow  Ucematite  Steel 

Co.  (0. 

Brickfields :  R.  y.  Westbrook. — The  rating  of  brickfields  was 
fully  considered  in  B  v.  Westbrook  and  B.  v.  Everist  (it),  two  cases 
which  were  argued  separately,  but  decided  together.  In  the 
former  case,  Westbrook  took  a  lease  of  a  little  more  than  ten 
acres  of  land,  for  the  purpose  of  getting  clay  to  make  bricks,  for  a 
term  of  seven  or  fourteen  years,  or  till  the  earth  was  dug  out  ;  and 
had  to  pay  a  rent  of  20Z.  without  reference  to  the  use  made  of  the 
land,  and  in  addition  a  roj-alty  of  Is.  &d.  for  every  1,000  bricks 
moulded.  There  were  on  the  land  four  brick-makino;  "  stools,"' 
each  capable  of  making  about  750,000  bricks  in  a  year,  and  in  the 
year  before  the  making  of  the  rate,  2,800,000  bricks  were  actually 
made,  and  sufficient  clay  remained  to  make  12,000,000  bricks.  It 
was  agreed  that  the  value  of  the  land  (as  agricultural  land)  was 
21.  'os.  an  acre,  and  the  appellants  in  the  first  place  contended  that 
it  ought  not  to  be  rated  at  more  than  that  amount.  But  the  rate 
was  made  by  taking  the  rent  actually  paid,  and  adding  thereto  a 
royalty  of  Is.  6J.  per  thousand  on  3,000,000  bricks,  the  maximum 
number  wdiich  the  four  stools  were  capable  of  producing,  subject, 
however,  to  a  deduction  of  10  per  cent,  for  bricks  wasted,  and  a 
further  deduction  of  33  per  cent,  for  the  breeze,  ashes,  and  other 
foreign  materials  used  by  the  brickmakers  with  the  clay,  and 
purchased  by  them  for  the  purpose,  some  of  the  materials  being 
brought  from  a  considerable  distance.  The  sessions  confirmed  the 
rate,  thus  in  effect  holding  that  the  royalty  might  be  regarded  as 
part  of  the  rent  ;  but  they  also  found  that  the  rent,  which  on 
taking  a  lease  (.i-)  with  liberty  to  consume  the  clay  (and  without 
any  liability  to  pay  a  royalty)  any  tenant  would  have  been  willing 
to  pay  was  30/.  per  acre  only.  The  appellant  further  contended 
that  the  royalty  was  not  a  rent  at  all,  but  was  a  sum  paid  for  the 

(5)  (1878),  3  App.  Cas.  933.  (0  (1877),  2  Q,  B.  D.  286. 

(«)  (1847),  10  Q.  B.  178  ;  16  L.  J.  M.  C.  87. 

(a^)  It  appears  from  the  preceding  paragraph,  in  the  case  describing  the  lease  held 
hy  Westbrook,  that  the  finding  of  the  sessions  supposed  a  lease  for  seven  years, 
suhject  to  determhuituiii  sooner  on  the  clay  hcuu/  cchausted.  Such  a  lease  would 
resemble  the  tenancy  from  year  to  year  supposed  by  the  definition  of  "net  annual 
Talue'  in  the  Parochial  Assessments  Act,  1836,  s.  1,  more  closely  than  an  ordinary 
lease  for  seven  years. 
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c'oiisiiinptioii  of  the  laml  itself,  and.  in  part,  for  foreign  matters 
mixed  with  the  hind  :  and  that  no  allowance  had  Ijcen  made  for  tiie 
renewal  of  the  clay  wIkmi  exhausted.  All  these  contentions  were 
rejected  hy  the  court,  hut  it  was  held  that  the  sessions  having 
found  that  a  tenant  would  give  a  rent  of  10/.  |)er  acre  oidy.  that 
sum  was  the  true  criterion  of  rateable  value.  Ijord  Dkn'M.vn.  C.-I., 
in  the  course  of  his  juilgnient,  said  (v)  : 

"  It  is  objected  by  the  appellants  that      .  .     it  is  altogether  wrong  in 

principle  to  consider  the  royalty  as  rent  :  and  this  appears  to  be  founded 
mainly  on  this,  that  it  is  a  sum  paid,  not  in  respect  of  the  renewing  produce 
of  the  land,  but  of  a  portion  of  the  land  itself,  and  that  not  consumed  by 
slow  degrees,  and  to  l)e  exhausted  at  the  end  of  a  long  period,  as  is  the  case 
with  a  coal  mine,  under  which  circumstances  it  was  admitted  that  it  might 
be  treated  as  produce,  but  in  such  large  proportions  that  the  whole  would 
in  a  few  years  be  exhausted.  It  does  not  appear  to  us  that  the  ciixumstance 
of  a  more  or  less  rapid  consumption  can  make  any  difference  in  the  principle. 
The  rate  is  always  imposed  with  reference  to  the  existing  value  :  whether 
temporary  or  enduring  is  immaterial.  A  case  was  supposed  of  a  brickfield 
worked  out  in  less  than  a  year  to  meet  the  demand  of  some  enormcnis 
contract  for  a  public  work  ;  the  consequence  would  be  that  the  land  would 
have  a  very  much  increased  value  for  the  year,  and  it  would  be  only  reason- 
able that  it  should  bear  an  increased  rate  for  that  year  ;  in  the  following 
year  its  value  might  sink  almost  to  nothing,  and  the  rate  ought  to  fall  pro- 
portionately, even  to  nothing  if  the  brick-earth  being  exhausted,  the  land, 
like  an  exhausted  coal  mine,  should  become  entirely  unproductive  (■).  .  .  . 
AVe  are  brought,  then,  to  the  conclusion  that  the  parish  officers  have  done 
right  in  considering  the  royaltj'  as  a  portion  of  the  rent  ;  and  we  see  no 
objection  to  the  mode  by  which  they  arrive  lirlnw  facie  at  the  conclusion 
that  the  amount  of  royalty  reckoned  in  the  rate  will  be  paid  in  the  year  for 
Avhich  the  rate  is  made. 

"  Still,  it  must  always  be  remembered  that  the  ultimate  question  is  that 
propounded  by  the  statute  ;  and.  therefore,  the  amount  which  has  been  paid, 
or  which  it  is  reasonable  to  infer  will  be  paid,  is  only  evidence,  not  the  fact 
itself  to  be  ascertained.  When,  therefore,  the  case  came  to  the  sessions,  it 
was  open  to  the  appellants  to  prove  such  uncertainty  in  the  market  or  such 
circumstances  affecting  the  process  of  making,  as  showed  that  the  parish 
officers  had  done  wrong  in  concluding  from  such  a  quantity  made,  or 
expected  to  be  made,  that  the  land  might  be  reasonably  expected  to  let  from 
year  to  year  at  a  rent  measured  by  that  quantity  :  such  evidence  would  have 
raised  a  question  of  fact  for  the  sessions,  and  they  would  have  had  upon  the 
whole  to  sustain  or  reduce  the  amount  of  the  assessment.  It  maj'  well  be 
that  although  at  the  end  of  the  year  the  lessee  has  made  so  many  bricks 
that  he  can  afford  to  paj-  1  ">()/.  in  royalty  to  his  landlord  he  could  not 
prudently,  at  the  beginning  of  the  year,  contract  at  all  events  to  pay  more 
than  too/.  :  and,  if  so,  the  latter  r.ather  than  the  former  will  be  the  sum  at 
which  the  land  may  reasonably  be  expected  to  let  from  year  to  year.  And 
this  is  what  we   imderstand  the  sessions  to  mean   in  Wexthronk'n    Cai^e   by 

(y)  10  Q.  B.,  .itp.  203. 

(;)  See  the  remarkson  thi.4  passage  in  Fariilnnn  Flint  <niil  Gvarcl  Co.\.  Furnlunii 
Union.  [1901]  1  K.  B.  272.  at  pp.  284,  28:)  ;  Kvde  &;  Kuiistam's  Hat.  App.  (189t— 
iy04)  217,  at  p.  230. 
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their  special  finding  :  the  parish  officers  estimate  the  rent  at  a  supposed 
amount  of  bricks  actually  made,  and  the  royalty  then  payable  on  such 
amount  :  from  this  they  make  such  deductions  as  reduce  the  rateable  value 
to  1.")*.*/.  lO.s-..  but  the  sessions  say  that,  placing  the  tenant  exactly  on  the 
same  footing  as  to  the  incidents  of  his  occupation,  but  calling  on  him  to  say 
beforehand  what  rent  he  would  pay  per  acre  for  it,  he  could  not  be  expected 
to  give  more  than  10/.  per  acre,  which  on  the  whole  would  amount  to  a  little 
more  than  100/.  (a).  This  latter  appears  to  us  to  be  the  true  criterion  rather 
than  the  former." 

In  /t*.  V.  Kcevist  (h),  which  wtis  decided  with  7?,  v,  ]VesfI»'ool\ 
and  in  which  the  facts  were  very  siniihir.  the  rate  (which  the 
sessions  confirmed)  had  been  based  upon  the  rent  and  royalties 
actually  paid  by  the  appellant  to  his  landlord.  The  appellant 
contended  at  the  sessions  that  the  land  should  be  rated  not  hii>her 
than  ordinary  aoricultural  land,  or  at  all  events  not  higher  than 
the  best  garden  ground  in  the  parish,  but  both  these  contentions 
were  abandoned  in  the  Queen's  Bench.  The  sessions  had  not  found 
what  rent  a  tenant  of  the  land  would  give  (as  had  been  done  in 
R.  V.  ]Vesfl>rook),  and  asked  the  (:^)ueen's  Bench  what  was  the  net 
annual  value  of  the  land  in  question.      Lord  Dexman  said  : 

"Neither  of  the  appellants'  modes  [of  valuation]  is  con-ect,  nor  was 
contended  so  to  be  :  they  were  in  effect  to  rate  land  occupied  in  one  mode 
as  if  it  were  occupied  in  another  :  the  modes  producing  different  rates  of 
profit,  and  commanding  different  amounts  of  rent  ;  than  which  nothing  can 
be  more  unreasonable.  But,  on  the  other  hand,  although  the  sums  paid 
are  in  the  nature  of  the  rent,  it  does  not  follow  that  they  /n/isf  form  the 
basis  of  the  rate,  in  the  sense  of  fixing  its  amount.  The  true  question  is 
that  which  the  sessions  ask,  but  which  they  must  answer  for  themselves,  by 
finding  upon  evidence,  according  to  the  principles  we  have  laid  down,  what, 
in  the  words  of  the  statute,  is  the  rent  at  which  the  land  may  '  reasonably 
be  expected  to  let  from  year  to  year,'  remembering  the  purposes  to  which  it 
is  to  be  applied,  and  the  privileges  which  the  tenant  will  enjoy  under  his 
contract,  and  by  reason  of  his  occupation,  and  after  making  all  the  deductions 
specified  in  the  statute." 

Rateable  value  measured  by  rent,  not  profits. — The  judgment 
in  ii.  V.  We^-'throok  {<■)  is  important,  not  merely  as  showing  how 
brickfields  are  to  be  rated,  but  as  laying  down  general  principles. 
Under  43  Eliz.  c.  2,  the  rate  is  imposed  on  the  occupier  of  land, 
and  under  the  Parochial  Assessments  Act,  1^3(5  (il),  the  measure  of 

(rt)  In  the  headnoto  to  the  report  of  the  case  in  10  Q.  B.,  at  p.  178  (but  not  in  the 
Law  .lournal  report),  it  is  wrongly  stated  that  the  tenants'  rates  and  taxes  were  to  be 
deducted  from  the  rent  of  10/.  an  acre.  That  was  the  appeUant's  contention,  but  it 
is  not  supported  by  the  judgment,  and  is,  moreover,  obviously  untenable.  Tlie 
rateable  value  is  no  doubt  a  rent  free  of  all  usual  tenants'  rates  and  taxes  ;  but  under 
a  lea^e  for  seven  years  the  tenant  would  pay  the  rates,  etc.,  and  the  rent  which  he 
would  pay  to  the  landlord  would  be  free  of  all  tenants'  rates  and  taxes.  There  is, 
therefore,  no  need  to  make  any  deduction  from  the  rent  under  that  head. 

(/-)  (1S47).  10  Q.  B.  178  :  16  L.  J.  :M.  C.  87. 

(r)  (1847J.  10  Q.  B.  178  ;   10  L.  .1.  M.  G.  87. 

(_d)  0  A:  7  Will.  4.  c.  Dt),  s.  1,  set  out  in  Appendix  II. 
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the  value  of  the  land  i?;  the  rent  which  a  tenant  may  l)e  expected 
to  oive  tor  it.  Neither  Act  says  anything  about  the  produce  of 
land,  or  about  the  profits  which  the  tenant  makes,  or  mioht  make. 
If  the  rate  were  on  the  produce  of  the  land,  then  undoubtedly  it 
would  have  been  right  to  measure  the  annual  value  by  the 
number  of  bricks  actually  made.  On  the  other  hand,  the  number 
of  bricks  actually  made,  and  the  amount  of  the  royalties  paid  in 
the  past,  were  at  least /^>v'»i<?  /'ac/^  evidence  of  what  a  tenant  might 
be  reasonably  expected  to  pay  in  the  future  ;  and  were  certainly 
better  evidence  than  the  maximum  number  of  bricks  which  the 
"  stools  "  were  capable  of  producing,  and  the  royalties  payable  for 
such  a  number.  ^Suppose  that,  from  strikes  in  the  building  trade, 
or  similar  causes,  the  occupier  found  it  useless  to  make  more  than 
half  the  maximum  number  of  bricks  which  the  "  stools "  were 
capable  of  producing,  there  being  no  market  for  Ijricks.  No 
tenant  could  reasonably  be  expected  to  give  a  rent  calculated  with 
reference  to  the  maximum  number  of  bricks  which  he  could  make, 
if  he  could  not  sell  more  than  half  of  that  numl)er.  It  may,  how- 
ever, be  said  that  the  rateable  value  is  not  alfected  by  the  amount 
of  business  done  by  the  occupier  (e)  ;  that  is  true  in  the  case  of 
shops,  offices,  or  farms,  because  where  one  man  fails,  another  may 
succeed,  and  if  the  actual  occupier  cannot  pay  the  rent,  another 
can  readily  be  found  to  do  so.  But  in  the  case  above  suggested,  of 
a  strike  affecting  the  demand  for  bricks  generally,  if  the  actual 
occupier  (in  consequence  of  the  strike)  could  not  find  a  market  for 
the  maximum  number  of  bricks  which  might  be  made,  that  fact  is 
at  least  some  evidence  that  other  tenants  of  the  same  brickfields 
could  not  do  so  :  and  it  is  some  evidence  to  show  that  no  tenant 
could  reasonably  be  expected  to  pay  a  rent  calculated  with  reference 
to  the  maximum  number  of  bricks. 

Chalk-pits. — Here,  too,  the  measure  of  rateable  value  is  to  be 
found,  not  in  the  profits  which  the  tenant  inakes,  but  in  the  rent 
(whether  in  the  form  of  royalties  or  otherwise)  which  he  would'  be 
willing  to  pay.  Ini2.  y.  JTorth  Aijlesford  Union  (/'),the  appellants 
were  occupiers  of  a  chalk-pit,  and  of  cement  works  adjoining 
thereto  :  on  an  appeal  against  the  rating  of  the  chalk-pit,  the 
respondents  sought  to  give  evidence  of  the  profits  made  by  the 
appellants  from  the  use  of  the  chalk  in  the  manufacture  of  cement. 
The  sessions  rejected  the  evidence,  and  the  Queen's  Bench  held 

(e)  Compare  the  illustration  given  by  Blackbijrx,  J.,  in  R.  v.  Londun  and 
North  \Vi-i;ter)i  Rail.  Co.  (1874),  L.  R.  9  Q.  B.  IM,  supra,  p.  168  ;  and  the  remarks 
of  the  same  judge  in  R.  v.  ^^urth  Aylesford  Uimm  (1872),  37  ,J.  P.  1-18  ;  26  L.  T. 
618,  infra,  p.  401. 

(/)  (1872).  87  J.  P.  148.  The  same  case  is  reported  sub  nom.  R.  v.  Aylesford 
Union,  26  L.  T.  618.  The  judgment  in  that  report  is  somewhat  different  from,  and 
(in  the  writer's  opinion)  less  accurate  than,  tlie  report  in  37  J.  P.  148,  and  the  latter 
report  has  been  adopted  in  the  text. 
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that  they  were  right  in  so  doing.  It  appeared  that  there  were 
several  other  chalk-pits  in  the  neighbourhood,  producing  chalk  of 
about  the  same  quality  as  that  of  the  appellants'  ;  but  the  chalk 
from  those  pits  was  used  only  for  ballasting  ships,  and  it  was 
admitted  that  greater  profit  could  be  made  of  chalk  by  making 
cement  than  by  using  it  for  ballast.  The  respondents  contended 
that  the  profits  of  the  cement  works  adjoining  the  appellants' 
chalk-pit,  showed  what  rent  a  tenant  could  afford  to  pay,  and  that 
the  connection  with  the  cement  works  increased  the  value  of  the 
chalk-pit  to  the  appellants.     Blackbukx,  J.,  said  : 

"  The  rateable  value  of  the  chalk-pit  is  the  value  which  a  tenant  would 
be  expected  to  give  for  it.  That  value  involves  two  elements  :  first,  what 
would  a  tenant  make  by  it,  and  what  would  he  get  equally  good  chalk  for  in 
the  neighbourhood  (g).  No  tenant  gives  all  that  he  could  afford  to  give,  and 
the  true  test  is  not  what  he  could  afford  to  give,  but  what  a  tenant  would 
be  likely  to  give  who  took  the  pit  from  year  to  year.  It  is  not  the  profits  a 
man  makes  that  make  the  difference,  for,  whether  he  gains  or  loses  in  his 
trade,  the  rateable  value  is  the  same." 

It  must  be  noticed  that  this  case  is  strictly  in  accordance  with 
li.  V.  Westbrook  (A),  for  in  that  case  the  court  took  into  considera- 
tion, not  what  the  tenant  of  the  brickfields  made  for  himself,  but 
what  he  paid  to  his  landlord.  It  must  further  be  noticed  that  in 
R.  V.  Xorth  Aylesford  Union,  the  court  did  not  (by  refusing  to 
s  admit  evidence  of  the  profits  of  the  cement  works)  shut  out  from 
consideration  the  additional  value  which  the  proximity  of  those 
cement  works  gave  to  the  chalk-pits.  For  the  sessions  had  before 
them  evidence  of  the  rent  which  the  appellants  had  agreed  to  pay 
imder  a  lease  of  the  chalk-pit,  and  of  the  fact  that  the  landlord 
when  he  fixed  the  rent  knew  that  the  chalk  was  to  be  used  in  the 
manufacture  of  cement  ;  so  that,  in  fixing  the  rent  paid,  the  special 
value  of  the  chalk-pit  to  the  appellants  was  in  fact  taken  into 
account.  It  must  also  be  remembered  that  where  land  has  a 
special  value  to  the  owner  of  adjoining  land,  its  position  may 
prevent  it  from  being  valuable  to  other  persons.  In  that  case  the 
landlord  must  not  ask  too  high  a  rent,  or  he  will  deter  the  only 
possible  tenant,  or  the  most  likely  tenant,  from  taking  his  land  : 
the  rent  is  ultimately  fixed  by  the  "higgling  of  the  market,"  which 
determines  the  rateable  value. 

Diminishing   value  of  brickfields  and  similar  properties. — 

In  the  case  of  land  used  for  brick-making,  for  digging  coprolites 
or  gravel,  or  for  other  similar  purposes,  where  the  value  of  the 
minerals  extracted  is  rapidly  exhausted,  a  difficulty  arises  in  apply- 
ing the  definition  of  "  net  annual  value."     For  where  the  mineral 

(17)  Compare  the  judgment  of  the  sarae  judge  in  R.  v.  London  and  Xorth  Wa^teni 
Mail.  Co.  (1874),  L.  K.  y  Q.  B.  134,  isiipra,  p.  1(J8. 
(/<)  (1847),  lU  Q.  15.  17S,  supra,  p.  31(7. 
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is  exhausted  in  each  plot  of  hmd  in  a  ^-ear  or  le.><s  than  a  year,  the 
question  arises  whether  the  hmd  is  to  he  rated  at  the  lull  yearly 
value  during  the  whole  of  the  year,  or  at  the  yalue  of  the  land  at 
the  date  of  the  rate  which  may  happen  to  he  made  when  great 
part  of  the  yalue  has  been  exhausted.  On  this  question  two  cases 
haye  been  decided,  in  eacli  of  which  there  was  a  difference  of 
opinion  anion ji;  the  judges. 

Land  containing  coprolites.— In  R.  v.  Wliaddon  (/),  the 
appellants  entered  into  an  agreement  with  a  landowner,  whereby 
they  were  to  haye  the  right  of  digging  coprolites  oyer  a  large  area 
of  land,  paying  115/.  for  every  acre,  and  making  a  minimum 
payment  of  1,000/.  a  year,  and  were  to  restore  the  surface  soil  and 
level  the  land  after  the  coprolites  had  been  dug  out  (A).  The 
appellants  dug  10  acres  at  least  every  year,  at  an  average  of 
2g  acres  per  quarter.  The  greatest  area  used  by  them  at  any  one 
time  for  coprolite  [»urposes  was  3J  acres,  and  (of  the  10  acres) 
6^  acres  from  which  the  coprolites  had  been  raised  were  always 
lying  unproductive,  though  still  in  the  appellants'  occupation. 
The  rates  were  made  quarterly,  and  it  was  held  by  the  majority  of 
the  court  (/),  Cockburn,  C.J.,  dissenting,  that  the  a})pellants  ought 
to  be  rated  for  10  acres  at  their  enhanced  or  coprolite  value.  In 
delivering  the  judgment  of  the  majority,  Mellor,  J.,  said  (»i)  : 

"  The  rate  must  be  made  on  the  net  aioiufil  ralne  of  the  several  heredita- 
ments rated  thereunto,  and  therefore  it  cannot  be  made  upon  the  net 
quarterly  value  of  the  hereditament  liable  to  the  rate  ;  and  it  appears  to  me 
that  the  net  annual  value  of  the  hereditament  is  the  same  whether  the  profit 
is  earned  wholly  in  one  quarter  of  a  year,  or  spread  over  the  year.  I  cannot 
distinguish  the  present  case  upon  this  point  from  an  ordinary  agricultural 
farm,  in  which  the  net  annual  value  is  the  same,  although  the  one  part  of 
the  farm  may  lie  fallow,  or  be  a  source  of  expense  at  one  period,  and  of 
profit  at  another,  notwithstanding  which  the  rate  must  be  made  upon  the 
farm  in  respect  of  its  net  annual  value." 

DoCKBURN,  O.J.,  who  dissented  from  the  judgment  of  the 
majority,  after  remarking  that  the  occupation  of  the  GJ  acres 
from  which  the  coprolites  had  been  extracted  was  ''simply 
onerous,"  continued  (ii)  : 

"A  tenant  would  not  agree  to  give  115/.  [per  aci-e]  for  the  right  to  take 
fresh  land  into  working  if  he  were  to  be  saddled  with  the  serious  cost  of 
restoring  6r,  acres  of  land  already  worked  out  by  someone  else  (o).  All  that 
he  would  do  would  be  to  give  that  price  if  placed  in  the  same  position  as  the 
appellants  were  in  when  they  first  began  their  operations  on  entering  on  the 
first  acre.     The  consideration  for  the  right  of  working  each  acre  is  the 

(0  (187.5).  L.  K.  10  Q.  B.  230.  The  case  has  lieen  ah-eacly  referred  to  (svj)rii, 
p.  42)  in  dealing  with  the  question  of  occupation. 

(/.')  The  metliod  of  working  coprolites  is  described  .svpra,  p.  42. 

(i?)  Mellor,  Lush,  and  Archibald,  JJ. 

(w)   L.  K'.  10  Q.  U..  at  p.  248. 

(«)  L.  n.  in  Q.  B.,  at  p.  240. 

(())  The  judgment  seems  to  assume  that  at  the  making  of  each  rate  there  must  lie 
a  fresh  tenant,  or  that  the  fij  acres  are  not  held  by  the  same  person  as  the  85  acres. 
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amount  agreed  to  be  paid,  plus  the  engagement  to  restore  the  soil.  The 
consideration  for  which  the  appellants  agree  to  restore  the  soil  is  that  of 
first  extracting  the  coprolite.  A  fresh  tenant  would  not  undertake  the 
profitless  cost  of  restoring  land  which  he  had  not  had  the  opportunity  of 
working." 

This  judgment  recognises  the  fact  that  the  appellants  in  effect 
paid  rent  partly  in  money  and  partly  by  services.  Suppose  the 
performance  of  those  services  would  cost  100/.  per  acre,  and  suppose 
the  landlord  let  the  land  free  from  the  covenant  to  perform  those 
services,  then  apparently  the  appellants  would  have  been  willing 
to  give  215Z.  per  acre.  In  that  case  (assuming  the  appellants  not 
to  be  rated  for  land  from  which  the  coprolites  had  been  extracted) 
the  rateable  value  of  the  remaining  land,  calculated  in  accordance 
with  the  judgment  of  Cockbuen,  C.J.,  would  be  largely  increased, 
although  the  substance  of  the  bargain  between  the  parties  would 
not  have  been  altered.  The  fallacy  in  the  judgment  seems  to  con- 
sist in  this  : — It  excludes  the  exhausted  lands  from  consideration, 
because  the  occupation  is  "  simply  onerous,"  while  it  accepts  as  the 
measure  of  value  for  the  unexhausted  lands  the  rent  of  115/.,  which 
would  have  been  increased,  if  the  onerous  conditions  affectino-  the 
exhausted  lands  had  been  omitted  from  the  lease. 

Gravel-pits. — In  Farnham  Flint  and  Gravel  Co.  v.  Farnham 
Union  {  p),  the  appellants  bought  from  a  landowner  the  gravel  lying- 
in  several  plots  of  his  land,  each  plot  being  the  subject  of  a  fresh 
agreement  entered  into  as  the  appellants  were  ready  to  dig  more 
gravel.  Each  agreement  related  to  about  an  acre  of  land,  the 
appellants  paying  a  lump  sum  (of  about  175/.),  and  undertaking 
to  level  the  land  (which  was  estimated  to  cost  about  40/.  an  acre)  ; 
and  they  were  entitled  to  remain  in  possession  for  a  year  only.  At 
the  date  of  the  rate  they  were  in  rateable  occupation  of  3J  acres, 
but  in  2J  acres  out  of  the  3J  acres  the  gravel  was  exhausted  and 
the  land  was  used  only  for  storing  gravel  already  dug,  while  the 
gravel  in  the  remaining  acre  was  being  dug.  The  appellants 
contended  that  they  ought  to  be  rated  for  only  one  acre  at  its  value 
as  a  gravel-pit,  and  for  the  other  2  J  acres  at  their  value  for  storage 
purposes  :  the  sessions  adopted  this  contention  and  reduced  the 
rateable  value  for  400/.  to  240/.  The  respondents  contended 
(1)  that  the  rateable  value  should  be  calculated  by  ascertaining  the 
actual  output  of  gravel  during  the  year  preceding  the  rate,  and 
calculating  the  sum  which  the  appellants  would  have  paid  thereon 
according  to  the  market  value  in  the  neighbourhood  if  they  had 
not  bought  the  gi-avel  (and  if  this  method  of  calculation  were  right 
the  rate  was  held  to  be  supported  in  fact)  :  or  alternatively  (2) 
that  as  the  appellants  were  in  occupation  of  more  than  two  acres 

(,y)  Ryde  &  Konstam's  Rat.  App.  (1894— lOOi),  217  ;  reported  in  C.  A.,  [1001] 
1  Q.  B.  273. 
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of  land,  for  which  thoy  had  agreed  to  pay  (in  substance)  abont 
2201.  per  acre,  they  ouoht  to  be  rated  for  the  full  value  of  all 
the  land  as  a  gravel-pit,  although  part  of  it  was  only  available  for 
storage  purposes  during  part  of  the  year  ;  and  that  on  the  authority 
of  R.  V.  Whaddon  (q)  the  rate  could  be  supported.  In  the  Queen's 
Bench  Division  the  judges  differed,  Bucknill,  J.,  holding  that 
the  sessions  were  right  in  reducing  the  rate,  and  Chaxnell,  J., 
holding  that  both  contentions  of  the  respondents  were  correct. 
Bucknill,  J.,  pointed  out  that  the  reports  of  JR.  v.  AJ>nei/  Park 
Cemetertj  Co.  (/■)  in  the  Law  Journal,  and  in  the  Law  Times,  did 
not  contain  two  sentences  attributed  to  Blackburx,  J.,  in  the 
Law  Keports  (s),  viz.,  "  The  legislature  .  .  .  has  taken  as  a 
basis  the  rent  which  a  tenant  from  year  to  year  would  give  during 
t/ie  year  preceding  the  time  of  making  the  rate  "  ;  and  *'  No  injustice 
will  be  done  if  the  company  are  rated  in  every  year  according  to 
the  value  which  a  hypothetical  tenant  would  give  for  the  occupation 
in  the  preceding  year,  and,  according  to  this  rule,  the  company's 
receipts  in  one  year  will  govern  the  rateable  value  of  the  cemetery 
in  the  next."     BuCKNiLL,  J.,  continued  : 

"  The  cemetery  company  was  still  in  occupation  of  sufficient  ground  to 
be  able  to  sell  during  the  year  for  which  the  rate  was  made,  as  many  grave 
spaces  as  would  produce  an  amount  equal  to  the  sales  of  the  year  preceding 
it,  but  in  the  case  before  us  the  whole  of  the  two  plots,  consisting  of  2  i  acres, 
had  been  at  the  time  of  making  the  rate  entirely  exhausted  of  gravel-pro- 
ducing power,  and  were  useless  to  the  occupiers  except  for  storage  purposes. 
[BrcKNiLL,  J.,  held  that  R.  v.  Whaddon  (/)  was  distinguishable,  and  con- 
tinued :]  In  my  judgment  the  present  case  is  more  like  a  brickfield  or  a 
mine,  both  of  which  are,  whilst  being  worked,  approaching  a  period  of  final 
exhaustion  :  so  long  as  they  are  being  worked  as  brickfields  or  mines,  and 
there  is  nothing  to  show  that  the  profits  of  the  rating  year  may  not  be 
as  good  as  the  profits  of  the  past  year,  then  that  year  may  be  taken  as  the 
basis  of  the  next,  if  no  better  can  be  found  ;  but  where  the  brickfield  or  the 
mine  has  been  worked  out  and  exhausted  (as  in  the  case  of  these  2i  acres) 
and  can  therefore  be  no  longer  worked  for  the  sole  purpose  for  which  they 
are  acquired,  I  cannot  agree  to  the  proposition  that  their  rateable  value 
remains  unaffected  simply  because  they  are  still  occupied  under  the  terms  of 
the  respective  contracts  made  with  the  owner  of  the  land.  In  this  connec- 
tion R.  v.  Bedtvorth  («)  seems  an  authority  on  the  point." 

Chaxxell,  J.,  held  that  the  case  was  governed  by  R.  v. 
Whaddon  and  R.  v.  Ahneg  Park  Cemetery  Co.,  supra. 

The  Court  of  Appeal  (//)  affirmed  the  judgment  of  Buckxill,  J., 
holding  that  the  rateable  value  of  a  gravel-pit  must  be  taken  at 

(r/)  (1875),  L.  R.  10  Q.  B.  230.  xiipi-a,  p.  402. 

(/•)  (1873).  42  L.  .J.  M.  C.  124  :  29  L.  T.  174. 

(.v)  See  L.  R.  8  Q.  B.,  at  pp.  519,  520  ;  see  also  pp.  407,  408,  infra. 

(0  (1875),  L.  R.  10  Q.  B.  230,  mtpra,  p.  402. 

(//)  (1807).  8  East,  387.  supra,  p.  388. 

(y)  [1901]  1  Q.  B.  272  ;  Rvde  &  Konstam's  Rat.  App.  (1894—1904),  217. 
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the  rent  which  would  be  given  for  it  at  the  date  of  the  niakino-  of 
the  rate,  having  regard  to  the  amount  of  gravel  then  remaining 
unexhausted.  A.  L.  Smith,  L.J.,  said  (z)  :  "  If  the  dictum 
attributed  to  Lord  Blackburn  in  M.  v.  Ahneij  Park  Cemetenj 
Co.  (a) — that  in  estimating  rateable  values  the  general  rule  was  to 
consider  what  a  tenant  from  year  to  year  would  give  during  the 
year  preceding  the  time  of  making  the  rate — was  really  uttered,  I 
cannot  agree  with  it."     And  Collins,  L.J.,  said  (?>)  : 

"  In  my  opinion  there  are  two  cardinal  distinctions  between  E.  v. 
Wliaddon  (c)  and  the  present  case.  There  an  initial  difficulty  existed  which 
the  court  had  to  get  over,  that  the  person  rated  had  a  shifting  occupation 
amounting  at  all  times  of  the  year  to  ten  acres,  though  they  were  not  always 
the  same  ten  acres.  That  was  got  over  by  treating  the  occupation  as  an 
occupation  of  ten  acres,  though  it  might  not  be  possible  to  define  the  exact 
ten  acres.  There  was  exhaustion  at  one  end  of  the  land  occupied  and 
accretion  at  the  other,  so  that  the  tenant  had  always  had  in  view  the  right  to 
occupy  ten  acres  at  a  time.  When  considering  what  amount  an  hypothetical 
tenant  would  give,  it  was  kept  in  view  that  he  would  have  the  right  to  get 
out  as  much  as  he  could,  though  he  could  not  work  more  than  ten  acres  at  a 
time.  Here  it  would  not  be  justifiable  to  take  into  consideration  any 
expectation  of  acquiring  any  further  holding.  ...  I  do  not  think  that 
Blackburn,  J.,  can  be  taken  to  have  decided  that  as  a  general  rule  the 
preceding  year  is  to  be  looked  at.  The  passages  quoted  are  not  to  be  found 
in  the  other  reports  of  the  case  (f/),  and  are  inconsistent  with  a  long  series 
of  cases,  and  were  not  necessary  for  the  decision  of  the  case  in  which  they 
occur." 

Remarks  on  the  Farnham  and  Whaddon  Cases. — The  decision 
in  Farnham  Flint  and  Gravel  ( 'o.  v.  Farnham  Union  (e)  was  a 
decision  of  the  Court  of  Appeal,  and  therefore  if  it  is  inconsistent 
with  R.  V.  Whaddon  (/'),  the  last-mentioned  case  must  be  taken 
to  be  overruled.  Collins,  L.J.,  treats  the  cases  as  distinguishable 
on  the  ground  that  in  R.  v.  Whaddon  the  person  rated  had  the 
right,  as  each  acre  of  land  was  exhausted,  to  take  possession  of 
fresh  land  containing  coprolites.  In  R.  v.  Wliaddon  it  was  held 
that  the  occupier  was  to  be  rated  for  ten  acres  at  their  enhanced 
value  as  land  containing  coprolites,  although  at  the  date  of  the 
rate  (or  at  any  time)  he  was  in  possession  of  only  about  3J  acres 
of  land  containing  coprolites,  the  other  6|^  acres  being  exhausted 
and  (for  the  time  being)  valueless.  It  is  submitted  that  paragraph  'd 
of  the  special  case  in  R.  v.  Whaddon  {g)  shows  that  the  overseers 
had   rated  the   appellant   for  tlie   ten  acres  then  in  his  possession, 

(-)  [1901]  1  Q.  B.  at  p.  281. 
(fl)  L.  K.  8  Q.  B.  olo,  at  p.  519. 

■  (&)  [1901]  1  Q.  B.  at  pp.  282,  284  ;  Ryde  &  Konstam's  Kat.  App.  (189i— 1904), 
at  pp.  228,  229.  (0  (1875),  L.  R.  10  Q.  B.  230. 

(rf)  42  L.  .1.  M.  C.  124  ;  29  L.  T.  174  ;  21  \V.  R.  847  ;  37  J.  P.  822. 
(e)  [1901]  1  Q.  B.  272. 

(/)  (1875),  L.  R.  10  Q.  B.  230  ;  rnlr  avpra,  p.  402. 
0/)  L.  R.  10  Q.  B.  230  ;  see  the  last  line  on  p.  234. 
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ineludinoj  6^  acres  of  exhausted  land  ;  and  all  ten  acres  were  rated 
at  the  enhanced  value.  Now  it"  the  Queen's  Bench  decided  that 
the  ten  acres  then  occupied  were  to  be  rated  on  this  basis,  it 
a])pears  to  the  writer  that  the  decision  is  really  in  conflict  with, 
and  is  overruled  by,  the  decision  of  the  Court  of  Appeal  in  the 
FarnJiam  Case.  If,  on  the  other  hand,  the  true  view  of  the  decision 
in  R  V.  Whaddon  (/()  is  that  the  ten  acres  for  which  the  appellant 
was  rated  consisted  of  o^  acres  of  land  containing  coprolites, 
already  in  his  possession,  together  with  6J  acres  of  fresh  land,  the 
possession  of  which  he  had  the  right  to  demand  and  was  expected 
to  demand,  under  his  agreement  with  the  landowner,  then  tlie 
decision  appears  to  be  inconsistent  with  R.  v.  Faijle  (/),  in  which 
it  was  held  that  the  grantee  of  the  ritj;ht  to  dis  for  chiv  in  certain 
specified  lands  was  not  rateable  for  such  lands  until  he  acted  under 
the  grant.  On  either  view  the  authority  of  R.  v.  Wliaddon  seems 
to  be  much  shaken. 

Different  classes  of  cemeteries. — We  have  already  seen  ( / ) 
that  land  acquired  under  the  Burial  Acts,  1<:)52  to  185.5,  for  the 
purpose  of  a  burial  ground  may  never  be  rated  at  a  higher  value 
than  the  value  of  the  land  at  the  date  of  such  acquisition.  But 
this  statutory  limitation  of  value  does  not  apply  to  cemeteries 
made  by  cemetery  companies,  which  are  rateable  on  the  same 
principles  as  ordinary  property,  /.^.,  on  the  rent  for  which  they 
may  reasonably  be  expected  to  let.  It  is  now  proposed  to  deal 
with  this  latter  class. 

Who  is  to  be  rated  for  a  cemetery. — Where  a  cemetery 
company  receive  money  for  the  use  of  single  graves,  or  for  the 
exclusive  right  (in  perpetuity)  to  bury  in  vaults,  two  things  are 
obvious  :  (1)  that  the  company  are  parting  with  many  of  their 
rights  over  the  land  used  ;  (2)  that  their  property  is  gradually 
being  exhausted.  The  first  point  affects  the  question,  who  is  to  be 
rated  ;  the  second  alFects  the  question  of  amount. 

In  R.  V.  St.  Marij  Ahhofs  (k),  the  cemetery  company  admitted 
their  liability  to  be  rated  for  so  much  of  the  cemetery  as  remained 
in  their  possession,  but  denied  it  in  respect  of  those  portions  which 
had  been  permanently  sold  for  vaults.  The  purchasers  not  only 
had  the  exclusive  right  of  burial  in  the  vaults  (/),  but  also  had  the 
keys  of  the  vaults  delivered  to  them,  and  kept  the  vaults  in  repair. 
But  it  was  held  that  as  the  company  had  the  control  of  the  external 
entrance  of  the  cemetery,  of  which  they  kept  the  keys,  and  had 

(A)  (1875),  L.  R.  10  Q.  B.  230.  W)   Vide  suj)ra,  p.  123. 

(/)  (185()),  4  W.  R.  4t;0  ;  sxpm,  p.  41.  00  (1840),  12  A.  &  E.  824. 

(/)  At  each  interment  certain  fees  were  payable. 
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the  o-eneral  control  and  superintendence  over  the  whole,  which 
they  were  bound  to  keep  in  repair,  they  were  in  occupation  of  the 
whole.  And  Williams,  J.,  said :  "  It  is  a  fallacy  to  treat  the 
conveyance  as  a  sale  of  land  ;  by  the  grant  they  only  part  with 
the  exclusive  right  of  sepulture  ""  (m)  ;  and  this  right  was  called  by 
Coleridge,  J.,  "  a  peculiar  easement."  An  attempt  was  made  to 
distinguish  this  case  in  R.  v.  Ahnei/  Park  Cemetery  Co.  (n),  on 
the  ground  that  in  the  latter  case  the  company  conveyed  the 
land  (for  vaults,  etc.)  in  fee,  and  the  grantee  had  to  keep  the  tomb 
in  repair.  But  it  was  held  that  the  company  remained  in  occupa- 
tion, and  that  it  made  no  difference  that  the  legal  estate  was 
outstanding  and  vested  in  the  purchaser,  since  under  the  grant 
the  graves  were  to  be  made  subject  to  the  regulations  of  the 
company  (o). 

These  cases  illustrate  the  general  rule  that  where  the  occupier 
of  a  hereditament  grants  to  another  person  defined  subordinate 
rights,  relating  to  the  use  of  a  part  of  the  hereditament,  while  he 
retains  the  general  control  of  the  whole,  he  must  be  rated  as  the 
occupier  of  the  whole  (p). 

Method  of  valuing  a  cemetery. — The  cemetery  company  being 
the  rateable  occupiers,  the  next  question  to  be  determined  is  the 
amount  at  which  they  are  to  be  rated.  In  li.  v.  St.  Mary 
xiJ>hot's  (q),  it  was  held  that  all  the  profits  must  be  brought  into 
account,  including  the  receipts  from  the  sale  of  the  right  of  burial 
in  perpetuity.  In  it!,  v.  Abney  Park  Cemetery  Co.  {r),  where  the 
company  sold  not  the  right  of  burial  but  the  land  itself,  it  was 
argued  that  the  receipts  from  such  sales  ought  not  to  be  included, 
or  at  least  ought  to  be  spread  over  several  years,  as  had  been  done 
in  R.  V.  Mirjield  (s).     But  Blackburn,  J.,  said  (t)  : 

"  That  will  be  an  alteration  of  the  principle  laid  down  in  the  Parochial 
Assessments  Act,  and.  is  at  variance  with  R.  v.  Westbrooh  (u).  A  similar 
argument  was  unsuccessfully  urged  in  that  case.  R.  v.  Mirjield  (s)  is  quite  an 
exceptional  case.  No  injustice  will  be  done  if  the  company  are  rated  in 
every  year  according  to  the  value  which  a  hypothetical  tenant  would  give 

(w)  Cf.  Mayor,  etc.  of  Soidhport  v.  Onnsklrk,  Hyde's  Rat.  App.  (1891—1893) 
3.^.5,  438,  supra,  pp.  40,  265 — 267. 

(rt)  (1873),  L.  K.  8  Q.  B.  .515. 

((')  It  must  also  be  noticed  that  the  gates  of  the  cemetery  were  locked  at  night 
and  no  admission  was  allowed  by  the  company,  even  to  a  purchaser  of  a  vault. 

(p)  Vide  sujjra,  p.  32  ;  and  see  especially  Londoji  and  Xorth  Western  Rail.  Co.  v. 
Buchmaster  (1875),  L.  K.  10  Q.  B.  444,  supra,  p.  35  ;  Rochdale  Canal  Co.  v. 
Breicster,  [1894]  2  Q.  B.  852,  supra,  p.  34. 

(ji)  (1840),  12  A.  &  E.  824. 

(/•)  (1873),  L.  R.  8  Q.  B.  515,  supra. 

■(.v)  (1808),  10  East,  219,  mfra,  p.  412.  That  case  related  to  tlie  rating  of  saleable 
underwoods,  which  are  now  rated  according  to  the  Rating  Act,  1874,  infra,  p.  413. 

(0  L.  R.  8  Q.  B.,  at  p.  520. 

(«)  (1847),  10  Q.  B.  178,  supra,  p.  397. 
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for  the  occupation  in  the  preceding  year,  and  according  to  this  rule,  the 
company's  receipts  in  one  year  will  govern  the  rateable  value  of  the  cemeteiy 
in  the  next  "  (r). 

The  sentence  last  cited  must  not  be  taken  as  laying  down  (as  a 
definite  rule  of  law)  that  the  receipts  of  one  year  must  govern  the 
rating  in  the  next,  or  (if  that  is  what  it  means)  it  must  l)e  regarded 
as  overruled  by  Farnliam  Flint  and  Gravel  Co.  v.  Farnham 
Union  (y).  It  is  submitted,  however,  that  it  is  permissible  to 
take  the  receipts  of  one  year  as  prima  facie  evidence  of  what  rent 
a  tenant  would  give  for  the  next  year,  subject  of  course  to  any 
necessary  qualifications  if  it  can  be  shown  that  a  change  of 
circumstances  is  about  to  take  place.  In  fact  this  is  the  method 
generally  adopted  in  rating  gasworks,  waterworks,  and  railways. 

The  principle  on  which  a  brickfield  is  rated  (^)  applies  precisely 
to  a  cemetery.  A  brickfield,  or  a  cemetery,  as  long  as  it  remains 
what  it  is,  can  be  used  only  for  a  purpose  which  will  ultimately 
exhaust  the  hereditament  itself.  A  worked-out  brickfield,  or  a 
cemetery  which  is  full,  may,  perhaps,  be  turned  to  other  purposes, 
and  for  those  purposes  may  command  a  rent.  But  the  value  which 
the  land  commanded  for  its  original  user  will  be  gone.  And  as  no 
sinking  fund  to  reproduce  the  exhausted  value  of  the  brick-earth 
can  be  allowed  in  the  one  case  (a),  so  it  appears  that  in  the  other 
case  no  sinking  fund  to  replace  the  cemetery  when  full  can  be 
allowed. 

Deduction  for  expenses  of  company. — In  R.  v.  St  Gihs\ 
Camhericell  (b),  although  only  one  point  was  decided  by  the 
Queen's  Bench,  it  may  be  useful  to  note  that,  in  arriving  at  the 
rateable  value  of  the  cemetery  at  Xunhead,  the  quarter  sessions 
deducted  from  the  gross  revenue  earned  by  that  cemetery  all  the 
local  expenses  incurred  there,  plus  10  per  cent,  on  the  gross 
revenue  for  tenants'  profits.  The  questions  raised  in  the  Queen's 
Bench  were  whether  further  deductions  should  be  made  in  respect 
of  the  general  expenditure  of  the  company  (who  had  another 
cemetery  at  Highgate)  in  res})ect  of  directors  and  auditors, 
secretary's  salai'y,  rent  of  an  ofiice  at  Blackfriars,  ofiice  expenses 
and  the  like.  The  only  point  decided  by  the  Queen's  Bench  was 
that  no  deduction  should  be  allowed  for  salaries  of  directors, 
auditors,  or  secretary,  on  the  ground  that  "  the  expenses  were 
quite  collateral  to  the  occupation  of  the  land,  and    in    fact    had 

(,f)  Strictly,  the  next  but  one  ;  for  in  the  metropolis,  to  which  the  case  related, 
the  valuation  list  made  in  1870  on  the  receipts  of  1869,  came  into  force  in  April, 
1871.  See  the  "S'aluation  (Metropolis)  Act,  1869,  ss.  6,  42  (1),  43,  set  out  in 
Appendix  11. 

(?/)  [I'.iOl]  1  Q.  B.  272,  at  pp.  281,  284  ;  supra,  p.  403. 

(r)  )'idc  .sujji-ti,  pp.  399,  400.  As  to  the  valuation  of  a  cemetery  when  it  is  nearly 
full,  see  Faniliaiii  Flint  and  Gravel  Co.  v,  Farnham  Union,  .supra,  pp.  403 — 406. 

(tf)    Vide  {>npra,  pp.  392,  393.  (Jj)  (1S:jO),  14  Q.  B.  Tul. 
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nothing  to  do  with  it.  They  were  modes  of  expending  the  revenue 
when  derived,  but  formed  no  part  of  the  means  necessary  to 
acquire  it." 

This  decision  is  sometimes  cited  as  authority  for  the  general 
proposition  that,  in  rating  a  company,  no  deduction  must  be  made 
from  the  gross  receipts  in  respect  of  directors'  fees.  But  the 
decision  on  the  point  of  law  is  based  on  the  finding,  or  assumption, 
of  fact  that  the  expenses  in  question  "  formed  no  part  of  the  means 
necessary  to  acquire  "  the  company's  revenue.  Whether  this  were 
true  or  not  in  the  particular  case  before  the  court  is  immaterial  ; 
it  certainly  is  not  true  of  every  company.  And  in  the  next  year 
after  the  decision  of  B.  v.  St.  Giles\  Camherwell,  the  Queen's 
Bench,  in  R.  v.  Southampton  Dock  Co.  (c),  taking  a  different  view 
of  the  facts,  allowed  a  deduction  for  directors'  fees,  as  a  reasonable 
allowance  for  managing  the  company's  business. 

Deductions  for  office  expenses  and  rent. — Another  i)oint, 
argued  but  not  decided  in  E.  v.  St.  Giles\  Camherwell  (d),  may  be 
referred  to,  viz.,  the  deduction  for  rent  of  the  company's  office  (^), 
and  the  office  expenses  incurred  there.  Of  course,  it  is  true  that 
in  ascertaining  the  rateable  value  of  a  hereditament  no  deduction 
must  be  made  for  the  rent  of  the  whole  or  any  part  of  that 
hereditament :  for  the  rateable  value  is  the  yearly  rent,  and  it 
cannot  be  right  to  deduct  the  very  thing  which  is  to  be  ascer- 
tained (/).  But,  assuming  the  office  to  be  necessary  for  the 
business,  and  for  earning  the  income  of  the  cemetery  company, 
the  rateable  value  ascertained  from  the  receipts  and  expenses  of  the 
company,  without  deduction  for  the  rent  of  the  office,  represents  the 
rateable  value  of  the  cemetery  and  the  offi.ce  together :  no  tenant 
would  give,  as  rent  for  the  cemetery  alone,  the  full  rateable  value 
thus  ascertained,  because  he  would  know  that  in  order  to  earn  the 
income  which  that  rateable  value  represents,  he  must  incur  an 
additional  expense  (say,  100/.  a  year  for  rent)  for  which  no  allow- 
ance has  yet  been  made.  The  proper  course  is  to  deduct  from 
the  full  rateable  value  of  the  whole  undertaking,  so  much  as 
represents  the  rateable  value  of  the  office  (r/),  which  may  be  more 
or  less  than  the  actual  rent  paid.  The  illustrations  given  in 
argument  in  H.  v.  St.  Giles  ^  Camherwell  (h),  are  misleading.  It 
was  said  that  a  colliery  or  a  brickfield  is  not  rated  at  less  because 
the  owner  keeps  an  office  ;  but  a  colliery  or  a  brickfield  is  generally 

C^)  (1851),  U  Q.  B.  587.  (r/)  (1850),  14  Q.  B.  571. 

(f)  The  office  was  in  another  parish  and  therefore  rated  sepai'ately  from  the 
cemetery. 

(/)  See  also  p.  175,  si/jjra, 

(//)  In  other  words,  the  office  may  be  treated  in  the  calculation  in  the  same  way 
as  a  railway  station  or  the  works  of  a  gas  company  :  ride  suj^ra,  pp.  193,  281. 

(//)  (1850),  U  Q.  B.  571,  at  p.  584. 


410  CEMETERIES.  [PART  III. 

rated  with  reference  to  the  rent  or  royalty  whicli  is  ])ai(l,  or  which 
jnight  be  paid,  for  that  or  simihir  property  ;  and  in  considering 
what  rent  or  royalty  he  can  afford  to  pay,  a  tenant  will  bear  in 
mind  that  he  must  have  an  office,  and  provide  for  office  expenses  ; 
and  having  (presumably)  reduced  the  rent  or  royalty  on  this 
account,  he  cannot  claim  in  respect  of  the  same  expenses  a  second 
deduction  from  the  royalty  after  it  has  been  fixed.  But  these 
considerations  (which  are  relevant  when  rent  is  the  starting  ])oint 
of  the  calculations)  do  not  apply  where  (as  in  7^.  v.  St.  Giles', 
CamheriL'eU)  the  calculations  are  made  the  other  way,  and  we 
endeavour  to  deduce  from  the  profits  made  the  rent  which  a  tenant 
■can  afford  and  would  be  willing  to  pay. 
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Woodlands,  saleable  underwoods. — The  statute  43  Eliz.  c.  2, 
specially  mentions  "saleable  underwoods,"  and  this  special 
mention  (a)  led  to  the  exemption  of  all  other  kinds  of  woods  from 
rateability  (b).  Although  the  Rating  Act,  1874  (c),  makes  all 
kinds  of  woods  now  rateable,  it  may  be  useful  to  note  shortly  the 
cases  decided  before  the  date  of  that  Act  with  reference  to  the 
meaning  of  the  words  "  saleable  underwoods "  in  the  statute 
43  Eliz.  c.  2. 

In  JR.  V.  MincJunhantpton  (^d),  it  was  held  that  beech,  being 
timber  according  to  the  custom  of  the  country,  was  not  rateable, 
and  a  similar  decision  was  given  in  Aahreij  v.  Fisher  (e).  In  R.  v. 
Ferrijhridge  (/),  it  was  held  that  firs  and  larches  planted  with 
oaks,  to  protect  the  latter,  and  cut  from  time  to  time  as  the  oaks 
grew  larger,  were  not  "  saleable  underwoods,"  the  object  of 
planting  them  being  to  protect  the  oaks,  and  not  to  derive  a  profit 
from  them  by  sale  ;  and  it  was  doubted  whether  they  were  under- 
woods at  all.     In  R.  v.  Narhertk  North  (^),  the  appellant  was  rated 

('0  In  the  same  way,  the  special  mention  of  "coal  mines  "  led  to  the  exemption  of 
all  other  mines  :  vide  sujira.  pp.  379,  380. 

{h)  R.  V.  Minchmhampton  (1762),  3  Burr.  1309  ;  Auhrey  v,  Fisher  (1809), 
10  Pkst,  416  ;  Eijton  v.  Mold  (1880),  6  Q.  B.  D.  13. 

(r)  37  &  38  Vict.  c.  54,  s.  3  :  vide  infra,  p.  413.  The  Act  is  set  out  in 
Appendix  II. 

(rf)  (1762),  3  Burr.  1309.  (  f)  (1823),  1  B.  &  C.  375. 

(r)  (1809),  10  East,  446.  (i?)  (1839),  9  A.  &  E.  815, 
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for  a  wood  consisting  chiefly  of  oaks  growing  from  old  stools,  which 
had  not  been  cut  for  fifty  years  until  the  last  three  years  before 
the  rate  ;  in  each  of  those  three  years  the  appellant  had  annually 
cut  the  worst  shoots,  selling  them  for  colliery  purposes  and  fire- 
wood. The  quarter  sessions  held  that  the  appellant  was  not  rate- 
able, considering  that  the  trees  were  not  saleable  underwood, 
and  the  Queen's  Bench,  regarding  the  question  as  one  of  fact, 
refused  to  disturb  the  finding,  although  apparently  doubting  the 
correctness  of  it.  In  Lord  Fitzliardinge  v.  Pritchett  (Ji),  it  was 
held  that  the  question  whether  woods  are  "saleable  underwoods" 
depends  upon  the  mode  and  object  of  their  cultivation  ;  and  that 
if  a  succession  of  profitable  crops  from  the  same  roots  or  stools  be 
produced,  the  woods  so  treated  are  "  saleable  underwoods,"  and 
that  it  is  immaterial  at  what  intervals  the  successive  cro})S  are  cut, 
and  of  what  species  of  trees  the  woods  consist. 

In  B.  V.  MIrfjeld  (j)  the  question  was  raised  whether  saleable 
underwoods  were  to  be  rated  in  every  year  or  only  in  the  year  in 
which  they  were  cut  down  and  sold.  The  woods  in  question 
(which  appear  to  have  been  admittedly  underwoods)  were  usually 
sold  and  cut  down  once  in  twenty-one  years,  and  at  the  date  of  the 
rate  had  been  growing  for  ten  years  since  the  last  cutting.  In 
effect  the  question  for  the  court  to  decide  was  whether  the  words 
"saleable  underwoods"  in  the  statute  43  Eliz.  c.  2,  mean  under- 
woods when  they  are  in  a  fit  state  for  sale  or  imderwoods  intended 
for  sale.     Lord  Ellenborough,  G.J.,  said  (_/)  : 

"  We  are  of  opinion  that  it  is  not  necessary  that  any  of  the  profits 
should  have  been  actually  reaped  or  taken  from  the  property  during  the 
period  for  which  the  rate  is  made  ;  but  that  the  property  is  at  all  times 
rateable  according  to  the  improvement  in  its  value,  or  in  the  rent  which 
might  fairly  be  expected  from  it.  Instances  continually  occur  in  which  the 
occupier  is  rated,  though  he  has  derived  no  profit  during  the  period  for 
which  the  rate  is  made.  A  new  tenant  upon  an  arable  farm  reaps  none  of 
the  produce  till  the  autumn  after  his  tenancy  commenced,  and  yet  he  must 
pay  up  to  that  autumn  according  to  the  rent  or  value  of  the  estate.  He 
must  pay  beforehand  for  the  future  probable  produce.  His  farm  is  con- 
stantly in  a  progressive  state  towards  producing  profit,  and  he  pays  for 
that  progress.  So  underwoods  are  annually  improving  in  value,  and  the 
rates  the  occupier  pays  are  for  that  improvement." 

It  must  be  noticed  that  although  Ji.  v.  Mirfield  (k)  was  decided 
long  before  the  passing  of  the  Rating  Act,  lJ!i74  (/),  or  even  of 
the  Parochial  Assessments  Act,  1836  {in),  it  apftears  to  ))e  still  good 
law.  In  R.  V.  Ahnei/  Park  Cemeterii  Co.  (n),  decided  in  the  year 
before  the  passing  of  the  Rating  Act,  1874,  Blackburn,  J.,  spoke 

(70  (1867),  L.  R.2Q.  B.  135. 

(0  (LS08),  10  East,  219.  (/)  ?u  &  38  Vict.  c.  :A.  infra,  p.  413. 

(;■  )  10  Pkst,  at  p.  225.  (w)  6  &  7  Will.  4.  c.  9(5  :  see  Appendi.K  II. 

(A')  (1808),  10  East,  219.  («)  (1873),  L.  K.  8  Q.  B.  515,  sui)ni,  p.  407. 
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of  JR.  V.  Mlrjield  (o)  as  being  "  quite  an  exceptional  case,"  but  did 
not  suggest  that  the  case  was  no  longer  law  since  the  passing  of 
the  Parochial  Assessments  Act,  1836.  Of  course,  since  the  passing 
of  the  Rating  Act,  1874,  s.  4  of  that  Act,  and  not  s.  1  of  the 
Parochial  Assessments  Act,  1836,  governs  the  rating  of  saleable 
imderwoods. 

Herbage  and  pannage  of  a  forest. — In  connection  with  the 
rating  of  woodlands,  it  may  be  mentioned  that  there  are  cases  to 
be  found  in  the  old  books  relating  to  the  rating  of  the  "  herbage 
and  pannage  "  (jt»)  of  a  forest  in  the  hands  of  a  grantee  under  the 
Crown  ((/).  In  Jones  v.  Maunsell  (r),  it  was  held  to  be  very 
doubtful  whether  such  property  was  rateable  ;  and  in  Lord  Bute  v. 
Grindall  {s)  the  question  was  avoided  by  a  finding  that  the 
herbage  and  pannage  yielded  no  profit  to  the  grantee,  in  which 
case  there  would  be  nothing  to  rate.  At  the  date  of  these 
decisions  an  "  inhabitant "  was  in  strictness  rateable  (though 
sometimes  not  rated),  in  respect  of  every  kind  of  property,  whether 
he  was  an  occupier  of  land  or  not  (^).  In  modern  times  (u)  the 
question  would  be  put  thus  :  is  the  person  rated  an  occupier  of 
land  ?  And,  if  so,  does  the  right  to  herbage  and  pannage  increase 
the  rent  which  he  would  be  willing  to  pay  for  that  occupation  ? 
If  so,  it  must  be  taken  into  account  ;  but  if  he  is  not  an  occupier 
of  land,  he  cannot  be  rated  at  all. 

The  rating  of  woodlands  since  1874. — The  Rating  Act, 
1874  [x),  by  s.  14  repeals  "  so  much  of  43  Eliz.  c.  2  as  relates  to 
ihe  taxation  of  an  occupier  of  saleable  underwoods  "  ;  but  by  s.  3 
extends  the  same  Act  (and  the  Acts  amending  it)  to  "  land  used 
for  a  plantation  or  a  wood,  or  for  the  growth  of  saleable  under- 
wood, and  not  subject  to  any  right  of  common  "  (y).  And  s.  4 
provides  that — 

"  The  gross  and  rateable  value  of  any  land  used  for  a  plantation  or  a 
wood,  or  for  the  gi-owth  of  saleable  underwood,  shall  be  estimated  as 
follows  : 

"  (a)  If  the  land  is  used  only  for  a  plantation  or  a  wood,  the  value  shall 

((0  (1808),  10  East,  219. 

{2> )  Pannage  is  the  food  that  swine  feed  on  in  the  woods,  as  mast  of  beech, 
acorns,  etc.,  or  the  money  paid  for  such  food  :  see  Wharton's  Law  Lexicon,  and 
1  Bulst.  7. 

{q')  The  exemption  of  the  Crown  did  not  protect  such  a  grantee  :  ride  supra, 
p.  89. 

(r)  (1779),  1  Doug.  302. 

(.v)  (1J86),  1  T.  E.  338 ;  affirmed  in  the  Exchequer  Chamber  (1793),  2  H.  Bl.  265. 

(t)    Vide  supra,  pp.  2,  3. 

(w)  I.e.,  since  the  passing  of  3  &  4  Vict.  c.  89  :   vide  guprn,  p.  -1. 

(.r)  37  &  38  Vict.  c.  54  ;  set  out  in  Appendix  II. 

(y)  The  last  words  above  quoted  were  perhaps  inserted  in  order  to  prevent  the 
owner  of  woods,  etc.,  subject  to  a  right  uf  common,  from  being  rated  for  the  full 
value  of  those  woods  while  the  owners  of  the  rights  of  common,  which  exhausted  the 
value  of  the  woods,  escaped  from  rating. 
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be  estimated  as  if  the  land  instead  of  being  a  plantation  or  a 
wood  were  let  and  occupied  in  its  natural  and  unimproved 
state  : 

"  (b)  If  the  land  is  used  for  the  growth  of  saleable  underwood,  the 
value  shall  be  estimated  as  if  the  land  were  let  for  that 
purpose  : 

"  (c)  If  the  land  is  used  lioth  for  a  plantation  or  a  wood,  and  for  the 
growth  of  saleable  underwood,  the  value  shall  be  estimated 
either  as  if  the  land  were  used  only  for  a  plantation  or  a  wood, 
or  as  if  the  land  were  used  only  for  the  growth  of  the  saleable 
underwood  growing  thereon,  as  the  assessment  committee  may 
determine." 

Inasmuch  as  the  value  of  hind  used  for  the  growth  of  saleable 
underwoods  is  to  be  estimated  under  the  section  above  quoted,  as 
if  the  land  were  let  for  that  purpose,  it  is  presumed  that  the  land 
may  be  supposed  to  be  let  on  lease,  and  that  the  principle  laid 
down  in  R.  v.  Mirjield  (z)  is  still  to  apply. 

It  is  very  difficult,  in  rating  land  used  for  woods  and  plantations, 
to  understand  what  is  meant  by  "its  natural  and  unimproved  state," 
the  phrase  used  in  the  section  above  quoted.  It  may  be  that  the 
draftsman  was  thinking  only  of  plantations,  and  that  the  object 
merely  was  to  prevent  the  owner  from  being  rated  in  respect  of 
the  additional  value  created  by  the  investment  of  capital  in  plant- 
ing, which  investment  would  produce  no  return  for  many  years. 
In  Earl  of  Westmoreland  v.  Southwick  and  Oundle  (a),  certain 
woodlands  were  assessed  by  quarter  sessions  at  their  value  if 
occupied  in  their  natural  and  unimproved  state  ;  but  it  was  found 
as  a  fact  that  they  might  be  worth  much  more  if  certain  expendi- 
ture were  incurred  for  grubbing  up  woods,  draining,  and  road 
making.  It  was  held  that  the  sessions  were  right,  and  that  wood- 
lands were  not  to  be  rated  on  any  assumption  of  their  improved 
value  upon  alteration  into  land  of  a  different  description.  This 
case  is  an  illustration  of  the  general  principle  that,  for  rating 
purposes,  land  must  be  valued  as  it  exists  at  present,  and  not  at 
the  value  which  it  may  have  hereafter,  when  used  in  a  different 
way  (]j). 

In  Eyton  v.  Mold  (c),  in  rating  land  used  as  plantations  or 
woods  and  having  an  increased  value  of  two  shillings  per  acre  in 
respect  of  the  right  of  sporting  (d),  it  was  held  that  the  right 
of  sporting  was  properly  taken  into  account  in  estimating  the 
value  of  the  land  in  its  natural  and  unimproved  state  {e). 

(z)  (1808),  10  East,  219,  aujjni,  p.  -112. 

00  (1877),  36  L.  T.  108  ;  S.  C.  .sub  num.  II.  v.  Oundle,  41  J.  P.  231. 
i^b)    Vide  xnprn,  pp.  158 — 1(50. 
(O  (1880),  fj  Q.  li.  D.  13. 

(rf)  As  so  the  rating  of  rights  of  sporting,  ride  infra,  pp.  41.o — 417. 
((')  This  decision  overrules  an  earlier   decision  of  the  Herts  quarter  sessions  to 
the  contrary  :  see  Baler  y.  Beyford  (1876),  33  L.  T.  T'tb. 
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Partial   exemption    of   woodlands   from    sanitary    rates.— 

The  effect  of  s.  12  of  the  Rating  Act,  1«74  (/"),  is  that  "  hind  used 
for  a  plantation  or  wood,  or  for  the  growth  of  saleable  underwoods 
and  not  subject  to  any  right  of  common  "  (see  s.  3)  is  entitled  to 
the  three-fourths  exemption  conferred  on  "  woodlands,"  for  the 
general  district  rate  made  by  an  urban  district  council,  and  the  rate 
for  special  expenses  made  by  a  rural  district  council,  under  ss.  211 
and  230  of  the  Public  Health  Act,  1875.  It  is  remarkable  that  for 
the  rates  to  which  the  Agricultural  Rates  Act,  1896  (a)  applies, 
woodlands  of  all  kinds  pay  the  full  rate  in  the  pound,  and  are  not 
entitled  to  the  one-half  exemption  conferred  by  that  Act  on 
"  agricultural  land." 

Rights  of  sporting:  the  law  before  1874. — The  rating  of  rights 
of  shooting,  fishing,  and  the  like,  is  now  regulated  by  the  Rating- 
Act,  1874  (/<),  but  before  considering  the  effect  of  that  Act  it  is 
desirable  briefly  to  notice  the  decisions  which  rendered  it 
necessary. 

Rights  of  fishing  and  shooting  are  frequently  not  in  the  hands 
of  the  occupier  of  the  land  over  which  they  are  exercised  ;  the 
owner  of  the  land  may  let  the  sporting  rights  to  one  person,  and 
the  general  occupation  of  the  land  to  another  ;  or  he  may  retain 
the  sporting  rights  and  let  the  occupation,  or  vice  versa.  Under 
43  Eliz.  c.  2,  the  occupier  of  land  is  rateable,  and  no  mention  is 
made  of  sporting  rights.  The  earliest  case  on  the  subject  appears 
to  be  i?.  v.  Ellis  (^i),  in  which  it  was  held  that  the  owner  of  a 
fishery  under  a  grant  which  conyeyed  the  soil  to  the  grantee  was 
rateable  for  it  (k),  but  that  a  fishery  unconnected  with  the  soil  was 
not  rateable.  In  Hilton  y.  Bowes  (/),  it  was  held  that  a  right  of 
shooting  separated  from  land,  and  becoming  an  incorporeal 
hereditament  in  gross  was  not  rateable. 

Where  rights  of  shooting  were  retained  by  the  landowner,  or 
let  to  some  person  other  than  the  occupier,  it  appears  to  haye  been 
the  practice  in  1854  not  to  rate  anybody  for  the  shooting  (?n).  But 
in  a.  v.  Williams,  decided  in  that  year,  it  was  held  that  a  tenant 
who  had  taken  a  farm  without  the  right  of  shooting  over  it,  and 
had  afterwards  taken  the  shooting  under  a  separate  agreement, 
was  rateable  for  the  full  value  of  the  farm  as  enhanced  by  the  rioht 
of  shooting.  Here  the  right  of  shooting  and  the  occupation  were 
vested  in  one  and  the  same  person  though  under  different  titles. 

(/)  Set  out  in  Appendix  II.  (//)  37  &  38  Yict.c.  o\  -.  set  out  in  Appendix  II. 

0/)    yi(h'  .mprn,  p.  113.  (0  (1813).  1  M.  &  S.  6.J2. 

(^)  Tlie  case  found  that  the  person  rated  was  not  an  inhabitant,  and  therefore  it 
was  essential  to  show  that  the  person  rated  was  an  occupier  of  land.  As  to  the 
liability  of  an  inhabitant  as  distinguished  from  an  occupier,  vu/e  snijva.  pp.  2,  3. 

(0  (1886),  L.  H.  1  Q.  B.  359. 

0")  See  the  argument  in  B.  v.  Williams  (1854),  23  L.  T.  (O.S.)  70  ;  2  W.  R 
410. 
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In  Ji.  V,  Thnrhtone  (n),  it  was  held  that  a  tenant  of  land,  the 
riiiht  of  shootino;  over  which  was  reserved  to  the  lanillord,  was 
rateable  for  the  land  as  diminished  in  value  by  the  reservation  of 
the  right  of  shooting  (o).  The  effect  of  this  decision  was,  that  if 
the  right  of  shooting  were  not  in  the  hands  of  the  occupier  of  the 
land,  so  much  of  the  value  of  the  land  as  was  represented  by  that 
right  escaped  from  being  rated  :  the  person  possessing  the  right 
could  not  be  rated  for  it,  because  it  was  an  incorporeal  right  in 
gross  :  the  occupier  could  not  be  rated  for  it,  because  it  did  not 
form  part  of  the  value  of  his  occupation.  In  M.  v.  Battle  Union  ( p) 
it  was  held  that  an  owner  of  land  who  kept  it  in  his  own  occupa- 
tion, but  let  the  right  of  shooting  to  another,  was  himself  rateable 
for  the  full  value  of  the  land  as  enhanced  by  the  value  of  the  right 
of  shooting,  because  he  received,  as  an  ^incident  of  his  occupation, 
the  rent  for  the  shooting.  This  case,  combined  with  R.  v.  Tluirlstone 
(cited  above)  created  this  anomaly  :  If  a  tenant  took  land,  with- 
out any  reservation  of  the  right  of  shooting,  at  a  rent  of  (say)  100/. 
and  let  the  shooting  to  his  landlord  at  10/.,  the  tenant  was  rateable 
for  the  full  value  of  100/.  If,  however,  the  tenant  took  the  land 
at  the  reduced  rent  of  yO/.,  the  landlord  reserving  to  himself  the 
right  of  shooting,  the  tenant  was  rateable  at  the  reduced  value  of 
90/.,  although  the  practical  effect  would  be  precisely  the  same  as  in 
the  former  case,  when  he  would  be  rateable  at  100/. 

Rights  of  sporting :  the  Rating  Act,  1874.  —  The  rating  of 
sporting  rights,  wdieu  severed  from  the  occupation  of  land,  is  now 
regulated  b}^  s.  6  of  the  Rating  Act,  1^74  (g).  That  section 
leaves  the  law  as  laid  down  in  R.  v.  Williams  (r)  unaltered,  and 
does  not  apply  where  the  sporting  rights  are  in  the  hands  of  the 
occupier  of  the  land  :  he  is  rateable  for  the  full  value  of  the  occu- 
pation, of  which  the  value  of  the  sporting  rights  forms  part.  Where 
any  right  of  sporting  (J)  is  "  severed  from  the  occupation  of  the 
land,"  and  is  not  let  (as  in  the  case  where  the  landlord  reserves  it 
for  himself),  the  occupier  is  to  be  rated  for  the  full  value  of  the 
land  (including  the  right  of  sporting)  but  nuiy  deduct  from  his 
rent  the  rates  paid  in  respect  of  the  increase  (if  any)  of  his  assess- 
ment on  account  of  the  value  of  the  right  of  sporting  being  rated. 
Where  a  right  of  sporting  is  severed  from  the  occupation  of  land 
and  is  let,  then  either  the  owner  of  the  right,  or  the  lessee,  accord- 

(«)  (18o9),  1  E.  &E.  502  ;  28  L.  J.  M.  C.  lOt!. 

((')  This  decision  was  very  much  questioned  in  R.  v.  Batflr.  cited  below,  and  it  is 
submitted  that  it  is  contrary  to  R.  v.  Rhymni'i/  Rail.  Go.  (ISGO),  L.  li.  -i  Q.  B.  276  ; 
supra,  p.  248. 

(y^)  (1866),  L.  K.  2  Q.  B.  S  ;  reported  i^uh  nom.  Metjrich  v.  Battle  Uit'iun, 
31  J.  P.  It). 

((/)  See  the  Act  in  Appendix  II. 

(,/■)  (18.")4),  28  L.  T.  CCS.)  76  :   cidc  .^i/jn-a,  p.  415. 

(.y)  "  Kight  of  sporting  "  is  detined  by  s.  6  as  meaning  "  any  right  of  fowling,  or 
of  shooting,  or  of  taking  or  killing  game  or  rabbits,  or  of  tishiug." 
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ing  as  the  persons  making  the  rate  determine,  may  be  rated  as  the 
occupier  thereof.  It  will  be  noticed  that  s.  6  of  the  Rating  Act, 
1874,  gets  rid  of  the  difficulty  (referred  to  above)  that  a  right 
of  sporting,  when  severed  from  the  occupation  of  land,  is  an 
incorporeal  right  in  gross. 

In  Kenrich  v.  Overseers  of  Guilsfield  (t),  the  meaning  of  the 
words  "  severed  from  the  occupation  of  land  "  used  in  s.  6  of  the 
Rating  Act,  1874,  was  considered  ;  the  owner  of  land,  which  he 
kept  in  his  own  occupation,  let  the  shooting  to  the  appellant,  who 
was  rated  for  it.  It  was  contended  that  inasmuch  as  JR.  v.  Battle 
Union  (u)  (before  the  passing  of  the  Rating  Act,  1874)  decided 
that  the  owner  and  occupier  of  the  laud,  when  in  receipt  of  the 
rent  for  the  right  of  sporting,  was  rateable  for  the  full  value  of 
the  land,  including  the  right  of  sporting,  the  words  "  severed  from 
the  occupation  of  the  land  "  used  in  s.  6  of  the  Rating  Act,  1874, 
must  be  read  in  the  light  of  that  decision,  and  that  the  section  did 
not  apply  where  the  owner  and  occupier  of  the  land  would  (before 
the  Act)  have  been  rateable  for  the  right  of  sporting.  But  the 
court  held  that  the  right  of  sporting  was  "  severed  from  the  occu- 
pation of  the  land,"  and  that  either  the  owner  of  the  right  or  the 
lessee  could  be  rated  at  the  option  of  the  overseers. 

In  Eyton  v.  Mold  (.i'),it  was  held  that  in  rating  woodlands  under 
s.  4  of  the  Rating  Act,  1874  (_?/),  the  additional  value  attributable 
to  the  sporting  rights  in  those  woodlands  must  be  taken  into 
account. 

In  Rogers  v.  St.  Germans  {z),  the  point  was  raised,  but  not 
decided,  whether,  in  order  to  be  separately  rateable  under  s.  6  of 
the  Rating  Act,  1874,  it  was  necessary  that  the  right  of  sporting- 
need  be  exclusive.  It  is  submitted  that  there  is  nothing  in  the 
Act  requiring  it  to  be  exclusive.  If  the  occupier  of  land  lets  ta 
another  person  a  right  of  sporting  over  it,  that  right  is  none  the 
less  severed  from  the  occupation  of  the  land  because  the  occupier 
reserves  to  himself  a  concurrent  right.  The  reservation  of  a 
concurrent  right  may  affect  the  value  of  the  right  severed,  but 
does  not  affect  the  nature  of  the  severance.  The  term  "  right  of 
sporting"  includes  (inter  alia)  the  right  of  taking  or  killing 
rabbits  ;  and  imder  the  Ground  Game  Act,  1880  (a),  the  occupier 
has  as  incident  to,  and  inseparable  from  his  occupation,  the  right  to 
take  and  kill  hares  and  rabbits,  concurrently  with  any  other  person 
who  may  be  entitled  to  kill  and  take  hares  and  rabbits  on  the  same 
land.      If,  therefore,   a  right  of  sporting  can  only  be  separately 

(0  (1879),  5  C.  P.  D.  41. 

00  (1866),  L.  R.  2  Q.  B.  8  ;  reported  snh  nom.  Meyrich  v.  Battle  Union, 
31  J.  P.  19. 

ix')  (1880),  6  Q.  B.  D.  13. 

(y)   Vide  iiujn-a,  p.  413.     The  Act  is  set  out  in  Appendix  II. 

(::)  (1876),  40  J.  P.  807  ;  35  L.  T.  332.  00  43  &  44  Vict.  c.  47. 

K.  2    K 
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rated  under  the  Rating  Act,  1874,  when  it  is  exclusive,  a  right  of 
shooting  rabbits  can  never  be  separately  rated. 

Commons  and  common  rights. — There  is  no  doubt  that  the 
owner  of  a  mere  ineorjtoreal  right  of  common  is  not  rateable  for 
it  as  such  (h) :  land  to  which  a  right  of  common  is  attached  may 
on  that  account  be  rated  at  a  higher  value,  but  the  right  of  common 
is  not  rateable  per  se  (e).  But  there  the  occupier  of  the  land  to 
which  the  right  is  attached  is  rated  for  the  occupation  of  the  land, 
and  the  rateable  value  of  that  occupation  is  measured,  under  the 
Parochial  Assessments  Act,  183()  (d),  by  the  rent  a  tenant  may 
reasonably  be  expected  to  pay.  If  the  existence  of  the  right  of 
common  would  induce  any  tenant  to  give  a  higher  rent  for  the 
land  to  which  the  right  is  attached,  then  the  rateable  value  of  the 
land  is  increased  to  that '  extent.  No  difHcultv  is  met  with  in 
rating  land  to  which  a  right  of  common  is  attached  ;  the  difficulty 
arises  when  it  is  sought  to  impose  a  rate  on  land  over  which  rights 
of  common  are  exercised.  For  the  exercise  of  a  so-called  right  of 
common  may  involve  such  a  user  of  land  as  to  be  nearly,  if  not 
quite,  equivalent  to  an  occupation  of  the  land.  In  such  a  case, 
three  questions  may  arise  :  (1 )  Whether  there  is  any  occupier  at 
all  ?  (2)  Who  is  the  occupier  ?  and  (3)  Is  the  occupier  to  be 
assessed  at  the  value  of  the  land  as  diminished  by  the  existence 
of  the  common  right,  or  at  the  full  value,  including  the  value  of 
that  right  ? 

Occupation    distinguished    from   a    right    of    common. — In 

H.  V.  Churchill  (e)  the  burgesses  of  Nottingham,  and  the  occupiers 
of  ancient  messuages  there,  had,  for  a  certain  portion  of  the  year, 
the  right  to  turn  a  limited  number  of  cattle  into  certain  fields, 
belonging  to  different  persons,  who  were  during  that  period 
excluded.  It  was  held  that  the  rioht  belono-inor  to  the  burgesses 
and  occupiers  of  ancient  messuages  was  a  mere  right  of  common 
for  which  they  were  not  rateable.  Except  that  in  this  case  tlie 
right  of  turning  cattle  in  was  limited  to  a  part  of  the  year,  and 
that  nothing  was  paid  for  the  exercise  of  that  right,  there  appears 
to  be  little  to  distinguish  it  from  R.  v.  Watson  ( /'),  in  which  it  was 
held  that  the  individual  burgesses  were  rateable  as  occupiers. 

In  I{.  V.  Chamherlains,  etc.,  of  Alnwick  {(/),  by  immemorial  user 
and  various  grants  by  the  lords  of  the   soil  to  the  corporation  of 

(&)  See  Kcmpp  v.  Spence  (1770),  2  Wm.  Bl.  1244:  B.  v.  Churchill  (1825), 
4  B.  &  C.  750  ;  R.  v.  Alnwick  (18310,  9  A.  &  E.  444.  at  p.  457. 

(p)  See  Kcmpc  v.  Spence ;  R.  v.  Chnrchill,  xupra  ;  Jlai/or,  etc..  of  ^]'l>l■cc.<tfcr  v. 
Droitwich  (I87(j),  2  Ex.  1).  49,  at  p.  61.  Note  that  in  A'rmpe  v.  Spence  the  land  to 
which  the  right  of  common  was  attached  was  in  one  parish,  and  the  hind  over  which 
the  riglit  was  exercised  was  in  another. 

((J)  6  &  7  Will.  4.  c.  96,  s,  1  :  set  out  in  Appendi.\  II. 

(e)  (182.5).  4  B.&C.  7.50. 

(/)  (1804).  o  East,  480  ;  infra,  p.  419.  C")  (1^39).  9  A.  i:  E.  444, 
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Alnwick,  the  freemen  of  Alnwick  were  entitled  to  have  common  of 
pasture  in  Alnwick  moor,  paying  a  fixed  rent  of  'Is.  a  year,  and  a 
right  to  dig  and  cut  peat,  furze,  turf  and  brushwood,  with  liberty 
to  get  limestone,  slate  and  freestone,  to  dig  clay  and  burn  bricks  ; 
io  dig  and  take  away  sand,  gravel,  clay  and  marie  ;  and  to  erect 
limekilns  and  herds'  houses.  The  lord  had  the  right  to,  and  in  fact 
did,  grant  licences  to  make  bricks,  get  clay,  make  permanent  wash- 
pools  (for  washing  sheep),  and  win  ironstone,  coal,  and  limestone. 
The  freemen  paid  nothing  to  the  corporation  for  the  right  to  put 
<3attle  on  the  moor,  and  the  corporation,  in  their  corporate  capacity, 
made  no  profit  from  the  moor.  The  corporation  employed  persons 
to  hoe  and  burn  whins  and  furzes,  and  to  gather  stones,  drain,  and 
sow  grass  seeds.  The  Queen's  Bench  held  that  the  corporation 
were  not  rateable,  because  the  rights  of  the  freemen  (though  large 
and  unusual)  were  those  of  commoners  only ;  and  that,  as  they 
were  not  more  than  an  incorporeal  hereditament,  the  rate  on  them 
could  not  be  supported. 

It  will  be  seen  that  in  this  case  the  court  appeared  to  have 
ireated  the  question  of  rateability  as  a  question  of  title,  whether  the 
persons  rated  had  more  than  an  incorporeal  hereditament.  But  the 
question  of  occupation  depends  rather  upon  the  nature  of  the  use 
made  of  the  land  by  the  person  rated  (A),  and  a  person  acting 
under  a  mere  licence  to  enter  upon  land,  if  he  has  in  fact  the 
■exclusive  occupation,  is  rateable  (/). 

Who  is  the  occupier  of  land  subject  to  rights  of  common.— 

The  earliest  case  on  the  subject  is  li.  v.  Aheravoa  (/■),  in  which  the 
^corporation  of  Aberavon  were  seised  in  fee  of  uninclosed  lands, 
which  were  stocked  with  the  cattle  of  resident  burgesses  ;  as  a 
matter  of  charity  the  burgesses  permitted  some  poor  persons  who 
-were  not  burgesses  to  feed  their  cattle  there.  The  sessions 
^quashed  a  rate  on  the  ground  that  it  omitted  these  lands  altooether 
and  the  King's  Bench  declined  to  disturb  this  order,  but  at  the 
same  time  held  that  it  was  doubtful  whether  the  corporation  or  the 
individuals  were  the  occupiers.  In  the  arguments  it  appears  to 
have  been  admitted  that  some  person  was  in  occupation,  and  ought 
to  have  been  rated. 

In  R.  V,  Watson  (I)  the  corporation  of  Huntingdon  were  the 
owners  of  common  pasture  lands,  stocked  by  such  resident  bur- 
gesses of  the  borough  as  thought  proper  to  stock,  according  to 
a  stint  annually  fixed  by  a  jury  of  burgesses.  There  were  about 
-eighty  resident  burgesses,  of  whom  some  did,  and  some  did  not, 

(A)  See  Lord  Bute  v.  Grindall  (1786),  1  T.  K.  338;  (1798),  2  H.  Bl.  2(i5  ; 
Holjimll  Union  v.  Hallnjw  Di.stnct  Mina^  Brai/uif/i'  Co.,  [1895]  A.  C.  117  ; 
.et  vkle  supra,  pp.  89,  43,  51. 

(0  Kittow  V.  Lisheard  Uidvn  (1874),  L.  K.  10  Q.  B.  7  ;  supra,  p.  41. 

(h)  (1804),  5  East,  452.  (/)  (1804).  5  East,  480. 

2    E    2 
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stock.  Tlioso  who  (lid  not  stock  receivcil  an  annual  pavniont  of 
Ws.  4d.  from  those  who  did.  It  was  held  that  those  who  stocked 
the  pastures  were  tenants  in  connnon,  and  were  rateable  (/»)•  It 
must  be  noticed  that  in  this  case  no  other  ])ersonsthan  the  resident 
buroesses  exercised,  at  an>/  time  of  >/eai\  any  riohts  over  the  land  : 
the  facts,  therefore,  were  different  from  the  case  next  decided. 

In  A'.  V.  Tewkeshurjj  (/>),  the  land  in  (juestion  belon<i;ed  to 
several  different  owners  (o),  but  under  a  local  Act,  the  aftermath 
was  vested  in  trustees,  who  were  empowered  to  let  it,  either 
annually  or  for  a  term  of  years,  to  any  persons  whomsoever 
(whether  ])uro;esses  or  not)  or  to  let  it  "  in  pastures  for  horses, 
cattle  and  sheep."  The  rents  were  to  be  divided  amono-  the 
burgesses  and  the  occupiers  of  certain  houses.  At  the  time  of  the 
rate,  the  trustees  let  the  aftermath  "  in  pastures"  to  p)ersons  who 
turned  in  their  cattle  at  so  much  a  head.  It  was  held  that  the 
trustees  were  rateable  as  occupiers,  the  persons  who  turned  in  cattle 
having  no  right  to  a  definite  portion  of  the  aftermath,  l)ecause  the 
trustees  were  not  bound  to  limit  the  number  of  cattle.  It  is  to  be 
observed  that  in  this  case  the  rights  of  the  trustees  were  limited 
to  the  aftermath,  and  did  not  cover  the  whole  of  the  year  (  ;>)  :  and 
that  no  notice  was  taken  of  the  fact  that  the  trustees  were  merely 
bare  trustees  (q)  for  the  burgesses,  and  for  certain  householders 
w^ho  might  or  might  not  be  burgesses. 

In  /\\  V.  Sudhirii  (r)  the  corporation  were  seised  in  fee  of 
pasture  lands,  and  appointed  a  ranger  to  keep  the  keys  of  the 
gates,  clean  the  ditches,  preserve  the  fences,  and  impound  cattle 
trespassing  :  and  at  a  court  held  annually  made  regulations, 
fixing  the  number  of  cattle  each  buro-ess  might  turn  on,  the  dav 
for  turning  on,  and  the  money  to  be  paid,  which  money  (after 
deducting  the  expenses  of  management)  was  paid  to  the  borough 
treasurer  and  distributed  among  the  ])Oorer  burgesses  who  did  not 
turn  on.  The  court  held  that  the  corporation  were  rateable,  and 
two  out  of  the  three  judges  doubted  the  correctness  of  the 
decision  in  R.  v.  Watson  (5).  In  7t'.  v.  Sudhury  the  court  relied 
mainly  on  the  fact  that  the  corporation  by  the  ranger  (who  was 
their  servant)  kept  the  keys  of  the  gates,  etc.  (t).  It  is  also  to  be 
noticed  that,  as  in  R.  v.  TeichesJmnj  (n),  the  fact  that  the  cori)ora- 

(w)  This  decision  was  very  much  questioned  in  11.  v.  Siidhvri)  (182H),  1  B.  \-  C. 
38'.t,  infid. 

(jii)  (181U),  13  East,  155. 

(0)  IS'o  further  mention  is  made  of  these  owners.  They  appai'ently  mowed  the 
first  crop  of  grass  and  prol)ablv  were  rated  as  occupiers  :  cf.  Tn-ntichl  v.  Loici-  (ISd'.t), 
L.  K.  4  C.  r.  454  ;   infra,  p.  421. 

(/;)  Cf.  Jl.v.  Churchill  (1825),  4  B.  &  C.  750  ;  .-^upni,  p.  418. 

((?)  Cf.  Mayor  of  Lincoln  v.  IIoliiu\s  Common  (18ti7),  L.  K.  2  Q.  B.  482  ; 
intra,  p.  428. 

■(/•)  (182:-:),  1  B.  &  C.  389.  (.s)  (1804),  5  East.  480,  .wjirn. 

(t)  Cf.  Rochdale  Canal  Co.  v.  Brcmtcr,  [1S<»4J  2  Q.  B.  852,  and  the  cases 
therein  cited  :  ride  supra,  pp.  32 — 35. 

(?/)  (ISIU).  13  East,  155  ;  .supra. 
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tion  occupied  the  position  of  bare  trustees  for  the  poorer  burgesses 
tliJ  not  prevent  them  from  being  held  rateable. 

In  R.  V.  Maf/or,  etc.,  of  York  (x)  certain  pasture  lands  were 
vested  in  the  corporation,  whose  officers  made  regulations  for  the 
use  of  the  pastures,  directed  all  the  repairs  of  gates  and  fences, 
and  appointed  a  herdsman  to  look  after  the  cattle.  The  wages  of 
the  herdsman  and  all  other  expenses  were  defrayed  by  an  annual 
sum  paid  by  the  freemen  for  each  head  of  cattle  depastured,  and 
varying  according  to  the  annual  expenses  ;  and  the  balance  (if 
iiny)  was  not  paid  into  the  funds  of  the  corporation,  but  was  carried 
forward  to  the  account  of  the  pastures  for  the  next  year.  The 
corporation  having  been  rated,  it  was  contended  (1)  that  they  were 
not  in  occupation,  and  (2)  that  they  had  no  benefical  occupation  (3/), 
because  no  profits  were  received  at  all.  But  the  court  held,  on 
the  authority  of  M.  v.  Tewkesburi/  (c)  and  R.  v.  Sudburii  (ti)  that 
the  corporation  w^ere  the  occupiers,  and  (in  order  to  avoid  over- 
turning those  cases)  that  the  corporation  were  in  beneficial 
occupation. 

It  will  be  noticed  that  R.  v.  Mayor,  etc.,  of  York  (b)  was  decided 
in  1837,  and  therefore  after  the  passing  of  the  Municipal  Corpora- 
tions Act,  1835  (c),  and  before  the  decision  of  Jones  v.  Mersey 
Docks  id).  The  Act  of  1835  is  not  referred  to  in  the  arguments, 
or  in  the  judgment  as  reported  :  but  that  Act  was  said  in  Mayor 
of  Lincoln  v.  Holmes  Common  (e)  to  have  materially  altered  the 
position  of  the  freemen  so  as  to  prevent  a  corporation  holding 
property  in  trust  for  them  from  being  rateable.  And  the  decision 
in  R.  V.  Mayor,  etc.,  of  York  seems  to  have  anticipated,  and  perhaps 
gone  beyond,  the  subsequent  decision  in  Jones  v.  Mersey  Docks, 
that  a  person  receiving  a  benefit  from  the  occupation  of  land 
cannot  get  rid  of  the  liability  to  be  rated  by  showing  that  he  is 
merely  a  trustee  for  others. 

Occupation  of  common  pastures  for  the  purposes  of  the 
franchise. — In  Trenjield  v.  Lowe  (f)  a  question  arose  as  to  the 
meaning  of  the  words  ""  actual  occupation  "  in  s.  18  of  the  Reform 
Act,  1832  (y).  The  bailiff  and  bailiff  burgesses  of  Chipping 
Sodbury  were  owners  of  inclosed  pasture  land,  divided  by  metes 
and  bounds  into  portions  called  acres,  and  by  immemorial  custom, 
as  each  acre  became  vacant,  they  invested  some  inhabitant  of  the 
town  with  the  possession   of  it,  to  hold  for  his  life  if  he  should 

(-0  (1837),  (J  A.  &  E.  419. 

Cv)  The  cases  relied  on  were  those  which  were  subsequently  overruled  in  Jom-s  v. 
J/e'rsci/  Docha  (18G5),  11  H.  L.  Cas.  443  :  vide  siq>ra,  pp.  132—134. 
(r)  (ISIO),  13  East,  155  ;  «!</;/•«,  p.  420. 
(_a)  (1823),  1  B.  &  C.  389  :  ride  si/jjva,  p.  420. 
(&)  (1837),  6  A.  &;E.  419. 

(c)  5  &  (j  Will.  4,  c.  76  :  ride  si'jn-a,  p.  124.     But  see  also  note  (/•).  '"/'■«,  I'-  -123. 
(rf)  (1805),  11  H.  L.  Cas.  443.  (/)  (1869).  L.  R.  4  C.  P.  454. 

(O  (1867),  L.  R.  2  Q.  B.  482  -,  infra,  p.  423.  if/)  2  Will.  4,  c.  18. 
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continue  to  reside  in  the  town,  subject  to  the  rules  and  orders  of 
the  bailiff  and  burgesses.  The  person  invested  drained,  manured, 
and  mowed  his  acre  :  but  by  the  custom  the  l)ailiti"  and  burgesses 
granted  the  after  grass  of  all  the  acres  each  year  to  a  limited 
number  of  other  inhabitants,  each  of  whom  was  entitled  to  depasture 
a  cow  for  five  weeks  from  September  10th,  and  afterwards  the  land 
was  thrown  open  to  all  the  inha])itants  until  December  loth,  to 
depasture  sheep  and  cattle.  It  was  contended  on  the  authority  of 
R.  V.  Teiokeshitrtj  (Ji)  that  the  bailiff  and  burgesses  were  the  real 
occupiers,  but  the  court  held  that  the  holder  of  each  acre  was 
entitled  to  a  vote,  as  being  in  '•  actual  and  hond  fide  occupation  " 
within  s.  18  of  the  Reform  Act,  1832.  It  appeared  that  each 
holder  of  an  acre  was  in  fact  separately  rated  to  the  poor-rate  as 
an  occupier,  and  Keating,  J.,  in  his  judgment,  said  that  no  one 
else  could  be  so  rated. 

The  distinction  between  the  facts  in  Trenfjeld  v,  Lowe  (stated 
above)  and  those  in  R.  v.  Texcheslnirij  and  R.  v.  Sndhurij  (/)  is 
clear.  In  Trenjield  v.  Loire  each  holder  of  an  acre  could  go  upon 
his  land  at  any  time  of  the  year,  and  do  anything  there  not  incon- 
sistent with  the  rights  of  pasture  possessed  by  other  persons  under 
the  rules,  and  he  exercised  his  own  peculiar  rights  over  his  own 
holding  ;  whereas  in  R.  v.  Teioheshnrij  and  in  R.  v.  Sudhnry  the 
persons  whose  cattle  were  turned  in  had  no  definite  portion  of  the 
land  assigned  them.  It  may  also  be  noticed  that  the  cases  of 
R.  V.  Teicheshunj  and  TrenfieJd  v.  Loice  are  complementary  to 
each  other.  In  the  former  case  the  trustees  in  whom  the  after- 
math was  vested  Mere  held  rateable  :  in  the  latter  case,  the  person 
having  the  right  to  take  the  first  crop  of  grass  was  held  to  be  an 
occupier,  and  had,  in  fact,  been  rated. 

The  measure  of  the  value  of  land  subject  to  rights  of 
common. — In  some  of  the  cases  above  cited  there  was  an  occupier 
of  land,  havino-  the  exclusive  riiilit  of  mowing"  the  erass,  etc., 
during  part  of  the  year,  who  was  rated  for  his  occupation  (k),  while 
during  the  rest  of  the  year  the  land  was  subject  to  rights  of 
common,  for  which  the  owners  of  thosc^  rights  were  rated,  either 
personally  (/)  or  through  a  corporation  or  trustees  in  whom  the 
rights  were  vested  (?>*)•  I'l  these  cases  the  person  who  occupied 
subject  to  the  rights  of  conunon  was  rated  for  the  value  of  his 
occupation  as  diminished  by  the  existence  of  those  rights  :  and, 
provided  the  common  rights  were  also  rated  separately,  no  part  of 
the  value  of  the  land  escaped  from  l)eing  rated.     In  some  cases,. 

(It)  (1810),  13  East,  1.");")  ;  svpra,-^.  420. 

(0  (1S23).  1  B.&  C.  889  ;  aupra,  p.  420. 

lit)  See  TnnticUl  v.  Loice{\m\)'),  L.  R.  4  C.  P.  4.-)4,  )<uprn 

(0  As  in  i?.  V.  If  «^w/i  (1804).  5  East,  480  ;  .<f?7^w,  p.  419. 

(w)  See  R.  v.  Tnckcahu-y  (1810),  18  East,  155  ;  .wjyra,  p.  420. 
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however,  the  only  use  made  of  land  was  the  exercise  of  common 
rights  over  it  (n),  the  ownership  and  management  of  the  land  being 
vested  in  a  municipal  corporation.  As  long  as  the  corporation 
were  rated,  as  representing  the  owners  of  the  common  rights,  the 
full  value  of  the  land  was  rated.  But  the  question  arose  whether 
the  corporation  ought  to  be  rated  (in  the  same  way  as  a  private 
person  occupying  the  lands  would  be  rated)  for  the  value  of  the 
occupation  as  diminished  by  the  existence  of  the  common  rights  : 
in  other  words,  whether  the  owners  of  the  common  rights  should 
be  regarded  as  exercising  them  adversely  to  the  corporation,  or  the 
corporation  should  be  regarded  as  trustees  for  the  commoners. 

The  Holmes  Common  Case. — In  Mayor  of  Lincoln  v.  Holmes 
Common  (o)  the  facts  were  as  follows  :  Certain  common  pasture 
lauds  were  vested  in  the  corporation  as  lords  of  the  manor,  but 
only  the  freemen  were  entitled  to  rights  of  pasturage.  Previous 
to  the  passing  of  the  Municipal  Corporations  Act,  1835  (})},  the 
corporation  consisted  of  freemen  only.  The  freedom  of  the  city 
(whether  before  or  after  the  Act)  could  be  obtained  only  by  birth 
or  servitude  (i.e.,  by  being  the  son  of  a  freeman,  or  by  apprentice- 
ship to  a  freeman).  The  corporation,  out  of  their  corporate  funds, 
maintained  the  fences  of  the  connnon,  preserved  the  rights  of  the 
freemen  from  beino-  infrinoed,  and  paid  a  commons-warden  to 
check  the  illegal  stocking  of  the  common,  inflicting  fines,  part  o£ 
which  were  paid  into  the  corporate  funds  ;  but  these  fines  did  not 
cover  the  cost  of  salaries  and  repairs,  so  that  the  corporation  were 
absolute  losers  in  respect  of  the  common.  Each  freeman  (if 
resident)  had  the  right  of  depasturing  all  the  year  round  two  head, 
and  no  more,  of  cattle  or  horses.  Neither  the  corporation  nor 
any  member  of  it,  as  such,  claimed  the  right  to  stock  the  common 
or  had  ever  stocked  it.  The  overseers  rated  the  corporation,  and 
the  questions  raised  by  the  case  were  (I)  whether  the  corporation 
were  liable  to  be  rated  ;  and  (2),  if  so,  whether  the  rate  ought  to 
be  reduced  to  nothing.  The  court  decided  in  favour  of  the 
corporation. 

CoCKBUKN,  C.J.,  in  giving  judgment,  said  (</)  : 

"  The  corporation  are  not  liable  to  be  rated.  We  can  distinguish  this 
case  from  R.  v.  Mayor,  etc.,  of  York  (/•),  and  the  other  cases  which  preceded 

(«)  As  in  B.  V.  Sudbury  (1823),  1  B.  &  C.  380  ;  siqyra,  p.  420  ;  ^.v.  Jfayor,  etc., 
cf  York  (1837).  fi  A.  k.  E.  419  ;  xnpra,  p.  421. 

(<0  (1867),  L.  K.  2  Q.  B.  482. 

(^j)  5  &  6  Will.  4,c.  70.  Under  that  A.ct  burgesses  could  be  qualified  onlj^  by 
occupancy  and  payment  of  rates  :  see  s.  13.  Similar  provisions  are  to  be  found  in 
s.  9  of  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  which  is  now 
in  force. 

0/)  L.  R.  2  Q.  B.,  at  p.  489. 

(r)  (1837),  6  A.  &  E.  419  ;  supra,  p.  421.  This  case  was  argued  in  1836,  but  it 
is  possible  that  the  rate  appealed  against  was  made  before  September  9th,  1835,  the 
date  of  the  Municipal  Corporations  Act  :  see  6  A.  &  E.,  pp.  425,  430,  where  reference 
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it,  by  referring  to  the  complete  alteration  which  the  Municipal  Corporations 
Act  has  introduced  in  the  position  of  the  freemen  relatively  to  the  corpora- 
tion. In  those  cases,  the  freemen  were  an  integral  part  of  the  corporation  ; 
or  rather  I  should  say  they  were  the  corporation.  Since  the  Municipal 
Corporations  Act  the  freemen  have  been  entirely  detached  from  the  cor- 
porate body.  They  are  now  no  longer  a  part  of  the  miniicipal  corporation, 
and  therefore  do  not  stand  to  the  corporation  in  the  relation  in  which  the 
freemen  did  when  these  cases  were  decided.  The  corporation  are  the 
owners  and  occupiers,  subject  to  the  right  which  the  freemen  have  to 
depasture  certain  cattle  on  those  lands  ;  and  it  appears  that  the  enjoyment 
which  the  freemen  have  in  respect  of  the  right  of  pasture  on  those  lands 
exhausts  what  may  be  called  the  profit  of  the  land.  There  is  nothing  left 
for  the  benefit  of  the  corporation  ;  they  have  no  beneficial  interest  whatever 
in  the  land.  .  .  .  They  occupy  subject  to  the  right  of  the  freemen. 
They  cannot  be  said  to  stand  in  the  position  of  trustees,  and  the  freemen  in 
the  position  of  cestui  que  trust.  .  .  .  The  corporation  are  owners  and 
occupiers  of  the  common  subject  to  s.  profit  a  prendre  (s),  which  exhausts  the 
whole  value  of  the  land,  and  leaves  no  beneficial  value  to  the  occupation  of 
those  persons  who  are  owners  and  occupiers  ;  therefore,  I  think  according 
to  the  principle  which  is  still  law,  notwithstanding  the  decision  in  Jones  v. 
Jfersei/  Dorks  (/),  the  corporation  are  not  liable  to  be  rated." 

And  Blackburn,  J.,  said  ((/)  : 

"  I  am  of  opinion  that  the  rate  should  be  reduced  to  nothing,  which  is 
substantially  the  question  the  parties  desire  to  have  decided.  The  general 
rule  is  that  established  by  the  Parochial  Assessments  Act,  that  the  rate  which 
is  to  be  levied  on  the  occupier  is  to  be  calculated  upon  the  amount  of  the 
rent  which  would  be  got  from  a  hypothetical  tenant  from  year  to  year. 
Jones  v.  Mersey  Docks  (t)  decided  that  where  the  occupation  is  such  that  it 
does  produce  profit,  it  is  immaterial  whether  the  rent  is  paid  to  a  person  to 
his  own  use,  or  is  paid  over  by  him  to  a  charity,  or  to  a  cestui  que  trust,  or 
any  one  else  ;  but  in  order  that  there  should  be  a  rate,  there  must  be  a 
rent  ;  and  if  the  hypotlietical  tenant  would  pay  nothing  for  the  occupation, 
there  can  be  no  rate.  I  think  in  this  case  the  corporation  are  the  occupiers 
of  this  land  :  they  are  the  persons  who  have  the  control  over  it,  and  who 
appoint  the  servants  to  look  after  it.  Although  they  are  the  persons  in 
the  occupation  of  the  land,  yet  the  actual  benefit  derived  from  the  land 
belongs  to  the  freemen  of  the  corporation.  Xow,  if  the  corporation,  in 
letting  to  a  hypothetical  tenant,  are  to  be  considered  to  let  to  him  their 
occupation  with  the  right  of  pasture,  doubtless  they  would  obtain  a  rent  for 
it,  but  if  all  that  they  have  to  let  to  the  hypothetical  tenant  is  the 
occupation  of  the  land,  subject  to  the  right  of  the  freemen  to  take 
the  pasture  by  the  mouths  of  their  cattle,  then  it  is  plain  enough  that  the 
hypothetical  tenant  would  not  give  a  farthing  for  it,  but  probably  would 
requh-e  to  be  paid  for  the  burthen  he  took,  and  consequently  there  would 

is  made  to  the  year  1834.  Whatever  may  have  been  the  precise  date  of  the  rate, 
neither  in  the  arguments  nor  in  the  judgment  is  it  suggested  that  the  passing  of  the 
Municipal  Corporations  Act,  1835,  would  affect  the  question  as  to  future  rates. 

(.v)  For  the  distinction  between  a  jircfif  it  prendre  and  an  easement  (which  it 
ch)sely  resembles)  see  Gale  on  Easements,  at  pp.  1,  8:  ^fanning  v.  Waxdale  (1836), 
5  A,  &  E.  758,  at  p.  764  ;  Bh-wctty.  Trqionninq  (1835),  3  A.  &  E.  554,  at  p.  575  ; 
and  Bit'ileyy.  Appleyard  (1838).  8  A.  &  E.  161  :  see  also  i?r/(v  v.  Ward  (\?<hn). 
4  E.  &  B.  702. 

(0  (1865),  11  H.  L.  Cas.  443,  supra,  pp,  132—134. 

(«)  L.  E.  2  Q.  B.,  at  p.  490. 
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be  no  rent  upon  which  a  rate  could  be  assessed.  The  question  then  is, 
what  is  the  nature  of  the  right  the  freemen  have  ;  is  it  such  that  the 
hypothetical  tenant  would  find  the  occupation  a  bui-then  instead  of  a  profit  ? 
Before  the  Municipal  Corporations  Act,  when  the  freemen  were  members 
of  the  corporation,  the  occupation  was  in  fact  the  beneficial  occupation  of 
the  body  corporate,  and  accordingly  the  hypothetical  tenant,  coming  in  the 
place  of  the  corporation,  would  have  enjoyed  the  rights  of  the  freemen  and 
had  the  profits  of  the  land,  but  since  that  Act  the  freemen  are  not  now 
members  of  the  corporation,  but  each  of  them  has  the  right  to  put  two 
cattle  on  the  common,  and  that  right  must  be  considered  in  the  nature  of  a 
right  of  common  in  gross.  I  think,  therefore,  that  the  hypothetical  tenant 
must  be  taken  to  come  into  occupation  of  the  land  subject  to  that  right." 

Remarks  on  the  Holmes  Common  Case. — It  is  difficult  to  say 
whether  Mayor,  etc.,  of  Lincoln  v.  Holmes  Common  (.r)  is  really  in 
harmony  with  Jones  v.  Mersey  Docks  (y),  and  with  subsequent 
cases.  It  is  to  be  noticed  that  the  answers  of  the  majority  of  the 
judges,  which  were  adopted  by  the  House  of  Lords  in  Jones  v. 
Mersey  Docks,  were  prepared  by  Blackburn,  J.,  who  was  also  a 
party  to  the  decision  subsequently  given  in  Mayor,  etc.,  of  Lincoln  v. 
Holmes  Common.  In  the  former  case,  the  Dock  Board  (who  were 
held  rateable)  received  an  income,  but  received  it  for  the  benefit 
of  others  who  were  not  members  of  the  Board  ;  in  the  latter  case, 
the  Corporation  of  Lincoln  (who  were  held  to  be  not  rateable) 
received  no  income  from  the  common  lands,  the  entire  value  of  the 
occupation  of  those  lands  being  in  the  hands  of  persons  who  were 
not  members  of  the  corporation.  But,  if  the  corporation  had 
received  payments  from  those  freemen  who  exercised  the  right  of 
turning  cattle  on  the  common  lands,  and  had  been  obliged  to 
divide  the  sums  thus  received  among  the  general  body  of  freemen, 
then  the  case  would  have  been  undistinguishable  from  Jones  v. 
Mersey  Docks.  It  has  been  already  pointed  out  (c)  that  in  the 
judgment  of  Blackbuen,  J.,  there  are  to  be  found  some  traces  of 
the  fallacy  that  the  making  of  a  pecuniarv  profit  is  essential  to  the 
existence  of  rateability  ;  but  this  has  now  been  finally  swept  away 
bv  the  IIou.se  of  Lords  in  London  County  Council  v.  Kritli  and 
West  Ham  (a).  That  case  decides  that  the  actual  occupiers  must 
be  taken  into  account  as  possible  hypothetical  tenants,  and  that 
one  must  ask  whether  the  occupiers  (if  they  were  not  the  ow^ners) 
would  be  willing  to  give  a  rent  for  the  land  which  they  occupy. 
If  they  would  give  such  a  rent,  they  are  rateable  even  though  they 
make  no  pecuniar}^  profit  out  of  their  occupation.  It  must  further 
be  noticed  that  the  Holmes  Common  Case  ignores  the  question — 
"  What  rent  would  the  freemen  give  for  the  land,  if  they  were  not 
the  owners  of  the  rights  of  pasture  over  it  ?  " 

(.r)  (1867).  L.R.  2  Q.  B.  482. 

(y)  (186.5),  11  H.  L.  Cas.  44.3.  (-)  Siijjra.i^p.  133,  134. 

00  [LSi)3]  A.  C.  562  :  Kyde's  Rat.  App.  (1891— 1893),  413  ;  siqjni,  p.  141. 
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Rateability  of  tithes  and  tithe  commutation  rentcharge. — 

The  rateability  of  these  classes  of  property  is  beyond  all  dispute, 
but  it  may  be  useful  to  note  the  history  of  the  law.  The  statute 
43  Eliz.  c.  2  authorises  '•  taxation  of  every  inhabitant,  parson  (a)y 
vicar  and  other,  and  of  every  occupier  of  lands,  houses,  tithes 
impropriate,  or  propriations  of  tithes,  coal  mines  or  saleable 
underwoods  in  the  parish.'"  "  Propriations  "  (or,  more  correctly, 
"  appropriations  ")  of  tithes  are  tithes  appropriated  by  spiritual 
corporations,  such  as  bishops,  monasteries,  etc.,  to  their  own  use  : 
"  tithes  impropriate  "  are  tithes  in  the  hands  of  lay  impropriators, 
to  whom  (or  to  whose  predecessors  in  title)  the  tithes  have  been 
granted  by  the  Crown  (/').  Tithes  in  the  hands  of  the  actual 
incumbent  are  not  specially  mentioned  in  the  statute  43  Eliz.c.  2, 
but  that  Act  directs  that  "  every  inhabitant  (r),  parson,  vicar,  and 

(a)  The  word  ''parson"  signifies  the  rector  of  a  church:  see  Jacob's  Law- 
Dictionary.  In  The  Vicur  if  Puncrux  Case,  Godholt,  50,  63,  decided  in  29  Eliz., 
the  word  "  parson  "  is  used  by  itself  in  contrast  with  "  vicar,"  in  the  same  way  as 
the  word  ■'  rector '"  is  now  commonly  used. 

(&)  See  Nolan's  Poor  Law,  Vol.  I.,  p.  144  ;  Stephen's  Commentaries,  14th  Edit. 
Yi)l.  II.,  pp.  646,  L-t  xeq. 

(f)  As  to  the  position  of  the  '•inhabitant''  when  not  an  occupier,  r/V/c  xujmi, 
pp.  2,  3. 
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other  "  shall  be  rated  ;  and  it  appears  to  have  been  the  practice 
from  very  early  times  to  rate  the  "  parson  or  vicar  "  for  his  tithes, 
or  (if  he  let  them)  to  rate  the  lessee  {d).  But  the  form  of  the 
section  above  quoted  suggests  that  the  parson  or  vicar  was  to  be 
rated  because  he  was  an  inhabitant,  or  was  to  be  rated  on  the  same 
basis  as  an  inhabitant,  and  not  because  he  was  an  occupier  of 
rateable  property  (e).  Now  an  inhabitant,  before  the  passing 
of  the  Poor  Rate  Exemption  Act,  1840  (/),  was  rateable  in  pro- 
portion to  his  ability,  and  the  overseers  were  able  to  make  allow- 
ances in  respect  of  any  charges  or  deductions  which  tended  to 
diminish  that  ability.  But  as  the  difficulty  of  rating  inhabitants 
fairly  in  respect  of  their  ability  (apart  from  the  value  of  any  lands, 
houses,  etc.,  which  they  occupied)  led  to  the  exemption  of  inhabi- 
tants (as  such)  from  rating,  the  practice  appears  to  have  arisen  of 
rating  the  "  parson  and  vicar  "  only  in  respect  of  his  ability 
derived  from  tithes.  But  in  some  of  the  cases  the  parson  or  vicar 
is  spoken  of  as  if  he  were  an  occupier  of  his  tithes,  and  as  if  his 
tithes  were  included  among  those  classes  of  property  the  occupiers 
of  which  were  specially  made  rateable  under  43  Eliz.  c.  2  (cf).  It 
is  hardly  possible  indeed  to  give  any  effect  to  the  special  mention 
of  the  "  parson  and  vicar,"  if  he  is  not  to  be  rated  for  his 
tithes  (/i),  since  he  would  be  rateable  for  his  parsonage  and  glebe 
land  as  an  "occupier  of  lands  and  houses";  and  the  special 
mention  of  "  tithes  impropriate,"  etc.,  in  the  hands  of  laymen 
suggests  that  the  tithes  of  the  clergy  were  already  covered  by  the 
mention  of  the  "  parson  and  vicar  "  (/).  It  will,  however,  be 
found,  when  we  come  to  deal  with  the  question  of  deductions  from 
the  gross  amount  of  tithe  rentcharge  (k),  that  the  principle  of 
regarding  the  tithe  owner  as  an  occupier  of  tithes,  in  a  position 
analogous  to  that  of  an  occupier  of  land,  has  had  a  material  effect 

(d)  See   H.   v.   (1672),    3  Keb.  255,   which  suggests   that  the    words 

'•  parson,  vicar,"  were  inserted  in  the  statute  to  make  it  clear  that  the  clergy  were 
liable  "  notwithstanding  Magna  Charta,  qiaid  ceclrsut  sit  lihcra."  See  also  B.  v. 
Turner  (1718),  1  Const.  126  ;  1  Stra.  77  ;  R.  v.  Lamhcth  (1722),  8  Mod.  61  ;  1  Const. 
127  ;  as  to  the  latter  case,  see  also  p.  438,  infra.  JR.  v.  Skruf/lc  (1718),  1  Stra.  100  ; 
1  Const.  127  ;  in  which  a  '•  parson  "  was  rated  for  his  tithes,  is  a  good  illustration  of 
the  confusion  which  prevailed  on  the  subject,  for  it  misquotes  the  words  of  the 
statute,  43  Eliz.  c.  2.  The  case  decided  that  '•  tithes"  were  "tenements  "  within  a 
local  Act.  See  also  PoivcU  v.  Bidl  (1718),  Comyns.  265;  E.  v.  Harl-rr  (1837), 
6  A.  &  E.  388.  But  in  R.  v.  Ncrill  (1846),  8  Q.  B.  452,  a  vicar's  tithes  were  held 
not  to  be  within  the  word  "  tenements,"  as  used  in  a  local  Act.  C'f.  R.  v.  3Io.iU'y 
(1823),  2  B.  &  C.  226,  .ntpra,  p.  317. 

(e)  See  the  remarks  of  Batley,  J.,  in  R.  v.  Bucks  JJ.  (1823),  1  B.  &  C.  485,  at 
p.  488  and  in  Chatficld  v.  Ruston  (1825),  3  B.  &  C.  863.  at  p.  868.  See  also  R.  v. 
Ch ristopherson  (\d,^b'),  16  Q.  B.  D.  7,  'infra,  p.  433. 

(/)  3  &  4  Vict.  c.  89,  set  out  in  Appendix  II.,  infra  :  see  also  p.  4,  sujjra. 

((/)  See  the  cases  cited  in  note  (rZ),  supra. 

(/()  Unless  he  were  rated  for  Easter  offerings,  burial  fees  and  the  like  :  see  R.  v. 
CajH'l  (1840),  12  A.  &  E.  382,  at  p.  387  ;  R.  v.  Carlyon  (1789),  3  T.  R.  885  ;  and 
R.  v.  CIirisf('j)Jier.wi  (1885),  16  Q.  B.  D.  7  ;  infra,  p.  433. 

(/)  See  R.  V.  Lacy  (1826),  5  B.  &  C.  702,  at  p.  709. 

Ik)    Vide  infra,  pp.  440—447. 


428  TITHES.  [part  III. 

upon  the  amount  at  which  the  owner  of  tithe  rentcharge  is  now 
assessed. 

The  partial  exeni[)tion  of  tithe  rentcharge  and  payments  in  lieu 
of  tithes,  under  the  Tithe  Uentcharge  (Rates)  Act,  181)1»,  has  been 
already  referred  to  (/). 

The  Tithe   Act,   1836,   and   the  Poor  Rate  Exemption  Act, 

1840. — The  Tithe  Act,  183G(»i),  which  sul)stittited  a  tithe  com- 
mutation rentcharge  for  tithes,  by  s.  GU  enacted  that  "  every  rent- 
charge  payable  instead  of  tithes  shall  be  subject  to  all  parlia- 
mentary, parochial,  and  county  and  other  rates,  charges,  and 
assessments  in  like  manner  as  the  tithes  commuted  for  such  rent- 
charge  have  heretofore  been  subject."'  And  by  s.  37  of  the  same 
Act,  in  estimating  the  value  of  the  tithes,  the  commissioners  were 
directed  to  make  no  deduction  in  respect  of  rates,  assessments,  etc., 
and  whenever  the  tithes  had  been  let  or  compounded  for  on  the 
principle  of  the  r(Mit  or  composition  being  free  of  rates,  etc.,  such 
an  addition  was  to  be  made  on  account  thereof  as  should  be  an 
equivalent.  The  Tithe  Act,  183G,  consequently  neither  added  to 
nor  subtracted  from  the  then  existing  Ijurden  of  rates  imposed 
upon  the  "  parson  or  vicar  "  in  respect  of  his  tithes.  The  Poor 
Kate  Exemption  Act,  1840  (n)  (which  exempts  an  inhabitant  from 
rateability  in  respect  of  his  stock-in-trade  or  other  property), 
specially  provides  that  nothing  in  the  Act  shall  in  anywise  affect 
the  liability  of  any  parson  or  vicar. 

Effect  of  the  Parochial  Assessments  Act,  1836. — The  Parochial 
Assessments  Act,  1836  (o),  appends  to  the  definition  of"  net  annual 
value "  a  proviso,  which  is  said  to  have  been  introduced  with 
reference  to  tithes  (/>).  The  meaning  of  that  proviso  is  very 
doubtful,  and  it  is  not  clear  that  it  has  any  operation  (y)  ;  but  at 
all  events  it  has  had  no  effect  on  the  rating  of  tithes  or  tithe  rent- 
charge,  whatever  may  have  been  the  object  of  its  insertion  in  the 
Act.  But  the  definition  of  "  net  annual  value  "  makes  that  value 
equivalent  to  a  rent  which  is  free  of  "  tithe  commutation  rent- 
eharo-e  "  ;  as  lono;  as  tithe  commutation  rentcharoe  is  itself  rated 
in  the  hands  of  the  tithe  owner,  it  is  obvious  that,  in  rating  the 
land,  so  much  of  the  value  of  the  land  as  is  (so  to  speak)  diverted 
into  the   hands  of  the  tithe  owner,  must  be  deducted  from  that 

(/)  Siij)ra.  pp.  11(5,  117. 

(w)  (>  &  7  Will.  4,c.  71. 

(/i)  3  &  4  Vict.  c.  89  :  set  out  in  Appendix  II.,  'infra. 

00  0  &  7  Will.  4.  c.  '.»<;  :  set  out  in  Appendi.x  11..  infra. 

lj>  )  See  Ji.  Y.  Cajn-I  (ls4(i).  12  >A.  k  E.  382.  at  pp.  408.  411,  and  the  Uachiey 
Tit  fir  Case,  R.  v.  Govdrhild  (lS.-)8),  K.  B.  .<c  E.  1,  at  p.  28.  The  object  was  to 
preserve  the  law  as  laid  down  in  B.  v.Jiuldrrll  (183(0.  1  B.  &  Ad.  403,  infrii.  p.  429. 
See  the  evidence  given  before  the  House  of  Lords  Committee  on  the  Law  relating  to 
Parochial  Assessments,  1850.  questions  1821 — 1824. 

i<i)  Seei?.  V.  Capel  (1840),  12  A.  &  E.  382,  at  pp.  411,  413. 
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value.      Otherwise    that    part  of  the  vahie  of  the  hind  which  is 
represented  by  tithe  rentcharae  will  be  rated  twice  over. 

Cases  decided  just  before  and  after  the  passing  of  the 
Parochial  Assessments  Act,  1836. — The  Act  of  183()  for  the  first 
time  made  it  compulsory  to  levy  the  rate  on  the  net  annual  value,, 
and  before  the  passing  of  that  Act  it  was  a  common  practice  to 
levy  the  rate,  not  on  the  full  annual  value,  but  on  some  fixed  pro- 
portion of  the  annual  value  of  all  the  hereditaments  in  the  parish  (r). 
In  R.  V.  Joddrell  {s),  decided  before  the  passing  of  the  Parochial 
Assessments  Act,  1836,  the  rector,  who  was  rated  for  a  corn  rent 
substituted  for  tithes  under  a  local  Act,  appealed  against  the  rate, 
objecting  (1)  that  the  tenants  of  farms  (who  were  rated  at  the 
actual  rack-rents)  should  be  rated  at  the  rack-rent  actually  paid, 
plus  the  corn  rent  paid  to  the  rector  ;  (2)  that  as  the  rector  was 
rated  at  the  full  amount  of  his  corn  rent,  subject  only  to  a  deduc- 
tion for  poor  rate,  the  tenants  of  farms  should  have  been  rated  for 
the  profit  accruing  to  them  beyond  the  amount  of  rent  paid,  and 
beyond  the  interest  of  capital  employed  and  the  expenses  ot 
cultivation,  including  compensation  for  the  fanner's  trouble  and 
labour  and  superintendence  (the  existence  of  which  profit  was 
admitted  at  quarter  sessions)  ;  and  (3)  that  the  corn  rent  was 
subject  to  further  deductions  for  land  tax  and  ecclesiastical  dues,. 
and  because  the  rector  had  to  do  or  provide  for  the  duties  of 
incumbency.  The  questions  raised  by  the  last  objection  are  con- 
sidered below  {t)  ;  but  it  is  desirable  to  notice  here  the  following 
remarks  of  Parke,  J.,  in  delivering  the  judgment  of  the  court  a& 
to  the  first  and  second  objections  (»)  : 

"  The  great  point  to  be  aimed  at  in  every  rate  is  equality,  and  whatever  is 
the  proportion  at  which,  according  to  its  true  rateable  value,  any  property 
is  rated  (.r),  is  the  proportion  in  which  every  other  property  ought  to  be  rated. 
The  first  thing  upon  every  rate,  therefore,  is  to  ascertain  the  true  rateable 
value  of  every  property  upon  which  the  rate  is  to  be  imposed,  and  the  next 
to  see  upon  what  proportion  of  that  value  a  rate  is  in  fact  imposed.  In  the 
case  of  land,  the  rateable  value  is  the  amount  of  the  annual  average  profit, 
or  value  of  the  land,  after  every  outgoing  is  paid,  and  every  proper  allowance 
made  ;  not,  however,  including  the  interest  of  capital,  as  the  sessions  have 
done,  for  that  is  a  part  of  the  profit  {y).  Tithe  is  an  outgoing,  and  therefore 
the  corn  rent,  or  compensation  for  tithe  in  this  case,  is  not  to  be  added  to 
the  amount  upon  which  the  farmer  is  rateable  ;  and  in  respect  of  that  portion 
of  the  annual  profit  or  value  which  consists  of  tithe  or  corn  rent,  the  rector 

(r)  See  the  cases  cited  in  note  {c').svjjra.  p.  150. 

00  (1830),  1  B.  i:  Ad.  403.  («)  See  1  B.  &  Ad.,  at  pp.  407,  408. 

It)    Vide  infra,  pp.  440—445.  (./')  See  note  (r),  fnipra,  p.  150. 

(y)  This  proposition  appears  to  the  writer  hopelessly  untenable.  If  the  tenant 
borrowed  capital,  the  interest  would  he  as  clearly  an  outgoing  as  the  wages  paid  by 
him  to  his  labourers  :  if  he  used  his  own  capital,  he  wouM  have  to  forego  the  interest 
which  he  would  have  received  had  he  invested  that  capital  in  any  other  way. 
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is  himself  to  be  assessed.     AVe  think,  therefore,  that  the  sessions  were  right 
in  overruling  the  first  objection. 

"  The  second  objection  was  that  the  farmer's  share  of  profit  ought  to  have 
been  rated,  or,  which  is  the  same  thing,  that  the  appellant  should  have  been 
rated  proportionately  less  ;  and  that  objection  should  in  our  opinion  have 
prevailed.  Of  the  whale  < if  the  (i/innal profits,  or  value  of  land,  a  part  belongs 
to  the  landlord  in  the  xhape  (f  rent,  and  part  to  the  tenant  (^)  ;  and  whenever  a 
rate  is  according  to  the  rack-rent  {the  usual  and  most  convenient  mode)  it  is  in 
effect  a  rate  on  a  part  of  the  profit  oidy.  It  must,  therefore,  in  the  next  place, 
be  ascertained  what  proportion  the  rent  bears  to  the  total  annual  profit  or 
value,  and  that  will  show  in  what  proportion  all  other  property  ought  to  be 
rated.  If.  for  instance,  the  rent  is  one-half  or  two-thirds  of  the  total  annual 
profit  or  value  of  land,  the  rate  on  all  other  property  should  be  on  a  half  or 
two-thirds  of  its  annual  value.  In  this  case  it  is  clear  that  there  was  a  share 
of  profit  received  by  the  tenant  upon  which  there  has  been  no  rate,  and,  in 
that  respect,  the  farmers  were  assessed  in  a  less  proportion  of  the  true 
annual  profit  or  value  than  the  appellant.  The  sessions  were  therefore 
wrong  in  disallowing  this  objection,  and  they  ought  to  ascertain  the  ratio 
which  the  rent  of  land  bears  to  its  average  annual  profit  or  value,  and  assess 
the  appellant  for  his  tithe  rent  in  the  same  ratio." 

The  deci.-ion  in  the  judgment  set  out  above  obviously  gave  a 
considerable  advantage  to  the  tithe  owner,  and  when  tlie  Parochial 
Assessments  Act,  1836,  was  passing  through  parliament,  an 
endeavour  was  made  (on  l)ehalf  of  the  clergy)  to  retain  that 
advantage  (a)  ;  and  this  result  was  supposed  to  be  attained  by  the 
addition  of  the  proviso  to  the  definition  of  "  net  annual  value  "  in 
s.  1  of  the  Parochial  Assessments  Act,  1836  (J>),  that  "nothing 
herein  contained  shall  be  construed  to  alter  or  affect  the  principles 
or  different  relative  liabilities  (if  any)  according  to  which  dilfereut 
kinds  of  hereditaments  are  now  by  law  rateable."  In  R.  v. 
Capel  (c),  decided  shortly  after  the  jiassing  of  the  Act,  it  was 
contended  that  the  definition  of  "  net  annual  value "  could  not 
apply  to  tithes,  and  that  the  history  of  the  insertion  of  the  proviso 
showed  that  the  definition  was  intended  not  to  apply  to  tithes. 
But  Lord  Denman,  C.J.,  in  giving  judgment,  said  that  the 
definition  applied  to  tithes  and  that  the  court  could  not  judicially 
take  notice  of  the  history  of  the  proviso  ;  that  it  was  very  difficult 
to  discover  a  definite  meaning  to  all  parts  of  the  proviso  ;  and  that 

(.-)  Jn  n.  V.  Oipel  (1840),  12  A.  .»c  E.  382,  at  p.  413,  Lord  Denman,  C.T.,  pointed 
out  that  if  (as  was  admitted)  there  was  protit  accruing  from  the  occupation  bej'oud 
the  rent,  the  interest  of  capital  employed,  expenses  of  cultivation,  and  compensation 
for  trouhle.  labour,  and  superintendence,  the  rent  was  manifestly  below  that  which 
the  land  was  annually  worth.  This  however  appears  to  assume  that  the  "  compensa- 
tion for  trouble,  labour,  and  superintendence  '  was  sutticient  to  induce  the  tenant  to 
undertake  the  liability  to  pay  the  rent.  If  not,  some  further  tenant's  protit  must  be 
allowed  for.     iSee  also  the  extract  from  the  same  judgment,  cited  on  p.  431,  infra. 

(f )  See  the  evidence  given  before  the  House  of  Lords  Connnittee  on  the  Law 
relating  to  Parochial  Assessments.  I,s50.  answers  1821 — l.s24.  See  also  B.  v.  Cajitl 
(1840),  12  A.  i:  K.  382.  at  pp.  408.  411.  and  the  Hackncij  Tithe  Cnsv.  R.  v.  Good- 
-child  (18.58),  E.  B.  &  E.  1.  at  p.  2!>;. 

(i)  Set  out  in  Appendix  II.,  infra.  {c)  (184U).  12  A.  ic  E.  382. 
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possibly  it  would  have  no  operation  (d).  The  judgment  also 
contained  the  following  criticism  of  part  of  the  passage  cited 
above  from  the  judgment  in  J?,  v.  Joddrell  {e)  which  must  now  be 
treated  as  overruled  upon  the  point  here  referred  to  ( /')  : 

"  This  important  sentence  expresses  no  general  proposition  of  law,  nor  any 
conclusion  of  fact  from  any  premises  stated  in  the  case  :  it  is  an  assumption 
in  the  most  general  terms  upon  a  point  much  questioned  by  those  who  have 
made  such  matters  their  peculiar  study.  It  is  certainly  inconvenient  to 
make  such  an  assumption;  the  very  terms  "profit"  and  "value,"  used  as 
synonymous,  raise  arguments  as  to  their  meaning,  and  the  whole  proposition 
is  controverted.  It  might  be  urged,  with  as  much  show  of  reason,  that  the 
rack-rent  is  the  consideration  which  it  is  worth  while  to  give,  beyond 
the  rates,  charges,  and  outgoings,  for  the  right  to  occupy  and  take  the  actual 
produce,  and  must  always  represent  the  net  annual  value  beyond  those  out- 
goings, and  beyond  a  fit  compensation  to  the  tenant  for  his  risk,  labour,  and 
superintendence.  .  .  .  One  consideration  is  supposed  to  be  of  the  utmost 
weight.  If  the  landlord  held  the  farm  in  his  own  hands,  the  annual  value 
would  consist  of  the  amount  of  rent  for  which  it  might  be  let,  with  the 
addition  of  the  tenant's  profit.  He  would  in  that  case  have  nothing  to 
deduct  but  the  ordinary  outgoings  and  his  bailiff's  wages.  But  who  shall 
say  that  these  wages  might  not  be  equal  to  the  estimated  profits  of  the 
tenant,  or,  in  the  simpler  case  of  the  owner  being  entirely  his  own  manager, 
that  his  personal  labour  withdrawn  from  other  profitable  occupation  was  not 
of  equal  value  ?  As  a  proposition  of  law  we  cannot  assert  this,  nor  as  a  fact 
deducible  from  scientific  axioms  too  clear  for  controversy.  That  discussion 
we  purposely  decline,  preferring  to  say  merely  that  R.  v.  Joddrell  (g)  does 
not  convince  us  that  there  was  any  difference  in  the  legal  liabilities  of  the 
tithe  owner  and  the  occupier  of  land." 

The  Tithe  Act,  1891.— The  Tithe  Act  of  1891  (A)  makes  tithe 
rentcharge  as  defined  by  that  Act  (/)  payable  by  the  owner  of  the 
lands  out  of  which  it  issues,  notwithstanding  any  contract  between 
him  and  the  occupier  of  the  lands  :  and  where  the  occupier  is 
liable  under  any  contract  made  before  the  passing  of  the  Act  to 
pay  the  tithe  rentcharge,  he  ceases  to  be  bound  by  that  contract, 
but  is  liable  to  pay  to  the  owner  such  sum  as  the  owner  has 
properly  paid  on  account  of  such  tithe  rentcharge.  The  Act,  by 
s.  6  (1),  enacts  as  follows  :  "  Any  rate  to  which  tithe  rentcharge 
is  subject  shall  be  assessed  on  and  may  be  recovered  from  the 
owner  of  the  tithe  rentcharge,  in  the  like  manner  and  by  the  like 
process  as  on  and  from  any  occupying  ratepayer  ;  and  so  much  of 
any  Act  as  authorises  any  rate  on  tithe  rentcharge  to  be  assessed 

(fZ)  See  12  A.  &  E..  at  pp.  411,  415. 

(r)  (1830),  1  B.  &  Ad.  403  :  ride  supra,  p.  430,  where  the  sentence  referred  to  is 
printed  in  italics. 

(/■)  See  12  A.  &;  E.,  at  p.  414. 

(,y>  (1830).  1  B.  &  Ad.  403.  (It)  54  &  55  Vict.  c.  8,  s.  1. 

(/)  See  s.  9  (2).  The  definition  does  not  inchide  a  rentcharge  payable  under  the 
E.xtraordinary  Tithe  Eedemption  Act,  1886  (49  &;  50  Vict.  c.  54),  which  is  exempt 
from  rating  under  s.  4  (5)  of  that  Act,  the  rates  having  been  deducted  in  calculating 
the  capital  value  under  s.  3. 
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on  or  recovered  from  the  occupier  of  any  lands  out  of  which  the 
tithe  rentcharoe  issues  is  hereby  repealed."  The  section  further 
|)rovides  that  if  the  rate  cannot  be  recovered  from  the  owner  of  the 
tithe  rentcharge,  the  county  court  may  order  the  owner  of  the 
lands  to  pay  the  rentcharge  to  the  rate  collector  (k).  By  s.  8 
the  county  court  may  remit  part  of  the  tithe  rentcharge,  issuing 
out  of  land  used  solely  for  agricultural  or  pastoral  purposes  or  for 
the  growth  of  timber  or  underwood,  when  it  exceeds  two-thirds  of 
the  annual  value  of  the  land  as  ascertained  for  the  purposes 
of  income  tax,  and  may  remit  part  of  the  rates  proportionate  tO' 
such  remission. 

Under  the  Tithe  Act,  1891,  the  tenant  of  land  subject  to  tithe 
rentcharge  pays  to  his  landlord  a  sum  which  includes  both  the 
landlord's  rent  and  the  tithe  rentcharge  :  consequently,  in  ascer- 
taining the  rateable  value  of  the  land,  which,  under  the  Parochial 
Assessments  Act,  1836,  is  a  rent  "  free  of  tithe  rentcharge,"  the 
amount  of  the  rentcharge  (/)  must  be  deducted  from  the  total 
payment  made  by  the  tenant,  and  the  rentcharge  will  be  separately 
rated  in  the  hands  of  the  tithe  owner. 

Payments  supplemental  to,  or  in  lieu  of  tithes. — Where 
tithes  are  extinouished,  and  a  rent  or  rentcharge  is  substituted  for 
those  tithes,  such  a  rent  or  rentcharge  is  rateable  in  the  same  way 
as  the  tithes  for  which  it  is  substituted  were  rateable  (??i),  unless 
the  rateability  is  taken  away  by  express  words  in  the  Act  or  other 
document  creating  the  rent  or  rentcharge  (n).  Where,  however, 
tithes  are  not  extinguished,  and  a  payment  in  the  nature  of  tithes 
is  made  payable  to  the  parson  or  vicar,  such  payment  is  not 
rateable  (o),  even  though  there  may  be  no  words  expressly 
conferring  an  exemption. 

In  7^.  V.  Great  Hamhleton  {/>),  a  local  Act  enacted  that  the 
tithes  of  a  parish  should  be  held  in  fee  by  the  Duke  of  Buckingham, 

(/')  Before  this  Act  the  rates  on  tithe  rentcharge  wei'e  recoverable  only  by  distress 
against  the  occupier  of  the  lands,  and  not  against  the  owner  of  the  tithe  rentcharge  : 
see  Ltivij)/i/fjJi  v.  Ji'orton  (1889),  22  Q.  B.  ]).  -iyi.  The  decision  in  that  case  probably 
led  to  the  alteration  of  the  law  as  to  recoverj'  of  the  rates  in  the  Tithe  Act,  1891. 
See  further,  as  to  recovery  of  arrears  of  tithe  due  at  the  passing  of  the  Act,  Roberts  v. 
Potts,  [1.S94]  1  Q.  B.213. 

(?)  Not  the  nominal  amount,  but  the  increased  or  reduced  amount  as  fixed  by  the 
talde  for  the  time  being  in  force. 

(ill)  Loicmlrs  v.  Home  (1779).  2  Wm.  Bl.  12.-)2. 

liC\  R.  V.  Boldero  (182.5),  4  B.  &  C.  467  ;  Mitchrll  v.  Fordham  (1827),  6  B.  &  C. 
274  ;"  R.  V.  Wistow  (1836),  .5  A.  &  E.  2.->0.  See  also  B.  v.  Lnry  (1826),  5  B.  &  C. 
702,  decided  on  Highway  Acts,  which  are  contrasted  with  48  Eliz.  c.  2,  and  rf.  R.  v. 
Toms  (1780),  1  Doug.  402,  and  Bann  v.  Pich'ni  (1782),  Cald.  196,  infra,  pp.  436,487. 
As  to  what  words  are  sufficient  to  take  away  rateability.  ride  infra,  p.  487, 

00  B.  V.  Great  ITamblefon  (1834),  1  A.  &  E.  14.5  ;"  i?.  v.  Cfiristopliersoii  (1885), 
16  Q.  B.  I).  7,  infra,  p.  438.  See  also  Edwards  \.  St.  0/^/ re '.v,  Hyde's  Rat.  A  pp. 
(1891—1893),  298,'  -infra,  p.  434,  and  //.  R.  v.  Shaw  (1848),  12  Q.  B.  419,  infra, 
p.  487.  In  that  case,  however,  the  decision  turned  on  the  express  terms  of  an 
exemption. 

(^)  (1834),  1  A.  &E.  145. 
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who  was  owner  of  part  of  the  lands  in  the  parish,  and  that  all  the 
duke's  lands  in  the  parish  should  be  charged  with  an  annuity 
payable  to  the  vicar,  who  had  previously  enjoyed  the  small  tithes, 
and  who  was  to  receive  such  annuity  in  lieu  of  all  his  vicarial 
dues  :  it  was  held  that  there  was  no  extinguishment  of  the  tithes, 
even  as  to  the  tithes  payable  in  respect  of  lands  belonging  to  the 
duke  ;  and  that  the  vicar  was  not  rateable  for  the  annuity  paid  to  him. 
It  may  be  noticed  that  the  transfer  of  the  tithes  from  the  vicar  to 
the  duke  in  effect  converted  those  tithes  into  "  tithes  impropriate," 
which  are  expressly  made  rateable  by  the  statute,  43  Eliz.  c.  2  {q). 
If  these  "  tithes  impropriate  "  were  rated,  and  the  payment  made 
to  the  vicar  were  also  rated,  part  of  the  property  would  be  rated 
twice  over,  unless  the  amount  of  the  annuity  were  deducted  from 
the  "tithes  impropriate." 

In  R.  V.  Christopherson  (>■),  a  local  Act  directed  that  the  cor- 
poration of  the  borough  of  Falmouth  should  make  a  rate  on  the 
•"houses,  shops,  warehouses, cellars,  and  outhouses"  in  the  borough 
(which  formed  part  of  the  ecclesiastical  parish),  to  be  paid  to  the 
parson.  The  Act  did  not  extinguish  the  tithes  payable  to  the 
parson,  but  directed  that  they  should  continue  to  be  paid  to  him  : 
these  tithes  had  been  commuted  under  the  Tithe  Commutation  Act, 
1836,  and  were  separately  rated.  It  was  held  that  the  parson  was 
not  rateable  for  the  amount  paid  to  him  out  of  the  special  rate, 
because  that  was  not  paid  in  lieu  of  tithes  {s).  In  the  course  of 
his  judgment,  Lord  Esher,  M.R.,  said  {t)  : 

"  Tithes  in  the  hands  of  the  parson  are  not  mentioned  in  the  Act  43  Eliz. 
c.  2  ;  only  tithes  impropriate,  or  propriations  of  tithes  are  mentioned  ;  but 
it  is  obvious  that  in  old  days,  when  tithes  were  received  in  kind,  they  were 
matters  that  could  be  easily  seen  and  estimated  by  the  overseers.  Then, 
when  tithes  came  to  be  commuted,  either  by  custom  or  statute,  and  the 
parson  received,  instead  of  tithes,  an  annual  money  payment,  it  was 
impossible,  upon  the  assumption  that  the  tithes  were  rateable  under  the  Act 
of  Elizabeth,  to  hold  that  the  liability  to  the  rate  could  be  escaped  by  the 
commutation  of  the  tithe  into  money.  There  might  be  more  difficulty 
in  estimating  the  amount,  but  it  was  reasonable  to  hold  that,  the  tithes 
having  been  rateable,  the  money  payment  in  lieu  of  them  should  be  rateable 
also.  It  was,  therefore,  held  that  the  parson  was  rateable  in  respect  of 
money  payments  made  in  lieu  of  tithes,  unless  the  Act  under  which  they 
were  made  provided  to  the  contrary.  If,  therefore,  it  could  be  said  that  the 
money  payment  here  was  a  money  payment  in  lieu  of  tithes,  I  should  say 
that  according  to  all  the  authorities  the  rector  would  be  rateable  in  respect 
of  it  ;  but,  if  it  is  a  money  payment  not  in  lieu  of  tithes,  and  there  is 
nothing  in  the  Act  to  say  that  it  shall  be  rateable,  then  to  say  that  it  should 
be  rateable  would  be,  in  my  opinion,  going  beyond  any  construction  of  the 

(/■/)  Vidr  supra,  p.  42G.  (r)  (188.5),  16  Q.  B.  I).  7. 

(.v)   Cf.  E-silaiie  V.   City  of  London  Union  (1887),  lit  Q.  B.  1).  131  ;  Kyde  s  Bat. 
App.  (1886—1890),  10.5,  / ///«<,  pp.  447,  448. 
(0  16  Q.  B.  D.,a  ip.  13. 
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Act  of  Elizabeth,  that  has  ever  been  adopted.  It  is  not  a  tenement  or 
hereditament,  nor  is  it  property  of  that  visible  and  tangible  sort  -which 
I  have  referred  to,  nor  can  it,  in  my  opinion,  be  said  to  be  made  in  lien  of 
tithes.  It  is  a  payment  to  be  made  in  respect  of  houses,  shops,  and  other 
buildings  ;  but  to  be  a  paj-ment  in  lieu  of  tithes,  it  must  be  a  payment  in 
respect  of  something  in  respect  of  which,  but  for  the  Act,  tithes  would  have 
been  payable.  When  a  house  is  built  on  land  it  ceases  to  V)e  titheable 
property,  because  no  tithe  can  be  payable  in  res^ject  of  a  house.  Now  it 
seems  to  me  that,  according  to  the  decisions,  a  parson  was  only  rateable 
as  such  in  respect  of  tithes  or  money  payments  in  lieu  of  tithes  strictly 
speaking,  and,  therefore,  that  the  parson  is  not  rateable  in  respect  of  this 
payment." 

A  local  rate  substituted  for  tithes. — In  Edn-ards  v.  St. 
Glare  s  (?<),  the  provision  tor  the  support  of  the  rector  of" 
St.  Olave's,  South wark,  hetbre  the  year  1817,  had  been  from  time 
imniomorial  certain  ancient  pecuniary  payments,  payable  by  the 
occupiers  of  houses  and  owners  of  estates.  By  57  Geo.  3,  c.  vii., 
[)assed  in  1817,  which  recites  that  the  [trovision  for  the  rector  was 
insufficient,  the  annual  sum  of  600/.  was  directed  to  be  paid  to  the 
rector  by  trustees,  out  of  the  rates  to  be  levied  for  the  purpose, 
and  was  to  be  "  paid,  taken,  and  received,  in  lieu  and  in  full 
recompense  and  satisfaction  of  and  for  all  tithes,  and  compositions 
or  payments  for  tithes,  and  Easter  offerings," 

There  was  evidence  that,  before  and  after  the  passing  of  the  Act, 
the  rector  had,  in  fact,  been  rated  :  but  the  court  held  that  the 
rector  was  not  rateable,  first,  because  the  ancient  payments  were 
not  "tithes"  (.i-)  in  the  strict  sense,  and  secondly,  because  the 
payment  of  600/.  a  year  was  not  in  substitution  for  the  old 
"  tithes."  It  was  pointed  out  that  the  evidence  of  actual  rating- 
was  inadmissible  in  considering  the  nature  of  the  payment  under 
Ihe  local  Act,  because  the  construction  of  that  Act  was  for  the 
court  to  decide  {y).     Collins,  J.,  said  {z)  : 

"  The  Act,  57  Geo.  3,  c.  vii.,  recites  that  the  provision  for  the  support  of 
the  rector  had  been  certain  ancient  pecuniary  payments,  and  that  they  were 
insufficient,  and  that  it  was  expedient  that  better  provision  should  be  made. 
The  sum  of  600Z.  was  not  fixed  because  that  was  the  amount  of  the  '  tithes,' 
but  the  scheme  of  the  Act  was  to  maintain  the  rector  adequately,  and  not 
merely  to  quantify  the  sum  to  be  received  for  tithes.  Suppose  the  amount 
of  the  old  tithes  had  been  only  10/.,  it  could  not  be  said  that  000/.  was  in 
substitution  for  those  tithes.  In  my  opinion  there  is  no  alternative  between 
holding  the  whole  or  none  of  the  GOO/,  to  be  in  substitution  for  the  old 
'  tithes.'  The  intention  of  the  Act  is  to  make  a  general  provision  for  the 
rector  outside  tithes,  and  that  the  GOO/,  should  be  paid  as  a  stipend,  and  not 
in  substitution  for  tithes." 

(«)  Ryile's  Rat.  App.  (1891—1898),  298. 
(j-S   (Y.  E-tdailrti  Caxr,  infra,  \)\^.  117,  148. 

(//)  The  question  how  far  payment  or  non-payment  of  rates  can  be  taken  into 
account  in  (letemiining  questions  of  rateability.  is  considered  svjfra,  p.  354. 
(--)  Uyde's  Hat.  App.  (1891—1898),  at  p.  303. 
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Whether  a  parson  is  rateable  for  income  other  than  tithes. — 

We  have  already  seen  that  the  "  parson  or  vicar  "  was  (strictly 
speakino)  rateable  as  an  inhabitant,  and  not  as  an  occupier  of" 
tithes  (a)  ;  but  in  considering  his  ability  as  an  inhabitant,  the  sum 
received  by  him  in  the  form  of  tithes  was  always  taken  into 
account.  There  appears  some  conflict  of  opinion  as  to  whether,  in 
considering  his  ability  as  an  inhabitant,  his  receipts  from  Easter 
offerings,  dues,  and  fees  ought  not  also  to  betaken  into  account  (/>). 
In  a.  V.  Carli/on  (f;),  the  proprietors  of  tithes  of  fish  (payable  by 
a  custom  in  Cornwall)  were  held  rateable  :  the  report  of  the  case 
is  not  very  clear,  but  the  tithes  appear  to  have  been  "tithes 
impropriate,"  though  for  the  moment  in  the  hands  of  joint  tenants  of 
whom  one  was  a  parson  (d).     Lord  Kenyon,  C.J.,  said  (e)  : 

"  The  question  is  decided  by  the  express  terms  of  the  Act,  43  Eliz.  c.  2, 
which  after  mentioning  parsons  and  vicars  in  the  number  of  the  persons  who 
are  to  contribute  to  the  relief  of  the  poor,  enumerates  (among  other  things) 
tithes  impropriate,  and  propriations  of  tithes,  in  respect  of  which  the 
rate  is  to  be  made.  The  legislature  intended  that,  when  rates  are  made 
for  the  relief  of  the  poor,  every  person  should  conti-ibute  according  to  the 
benefit  which  he  receives  within  the  parish.  Here  the  parties  receive  a 
certain  benefit  arising  from  the  tithe  of  fish  in  this  parish,  and  run  no 
risk  whatever.  Then  it  is  said  that  only  property  which  is  visible  should 
be  rated  ;  but  I  think  that  is  carrying  the  rule  of  exemption  too  far  ;  for 
oblations  and  other  offerings  which  constitute  the  rectorial  or  vicarial  dues 
are  rateable." 

The  correctness  of  the  last  sentence  of  the  judgment  above 
quoted  was  doubted  by  Lord  Esher,  M.R.,  in  li.  v.  Cliristoj^lier- 
son  (/"),  and  in  the  same  case  CJotton,  L.J.,  said,  "I  can  find  no 
case  where  a  parson  has  been  held  rateable  "  in  respect  of  obla- 
tions and  other  offerings  {g).  As  these  oblations  and  offerings 
must  have  varied  considerably  from  year  to  year,  and  their  amount 
cannot  have  been  easily  ascertainable  by  the  overseers,  the 
practice  probably  was  not  to  rate  them,  in  accordance  with  the 
general  rule  relating  to  personal  property  (A)  ;  certainly  in  modern 
times  there  is  no  instance  of  an  attempt  to  rate  them.  It  must, 
however,  be  noticed  that  in  Rami  v.  Pickin  (J),  the  parson  was 
held    rateable    for    payments    substituted  for    "  tithes   and    other 

(«)   Vide  svpra,  p.  427. 

Qj)  The  parson  is,  of  course'  rateable  for  his  parsonage-house  and  the  glebe  land 
(if  any)  in  his  own  occupation. 

(O  (1789),  8  T.  R.  385. 

(d^  In  Nolan's  Poor  Laws,  Vol.  I.,  p.  14.5  n.,  it  is  said,  "  The  question  made 
respected  a  rate  upon  the  lay  impropriator's  tithe  of  pilchards  ;  but  the  vicar  was  also 
rated  for  his  share  and  no  objection  made." 

<0  3  T.  R.,  at  p.  386.  (/)  (1885),  16  Q.  B.  D.  7,  at  p.  14. 

(.9)  See  16  Q.  B.  D.,  at  p.  16.  On  p.  17,  LiNDLEY,  L.,J.,  seems  to  doubt  Lord 
Kenyon's  dictum. 

(Ji)   Vide  supra,  p.  3. 

(?)  (1782),  Cald.  196  ;  1  Const,  p.  1G2 :  ride  infra,  p.  437. 
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ecclf^siastical  duo?,"  a  decision  which  implies  that  those  things  for 
which  the  payments  were  siiljstituted  were  themselves  rateable.  The 
"  ecclesiastical  dues  "  in  that  case,  however,  were  already  fixed  by 
an  earlier  local  Act  :  so  that  the  case  cannot  be  cited  as  autho- 
rity for  the  proposition  that  ecclesiastical  dues  generally  are  rate- 
able. 

In  Fi-end  v.  ToUesJinnf.  Kniqlits  (Jc),  the  rector  of  the  parish  of 
Tollcshnnt  Kniirhts  cfranted  to  the  incumbent  of  a  new  district  a 
yearly  sum  of  150/.,  charged  on  the  glebe  lands,  tithes,  etc.,  of  the 
rectory,  free  of  all  deductions,  rates,  and  taxes,  etc.  ;  it  was  held 
that  the  incumbent  (who  did  not  reside  in  the  parish  of  Tolleshunt 
Knights)  was  not  rateable,  because  he  was  not  the  parson,  and 
had  not  an  assignment  of  any  specific  portion  of  the  tithe  rent- 
charge  (I). 

What  words  are  sufficient  to  exempt  payments  in  lieu  of 
tithes. — It  is  now  proposed  to  notice  the  cases  dealing  with  special 
Acts  creating  payments  in  lieu  of  tithes,  and  declaring  such 
payments  to  be  exempt  from  rates,  etc.  In  It.  v.  I'oms  (m)  by  a 
local  Act,  4  (fe  5  Phil.  &  Mary,  which  recited  that  there  was  no 
way  to  enforce  the  inhabitants  to  pay  any  other  kind  of  tithes  and 
duties  to  the  vicars  than  they  themselves  should  think  meet,  it 
was  enacted  that  the  inhabitants  should  pay  their  tithes,  after  the 
rate  of  V2d.  for  every  10.?.  rent,  and  every  householder  paying  10^. 
rent,  or  above,  should  be  discharged  of  the  four  offering  days,  but 
his  wife,  children,  or  servants,  taking  their  rights  of  the  Church  at 
Easter,  should  pay  2d.  for  their  four  offering  days  yearly.  A  later 
Act,  19  Geo.  3,  c.  60,  substituted  for  these  payments  a  new  rate, 
which  was  to  be  "  in  lieu  and  full  ilischarge  of  all  ancient  payments, 
Easter  offerings,  tithes,  and  other  ecclesiastical  dues,  claims  and 
demands,  heretofore  paid  or  payable  to  the  vicar  (except  surplice 
fees,  and  such  stipends,  donations,  and  bequests  as  have  been 
heretofore,  or  shall  be  hereafter,  bestowed  upon  the  vicar  for  the 
time  being)."  The  rate  was  to  l>e  paid  to  the  vicar  "  clear  of  all 
taxes,  deductions,  charges,  and  expenses  whatsoever,  parochial, 
parliamentary,  or  otherwise  howsoever."  Lord  Mansfield  held 
(I)  that  the  payments  under  the  Act  of  Philip  <fc  Mary  were  not 
rateable  under  43  Eliz.  c.  2,  because  "  they  were  in  the  nature  of 
rents  for  houses,  which  are  not  rateable  ".;  and  (2)  that  the  rate 
substituted  for  those  payments  was  not  rateable,  by  reason  of  the 
express  exemption. 

(A)  (1859),  1  E.  &  E.  753  ;  28  L.  J.  M.  C.  169. 

(/)  Ah  to  the  ratinjj  of  the  rector,  see  Lavrcnce  v.  Tullfuhuid  Knifjhtu  (1862). 
31  L.  J.  M.  C.  148,  infra,  pp.  443,  444. 

(/7()  (1780),  1  Dong.  402.  With  the  early  history  of  this  case  (which  related  to  the 
jjariBh  of  St.  Michael,  Coventrj')  cf'Tip^^e /^^tZa/Ze  v.  CV/y  nf  Londim  Union  (1887), 
I'J  Q.  B.  D.  431  ;  liyde's  l{at.  App.  (1886— 1890),  105,  infra,  pp.  447,  448. 
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But  this  case  (so  far  as  it  decided  that  the  payments  under  the 
Act  of  Philip  &  Mary  were  not  rateable)  is  inconsistent  with  the 
later  case  of  Rann  v.  Pickin  (n),  which  related  to  another  parish 
in  Coventry.  In  that  parish,  the  payments  made  under  the  same 
Act  of  Philip  &  Mary  were  abolished  by  another  local  Act 
(19  Geo.  3,  c.  57),  which  was  similar  to  the  Act  (19  Geo.  3,  c.  GO) 
on  which  R.  v.  7hms  (o)  was  decided,  save  that  it  contained  no 
clause  providing  that  the  new  rate  should  be  paid  to  the  vicar 
"clear  of  all  taxes,  deductions,  charges,  etc.  "  ;  and  on  this  ground 
the  court  distinguished  the  cases,  and  held  that  the  sum  paid  to 
the  vicar  under  19  Geo.  3,  c.  57,  was  rateable.  The  judgment  of 
Lord  Mansfield  in  Bann  v.  Pickin  (  n)  is  very  short,  and  ignores 
his  own  decision  in  it*,  v.  Toms  that  the  payments  made  under  the 
Act  of  Philip  &  Mary  were  not  rateable.  Assuming  that  decision 
to  be  correct,  then  the  absence  of  express  words  creating  an 
exemption  in  19  Geo.  3.  c.  57,  on  which  Pann  v.  Pickin  was 
decided,  was  immaterial  ;  for  it  could  not  make  the  payments 
under  that  Act  liable  to  be  rated  if  the  payments  under  the  earlier 
Act  of  Philip  k  Mary  (for  which  the  later  payments  were  substi- 
tuted) were  not  liable  to  be  rated. 

In  Chatjield  v.  Puston  (p),  a  private  inclosure  Act  extinguished 
the  tithes,  and  assigned  to  the  vicar  yearly  rents  issuing  out  of  the 
lands  formerly  liable  to  tithes,  to  be  paid  "  free  and  clear  from  all 
rates,  taxes,  and  deductions  whatsoever  "  :  it  was  held  that  these 
words  were  large  enough  to  exempt  the  vicar  from  all  rates  and 
taxes.  In  Mitchell  v  PonlJiam  {(j),  by  an  inclosure  Act,  the  rector 
was  given  in  lieu  of  tithes  a  yearly  corn  rent,  "  free  from  all  taxes 
and  other  deductions  whatsoever,  except  the  land  tax."  It  was 
held  that  these  words  conferred  an  exemption  from  poor  rate. 
Abbott,  C.J.,  said  :  "  It  has  been  already  determined  (?•)  that 
'  parochial  tax '  meant  '  poor  rate.'  Is  there  anything  absurd  in 
speaking  of  "  poor's  tax  '  instead  of  '  poor's  rate  '  ?  I  take  the 
former  expression  to  be  equally  appropriate  :  .  .  .  the  very 
expression  used  in  13  Eliz.  c.  2.  is  that  a  fund  shall  be  raised 
'  by  taxation.'     If  the  money  is  raised  by  taxation  it  is  a  tax  "  (s). 

In  P.  V.  Shaw  (t),  by  a  local  inclosure  Act,  an  annual  rent  of 
90/.  was  made  payable  to  the  rector  out  of  lands  inclosed,  "  free 
and  clear  of  and  from  all  deductions,  defalcations,  or  abatements, 

(«)  (1782),  Cald.  li)6. 

00  (1  "80),  1  Doug.  402. 

(,]}-)  (182.-,),  3  B.  cS:  C.  863.  (<?)  (1827),  6  B.  &  C.  274. 

(;•)  See  B.  v.  Toms  (1780).  1  Doug.  402.  supra,  p.  436. 

(.v)  This  decision  was  followed  in  i?.  v.  London.  Gas  Light  Co.  (1828),  8  B.  &  C. 
.o4.  In  that  case,  under  a  local  Act.  lands  eml tanked  from  the  River  Thames  were  to 
be  "  free  from  all  taxes  and  assessments  whatsoever  "  :  it  was  held  that  the  lands  were 
exempt  from  poor  rate.  Compare  also  R.  v.  Burnlnj  Dun  (183.-)).  2  A.  it  E.  5.%1. 
In  R.  V.  Scot  (1790),  3  T.  K.  602.  an  exemption  of  lands  -'from  all  public  taxes, 
assessments,  or  charges,"  was  held  to  extend  to  the  poor  rate. 

(0  (1848).  12  Q.  B.  41l». 
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for  or  ill  respect  of  reprises  or  outgoings  whatsoever,"  except  land 
tax.  The  rent  was  to  be  in  lieu  of  tithes  arising  out  of  the  lands 
to  be  inclosed,  and  in  lieu  of  some  other  tithes  ;  but  the  remaining 
tithes  were  not  extinguished  (?/),  and  for  these  tithes  the  rector  had 
been  rated.  It  was  held  that,  under  the  words  above  quoted,  the 
rector  was  not  rateable  to  the  poor  rate  for  the  rent  of  DO/. 

In  R.  V.  Lacy  (?/),  under  a  local  inclosure  Act,  commissioners 
were  to  ascertain  the  "  net  value  "  of  all  great  tithes  and  moduses, 
and  to  afl&x  a  "  fair,  clear  annual  rent  "  in  lieu  thereof.  It  was 
held  that  the  rector  was  rateable  for  that  rent  to  the  lu'rfhwai/  rate. 
Two  points  are  to  be  specially  noticed  in  deaHng  with  this  case  : 
(1)  That  it  was  a  decision  on  the  Highway  Act,  13  Geo.  3,  c.  78, 
s.  45,  and  not  on  43  Eliz.  c.  2  ;  and  (2)  that  the  expression  ''  net 
value  ■'  of  the  great  tithes,  etc.,  was  held  to  refer  only  to  the 
expenses  of  collection,  and  not  to  the  liabilitj-to  parochial  rates  ; 
the  court  relied  on  the  fact  that,  in  lieu  of  the  small  tithes,  lands 
were  allotted,  which  were  clearly  liable  to  be  rated  ;  and  it  was 
thought  probable  that  the  inclosure  Act  would  make  tiie  rector 
either  wholly  exempt,  or  wholly  liable  to  be  rated,  in  respect  of  the 
property  given  him  in  lieu  of  tithes. 

Lessee  of  tithes  ;  when  rateable.  — We  have  already  noticed  (z) 
that  in  43  Eliz.  c.  2,  tithes  (other  than  tithes  iniproi)riate,  and 
ja'opriations  of  tithes)  are  not  specified  in  the  list  of  properties, 
the  occupiers  of  which  are  to  be  rated  ;  but  as  the  Act  imposes 
the  rate  upon  "  every  inhabitant,  parson,  vicar,  and  other,"  tithes 
are  brought  into  account  as  forming  the  ability  of  the  "  parson  or 
vicar."  The  question  arose  whether  the  "  parson  or  vicar "  was 
to  be  rated  in  respect  of  tithes  when  they  were  in  the  hands  of  a 
lessee  ;  and  in  the  cases  relating  to  this  point,  the  court  asked 
who  was  the  "occupier"  of  the  tithes,  as  though  the  statute 
43  Eliz.  c.  2,  had  said  that  the  occupiers  of  all  tithes  should  be 
rated. 

In  JL  V.  Bartlett  (a)  it  was  held  that  a  })arson  who  let  the  tithes 
to  his  parishioners  (apparently  by  a  fresh  letting  each  year)  was 
rateable,  because  the  letting  was  equivalent  to  an  agreement  that 
the  parishioners  should  retain  the  tithes,  the  parson  having  a 
modus.  A  similar  decision  was  given  in  R.  v.  Turner  (b),  in 
which  the  court  are  reported  to  have  said  that  *•  the  vicar  ought 
to  have  been  considered  as  the  occupier  of  the  tithes,  though  let 
out  at  certain  rents."  In  J{.  v.  Lamheth  (r)  the  rector  of  the 
parish  let  the  tithes  to  persons  who  farmed  the  tithes  and  underlet 
them  to  the  respective  tenants  of  the  lands  :   it  was  held  that  the 

(i/)  Cf.  n.  V.  Great  Hamhlctm  (18S4).  1  A.  &  Y..  1-15,  supni.  pp.  432,  4.S3. 
(i/)  (1826),  h  B.  &  C.  702. 

(r)    Vide  xitpru.  p.  426.  (&)  (1718).  1  Const.  126. 

(a)  (1708),  10  Vin.  Abr.  427  ;  1  Const.  127.  (r)  (1722).  1  Sira.  .32.5. 
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})orsons  who  fanned  the  tithes  were  occupiers,  and  therefore  rate- 
able (d).  In  B.  V.  Bucks,  J  J.  {e)  it  was  said  that  in  R.  v.  Lamheth 
there  was  not  a  letting  of  the  tithes  (to  the  occupiers  of  the  land), 
hut  a  bargain  pro  liac  vice,  and  that  there  might  be  a  difference 
between  that  and  a  letting  from  year  to  year.  But  in  Chanter  v. 
Ghihh  (/')  it  was  held  that  a  lessee  for  a  term  of  years  of  tithes 
impropriate  was  rateable  to  the  highway  rate  as  an  occupier  of 
tithes  within  the  Highway  Act,  13  Geo.  3,  c.  78,  although  the 
tithes  were  retained  by  the  occupiers  of  the  land,  under  parol 
agreements  made  prospectively  with  the  lessee,  continuing  from 
year  to  year,  and  treated  by  the  parties  as  determinable  only  by 
six  months"  notice.  In  R.  v.  Wilson  {</)  a  lessee  of  tithes  was  held 
rateable  even  though  he  made  no  profit  out  of  them. 

Rating  of  lands  allotted  in  lieu  of  tithes. — In  Hackett  v. 
Long  Bennington  (h),  under  a  local  inclosure  Act,  all  tithes  were 
^xtiufiuished,  and  certain  lands  inclosed  under  the  Act  were 
allotted  in  lieu  thereof.  Of  these,  thirty  acres  were  given  to  the 
vicar  and  the  remainder  to  the  lay  rector,  subject  to  certain  corn 
rents  issuing  out  of  the  lands  allotted  to  the  lay  rector,  to  be  paid 
to  the  vicar  "  clear  of  all  parochial  taxes,  rates,  dues  and  assess- 
ments whatsoever."  The  question  to  be  decided  was  whether,  in 
valuing  the  lands  out  of  which  the  corn  rents  were  payable,  the 
lands  were  to  be  taken  at  their  value  or  subject  to  a  deduction  in 
respect  of  the  corn  rents.  It  was  contended  that  the  corn  rents 
were  equivalent  to  tithe  commutation  rentcharge  under  the  Tithe 
Act,  1836  (i),  and  therefore  that  a  deduction  should  be  made 
under  s.  1  of  the  Parochial  Assessments  Act,  1836  (k),  in  order  to 
arrive  at  a  rent  "free  of  tithe  commutation  rentcharge  "  ;  but  the 
court  held  that  the  corn  rents  were  not  equivalent  to  rentcharge 
payable  under  the  Tithe  Act,  1836,  and  that  no  deduction  should 
l)e  made  from  the  value  of  the  lands  in  respect  of  such  corn  rents. 
It  is  clear  that,  inasmuch  as  the  corn  rents  were  to  be  paid  to  the 
vicar  free  of  rates,  if  the  amount  of  the  corn  rents  had  been 
deducted  from  the  value  of  the  land,  part  of  that  value  would  have 
escaped   from  being  rated.     Nor  was  any  injustice  done  to   the 

0?)  It  is  pointed  out  in  Clunitcr  v.  Gluhh  (1829),  9  B.  &  C.  479,  at  p.  482,  that 
R.  V.  Lamheth  is  "  varionsly  reported  "  :  see  1  Str.  52.5  ;  8  Mod.  61  ;  II  Mod.  375  ; 
Fortescue,  318.  The  report  in  8  Mod.  (Jl  makes  the  decision  turn  on  the  fact  that 
the  farmers  of  the  tithes  made  a  jirotit ;  but  this  '•  must  be  a  mistake  "  :  per  Lord 
Tenterden,  C..J.,  in  Chnntci-y.  Gliil^b,  supra. 

(0  (1823),  1  B.  &  C.  485. 

(  /■)  (1829),  9  B.  &  C.  479.  (-7)  (1835),  5  Nev.  &;  M.  119. 

()()  (1864),  33  L.  J.  :M.  C.  137.  There  is  another  report  of  this  case  in  16  C.  B. 
(X.S.),  at  p.  38,  which  appears  to  be  untrustworthy.  The  headnote  entirely  misses  the 
poiiit  decided,  and  in  the  last  line  on  p.  55,  the  substitution  of  the  word  "  vicarial  " 
for  "  rectorial  "  has  rendered  part  of  the  judgment  of  Williams,  .T.,  meaningless. 
The  first  sentence  on  the  same  page  must  also  be  wrong,  since  the  Tithe  Commutation 
Act  was  not  passed  till  forty  years  after  the  local  Act  on  which  the  case  was  decided. 

(0  6  &  7  Will.  4,  c.  71  :  ride  .vipra,  p.  428. 

(/.•)  6  &  7  Will.  4,  c.  96  .   vide  sujjra,  p.  428. 
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rector  ;  for  the  lands  allotted  to  him  no  donht  represented  the 
full  value  of"  both  oreat  and  small  tithes,  without  any  deduction 
lor  rates,  or,  in  other  words,  the  net  value  of  the  great  and  small 
tithes,  phis  the  rates  therein  ;  pro  tanto  those  lands  were  larger 
and  more  Aaluable  than  they  would  have  ])een  had  the  rates  been 
deducted  from  the  tithes.  And  the  corn  rents  })ayable  to  the 
vicar  no  doubt  represented  the  net  value  of  the  small  tithes.  So 
that  the  interest  in  the  lands  renuiinin^  in  the  hands  of  the  rector 
represented  the  net  value  of  the  great  tithes,  plus  the  rates  on 
both  great  and  small  tithes.  Moreover,  the  charge  of  the  vicar's 
corn  rents  on  the  lands  allotted  to  the  rector  was  not  a  diminution 
of  the  value  of  the  lands,  but  a  distribution  of  that  value  between 
two  persons  :  the  tenant  from  year  to  year  would  not  pay  his  landlord 
a  less  rent  because  part  of  the  rent,  when  paid,  would  be  handed 
over  to  the  vicar.  And  if  it  be  assumed  that  the  lands  subject  to 
the  corn  rents  were  in  the  hands  of  the  rector,  to  make  a  deduction 
from  their  value  on  account  of  the  coim  rents  would  be  to  fall  into 
the  error  of  "  confounding  the  rateable  value  of  the  property  occu- 
pied with  the  remunerative  value  to  the  particular  occupier"  (/). 

Deductions    &om    tithe    rentcharge   to   ascertain   rateable 

value. — Before  going  into  details,  it  may  be  convenient  to  give  a 
summary  of  the  points  which  have  been  decided  under  this  head. 

In  order  to  ascertain  rateable  value,  the  rentcharge  must  be 
assumed  to  be  let  (;«),  for  the  Parochial  Assessments  Act,  183(:), 
s.  1  (n),  applies  ;  but  as  the  language  of  that  Act  is  literally 
applicable  only  to  corporeal  hereditaments,  it  is  necessary  in  the 
assessment  of  the  tithe  owner  to  proceed  by  analogy,  which 
analogy  must  be  as  large  and  liberal  as  is  necessary  to  effectuate 
substantial  equality  in  the  assessment,  and  at  the  same  time  com- 
patible with  the  maintenance  of  the  principle  (o).  Deductions 
must  be  made  from  the  total  income  of  the  rentcharge  in  res})ect 
of  the  remuneration  of  a  collector,  legal  costs  and  out  of  pocket 
expenses,  bad  debts  and  irregularity  in  payments,  and  tenant'^ 
rates  and  taxes  (y/)  ;  and  for  "tenths,"  "first  fruits,"  and  other 
ecclesiastical  dues  (y).  But  no  deduction  can  be  made  on  account 
of  the  personal  services  of  the  incumbent  (?■),  nor  on  account  of  a 

(I)  See  E.  V.  RJiyiiuwi/  Rail.  Co.  (ISG't),  L.  R.  4  Q.  B.  276.  at  p.  283  ;  siijmi, 
p.  249. 

(7")  Dftnt  and  Chapter  of  St.  A.saph  v.  Llanrliniadr-Yn-Morhnant.  [1897] 
I  Q.  B.  r>ll  ;  Kyde  &  Konstam's  Kat.  App.  (1894—1904),  1G3  ;  the  Hacltncii  Tithe 
Case,  R.  v.  Goodchild  (1S.58),  E.  B.  &  ¥..  1. 

(7t)  Set  out  in  Ai)pendix  II.,  infra. 

00  See  the  Hacltncy  Tithe  Ca.se,  B.  v.  Goodchild  (I8r,.S),  K.  B.  &  E.  1,  at  p.  41. 

(y>)  See  the  cases  cited  above  in  note  (?»)•  -^s  to  what  are  included  in  tenant's 
rates  and  taxes,  ride  infra,  p.  441. 

(«/)  See  the  ITuelineij  Tithe  Ca.se.  cited  above  ;  R.  v.  Capcl  (1840),  12  A.  &  E. 
382  ;  and  R.  v.  Joddrell  (1830),  1  B.  &  Ad.  403. 

(r)  See  R.  v.  Joddrell  (1830),  I  B.  A:  Ad.  403  :  the  Jfarhney  Tithe  Caxe,  R.  v. 
Goodchild  (18.58),  E.  B.  .V:  E.  1  :  et  ride  infra,  p.  443. 
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curate's  salary,  whether  the  curate  be  employed  as  a  substitute  for, 
or  in  addition  to,  the  incumbent,  and  even  though  employment  of 
a  curate  by  the  incumbent  may  be  compulsory  (s),  nor  on  account 
of  sums  charged  on  the  tithe  and  payable  to  the  clergy  of  another 
parish  (t)  ;  nor  on  account  of  the  necessary  repairs  of  the 
chancel  (ji)  ;  nor  on  account  of  interest  and  principal  payable 
to  the  Governors  of  Queen  Anne's  Bounty  for  money  borrowed 
for  rebuilding  the  parsonage  house,  and  secured  by  a  mortgage  of 
the  tithe  rentcharge  (.r).  Nor  can  a  deduction  be  allowed  for  the 
hypothetical  tenant's  profits,  unless  it  is  found  that  the  amount 
allowed  for  collection  is  insufficient,  and  that  something  further 
must  be  allowed  to  induce  the  hypothetical  tenant  to  take  the 
rentcharge  (t/). 

Rates  and  taxes. — The  definition  of  "  net  annual  value  "  in 
s.  1  of  the  Parochial  Assessments  Act,  1836  {2),  makes  that  value 
a  rent  "  free  of  all  tisual  tenant's  rates  and  taxes."  These  do  not 
include  the  land  tax  {a),  but  they  do  include  the  poor  rate  (b),  and 
the  general  rate,  and  the  lighting  rate  made  under  s.  161  of  the 
Metropolis  Management  Act,  1855  (0).  As  the  owner  of  tithe 
rentcharge  is  now  liable  to  pay  only  one  half  of  certain  rates 
(supra,  pp.  116,  117),  the  deduction  for  "tenant's  rates  and  taxes  " 
must  (in  the  writer's  opinion)  be  reduced  in  proportion  ;  though 
in  answer  to  a  question  in  parliament  the  Attorney-General  is 
reported  to  have  said  that  the  whole  rate  is  to  be  deducted  as 
before  the  Tithe  Rentcharge  (Rates)  Act,  1899  (d),  and  this  view 
has  been  adopted  at  quarter  sessions  {e).  But  the  hypothetical 
tenant  would  surely  give  a  higher  rent  in  consequence  of  the 
reduction  in  the  rates  which  he  will  have  to  pay  ;  and  that  half 
of  the  rates  which  is  paid  by  the  Crown  does  not  seem  to  come 
within  the  words  "  tenant's  rates  and  taxes." 

The  question  whether  any  deduction  can  be  made  for  income  tax 
seems  open  to  some  doubt.     In  the  Hackney  Tithe  Cases  (/"),  and 

(.?)  See  I?.  V.  Slwrford  (1867).  L.  R.  2  Q.  B.  503,  overruling  (on  this  point)  the 
Hackney  I'itJw  Cane,  cited  above,  and  other  cases  :  vide  infra,  p.  444. 

(0  Lawrence  v.  TuUeshvnt  KnifiMs  (1862),  31  L.J.  M.  C.  148,  infra,  pp.  443,  444. 

(«)  Dean  and,  Ch((pter  of  St.  Asaph  v.  Llanrhaiad r-Yn-Mochnant,  [IST^T] 
1  Q.  B.  511,  cited  above.     See  further  as  to  this  point.  ]i.  445,  infra. 

(«•)  See  the  Hackney  Tithe  Case  (1858),  E.  B.  &  E.  1.  at  p.  55. 

(?/)  See  the  St.  Asaph  Case,  snpra,  and  the  Hackney  Tithe  Case  (1858).  E.  B.  .t  E. 
1,  at  p.  60  ;  see  also,  p.  445,  infra. 

(-)  Set  out  in  Appendix  II.,  infra. 

la)  See  the  Hackney  Tithe  Case,  B.  v.  Goodehild  (1858).  E.  B.  &  E.  1,  at  p.  47. 

lb)  Ihid.  :  see  E.  B'.  &  E.  I,  at  p.  43. 

{c)  Hackney  Tithe  Case  (1858),  E.  B.  &  E.  1,  at  pp.  41—46:  et  ride  supra, 
p.  157. 

(d)  See  "The  Times,"  May  29th,  1900. 

00  Stokes  V.  Wi.^hech  As.sessment  Committee  (1900),  64  J.  P.  442  ;  at  the  Isle  of 
Ely  quarter  sessions.  The  respondents  did  not  appear,  so  that  the  case  was  argued 
on  one  side  only. 

(/)  (1858),  E.  B.&  E.  ]. 
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in  the  Lamlierhur.'it  Titlie  Case  (//),  \vliioli  was  ar^i'ued  and  decided 
with  them,  the  several  appellants  (the  owners  of  the  tithe  rent- 
diaries),  aecordino-  to  the  sj)ecial  cases  stated  for  the  opinion  of 
the  court,  claimed  a  deduction  for  "  property  tax  "'  (//),  by  -which 
was  a})parently  meant  income  tax  under  Schedule  A.,  which  is 
eharo-eable  und(M-  s.  2  of  the  Iiu-ome  Tax  Act,  1853  (/),  "for  and 
in  respect  of  the  proi)erty  in  all  lands,  tenements,  hereditaments, 
and  heritaoes  in  th<>  United  Kingdom.*'  The  arguments  related 
mainly,  if  not  entirely  (k),  to  that  tax,  and  to  the  power  of  the 
tenant  to  deduct  the  sum  paid  for  tlu^  tax  from  his  rent  (/),  and  it 
was  contended  on  both  sides  that  the  land  tax  and  the  "  property 
tax"  stood  on  the  same  footing.  But  in  the  judgment,  without 
dealing  with  the  arguments,  Coleridge,  J.,  merely  said,  "  For 
what  is  called  the  tenant's  property  tax  he  is  certainly  entitled  to 
an  allowance."  This  was,  therefore,  a  decision  as  to  a  claim  which 
was  not  raised  in  the  special  cases,  and  was,  at  best,  only  an  after 
thought  which  occurred  to  counsel  in  the  course  of  the  argument. 
It  is  true  that  in  WiUlams  v.  Llaivjeimcen  ('»)'  Ji^cting  on  the 
decision  in  the  Hackney  Tithe  Case,  it  was  admitted  by  counsel 
that  ''  tenant's  property  tax"  under  Schedule  B.  of  the  Income 
Tax  Act,  1853  (/),  should  be  deducted,  but  the  court  were  not 
asked  to,  and  did  not,  decide  th(>  point.  The  claim  for  the 
deduction  of  "tenant's  property  tax  "  therefore  rests  solely  on  the 
authority  of  the  Hackney  Tithe  Case  (n),  and  it  is  submitted  that 
on  this  })oiut  that  decision  is  open  to  considerable  doubt  for  the 
following  reasons.  It  is  believed  that,  as  a  matter  of  practice,  no 
attempt  is  ever  made  to  charge  income  tax  both  under  Schedule  A. 
and  under  Schedule  B.,  where  tithe  rentchai'ge  is  actually  let  to  a 
tenant  ;  and  the  legality  of  an}'  charge  under  Schedule  B.  is 
certainly  far  from  clear.  Further,  the  inadmissibility  of  the 
deduction  had,  before  the  decision  of  the  Hackney  Tithe  Case, 
already  been  established.  The  deduction  had  been  allowed  in 
R.  V.  Great  Western  Rail.  Co.  (o),  wdiere  the  court  complained  of 
the  insuflftcient  statement  of  the  facts,  and  of  the  shortness  of  the 
ai-gument.  But  in  Ji.  v.  Southampton.  Dock  Co.(j>),  the  (juestion 
was  re-argued  at  length,  and  the  court  disallowed  the  deduction. 
This  decision  was  not  cited  in  the  JIackney  Titlie  ('ase,  no  doubt 

Oi)  See  E.  B.  k.  E.  1,  at  ]..  22. 

(//)  Sec  E.  B.  &  E.,  at  pp.  i).  12,  28.  (i)  Kl  .\;  17  Vict.  c.  34. 

(/.•)  See  E.  B.  &  E.,  pp.  27,  2i»,  33.  In  the  report  in  27  L.  J.  M.  C,  at  p.  237  (but 
not  in  the  other  report  at  all),  the  "pi-operty  tax  payable  by  the  tenant  in  respect  of 
his  occupation  "  is  mentioned,  apparently  after  it  was  seen  that  the  chiim  for  a  de- 
dncti(3n  for  landlord's  property  tax  must  be  abandoned  as  untenable. 

(/)  See  5  &  «  Vict.  c.  3.-),  ss.  63  (ix).  73  ;   KJ  &  17  Vict.  c.  3i,  s.  3.'"). 

(w)  (ISCl),  31  L.  .1.  M.  C.  7>i. 

Ill)   (18.->S).  E.  B.  k  E.  1. 

(())  C184(!).  6  Q.  B.  179,  at  p.  20.5  :   ridi'  supra,  p.  2.j(5. 

OO  (l*^-'l),  li  Q-  B.  587,  at  pp.  601.  606,  611  :   cido  supra,  p.  2.j6. 
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because  the  point  was  not  raised  in  the  special  case  ;  and  it  is 
submitted  that  a  decision  under  such  circumstances,  abnost  without 
argument,  is  not  of  sufficient  authority  to  overrule  the  ex})ress 
decision  in  R.  v.  Soutliampton  Dock  Co. 

No  deduction  for  serYices  of  the  incumbent,  or  for  salary 
of  curates. — A  deduction  from  tithes  or  tithe  rentcharge,  in 
respect  of  the  value  of  the  incumbent's  personal  services,  has  never 
been  allowed.  The  claim  was  made  and  disallowed  in  R.  v. 
Joddrell  (q).  and  in  the  Hachney  Titlie  Case  {R.  v.  Goodchild)  (r). 
In  the  last-mentioned  case,  Coleridge,  J.,  said  (s)  :  "  The  relation 
[between  the  pastoral  duty  and  the  endowment  of  the  benefice] 
is  not  a  relation  of  the  same  kind  as  that  between  the  farmer's 
labour  and  the  productiveness  of  his  farm  :  there  is  nothing  in  it 

like  cause  and  effect The  personal  labours  of   the 

incumbent  are  not  a  charge  on  the  tithes,  but  on  his  personal 
conscience  ;  and  in  a  matter  of  poor  rate  are  simply  out  of  the 
question." 

A  deduction  was  at  one  time  allowed  for  the  salary  paid  to  a 
curate,  but  cannot  now  be  claimed.  In  the  Hackney  Titlie  Case  (t), 
it  was  held  that  a  deduction  for  the  salary  of  a  curate,  who  was  to 
act  as  the  substitute  of  the  incumbent,  was  not  permissible,  but 
might  be  made  where  the  services  of  a  cui'ate  were  required  in 
addition  to  those  of  the  incumbent  (ii).  But  in  Wheeler  v. 
Jhirmington  (y),  the  court  refused  to  extend  the  principle  to  the 
following  circumstances  :  the  lay  impropriators  of  the  tithes  of 
the  parish  of  Burmington  granted  a  lease  of  the  tithes  at  a  nominal 
rent  to  the  vicar  of  Wolford,  he  covenanting  to  serve  the  cure  of 
Burmington  either  by  himself  or  a  curate.  The  court  held  that  in 
rating  the  tithes  in  the  parish  of  Burmington,  a  deduction  for  the 
salary  of  the  curate  could  not  be  allowed  ;  and  some  doubt  was 
thrown  on  the  Hackney  Tithe  Case.  Blackburn,  J.,  said  :  "  The 
vicar  of  Wolford  has  become  lessee  of  the  tithes,  and  he  pays  rent 
in  services  instead  of  in  money.  If  he  paid  in  money  he  could  not 
deduct  the  amount."  It  was  also  held  in  R.  v.  Groves  (r)  that  in 
rating  the  lessee  of  tithe  rentcharge,  charged  with  the  payment  of 
40/.  a  year  to  the  perpetual  curate  of  another  parish,  no  deduction 
should  be  made  for  such  payment.  As  was  pointed  out  during 
the  argument,  the  case  was  like  that  of  an  estate  the  rent  of 
which  was  divided  between  two  persons.  Similarly,  in  Jjaxorence  v. 
Tolleshunt  Knights  (a),  where  the  rector  of  a  parish  had  voluntarily 

C7)  (1830),  1  B.  &  Ad.  403.  (.y)  E.  B.  &  E..  at  pp.  .-)!,  .52. 

(,/•)  (18.5S),  E.  B.  ^:  E.  1.  (0  H.  v.  Goodchild  (1858),  E.  B.  &  E.  1. 

(»)  This  decision  was  tollowed  in  WUlianis  v.  Llaiujelmven  (1861),  31  L.  J.  M.  C. 
ol- ;  see  also  Overseers  of  Scriren-with-Tctitergate  v.  Fawcett  (18G3),  32  L.  J.  M.  C. 
IC.l. 

(y)  (1861).  31  L.  J.  M.  C.  57.  (~.)  (1860),  29  L.  J.  M.  C.  179. 

('0  (18G2),  31  L.  ,J.  M.  C.  148. 
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charged  his  tithe  rentcharge  with  the  perpetual  payment  of  an 
annual  sum  towards  the  stipend  of  the  incumbent  of  a  new  district, 
it  was  held  that  in  rating  the  rector  no  deduction  could  be  made 
in  respect  of  the  sum  so  deducted  from  the  rentcharge.  This 
decision  was  complementary  to  the  decision  in  Frend  v.  J'olleslmnt 
Knights  (b),  in  which  it  was  held  on  the  same  facts  that  the 
incumbent  receiving  the  payment  made  by  the  rector  was  not 
rateable.  Obviously,  if  the  rector  had  been  allowed  a  deduction, 
part  of  the  tithe  rentcharge  would  have  escaped  from  being  rated. 
No  doubt  this  happened  in  every  case  where  a  deduction  was 
allowed  from  tithe  rentcharge  in  respect  of  a  curate's  salary. 
Consequently  this  anomaly  resulted  :  If  a  new  ecclesiastical  district 
was  created,  and  towards  the  support  of  the  incumbent  an  annual 
payment  was  made  out  of  the  tithe  rentcharge  of  one  or  more 
parishes,  no  diminution  of  tlie  rateable  value  of  the  tithe  rentcharge 
took  place.  If,  however,  no  new  district  was  created,  but  a  new 
church  was  built,  and  the  curate  at  that  cliurch  was  employed  by 
the  rector  of  the  parish,  and  paid  out  of  the  tithe  rentcharge, 
the  rateable  value  of  that  rentcharge  was  pro  tanto  diminished, 
according  to  the  decision  in  the  Hackney  Tithe  Case  (c). 

Effect  of  the  Mersey  Docks  Case. — It  will  be  noticed  that  all 
the  cases  hitherto  cited,  allowing  a  deduction  in  respect  of  a 
curate's  salary,  were  decided  before  1865.  In  that  year  Jones  v. 
Mersey  Docks  (cl)  was  decided  by  the  House  of  Lords,  establishing 
the  principle  that  where  a  person  is  in  the  occupation  of  property 
yielding  a  profit,  the  occupier  is  rateable  in  respect  of  that  })rofit, 
and  it  is  quite  immaterial  whether  it  is  all  paid  to  him. 

In  M.  V.  Sherford  (e),  the  next  case  which  arose  as  to  the  rating 
of  tithe  rentcharge,  and  in  which  a  deduction  for  a  curate's  salary 
was  claimed,  it  was  held  that  this  principle  applied.  Mellor,  J., 
when  giving  the  judgment  of  the  court,  said  (  /')  : 

•■  We  think  the  only  ground  upon  which  the  Harloieij  Tithe  Cane  (f/)  could 
be  supported  was  that  the  incumbent  was  forced  to  employ  a  curate  to  assist 
him.  for  which  assistance  he  had  to  pay  out  of  the  subject-matter  in  respect 
of  which  he  was  rated,  and  so  the  occupation  by  him  of  the  rentcharge  was 
rendered  j^ro  tauto  less  beneficial. 

That  ground  is  really  overruled  by  the  late  decision  in  the  House  of 
Lords  (/().  ...  If  the  income  of  the  incumbent,  instead  of  being  a 
rentcharge,  were  derived  from  tithes  actually  let,  such  tithes  would  now  be 

(//)  (18.59).  1  E.  ic  Y..  7.-j3:  ride  .ii/pra,  p.  4:^G.        (c)  (18.J8),  E.  B.  &  E.  1. 

(r/)  (1865).  11  H.  L.  Cas.  443  :  ride  supra,  pp.  1.S2— 134. 

(r)  (lSf,7),  L.  R.  2  Q.  B.  503. 

(y)  (1SG7),  L.  K.  2  Q.  B.  503.  at  p.  510. 

(v)  (1S58),  E.  B.  &  E.  1.  The  judge  is  of  course  here  referring  only  to  the 
decision  in  the  Ilaclniry  Tithe  Case,  that  no  deduction  could  be  allowed  for  a  curate's 
salary.     The  decision  in  that  case  on  other  points  is  not  overruled  in  It.  v.  Slterford. 

(Ji)  Jones  V.  Mersey  Docks  (18G5),  11  H.  L.  Cas.  443. 
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rateable  in  the  hands  of  the  tenant,  subject  only  to  such  deductions,  if  any, 
as  were  necessary  to  maintain  the  property  in  such  a  state  as  to  command 
such  rent  ;  that  is,  the  rent  which  the  hypothetical  tenant  would  have  given 
in  order  to  be  allowed  to  take  the  tithes.  If  the  income  were  derived  from 
the  occupation  of  glebe,  it  would  have  been  rateable  at  such  rent  as  the 
hypothetical  tenant  would  have  given  after  making  such  deductions  as  would 
be  necessary  to  maintain  the  property  in  a  state  to  command  such  rent.  In 
neither  case  could  the  consideration  of  the  stipends  payable  to  the  curates 
have  entered  into  the  deductions  to  be  made  (/),  according  to  the  rule  estab- 
lished by  the  House  of  Lords.  .  .  .  The  subject-matter  of  the  occupa- 
tion which  is  rated  is  the  amount  of  the  tithe  rentcharge.  That  amount  is 
not  made  more  or  less  by  the  services  of  the  vicar  or  the  curates.  The 
hypothetical  tenant  would  give  the  same  price  for  the  occupation  of  the 
rentcharge,  whether  the  services  in  the  several  parishes  were  performed  by 
the  vicar  or  the  curates,  or  were  left  wholly  unperformed.  So  in  the  case 
of  an  income  from  glebe,  or  from  tithes,  the  occupation  value  of  either 
would  in  no  case  depend  upon  whether  the  services  were  performed  by  the 
incumbent,  or  by  a  curate,  or  were  not  performed. 

"  The  fallacy  of  the  argument  on  behalf  of  the  appellant  [the  vicar]  con- 
sists in  confounding  the  rateable  value  to  the  poor  rate  with  the  remunerative 
value  to  the  incumbent." 

No  deduction  for  repairs  of  chancel.— It  is  believed  that  it 
was  the  practice  for  many  years  to  allow  a  deduction  from  tithe 
rentcharge  in  respect  of  the  liability  (where  it  existed)  to  repair 
the  chancel  of  the  church  (^').  But  in  Dean  and  Chapter  of  St. 
Asaph  V.  Llanrhaiadr-  Yn-Mochnant  (/),  it  was  held  by  the  Court 
of  Appeal  (affirming  the  decision  of  the  Queen's  Bench  Division) 
that  no  deduction  could  be  allowed  under  this  head.  The  Queen's 
Bench  Division  so  held  on  the  ground  that  it  was  contrar}^  to  the 
general  principles  of  rating  to  look  at  what  was  done  with  profits 
after  their  receipt  ;  and  the  Court  of  Appeal  held  that  the  hypo- 
thetical tenant  had  nothing  to  do  with  the  repairs  of  the  chancel, 
and  would  be  under  no  obligation  to  do  the  repairs. 

Whether  any  deduction  can  be  claimed  for  tenant's  profits. 

— The  effect  of  the  cases  is  that  the  question  whether  any  deduc- 
tion can  be  allowed  for  tenant's  profits,  is  a  question  of  fact  ;  and 
the  overseers  (or  the  quarter  sessions  on  appeal)  are  not  bound  as  a 
matter  of  law  to  allow  a  deduction  under  this  head,  if  suflicient 

(/)  In  Overseers  of  Scriven-wlth-Tentergate  v.  Fawcett  (1(S63),  32  L.  .T.  M.  C. 
161,  it  had  been  held  that  the  deduction  for  a  curate's  salary  should  be  made  from 
the  whole  of  the  vicar's  income,  including  glebe,  and  this  notwithstanding  the  fact 
that  part  of  the  glebe  was  in  another  parish.  So  that  the  case  put  by  Mellor,  J., 
in  R.  V.  Sher/ord,  as  an  impossible  contention  had  actually  been  held  to  be  the  law. 

(/c)  See  the  argument  for  the  appellants  in  the  St.  Asaph  Case,  cited  below.  Sec 
-also  the  evidence  given  before  the  House  of  Lords'  Committee  on  "Parochial  Assess- 
ments "  (1850) :  answers  12,  2312,  2469  ;  but  see  also  answer  1.577.  From  the  answer 
first  cited,  it  appears  that  the  practice  was  so  well  established  that  in  a  government 
bill  introduced  (in  1850)  to  define  the  then  existing  practice,  a  deduction  for  the 
repairs  and  insurance  of  the  chancel  (where  charged  on  the  tithes)  was  expressly 
■authorised. 

(0  [1897]  1  Q.  B.  511  ;  Ryde  &  Konstam's  Rat.  App.  (1894—1904),  163. 
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has  been  allo^ved  for  tlie  remuneration  of  the  collector  to  induce 
the  hypothetical  tenant  to  take  the  rentcharge.  Where  deductions 
have  been  made  for  all  out  of  pocket  expenses  and  all  possible 
losses,  and  the  net  income  left  is  so  secure  that  the  hypothetical 
tenant  cannot  get  less,  but  may  get  more,  it  is  i)lain  tliat  the 
hypothetical  tenant  would  give  a  rent  practically  identical  with 
the  net  income  thus  ascertained.  As  was  said  by  Erle,  J.,  in  the 
argument  in  the  Hackney  Tithe  Case  (?h),  "  What  would  you  let 
1,000/.  in  the  funds  for  ?  Would  you  make  a  deduction  on  account 
of  the  trouble  of  applying  for  the  dividend  at  the  l)arik  ?  "  The 
question  whether  the  gross  income  of  a  tithe  rentcharge  has  been 
so  cut  down  by  deductions  as  to  leave  a  net  income,  the  security  of 
which  is  comparable  with  that  of  an  income  from  money  in  the 
funds,  is  obviously  a  question  of  fact.  In  the  Hackney  Tithe 
Case  (/<),  after  pointing  out  that  in  the  case  of  a  farm,  or  a  railwav, 
the  tenant  would  look  to  the  profits  he  could  make,  and  that  such 
profits  should  be  deducted,  the  judgment  proceeds  thus  : 

"  111  cases  where  the  sum  is  fixed  at  a  certain  amount,  no  profits  of  the  kind 
alluded  to  can  be  expected  or  exist  :  and  we  must  look  to  what  would  be  the 
real  inducement  to  a  tenant  to  take  a  demise  of  the  rentcharge.  Where  the 
amount  is  certain  to  be  paid,  a  moderate  compensation  for  the  trouble  of 
getting  in  the  money,  with  what  would  be  the  fair  allowance  to  meet  expenses 
and  contingent  losses,  would  be  the  inducement  to  a  tenant  to  take.  In  such 
cases,  where  he  made  a  profit  by  his  labour  as  collector,  that  alone  might  be 
a  sufficient  inducement  if  he  were  guaranteed  against  bad  debts  and  law 
expenses.  It  is  difficult  to  see  in  such  a  case  why  a  man  might  not  take  the 
tenancy  on  the  same  terms,  or  nearly  so,  as  the  collection. 

'•  By  the  statute,  the  assessment  ought  to  be  at  what  the  tenant  might 
reasonably  be  expected  to  take  for.  And  if  the  allowance  for  collection  would 
not  be  enough  in  addition  to  the  allowance  against  bad  debts  and  law  expenses 
the  tithe  owner  would  be  entitled  to  the  further  deduction  ;  but  in  a  case  like 
the  present,  we  should  think  that  the  sum  necessary  to  induce  a  tenant  to  take, 
in  addition  to  the  allowance  for  expenses  of  collecting,  for  bad  debts  and  for 
law  expenses,  would  be,  if  not  altogether  an  evanescent  quantity,  at  most  a 
very  small  sum." 

Some  doubt  was  supposed  to  have  been  thrown  on  this  decision 
by  the  remark  of  Blackburn,  J.,  in  the  course  of  the  argument 
in  Mersey  Docks  v.  Liverpool  (o),  that  in  the  case  of  a  lease  of 
tithes  "•  no  allowance  would  be  made  for  tenant's  profits,  but  a  rea- 
sonable remuneration  for  the  expense  and  trouble  of  collecting."  In 
Dean  and  CJiajder  of  St.  Asapli  v.  Llanrhaiadr-Yn-AIochnant  {p) 
the  Queen's  Bench  Division  appear  to  have  decided  that  Mersey 
Docks   V.  Liverpool  showed  that  a   deduction   for  tenant's  profits 

(wO  (1858),  E.  B.  &  E.  1,  at  p.  57, 

(«)  (18.58),  E.  B.  &  E.  1,  at  p.  (>1.  {,<)  (187B),  L.  R.  9  Q.  B.  84,  at  p.  92. 

Xp)  [18971  1  Q.  B.  511  ;  liyde  &  Kunstam's  Kat.  App.  (1894—1904),  1(33. 
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was  inadmissible  as  a  matter  of  law  ;  but  the  C'oui't  of  A})poal 
disallowed  the  deduction,  on  the  ground  that  the  deduction  was  not 
warranted  by  the  findings  of  fact  in  the  case  before  them. 
Lopes,  L.J.,  said  : 

"  Tithe  rentchargeis  to  be  assessed  like  all  other  property  according  to  the 
amount  at  which  it  might  reasonably  be  expected  to  let  to  a  tenant  from  year 
to  year,  and  beyond  allowances  for  expenses  of  collection,  law  expenses,  and 
bad  debts,  no  allowance  should  be  necessarily  made,  though  I  can  imagine 
cases  where  the  deduction  in  respect  of  tenant's  profits  might  be  made.  That 
would  only  be  in  a  case  where  it  was  proved  and  found  as  a  fact  by  the  sessions 
that  the  amount  of  the  deduction  in  respect  of  remuneration  to  the  collector, 
and  in  respect  of  other  expenses,  was  insufficient,  and  that  anything  allowed 
in  respect  of  tenant's  profits  was  allowed  in  addition,  because  the  deduc- 
tion was  insufficient.  There  is  nothing  of  that  kind  in  this  case.  The 
court  here  made  certain  proper  deductions  ;  but  they  also  held  that  a 
further  deduction  should  be  made  for  tenant's  profits.  In  my  opinion  that 
is  wrong.  I  think  they  mistook  the  effect  of  the  authorities.  The  justices 
appear  to  have  thought,  that  in  addition  to  the  remuneration  of  the 
collector,  however  sufficient  that  might  be,  they  ought  to  further  allow 
something  in  respect  of  tenant's  profits  ;  and  if  so  they  were  wrong.  I  am 
perfectly  clear  that  they  have  not  found  as  a  fact  that  the  amount  allowed 
for  collection  was  insufficient,  and  that  something  in  addition  should  be 
allowed  for  -tenant's  profits  on  that  ground.  I  think,  therefore,  that  the 
deduction  that  is  asked  for  in  respect  of  tenant's  profits  should  not  have  been 
allowed." 

Tithes  impropriate  and  payments  in  lieu  thereof. — Tithes 
impropriate  are  specially  included  in  the  statute,  43  Eliz.  c.  2, 
amono-  the  classes  of  rateable  property  :  there  can  therefore  be  no 
doubt  of  their  being  rateable.  But  in  some  cases  payments, 
resembling  tithes,  which  are  in  the  hands  of  lay  impropriators,  and 
have  been  loosely  called  "  tithes,"  haye  yet  been  held  not  rate- 
able, because  they  were  originally  not  strictly  "tithes."  As  in  the 
case  of  the  tithes  payable  to  the  parson  or  yicar  (q),  if  under  a 
special  Act  payments  are  substituted  for  "tithes  impropriate," 
the  substituted  payments  are  themselyes  rateable,  unless  specially 
exempt,  in  the  same  way  as  the  "  tithes  impropriate  "  were  origin- 
ally rateable  ;  but  the  rateability  of  the  substituted  payments 
depends  upon  the  question  whether  the  payments  for  which  they 
were  substituted  were,  strictly  speaking,  "  tithes  impropriate  "  ;  for 
if  they  were  not,  they  were  not  rateable  within  the  statue  4.3  Eliz. 
c.  2,  and  therefore  the  substituted  payments  are  also  not  rateable, 
unless  they  are  made  rateable  by  the  Act  creating  them.  This  appears 
from  Esdaile  y.  City  of  London  Union  (;■),  in  which  it  was  held  that 

(^)   Vide  supra,  p.  432. 

(?•)  (1887),  19  Q.  B.  D.  431  (affirming  18  Q.  B.  D.  599)  ;  Ryde's  Rat.  App.  (1886- 
— 1890),  lO.J.     The  early  history  of  the  payments  is  set  out  in  the  latter  report. 
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certain  ancient  payments  made  in  the  city  of  London  ^vere  not 
strictly  "  tithes  impropriate,''  and  therefore  that  neither  those  pay- 
ments nor  modern  payments  substituted  for  them  were  rateable. 
The  facts  were  as  follows  :  In  the  city  of  London  by  immemorial 
custom  eyery  householder  made  certain  payments  to  the  cler<jy  on 
Sundays  and  certain  saints'  days.  The  amount  of  these  payments 
being  disputed,  an  Act  was  passed,  37  Hen.  8,  c.  12,  and  a  decree  was 
made  by  commissioners  appointed  under  the  Act  ordering  that  "  the 
citizens  and  inhabitants  of  the  city  of  London  and  liberties  of  the 
same  for  the  time  being  shall  yearly  without  fraud  or  coyin  for  eyer 
pay  their  tithes  (s)  to  the  parsons,  vicars  and  curates  of  the  said  city 
and  their  successors  for  the  time  being  after  the  rate  following  :  " 
[then  followed  a  scale  of  payments  in  proportion  to  the  rent  of  the 
house  occupied  at  16^d.  for  eyery  10.?.  of  rent] .  The  remedy  in  case 
of  non-payment  was  not  distress,  but  imprisonment  of  the  defaulter. 
The  payments  under  this  decree  became  subsequently  yested  in  the 
appellants  as  lay  impropriators,  and  by  a  special  Act  passed  in  1881, 
"  all  tithes  and  sums  of  money  in  lieu  of  tithes  whatsoever  arising  or 
growing  due  in  the  parish  "  (except  upon  certain  railway  stations) 
were  extinguished,  and  the  tithe-owner  was  to  receiye  '"  in  lieu  and 
^satisfaction  of  the  tithes  and  sums  of  money  in  lieu  of  tithes  so 
ceasina"  and  extinguished,  and  to  which  he  would  haye  been  entitled 
if  the  Act  had  not  been  passed,  the  annual  sum  of  6,500/."  to  be 
collected  by  the  overseers  by  means  of  a  rate  to  be  levied  like  the 
poor  rate.  The  Act  contained  no  clause  expressly  declaring  the 
sum  of  6,500/.  to  be  either  liable  to,  or  free  from  rates  and  taxes. 
It  contained  a  proviso  that  the  payment  of  6,500/.  might  be 
redeemed  by  a  sum  sufficient  (if  invested  in  consols)  to  produce 
an  income  of  6,500/.,  and  it  was  admitted  that  neither  the  sum  of 
6,500/.  nor  the  so-called  "  tithes  "  for  which  it  was  substituted  had 
ever  in  fact  been  rated  (^).  It  was  held  that  the  payments  made 
under  the  Act  of  Henry  8  were  not  "  tithes  "  within  43  Eliz.  c.  2, 
and  that  the  payment  substituted  for  them  was  not  rateable,  for  the 
following  reasons  :  that  the  fact  that  no  attempt  had  been  made 
for  nearly  300  years  to  rate  the  payments  suggested  that  they  were 
not  rateable  ;  that  the  Act  of  1881  did  not  intend  that  the  annual 
payment  of  6,500/.  should  be  rated,  because  it  enabled  the  rate- 
payers to  substitute  an  income  of  the  same  amount  from  consols, 
which  would  clearly  not  be  rateable  :   that  the  fact  that  the  Act, 

(.?)  The  payments  were  in  this  and  all  the  subsequent  Acts  invariably  described  as 
"  tithes." 

(^)  The  evidence  of  usage  was  (it  is  submitted)  admissible  ;  for  the  question  really 
was,  what  was  the  nature  of  the  original  payments  for  which  the  payments  under  the 
Act  of  Henry  8  were  substituted  !  The  custom  would  throw  some  light  on  this 
question,  for  if  the  original  payments  had  been  tithes,  and  therefore  rateable,  it  was 
not  likely  that  the  payments  under  the  Act  of  Heiuy  8  should  be  allowed  to  be 
exempt,  there  being  nothing  in  the  Act  to  create  an  exemption.  See  further  as  to 
when  evidence  of  usage  is  admissible,  supra,  pp.  354,  355. 
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37  Hen.  8,  c.  12,  spoke  of  the  payments  under  the  Act  as  "  tithes  " 
did  not  make  them  tithes  ;  that  those  payments  were  not  tithes 
because  they  were  not  recoverable  (as  tithes  were)  by  distress,  but 
by  a  personal  remedy  (»)  :  that  they  were  charged  on  the  rents  of 
houses  which  at  common  hiw  were  not  subject  to  tithes  :  and  that 
if  tithes  (in  the  true  sense)  existed  in  the  city  of  London,  at  the 
passing  of  37  Hen.  8,  c.  12  (which  was  not  clear),  that  Act  did  not 
extinguish  such  tithes,  and  therefore  the  new  payments  under  the 
Act  were  not  rateable  (c). 

00  Cf.  Edwards  v.  St.  OIarc\t,  Kvde's  Rat.  App.  (1891—1893),  293  ;  supra. 
p.  434.  ' 

(.?•)  See  R.  V.  Great  Tlainhhton  (1834),!  A.  &  E.  14.".;  IL  v.  Christ oplicr'son 
(1885),  16  Q.  B.  D.  7  ;  supra,  pp.  432.  433. 
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Preliminary. — There  has  been  not  a  little  conflict  of  judicial 
opinion  in  the  cases  decided  with  reterence  to  the  ratinn-  of  ])ul)lic- 
houses  ;  nor  can  it  be  said  that  the  principle  on  which,  or  the  way 
in  which,  their  rateable  value  must  be  determined  is  clearly  estab- 
lished. Before  ^oino;  into  details,  it  may  be  useful  to  state  a 
summary  of  the  decisions. 

In  yaluin^'  a  licensed  })ublic-h()use,  the  existence  of  the  license 
must  be  taken  into  account  (a)-  Where  the  occupier  of  the 
premises  is  "tied"  to  a  ])artieular  brewer  (that  is,  is  bound  to 
purchase  all  his  malt  liquors  of  him),  the  existence  of  the  "tie" 
must  not  be  taken  into  account,  ami  the  rateable  value  must  be 
measured  by  the  rent  which  miiijht  be  expected  from  a  tenant  who 
was  free  from  the  tie  {!>).  It  is  not  easy  to  determine  how  far  it 
is  ])ermissil)le  to  oive  evidence  of,  and  to  take  into  account,  the 
precise  amount  of  trade  which  the  particular  person  in  occu})ation 
actually  is  doing,  or  the  precise  amount  of  the  profits  which  such 

(«)  R.  V.  Bradford.  (1815),  4  M.  &  S.  .S17,  infra,  p.  A:>2  ;  Cartwright  v.  Scid- 
roates  ihiion,  [ls;)9]  1  Q.  B.  (JCT  ;  [1900]  A.  C.  150  ;  l{vde  &  Konstam's  liat.  App. 
(1S9-1— 1904),  ]ti7.  Cf.  lIV.s-/'  Middlesex  Watrruvrltsw  Colrmnii  (1885),  14  (^.  B.  1). 
529  ;  infra,  ]>.  453. 

(h)  Ovcrxccrx  of  Sundcrhind  v.  Sunilcrhind  Union.  (18G5),  34  L.  J.  M.  C.  121, 
infra,  p.  453  ;  in  effcet  overruling  Allixon  v.  Mo  nli  wear  mouth  (1854),  4  E.  >!c  B.  13, 
infra,  p.  453  ;  see  also  London  Counti/  Council  v.  C'ifi/  of  London  Hrewenj  Co. 
(1897),  14  T.  L.  It.  69  ;  Brndford-on-Aron  Union  v.  White,  [1898]  2  Q.  B.  630; 
infra,  p.  464. 
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a  person  makes.  It  was  at  one  time  held  that  where  the  ordinary 
evidence  of  experts  can  be  given  to  show  what  is  the  market  value 
— the  letting-  value — of  similar  public-houses  in  the  same  town  (e), 
evidence  of  the  actual  occupier's  takings,  and  of  the  trade  which 
he  does,  is  inadmissible  (d) :  but  that  in  exceptional  cases,  such  as 
that  of  a  licensed  refreshment  room  at  a  railway  station  (e),  or  in 
the  case  of  a  public-house  in  exceptional  circumstances,  where  it 
is  not  possible  to  compare  other  premises  which  are  actually  let, 
and  have  a  recognised  market  value,  then  it  is  permissible  to 
inquire  into  the  trade  which  the  actual  occupier  is  doing  (/'),  and 
to  tind  out  what  money  can  be  made  out  of  the  occupation.  But 
the  House  of  Lords  appear  to  have  held  that  these  inquiries  are 
permissible  in  most,  if  not  in  all  cases  ((/). 

The  existence  of  the  license  must  be  taken  into  account.  — 

Although  this  point  is  now  well  established  (A),  it  may  be  useful 
to  consider  the  reasons.  It  has  been  contended  that  the  license 
to  sell  intoxicating  liquors  is  a  personal  privilege  granted  to  the 
occupier,  and  does  not  increase  the  value  of  the  hereditament, 
though  it  may  increase  the  trade  profits  which  the  licensee  can 
make  :  and  therefore  that,  as  a  matter  of  law,  the  existence  of  the 
license  ouoht  not  to  be  taken  into  account.  But  there  is  no 
difficulty  in  determining  the  law  when  once  the  facts  are  under- 
stood. 

A  publican's  license  is  not  like  a  dog  license,  or  a  license  to 
carry  a  gun  :  it  does  not  confer  a  privilege  on  the  holder  of  the 
license  wherever  he  may  choose  to  live,  but  it  is  a  license  to  a 
particular  person  to  carry  on  a  specified  trade  at  a  particular  ])lace. 
If  a  yearly  tenant  holds  a  license,  the  practical  effect  of  the 
licensing  Acts,  as  administered  by  the  Justices,  is  that  he  cannot 
(without  the  consent  of  his  landlord)  transfer  the  privilege  given 
by  the  license  to  other  premises  which  are  not  licensed.  The 
number  of  licensed  houses  in  a  given  area  is  (in  practice)  more  or 
less  strictly  limited  ;  and  consequently  the  owners  of  those  houses 
know  that  a  tenant  who  wishes  to  carry  on  the  trade  of  a  publican 
must  take  one  of  the  houses  already  licensed.     The  landlords  have 

(<•)  As  to  the  question  wliether  the  letting  value  of  public-houses  in  another  town 
could  be  given  in  evidence,  see  Uadds  v.  Snidh  Shichlx.  [ISt).")]  2  Q.  B.  133,  at 
p.  HO,  per  KiGBY,  L..I.  ;  and  Carticr/{/Jif  v.  Sciilcxitcs  Union,  [IS'.)!)]  1  Q.  B.  667, 
at  p.  677  ;  Kyde  &;  Konstam's  Bat.  App.  (189J — rJ04),  167,  at  p.  180  :  per  A.  L. 
Smith.  L.J. 

(rf)  Doddx  V.  South  Shk-hh,  [189.")]  2  Q.  B.  133  ;  infra,  p.  455.  But  the  authority 
of  this  case  is  shaken  by  Cnrtwriqht  y .  Sculcoaten  Union,  [1899]  1  Q.  B.667;  [1900] 
A.  C.  150  ;  Kyde  vt  Konstams  Kat.  Ajip.  (1894— 1904),  167  ;  ivfni,  p.  459. 

(0  Clark  V.  Fisherton  Angar  (or  Aldrrhury  Union)  (1880),  6  Q.  B.  1).  139  ; 
.snj}ra,'\i.  171.  So,  too,  in  the  case  of  a  racecourse,  7?.  v.  Vcrrall  (1875),  1  Q.  B.  D. 
9  ;  supra,  p.  170. 

(/)  Dodds  V.  South  Shields,  nbi  svjira. 

{(/)  Cartwright  v.  Sculcoates  Union,  [1899]  1  Q.  B.  667;  [1900]  A.  C.  150; 
infra,  p.  459. 

(/()  See  the  cases  cited  in  note  (a),  supra,  p.  450. 
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not  an  absolnto  monopoly  in  law,  because  other  houses  may  be 
licensed  ;  the  monopoly  depends  on  the  fact  that  an  unlimited 
number  of  licenses  are  not  (and  are  not  likely  to  be)  granted.  If 
in  a  small  town  there  were  only  one  licensed  jniblic-house,  the  land- 
lord could  say  to  the  tenant,  "  On  these  premises  (and  on  these 
premises  only)  can  you  carry  on  the  trade  of  a  publican  in  this 
town.""  As  Ion;;  as  the  publican's  trade  is  known  to  be  more 
])roHtable  than  other  trades,  a  tenant  will  i)e  Ibund  wiliino-  to  take 
the  house  :  and  in  considering-  what  rent  the  tenant  can  (and  will) 
pay,  both  landlord  and  tenant  will  certaiidy  take  into  account  the 
fact  that  the  tenant  will  make  a  laroe  pvotit  by  his  occupation  (/), 
The  tenant  cannot,  in  the  case  supposed,  ^^o  elsewhere,  and  there- 
fore the  landlord  is  tlie  master  of  the  situation,  aiul  can  (and  in 
practice  does)  get  a  higher  rent  for  licensed  premises  than  he  gets 
for  similar  premises  which  are  not  licensed.  If  instead  of  a  small 
town  with  one  public-house  we  take  the  case  of  a  larger  town,  with 
ten  times  the  trade  and  ten  ])ublic-houses,  the  prol)lem  is  more 
complicat'.'d,  Init  the  nature  of  the  problem  is  not  altered.  As 
long  as  the  number  of  competitors  anxious  to  beconu' tenants  is  not 
less  than  the  number  of  licensed  pul)lic-houses,  the  landlords  of 
those  houses  will  always  l)e  able  to  get  higher  rents  than  can  be 
obtained  for  similar  premises  which  are  unlicensed. 

If  it  be  established  as  a  fact  that  higher  rents  are  giyen  for 
licensed  than  for  unlicensed  premises,  it  seems  to  follow  as  a 
matter  of  law  that,  in  considering  at  what  rent  licensed  premises 
may  reasonably  be  expected  to  let  (in  order  to  answer  the  problem 
invohed  in  the  definition  of  "  net  annual  yalue  "  in  the  Parochial 
Assessments  Act,  183t>),  the  existence  of  the  license  must  be  taken 
into  account :  for  "  all  that  could  reasonably  affect  the  mind  of  the 
intending  tenant  ought  to  be  considered"  (/). 

The  Canteen  Case:  R.  v.  Bradford. — The  earliest  case  on  the 
subject  is  /i.  y.  Jh-adford  {I ),  decided  before  the  passing  of  the 
Parochial  Assessments  Act,  1836.  h\  that  case,  Bradford  was 
the  tenant  of  a  canteen  in  Hythe  barracks,  for  which  he  jtaid  l.V. 
as  rent,  and  "also  the  further  sum  of  r>l()/.  tor  the  privilege 
of  using  the  same  as  a  canteen,  and  selling  therein  provisions, 
li(ju()rs,"  etc.  It  was  luild  that  the  two  ])ayinents  constituted  "  in 
substance  but  one  entire  rent  [layable  for  the  occuj)ation  of  a  real 

(/')  Sec  the  judgment  of  Lord  Brajiptox  in  Ctirtwriqht  v.  Sculeoatt's  Union, 
[l'.)00]  A.  C.  150,  at  p.  161;  Hyde  cV:  Konstam's  Hat.  Ajip.  (1894—1904),  1(57,  at 
pp.  19;l  194. 

(/••)  Si'e  the  judgment  of  Lord  IlALSBURY,  L.C.,  in  Curtirriqhf  v.  Sriilrodtrs 
Vniini,  [1S99]  1  Q.  B.  (Wu.  at  p.  (573  ;  Ryde  &  Konstam's  Kat.  App.  (1894—1904), 
1(17,  at  ]).  175:  see  also  pp.  li)5 — 1(!7,  xiipru.  The  (pu'stiou  wlietlier  any  part.  and. 
if  so,  how  much,  of  that  wliioh  a  tenant  pays  under  tlie  name  of  '•  rent  "  is  paid,  not 
for  the  hereditament  itself,  but  for  the  "goodwill  "  of  a  trade,  is  further  eousidered 
infra,  pp.  4(17 — 471. 
'(/)  {,\>^\b),  4  M.  &  S.317. 
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toneiiiont,  and  for  the  enjoyment  of  tli(^  advantages  belonging  to 
it  "(/?*).  Lord  Ellenborough,  C.J.,  coin[)ared  the  canteen  to  the 
case  of  a  "  soke-mill "'  at  which  all  the  inhabitants  of  the  neigh- 
bourhood were  bound  to  grind  their  corn  :  such  a  mill  would  let 
at  a  higher  rent,  and  would  therefore  have  a  higher  rateable 
value. 

It  may  be  useful  to  note  in  passing  the  distinction  between  a 
"  soke-mill "  and  a  brewery,  the  owner  of  which  has  bound  the 
tenants  of  puldic-houses  belonging  to  him  to  buy  their  beer  of 
him.  In  the  former  case  the  obligation  rests  upon  custom,  in  the 
latter  it  rests  upon  contract.  The  custom  binds  all  the  occupiers 
(whoever  they  may  be)  of  certain  houses  :  the  contract  with  the 
tenant  of  a  tied  house  is  voluntarily  entered  into,  and  may  be 
terminated  by  agreement  at  any  moment.  Again,  the  brewer  may 
sell,  or  pull  down,  his  brewery,  and  still  retain  the  benefit  of  his 
coA^enant  with  the  tenants  of  tied  houses,  and  may  carry  his  trade 
to  another  brewery  in  another  parish  ;  but  the  owner  of  a  soke- 
mill  cannot  carry  away  the  benefit  of  the  right  attaching  to  his 
mill.  If  by  statute  the  tenants  of  all  public-houses  in  a  particular 
district  were  bound  to  buy  their  beer  at  a  particular  brewery, 
the  position  of  that  brewery  would  be  analogous  to  that  of  the 
soke-mill. 

In  West  Middlesex  Waterworks  v.  Coleman  (n)  it  was  held  that 
in  ascertaining  the  annual  value  of  a  public-house  for  the  purposes 
of  water  rate,  the  existence  of  the  license  must  be  taken  into 
account  ;  in  that  case  it  was  conceded  that  it  must  be  taken  into 
account  in  valuing  for  the  purposes  of  poor  rate. 

Tied  houses. — It  was  at  one  time  held  (o)  that  in  valuing  a 
brewery  to  which  jmblic-houses  were  tied,  the  additional  value 
given  to  the  brewery  by  the  existence  of  the  tie  must  be  taken 
into  account  as  part  of  the  rateable  value  :  and  the  necessary 
corollary  of  this  decision  is  that  the  diminution  in  the  value  of  the 
public-houses,  owing  to  the  tenant  being  "  tied  "  to  buy  beer  of  his 
landlord,  must  be  taken  into  account  in  valuing  the  public-houses. 
But  this  decision  was  in  effect  overruled  in  Overseers  of  Sunder- 
land V.  Sunderland  Union  (p),  in  which  the  majority  of  the  court 
held  that  in  valuing  tied  public-houses  and  the  breweries  to  which 
they  were  tied,  nothing  must  be  added  to  the  value  of  the 
breweries,  or  deducted  from  the  value  of  the  public-houses,  in 
consequence  of  the  tie.     This  decision  is  supported  by  Bradford- 

(;«)  A  reference  to  the  statutes  cited  in  the  argument  shows  that  under  the  statutes 
then  in  force  a  license  to  keep  an  ale-house  applied  to  a  particular  ])lace  only. 

(»)  (1885),  14  Q.  B.  D.  529.  The  case  also  decided  that  the  payment  of  a 
premium  for  a  lease  must  be  taken  into  account. 

(ri)  Allison  V.  Monkwcdrmoufli  Shan'  (1854),  4  E.  &  B.  13. 

{p)  (18G5),  34  L.  J.  M.  C.  121.  Erle,  C.J.,  who  dissented  from  the  view  of  the 
majority  of  the  court  in  the  Monkicrarnumth  Case,  formed  one  of  the  majority  who 
decided  the  Sunderland  Case, 
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on-Aro)i  Ciiio/i  V.  \\'/i/t(>  {>/),  nnd  l)V  I.oiuJon  Coinif)/  Couitc/I  v. 
C/ti/  of  London  lyrcweri/  Co.  (r),  and  (it  is  l)eli(>v('d)  is  now 
invariably  actod  n})on  in  practice.  In  the  Sunderland  Case  the 
court  assumed  that  the  publican's  profits  were  cut  down  ])y  reason 
of  the  tie,  because  lie  had  to  pay  more  for  his  beer  than  he  would 
have  to  pay  if  he  traded  in  a  free  house,  aiul  tliat  the  publican  paid 
less  rent  in  consequence  ;  but  it  was  held  that  this  did  not  atfect 
the  rateable  value.  It  was  said  by  Montague  Smith,  J.  {s)  : 
"  The  publicans  are  really  payino;  part  of  their  rent  in  the  extra 
price  they  are  charged  for  the  beer,  and  clearly  the  shape  in  which 
they  pay  cannot  alter  the  rateable  value." 

The  effect  of  the  decision  may  perhaps  l)e  put  thus  :  the 
definition  of  "  rateable  value"  in  the  Parochial  Assessments  Act, 
IHM,  takes  as  the  measure  of  value  the  rent  which  an  ordinary 
yearly  tenant  would  give,  if  he  had  nothing  more  or  less  than  those 
rights  and  liabilities  which  the  law  attaches  to  a  yearly  tenancy  : 
consequently  it  cannot  be  right,  in  the  case  of  a  tied  public-house, 
to  take  as  the  measure  of  value  the  rent  given  ])y  a  tenant  under 
unusual  and  onerous  covenants,  which  the  law  would  not  attach  to 
an  agreement  for  a  yearly  tenancy.  In  reality  a  tied  public-house 
is  worth  as  much  to  the  tenant  as  is  a  free  house,  although  the 
tenant  of  a  free  house  will  give  a  higher  rent  :  the  so-called  "rent" 
in  the  case  of  a  tied  house  does  not  represent  the  whole  of  the  value 
to  the  tenant,  and  the  real  rent  (as  pointed  out  by  Smith,  J.)  is 
partly  ])aid  in  the  extra  price  ])aid  by  the  tenant  for  beer.  So, 
too,  for  the  pur[)oses  of  inhabited  house  duty,  it  has  been  held  that 
the  rent  paid  by  a  tied  tenant  does  not  represent  the  real  rent 
which  the  house  is  worth,  but  only  part  of  that  rent  (f).  In 
Arnold  Perrett  c^-  Co.  v.  Jiadford  (u)  it  was  held  that  the  sale 
of  beer  to  a  tied  tenant  at  prices  higher  than  those  cliarged  to  free 
tenants  was  no  breach  of  a  covenant  by  the  landlord  to  sell  at 
"  the  fair  current  market  price."  and  AVkight,  J.,  seemed  to 
consider  it  a  fact  well  recognised  by  those  engaged  in  tlie  trade 
that  the  tenants  ol"  i'vec  houses  ol)tain  better  terms  than  tied 
tenants. 

The  difficulties  met  with  in  valuing  tied  public-houses  will  be 
further  considered  hereafter  (./■). 

In  what  cases  evidence  of  profits  is  admissible. — In  ascer- 
taining the  ainuial  value  of  a  public-house,  considerable  difficulties 
are  met  with.  If  the  public-house  is  actually  let  on  an  ordinary 
yearly  tenancy,  under  an  agreement  of  recent  date,  entered  into  in 
the  ordinarv  circumstances  which  reiiulate  "  the  hiffolino-  of  the 
market,"  there  is  no  doubt  that  the  rent  actually  paid  is  (/>r/md 

iq)  [1898]  2  Q.  B.  630  ;  infra,  p.  464. 

(r)  (1897),  14  T.  L.  K.  69.  (.?)  .S4  L.  J.  M.  C.  at  p.  136. 

fO    Walhrr  v.  Bri.sin/,  Printer  v.  Fleming,  [1900]  2  Q.  B.  735,  at  p.  747. 
(«)  (li'On,  17  T.  L.  K.  .-.Ol.  (./■)    Vide  infra,  p.  458. 
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facie  at  least)  the  best  possible  evidence  of  value.  And  the  C*ourt 
of  Appeal  has  held  that  if  the  public-house  to  be  valued  has  not 
been  so  let,  and  if  there  are  other  public-houses  (so  let)  with  which 
a  comparison  can  be  made,  and  evidence '' which  can  be  relied  on" 
can  be  given  by  experts  as  to  the  letting  value  of  other  public- 
houses  similarly  situated,  similarly  built,  and  of  the  same  size, 
then  the  ordinary  rule  applies  and  evidence  of  takings  or  profits 
cannot  be  given  (^).  In  exceptional  cases  {z)  profits  may  be 
looked  at  ;  but  not  otherwise.  But  there  is  great  difficulty  in 
ap{)lying  this  rule  :  for  it  assumes  the  existence  of  conditions,  the 
existence  or  non-existence  of  which  can  perhaps  only  be  proved  by 
breaking  the  rule  and  looking  at  the  profits.  In  dealing  with  one 
public-house,  a  valuer  may  say  (quite  honestly),  "  In  my  opinion 
it  may  fairly  be  compared  with  other  houses  named  ;  it  is  similarly 
situated  ;  and  it  is  not  an  exceptional  case."  One  of  the  con- 
siderations— perhaps  the  most  important — on  which  this  opinion  is 
based  is  the  estimate  which  the  valuer  makes  of  the  number  of 
chance  customers  which  the  ordinary  traffic  of  the  streets  will 
bring  to  the  house.  But  sup[)Ose  the  estimate  is  wrong  :  suppose 
the  valuer  estimates  the  weekly  takings  at  25/.,  and  the  other  side 
are  able  to  show  that  in  fact  the  actual  takings  amount  to  as  little 
as  10/.,  or  as  much  as  50/.,  the  evidence  is  apparently  admissible, 
because  it  will  tend  to  show  that  the  public-house  in  question 
cannot  fairly  be  compared  with  others,  and  that  it  is  not  similarly 
situated.  But  if  so,  the  general  rule  laid  down  in  Dodds  v.  South 
Shields  (a)  becomes  unworkable  :  for  in  order  to  see  whether  the 
case  is  governed  by  the  rule  there  laid  down  (that  actual  takings 
cannot  be  inquired  into),  it  is  necessary  to  do  the  very  thing  which 
the  rule  forbids. 

A  later  decision  of  the  Court  of  Appeal,  affirmed  in  the  House  of 
Lords,  CartwrigJd  v.  Sadcoafes  Union  (/>),  has  thrown  very  great 
doubt  on  the  correctness  of  the  decision  in  Dodds  v.  South  Shields  : 
and  as  there  is  some  difficulty  in  saying  how  far  the  two  cases  are 
consistent,  it  will  be  best  tosunnnarise  the  facts  and  the  judgments 
in  each  case. 

The  case  of  Dodds  v.  South  Shields. — In  Dodds  v.  South 
Shields  (c),  the  appellant  was  the  tenant  of  a  public-house  ((/)  in 
South  Shields  rated  at  -4 16/.  10*-.     At  the  sessions  the  respondents 

(/y)  See  Dodfh  v.  South  Shidda,  [1895]  2  Q.  B.  1H3,  at  pp.  187,  18S. 

(-)  As  ill  the  case  oi  a  racecourse,  M.  v.  Vervall  (1875),  1  Q.  B.  D.  9,  .supra, 
p.  170  ;  or  in  the  case  of  a  refreshment  ro(5m  at  a  railway  station,  C/tirk  v.  Alder- 
hury  Union  (1880),  (J  (4.  B.  D.  189,  xnpra,  p.  171. 

00  [189512  Q.  B.  183. 

(/O  [1899]  1  Q.  B.  (i67  ;  [1900]  A.  C.  150 ;  Eyde  &  Konstam's  Eat.  App.  (189i— 
1904),  167. 

(c)  [1895]  2  Q.  B.  188. 

(rZ)  The  writer  has  been  informed  by  one  of  the  counsel  engaged  in  the  case  that 
the  public-house  was  not  tied  ;  but  the  fact  is  not  stated  in  the  law  reports. 
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sou<;'ht,  1)V  cross-cxiimiiiation  and  ('xaniinatioii-iii-cliict'.  to  show 
the  amount  ot"  tho  a})pellant"s  avera<>('  weekly  takings.  The 
evidence  was  objected  to  and  rejected,  and  this  rulin<>-  was  affirmed 
hy  the  Queen's  Bench  Division  and  hy  tlic  ( 'ourt  otAjipeal.  Lord 
EsHKR,  M.R.,  said  (e)  : 

"In  dealing  with  inhal)ited  houses,  or  ordinary  l)usiiiess  premises  [i.e.,  not 
licensed  premises],  the  mode  of  determining  the  question  is  by  inquiring 
what  rent  is  given  for  similar  premises  in  similar  positions  in  the  same  place. 
That  is  the  general  rule,  though  the  amonnt  of  profit  that  a  man  is  making, 
or  the  amount  of  his  gross  profits  in  his  business,  would  be  questions  which 
might  be  not  immaterial  if  the  inquiry  were  what  could  a  tenant  afford  to 
give  ;  but  where  the  inquiry  is  Avhat  a  tenant  is  likely  to  give,  the  question 
either  of  his  gross  earnings  or  of  his  profits  is,  and  must  be,  wholly 
immaterial  (/')  :  and  it  is  in  fact  mischievous  and  oppressive.  So  that  such 
evidence,  where  you  can  get  the  ordinary  evidence,  ought  to  be  rejected,  not 
only  on  the  ground  that  it  is  immaterial,  but  also  on  the  ground  that  to  allow 
it  would  be  oppressive  and  unfair  (_r/). 

"  That  principle  is  admitted  in  ordinary  cases,  but  it  is  said  there  are 
exceptional  cases,  in  which  it  is  necessary  to  go  into  takings."  [After 
instancing  docks  (/*),  a  racecourse  (/),  and  a  refreshment  room  at  a  railway 
station  (A-),  the  Master  of  the  Rolls  continued  :]  "  AVhat  is  there  excep- 
tional in  the  case  of  a  public-house  in  a  large  town  ?  There  may  be  some 
public-house  or  some  hotel  in  exceptional  circumstances,  because  1  am  not 
going  to  say  there  is  not  ;  but  the  question  we  are  asked  is  with  regard 
to  a  public-house  in  a  town  where  there  are  many  other  public-houses.  If 
people  accustomed  to  South  Shields  can  give  evidence  which  can  he  relied 
on  (/)  as  to  what  is  the  rent  in  the  house  market  of  public-houses  similarly 
situated,  similarly  I)nilt,  and  of  the  same  size,  it  seems  to  me  that  the 
ordinary  rule  can  be  applied,  although  the  houses  are  licensed.  Then  it  is 
said  that  some  of  the  public-houses  in  South  Shields  are  tied  public-houses. 
Here  again,  if  there  is  one  tied  public-house  there  are  many  ;  and  what 
difficulty  can  arise  in  the  case  of  tied  p\iblic-houses  any  more  than  when 
the  houses  are  free,  I  cannot  see  (///).  I  think  therefore  the  same  rule 
applies  whether  they  are  tied  houses  or  not." 

And  A.  L.  Smith,  L.J.,  said  (?i)  : 

"  Where  there  is  a  tenement — whether  it  has  a  license  or  not  seems  to  me 
to  be  immaterial — and  it  is  desired  to  ascertain  the  rateable  value  of  that 
tenement,  and   there  are   other   similar  tenements.  I  do  not  say  like  tene- 

(0  [ISH.-)]  2  Q.  B.,  at  pp.  13.5— 1:57. 

(/)  The  learned  judge  sfeiiis  not  to  have  l)een  aware  that,  in  aitiuil  praeticc.  in 
considering  what  a  tenant  is  likely  to  yive,  the  gross  earnings  (as  shown  l>y  the  books) 
are  in  mo«t  cases  reganled  as  mo-t  material. 

(r/)  M>h-  infra,  ]ip.  457,  im.  4(51. 

(Ji)  Mei'xcii  Diichs  v.  Lirerpnul  (1873),  L.  K.  9  Q.  B.  84  :  .si/jn-u.  p.  KiS. 

CO  B.  V.  Vcrrull  (1875),  1  Q.  B.  D.  i>  ;  supra,  p.  170. 

(/.•)  Clark  v.  Aldcrhunj  Uiuon  and  Fishrrtoii  Angar  (1880),  (j  Q.  B.  D.  139  ; 
sujjra,  p.  171. 

(0  This  passage  seems  to  be  open  to  the  objection  that  evidence,  which  primA 
facir  can  be  relied  on,  might  be  shown  to  be  worthless  if  the  takings  were  given  in 
evidence  ;  in  which  case  it  would  be  necessary  to  give  that  evidence  in  order  to  see 
whether  the  evidence  was  admissil)le. 

(?»)    Vide  infra,  p.  458.  («)  [1895]  2  Q.  B.,  at  p.  138. 
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ments,  but  similar  tenements,  with  Avhich  a  comparison  may  be  nlade, 
general  evidence  of  experts  as  to  the  market  value  of  the  house  is  legitimate 
evidence.  .  .  .  The  position  of  the  house,  that  it  is  in  a  front  street, 
that  it  is  a  corner  house,  or  that  it  is  in  any  other  good  position,  are 
matters  to  be  taken  into  consideration  ;  and  the  rent  which  a  tenant  from 
year  to  year  would  give  for  the  premises  is  to  be  proved  by  calling  experts 
who  know  the  town  and  have  had  dealings  in  the  letting  of  public-houses, 
whether  tied  or  free,  and  from  their  knowledge  and  experience  can  say  that 
with  regard  to  the  public-house  which  is  the  subject-matter  of  the  inquiry, 
the  rent  which  a  tenant  would  give  from  year  to  year  is  such  an  amount. 
It  is  nihil  ad  rem  in  such  a  case  Avhetherthe  tenant  has  made  1,000/.  a  year 
in  the  house,  or  whether  he  has  lost  1 ,000/.  a  year  in  the  house.  Take  the 
case  where  a  tenant  has  neglected  his  business,  or  has  not  l^een  otherwise 
successful,  and  he  has  lost  1,00(1/.  and  is  out  of  pocket.  Is  that  house  to  be 
rated  at  nothing  ?  " 

Remarks  on  Dodds  v.  South  Shields. — It  is  extremely  difficult 
to  say  how  far  the  decision  in  I }odd,^  v.  South  Shields  (o)  has  been 
shaken  by  the  later  decision  of  the  (,'ourtof  Appeal  and  the  House 
of  Lords  in  Carticriglit  v.  Scidcoates  (/>).  The  latter  case  was 
held  by  the  Court  of  A])peal  to  be  distinguishable  on  the  tacts, 
but  in  the  House  of  Lords  it  was  suggested  that  if  Dodds  v.  South 
Shields  did  more  than  lay  down  a  convenient  rule  of  practice,  and 
laid  down  a  general  })rinciple  as  to  the  admissibility  of  evidence,  it 
was  wrong  (y). 

It  must  not  Ije  forgotten  that  the  rule  laid  down  in  Ifodds  v. 
South  Shields,  if  it  is  to  be  acted  upon,  cuts  both  ways.  In  that 
case  the  rule  was  laid  down  to  protect  the  publican,  but  it  may  be 
equally  well  used  against  him  ;  and,  when  it  is  so  used,  the  rule 
produces  what  appears  to  be  a  hardshij).  Suppose  a  new  railway 
station  is  opened  or  a  street  improvement  takes  place,  whereby 
traffic  mat/  be  diverted  from  the  public-house  in  question.  The 
valuers  for  the  overseers  may  say,  "  In  our  opinion  the  position  of 
the  public-house  is  as  good  as  ever  it  was  ''  :  that  evidence  is 
clearly  admissible.  But  suppose  the  occupier  says,  "  I  have  been 
occu[)ier  for  ten  years,  nine  of  which  were  before  the  alterations  : 
in  those  nine  years  I  made  1,000/.  a  year,  in  the  tenth  I  made  only 
500/.  There  has  been  no  change  in  the  management  of  the  business, 
and  the  diversion  of  traffic  has  taken  away  all  my  chance  cus- 
tomers." Is  not  evidence  of  this  falling  oft'  in  profits  admissible 
even  to  test  the  correctness  of  the  o})inion  of  the  overseers' 
valuers  ?  In  such  circumstances,  is  it  "  nihil  ad  rem  "  to  show 
that  a  tenant  who  had  formerly  made  1,000/.  a  year  now  makes 
only  500/.  ? 

00  [1895]  2  Q.  B.  188. 

l]})  [18'J9]  1  Q.  13.  667  ;  [11)00]  A.  C.  loO  ;  Kyde  &  Konstam"s  Rat.  App.  (1891— 
1904),  167. 

iq)  See  the  judgments  of  Lord  MORRIS  and  Lord  Davey,  [1900]  A.  C,  at 
pp.  155,  157,  intra,  p.  461.  See  also  the  judgment  of  Collins,  L..J.,  in  the  Court  of 
Appeal,  [1899]  1  Q.  B.,  at  p.  679,  infra,  p.  460. 
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It  is  submitted  that  the  |iassa<fo  quoted  above  tVoin  tbe  judg- 
ment of  iV.  L.  S:\liTH,  L.J.,  cannot  have  been  intended  to  be  of 
universal  a}»plication,  or  tlmt  (if  so  intended)  it  involves  a  con- 
fusion between  the  admissibility  and  the  value  of  evidence  of 
takin;is.  If  ii  public-house  be  rated  at  500/.  a  year,  it  must  (it  is 
sul)initted)  be  admissible  to  give  evidence  on  behalf  of  the  tenant 
that  his  ffross  annual  takiniis  are  only  500/.  The  value  of  the 
evidence  may  be  n/l,  l)ecause  it  may  be  shown  that  the  tenant 
was  incompetent.  But  evidence  which  may  be  shown  to  be  worth- 
less does  not  thereby  become  inadmissilde.  And  if  the  evidence 
of  takings  in  the  case  supposed  be  supplemented  by  proof  that  the 
tenant  had  considerable  experience  and  was  a  man  of  ordinary 
skill  and  care,  the  fact  that  his  oross  annual  takings  were  only 
500/.  would  (it  is  submitted)  be  evidence  tending  to  show  that  the 
rateable  value  was  sonu^thing  less  than  500/. 

On  the  other  hand,  it  must  not  be  forgotten  that  the  profits  of  a 
public-house,  though  they  may  be  evidence,  are  not  necessarily  the 
measure  of  rateable  value.  The  profits  made  in  one  house  may  be 
double  those  made  in  another,  though  the  rateable  value  may 
be  the  same  :  for  the  ditt'erence  uiai/  be  due  to  the  greater  skill  or 
.experience  possessed  by  the  tenant  of  one  house  :  and  a  tenant 
will  not  give  a  higher  rent  merely  because  he  has  more  skill  than 
all  other  tenants  in  managing  the  business  to  be  carried  on  in  the 
house. 

The  diflBculty  in  valuing  tied  public-houses. — In  Dodds  v. 
Si^nth  Shields  ( /'),  Lord  EsHEU,  M.K.,  said  :  ''  Vi  there  is  one  tied 
public-house,  there  are  many  ;  and  what  diflficulty  can  arise  in  the 
case  of  tied  public-houses  any  more  than  when  the  houses  are  free, 
I  cannot  see."  As  the  question  whether  it  is  difiRcult  to  ascertain 
the  true  rateable  value  of  a  tied  public-house  is  possibly  a  (piestion 
of  fact  rather  than  of  law,  it  is  perhaps  permissible  to  criticize  this 
part  of  the  judgment.  Lord  Esher's  reasoning  api)ears  to  be  as 
follows  :  "A  house  not  let  under  an  ordinary  yearly  tenancy  niay 
be  compared  with  other  houses  which  are  so  let,  and  the  annual 
value  may  thus  be  estimated  :  shops  may  l)e  com])ared  with  sho]is, 
free  public-houses  with  other  free  })ul)lic-houses,  tied  public-houses 
with  tied  public-houses."  But  Lord  Esher  seems  to  have  over- 
looked the  tact  that  the  difference  between  a  free  and  a  tied 
y)ublic-house  is  not  like  the  difference  between  a  butcher's  and  a 
baker's  shop.  In  nearly  every  town  it  would  probably  be  possible 
to  find  shops  of  both  kinds  let  under  an  ordinary  yearly  tenancy, 
and  so  by  multiplying  instances  an  estimate  (more  or  less  accurate) 
may  be  made.  But  a  tied  public-house  is  ex  hjpotliesi  not  let 
under  an  ordinary  yearly  tenancy  :  the  so-called  "  rent "  is  not  the 

(?•)  [1895]  2  Q.  B.  133  ;  mpra,  p.  456. 
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true  rent,  but  only  ;i  part  of  the  rent  which  an  ordinary  yearly 
tenant  would  give  ;  and  the  so-called  ''  rent "  differs  from  the 
true  rent  by  some  unknown  amount  which  need  not  necessarily 
bear  any  fixed  proportion  to  the  so-called  "  rent.''  If  there  are 
free  public-houses  let  under  an  ordinary  yearly  tenancy,  the 
multiplication  of  instances  of  such  houses  may  enable  a  valuer  to 
estimate  the  value  of  a  tied  public-house  :  but  the  multiplication 
of  instances  of  tied  public-houses  will  not  assist  him,  because  the 
same  unknown  factor,  representing  the  difference  between  the 
so-called  "rent"  and  the  true  rent,  appears  in  every  instance. 
If  all  the  houses  in  a  town  were  let  under  long  leases  at  low 
ground  rents,  to  ascertain  the  ground  rents  would  not  enable  a 
valuer  to  fix  the  rateable  value.  He  would  know,  of  course,  that 
the  rateable  value  would  in  everv  case  be  greater  than  the  ground 
rent,  but  he  would  not  be  enabled  to  say  how  much  greater  it 
"was. 

The  Case  of  Cartwright  v.  Sculcoates  Union. — In  Cart- 
wriijht  V.  Sculcoates  Union  (5),  the  appellant  was  the  occupier  of 
a  tied  public-house  in  Hull,  and  the  arbitrator  to  whom  the  appeal 
was  referred  rejected  evidence  tendered  by  the  respondents  as  to 
the  appellant's  takings,  but  found  the  following  facts  :  That  the 
premises  occupied  a  better  position  than  any  other  public-house  in 
the  neighbourhood  ;  that  nearly  all  the  public-houses  in  Hull 
were  tied  houses  :  that  the  public-houses  which  were  not  tied  were 
of  so  little  value,  and  so  far  from  the  appellant's  premises,  that  the 
rent  paid  for  such  public-houses  furnished  no  accurate  criterion  of 
the  rent  which  a  tenant  might  reasonably  be  expected  to  pay  for 
the  appellant's  premises  :  that  any  person  desiring  to  become  a 
tenant  of  the  appellant's  premises  would  endeavour  to  ascertain 
the  trade  actually  done  thereon,  by  reference  to  the  takings,  or 
otherwise  :  that  although  it  was  clear  that  the  appellant's  premises 
occupied  a  better  position  than  any  other  public-house  in  the 
neighbourhood,  it  was  not  })Ossible  to  ascertain,  with  any  approxi- 
mation to  accuracy,  how  much  better  the  position  of  the  appellant's 
premises  was,  and  how^  much  more  rent  a  tenant  might  reasonably 
be  expected  to  pay  for  them,  without  ascertaining  the  trade 
actually  done. 

The  (Jourt  of  Appeal  (whose  decision  was  affirmed  by  the  House 
of  Lords)  held  that,  on  these  findings,  the  case  was  one  to  which 
the  rule  in  Dodds  v.  South  Shields  (t)  did  not  apply,  and  as  some 
(if  not  all)  of  the  facts  above  stated  would  probably  be  true  of 
many  public-houses,  the  application  of  the  rule  in  Dodds"*  Case 
appears  to  be  considerably  curtailed.     But  the   Court  of  Appeal 

(.s)  [1899]  1  Q.  B.  667  :  [1900]  A.  C.  150  ;  Ryde  i:  Konstam's  Rat.  App.  (189J— 
1904),  167. 

(0  [1895]  2  Q.  B.  133  ;  snpra.  p.  455. 
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went  soincwliiit  riii-tlicr  and  laid  down  some  _i;cnoral  j)ropositions 
wliicli  cannot  lie  easily  reconciled  with  the  judnnients  in  Dodds  v. 
South  Shu'ld.s.  and  still  greater  doubt  was  thrown  upon  that  case 
in  the  House  of  Lords.  Tluis,  in  CartwriijJit  v.  Sculcoates 
I'nioii  (ii),  Lord  ILvLsiUKY,  L.O.  (sitting  in  the  (*ourt  of  Appeal), 
said  that,  "all  that  could  reasonably  ai^ect  the  mind  of  the 
intending  tenant  ought  to  lie  considered  ""  ;  that  judgments  on  a 
case  stated  hy  (piarter  sessions  are  not  intended  to  lay  down 
abstract  })ropositions  on  the  law  of  evidence,  l)ut  as  advice  to  the 
sessions  as  to  the  mode  in  which  such  and  such  a  fact  is  to  be 
ascertained,  and  that  "  a  roving  conunission  over  a  man's  books,  in 
the  nature  of  an  income  tax  commissioner's,  to  find  out  what  he  is 
making  "  would  be  inexpedient,  mischievous,  and  op])ressive  ;  and 
then  continued  (.r)  : 

"  I  am  not  aware  that,  as  one  test  in  ascertaining  wliether  a  liouse  is 
capable  of  doing  a  good  business  or  not,  it  would  be  inappropriate,  whether 
it  is  a  public-house  or  a  shop  cif  any  other  kind,  that  somebody  or  another 
should  be  called  as  a  witness  to  say,  '  I  saw  every  day  the  house  quite  full  of 
customers.'  There  is  no  decision  which  to  my  mind  justifies  the  proposition 
that  that  would  not  he  legitimate  evidence.  It  would  be  to  my  mind  one  of 
the  most  extraordinary  things  in  the  world  if  you  could  give  expert  evidence 
that  such  and  such  a  house  would  be  likely  to  command  such  and  such  a 
business,  and  yet  not  be  able  to  verify  that  a  priori  opinion  by  proof  of  the 
fact  that  it  did  command  such  a  business.  That  is  a  totally  different 
proposition  from  saying  that  you  could  go  into  a  question  of  profit  and  loss, 
and  ascertain  whether  a  man  has  made  so  much  money  by  conducting  the 
business  in  the  house.  So  here,  whether  the  evidence  tendered  is  that  a  gi'eat 
number  of  persons  brought  drays  of  beer  from  time  to  time  to  this  house  ; 
or  that  a  great  number  of  people  were  in  the  house  drinking — both  these 
topics  of  inquiry  seem  to  me  to  point  to  the  same  thing,  that  it  was  a  good 
house  for  business.  It  is  not  ascertaining  the  exact  quantity  of  business 
done,  but  whether  it  is  a  good  house'  for  lousiness,  and  as  j'ou  want  to  know 
whether  such  and  such  a  rent  is  appropriate  it  is  legitimate  evidence  to 
ascertain  whether  it  is  a  good  house  for  business  or  not." 

And  Collins,  L.J.,  said  (//)  : 

"  To  say  that  as  a  matter  of  law,  one  is  to  shut  one's  eyes  to  that  which 
must  be  a  factor,  if  not  the  dominant  factor,  in  governing  the  decision  of  any 
would-be  tenant,  namely,  what  possibility  there  is  of  making  profits  out  of 
the  hereditament,  would  be  to  shut  one's  eyes  to  the  purpose  for  which 
evidence  is  admissible.  It  seems  to  me  in  this  case,  when  you  exclude 
altogether  the  profits  actually  made,  Init  admit  evidence  as  to  the  special 
facilities  incident  to  this  particular  hereditament,  that  you  are  simply  seeking 
to  get  at  the  most  obvious  and  important  factor  in  determining  the  intention 
of  the  tenant,  whether  he  would  or  would  not  give  a  certain  rent  for  those 
premises.  The  facilities  incident  to  the  hereditament  itself  are  absolutely 
germane  to  the  matter.     One  way  of  arriving  at  these  facilities — probably 

(«)  [1899]  1  Q.  B.  667,  at  pp.  673,  674  ;  Kyde  &  Konstam's  Kat.  App.  (1894— 
1904),  167,  at  pp.  175,  176. 

(.r)  [1899]  1  Q.  B.,  at  p.  674  :  Kyde  &  Konstam's  Rat.  App.  (1894—1904),  at  p.  176. 
(y)  [1899]  1  Q.  B.,  at  p.  679  ;  Kyde  &  Konstam's  Kat.  App.  (1894—1904),  at  p,182. 
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the  best  way — is  to  inquire  how  far  they  have  been  efficacious  in  the  past. 
What  inference  are  we  to  draw  from  what  we  know,  as  to  what  business  can 
be  done  on  those  premises  by  an  ordinary  tenant  ?  Surely  the  business  that 
has  been  done  is  the  most  important  factor  in  an-iving  at  a  conclusion.  Of 
course  it  has  to  be  qualified  by  any  special  circumstances." 

The  House  of  Lords  approved  this  decision,  holding  that  it  was 
right  to  take  into  account  the  amount  of  business  which  the  public- 
house  was  doing,  but  that  "  any  inquiry  into  profits  should  be 
avoided,  if  possible,  because  it  would  be  oppressive "  (c)  ;  the 
judgments,  however,  do  not  very  clearly  define  what  is  to  be  the 
test  in  determining  whether  it  is  "  possible  "  to  avoid  an  inquiry 
into  profits,  and  when  it  would  be  ''  oppressive "  to  make  the 
inquiry.     Lord  Morris  said  (a)  : 

"  The  arbitrator  asked  himself  almost  the  very  first  question  that  the 
hypothetical  tenant  would  ask,  namely,  is  this  a  house  doing  a  good  business 
or  a  bad  business  ?  ...  It  is  true  that  the  best  way  of  ascertaining 
what  the  trade  was  which  was  going  on,  would  be  the  production  of  the 
books  of  the  then  tenant ;  but  that  was  objected  to.  It  is  suggested  that 
the  case  of  Dnckh  v.  South  Shields  Union  (J))  decided  that  that  is  improper 
evidence.  If  it  so  decided,  I  can  only  say  that  I  entirely  disagree  with  it, 
and  ...  if  it  goes  that  length,  I  am  entirely  of  an  opposite  opinion. 
It  is  said  that  this  would  be  an  inquisitorial  inquiry,  a  mischievous  one,  and 
several  other  adjectives  are  applied  to  it.  I  do  not  see  how  it  is  inquisitorial  if 
the  parties  themselves  are  ready  to  bring  the  evidence  forward  (r-).  There  is 
no  force  put  on  a  publican  to  produce  his  books  ;  he  is  not  in  this  inquisi- 
tion threatened  with  the  screw,  and  if  he  chooses  not  to  bring  forward  his 
books  he  need  not  do  so,  and  the  arbitrator  is  then  obliged  to  forage  about 
for  the  purpose  of  ascertaining  in  the  best  way  he  can  under  the  circum- 
stances what  the  profits  would  be.  As  I  have  said,  that  question,  in  my 
opinion,  is  one  of  the  most  important  factors  in  arriving  at  a  conclusion  as 
to  what  a  sensible  man  would  pay  as  rent  for  the  premises." 

And  Lord  Davey  said  (d)  : 

"  I  do  not  understand  DodiW  Otite  to  have  laid  down  any  rule  of  the  law 
of  evidence.  In  my  opinion,  the  learned  judges  merely  intended  to  sanction 
the  practice  which  had  obtained  in  dealing  with  these  cases  of  rating,  and  if 
I  thought  that  they  had  intended  to  lay  it  down  that  evidence  which  would 
be  admissible  in  what  are  called  exceptional  cases  would  not  be  admissible  in 
point  of  law  in  another  case,  all  I  can  say  is,  I  should  hesitate  very  long 
before  I  accepted  Dodds  Case  as  correctly  laying  down  the  law.  ...  It 
appears  to  me  that  all  that  Dodds'  Case  purported  to  do  was  to  lay  down  a 
very  convenient  rule  of  practice.  ...  I  repudiate  this  distinction, 
which  has  Ijeen  made  so  much  of,  between  exceptional  and   ordinary  cases. 

(O  J^cr  Lord  MacnaGHTEN,  [1900]  A.  C,  at  p.  153. 

(«)  [1900]  A.  C,  at  p.  1.05:  liyde  A:  Konstam's  Kat.  App.  (1894—1904),  at 
pp.  187.  188. 

(i)  [189.)]  2  Q.  B.  133  ;  .siipm,  p.  4r>o. 

(<■)  Lord  Morris  apparently  did  not  noticte  that  in  Doddg  v.  South  Shields,  snpra, 
the  question  raised  was  wlietlier  tlie  publican  could  be  compelled  to  produce  his  books, 
and  the  court  held  that  lie  could  not. 

id)  [1900]  A.  C  at  pp.  157,  159  ;  Rvde  &  Konstam's  Rat.  App.  (1894—1904), 
189—191. 
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You  have  in  each  case  to  find  out  in  the  best  way  you  can  what  is  the  rent 
which  a  tenant  may  reasonably  be  expected  to  give,  and  if  the  best  way 
under  the  particuhir  circumstances  is  to  ascertain  the  use  Avhich  a  tenant 
might  expect  to  be  able  to  make  of  the  premises,  the  facility  afforded  by  the 
premises  for  the  carrying  on  of  a  trade  appears  to  me  to  be  a  primary  and 
elementary  consideration  in  the  case.  If  you  are  to  take  into  account 
the  fact  that  the  premises  command  a  trade,  you  must  surely  ask,  what  trade  V 
Is  it  a  large  trade  or  is  it  a  small  trade  ?  And  I  do  not  know  myself  any 
better  test  of  what  trade  the}-  may  be  expected  to  command  than  the  trade 
which  they  actually  do  command.  It  is  not  that  you  rate  the  profits,  it  is 
not  that  you  rate  the  man's  skill  and  judgment  or  discretion  in  the  mode  of 
carrying  on  the  business,  but  you  have  to  ascertain  what  sort  of  a  trade  the 
hypothetical  tenant,  as  he  is  called,  may  reasonably  expect  to  be  able  to 
carry  on  on  those  premises,  as  an  element  in  determining  the  rent  he 
would  be  willing  to  offer." 

And  Lord  Brampton  said  [e)  : 

"  Although  the  profits  in  this  house  cannot  themselves  be  assessed  according 
to  their  value  as  profits,  yet  the  power  to  earn  them  in  that  house  increases 
the  value  of  that  house." 

Remarks  on  Cartwright  y.  Sculcoates  Union.     It  is  extremely 

difficult  to  say  how  far  Dodih  v.  /South  S/uelds  (f)  is  consistent 
with  Cartivrif/ht  v.  Sculcoates  Union  (ci).  All  the  judges  who 
decided  the  latter  case  in  the  Court  of  Appeal  (including 
A.  L.  Smith,  L.J.,  who  was  a  party  to  both  decisions)  treat  the 
two  cases  as  consistent  with  each  other,  though  Lord  Halsbury 
and  Collins,  L.J.,  use  language  wide  enough  to  contradict  the 
rules  laid  down  in  the  earlier  case.  If,  as  was  said  by  Lord 
Halsbury  (A),  "  all  that  could  reasonably  affect  the  mind  of  the 
intending  tenant  ought  to  be  considered,"  and  if,  as  was  said  by 
Collins,  L.J.  (/),  ''  the  business  that  has  been  done  *'  is  an 
important  factor  to  be  considered  (subject  to  qualification  by 
special  circumstances),  it  seems  impossible  to  treat  Dodds  v.  South 
Shields  as  correctly  laying  down  the  general  })rinciple,  that 
evidence  of  the  business  done  by  the  actual  occu})ier  is  inadmis- 
sible. Nor  is  the  result  arrived  at  in  that  particular  case  easily 
reconciled  with  the  passages  just  t| noted  :  since  the  evidence  of 
the  occupier's  average  weekly  takings  (which  was  rejected)  could 
reasonablv  atiect  the  mind  of  an  intending  tenant,  and  that 
evidence  was  rejected  although  (so  far  as  apj)ears  from  the  case) 
there  were  no  special  circumstances  to  qualify  it. 

Again,  in  the  House  of  Lords,  Lord  Uavey,  while  approving 
Dodds  V.  South   Shields  (k)  as  laying   down  "  a   very   convenient 

0)  [1900]  A.  C,  at  p.  1G2  ;  Ryde  &  Konshini's  Rat.  App.  (1894—1904),  at 
p.  194. 

(/)  [189.J]  2  Q.  B.  133  ;  supra,  p.  4i>5. 

07)  [1«^9]  1  Q-  ii-  tJG?  ;  [1900J  A.  C.  ir)0. 

(/()   Curtwright  v.  Siudcitates  Union,  [1899]  1  Q.  B..  at  p.  673,  supni,  p.  460. 

0)  Ibid.,  p.  679.  supra,  p.  461.  (Ji)  [189.0]  2  Q.  B.  133. 
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rule  of  practice,"  regarded  the  trade  which  the  premises  actually 
command  as  the  best  test  of  the  trade  which  they  may  be  expected 
to  command  (/)  ;  but  this  would  let  in  (in  almost  every  case)  the 
evidence  excluded  by  the  "  convenient  rule  of  practice  "  in  Doddn' 
Case.  On  the  other  hand,  Lord  Morris,  while  approving  the 
decision  of  the  Court  of  Appeal  in  Cartiot'ight  v.  Scidcoates  Union, 
held  that  the  publican  might,  if  he  chose,  produce  his  books,  but 
could  not  be  compelled  to  do  so  (jn)  ;  but  this  view  seems  incon- 
sistent with  the  decision  of  Lord  Halsbury  (in  the  Court  of 
Appeal)  that  "  all  that  could  reasonably  affect  the  mind  of  the 
intending  tenant  ought  to  be  considered  "(/O,  «'^nd  also  with  the 
decision  of  Collins,  L.J.,  that  "  the  business  that  has  been  done 
is  the  most  important  factor  in  arriving  at  a  conclusion "  (o). 
For  it  seems  that  the  amount  of  trade  shown  by  the  books  to  have 
been  done  upon  the  premises  could  reasonably  affect  the  mind  of 
an  intending  tenant,  and  would  be  an  important  factor  in  deter- 
mining what  rent  he  would  pay. 

The  question  whether  evidence  of  the  trade  actually  done  by  the 
occupier  is  inadmissible  may  have  to  be  considered  in  practice  at 
quarter  sessions  under  the  following  circumstances  :  The  valuers 
on  either  side  may  (and  frequently  do)  base  their  valuations  on 
their  estimate  of  the  weekly  trade  which  an  ordinary  tenant  is 
likely  to  do  upon  the  premises,  and  these  estimates  may  be  (sav) 
five  barrels  and  ten  barrels  respectively.  Now,  assuming  that  the 
occupier  is  an  ordinary  tenant  carrying  on  business  with  reason- 
able care  and  skill,  it  would  surely  assist  the  sessions  in  deciding 
which  of  the  two  valuations  was  based  upon  the  most  trustworthy 
estimate  to  hear  evidence  of  the  trade  which  the  actual  occupier 
was  in  fact  doing.  If  in  fact  only  five  barrels  a  week  are  being 
sold,  and  there  is  nothing  to  suggest  that  any  other  ordinary  tenant 
could  sell  more,  the  valuation  l)ased  on  an  estimate  of  ten  barrels 
is  too  high.  If  in  fact  ten  barrels  a  week  are  being  sold,  and 
there  is  nothing  to  suggest  that  any  other  ordinary  tenant  carrying- 
on  business  with  reasonable  care  and  skill  would  sell  less,  the 
valuation  based  on  an  estimate  of  five  barrels  is  manifestly  too 
low.  And  if  the  evidence  is  admissible  at  the  option  of  the 
publican,  it  is  plain  that  in  most  cases  he  would  tender  it  when 
it  told  in  his  favour,  and  would  conceal  it  when  it  told  against 
him.  But  it  is  at  least  conceivable  that  it  would  be  unfair  to  act 
on  this  assumption  in  every  case  :  for  a  publican  doing  a  smaller 
trade  than  the  witnesses  on  either  side  estimated  might  be  unwilling 
to  disclose  that  fact  to  all  the  world  in  open  court. 

(0  See  [1000]  A.  C.  157.  159  ;  supra,  pp.  461,  462. 
(///)   [1900]  A.  C.  1.')-)  ;  supra,  p.  461. 
(«)  [1899]  1  Q.  B.  673  ;  supra,  p.  460. 
0')  [1899]  1  Q.  B.  679  ;  supra,  p.  461. 
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The  Case  of  Bradford-on-Avon  Union  y.  White. — In  recent 

years  thcrt'  h:is  l);'('ii  a  i;rc;it  coiupetitiuu  amuno-  brewers  to 
purchase  (or  take  leases  of)  public-houses,  the  object  being  to  let 
them  as  tied  pul)lic-li()uses.  This  coinjx'tifioii  has  admittedly  raised 
the  j)ric!'  at  which  pal)lic-houses  can  b;'  boa<>ht,  and  it  is  said  that 
it  has  also  raised  the  rents  which  can  be  obtained  on  lease.  The 
(juestion  how  tar  this  affects  the  rateal)le  value  was  considered  in 
Jhadford-on-Aroii  Union  v.  W  /life  (  />).  In  that  case  it  was  not 
disputed  that  the  rateable  value  must  be  measured  bv  tlic  rent 
which  would  be  paid  under  a  tenancv  from  year  to  year,  and  not 
under  a  lease  (y).  The  sessions  found  that  "if  brewers  were  to  be 
included  in  the  area  of  competition  as  possible  tenants  of  the 
premises,  thou<ih  they  did  not  intend  themselves  to  occupy  the 
same,  but  only  to  convert  such  premises  into  a  tied  house,  the  rent 
at  which  the  premises  mi<iht  reasonably  be  expected  to  let  (>•) 
would  be  sufficiently  high  to  support  a  gross  estimated  rental  of 
from  -40/.  to  45/.  ;  and  that  if  brewers  were  to  be  excluded  from 
consideration  as  possible  tenants  of  the  j)remises,  and  if  the  area 
of  competition  was  to  be  restricted  to  such  intending  tenants  as 
would  th(>mselves  occupy  the  |)remises  as  ordinary  tenants  of  a 
free  house,  the  rent  at  which  the  premises  might  reasonably  be 
expected  to  let  would  only  be  sufficiently  high  to  support  a  gross 
estimated  rental  of  from  30/.  to  35/.  The  sessions  held  that  '"  it 
was  the  hereditament,  independently  of  and  without  reference  to 
any  personal  contract  with  brewers,  that  had  to  be  assessed — in 
fact  the  free  house,  not  excluding  brewers  as  competitors,  but 
treating  them,  like  other  tenants  from  year  to  year,  as  tenants  of 
an  hereditament  unfettered  by  any  personal  contract,"  and  reduced 
the  gross  estimated  rental  to  35/.  This  decision  was  confirmed  by 
the  Queen's  Bench  Division. 

It  is  difficult  to  be  sure  of  the  effeet  of  this  case,  because  the 
sessions  professed  not  to  exchuh^  brewers  as  competitors,  although 
they  fixed  the  assessment  at  an  amount  calculated  on  the  assump- 
tion that  they  were  so  excluded.  If  this  difficulty  be  met  by 
suggesting  that  the  sessions  admitted  the  brewers  as  couij)etitors, 
but  only  on  the  assumption  that  they  were  thems(dves  to  occujn' 
the  premises,  and  were  not  to  underlet,  then  it  becomes  extremely 
difficult  to  reconcile  the  deeision  of  the  sessions  witli  the  judgment 
of  one  of  the  two  judges  who  affirnu'd  it.   For  Chaxnkll,  .).,  said  (s)  : 

"  The  Act  of  183G  [the  Parochial  Assessments  Act]  says  nothing  about  the 
hypothetical  tenant  occupying  (t).     The  purpose  for  which  a  particular  tenant 

(jj^  [18'.»S]2  Q.  B.  (kW. 

(//)  See  Stiilci/v.  Cdstlrtini  (If^tU),  H8  L.  .1.  M.  (".  17S  ;  siipni,  j).  ICO. 

(/•)  This  seems  clearly  to  mean  "to  let  under  a  yearly  tenancy,"'  as  a  tenancy  for  a 
term  of  years  is  excluded  from  consideration  by  the  admission  in  the  preceding 
paragraph. 

(.s)  [18i»S]  2  Q.  B.,  at  pp.  637—639. 

(/)  This  seems  in  direct  conflict  with  S'liif/t  v.  ('Inii-rhirardrnii  of  Jiirmiiiqhum 
(1889),  22  Q.  B.  I).  211,  703  ;  Hyde's  Kat.  App.  (1886— 1890),  297,  where  Wills,  J. 
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wants  the  premises  may  possibly  induce  him  to  pay  more  than  the  market 
value  for  them  ;  but,  unless  that  is  the  case,  the  purpose  for  which  the 
tenant  wants  the  premises  has  nothing  to  do  with  the  matter,  except  in  this 
way — that  property  is  to  be  rated,  as  it  is  said,  '  rebus  sic  stantibus ' — that  is 
to  say,  a  public-house  is  to  be  rated  on  the  assumption  that  it  continues  a 
public-house.  ...  To  introduce  the  purpose  for  which  the  tenant  is 
about  to  use  the  premises,  and  to  consider  whether  that  purpose  is  to  carry 
on  the  trade  himself,  or  to  under-let  it  to  someone  else  to  carry  it  on,  seems 
to  me  to  introduce  extraneous  considerations  similar  to  those  which  it  was 
attempted  to  introduce  in  Dndds  v.  South  Shields  («).  If,  in  fact,  there  are 
so  many  competitors,  whether  brewers  or  others,  desiring  to  obtain  possession 
of  public-houses,  as  to  raise  the  value  of  public-houses  in  the  district  (the 
number  of  which  is  of  course  limited),  that  fact  necessarily  affects  the  sum 
which  any  tenant,  whether  brewer  or  not,  may  reasonably  be  expected  to 
give.  He  will  have  to  give  that  which  the  landlord  will  expect  to  get  from 
others,  or  he  will  not  be  taken  as  tenant.  I  think  that  any  circumstances 
which  affect  the  annual  value  in  the  market  must  be  taken  into  consideration 
in  arriving  at  the  gi'oss  estimated  rental — that  is  at  the  sum  which  may 
reasonably  be  expected  to  be  obtained  from  a  tenant  from  year  to  year  :  and 
therefore  the  demand  which  exists  for  public-houses,  whether  by  brewers  or 
others,  must  be  considered,  for  that  demand  directly  affects  the  value.  Any 
sums  which  are  paid  by  the  tenant,  not  by  reason  of  the  value  of  the 
premises,  but  for  reasons  personal  to  himself,  ought  not  to  be  taken  into 
account.  .  .  .  I  do  not  think  that  the  competition  of  brewers  should  be 
wholly  excluded  from  consideration,  but  the  special  prices  which  they  may 
give,  owing  to  personal  considerations,  and  not  on  account  of  the  value  of 
the  premises,  should  be  excluded,  except  so  far  as  the  possibility  of  such 
special  prices  being  oljtained  raises  the  market  value  generally. 

"  Special  prices  "  distinguished  from  "  market  value." — In 

the  passage  above  cited  from  the  judgment  in  Brad  ford-on- Avon 
Union  V.  Wliite  (.f),  a  distinction  is  drawn  between  the  '"  special 
prices  "  which  brewers  would  give  for  a  public-house  "  owing  to 
personal  considerations ''  and  the  "  market  value  "  of  the  same 
premises  ;  and  this  creates  some  difficulty.  Of  course,  it  is  easy 
to  imagine  a  case  where  one  particular  person,  and  one  only,  would 
give  a  larger  rent  for  a  house  (or  would  buy  it  at  a  higher  price) 
than  any  other  person  :  a  man  might  Ije  induced  to  give  1,500/.  for 
the  house  in  which  he  was  born,  although  no  other  person  would 
give  more  than  1.000/.  for  it.  But  that  is  not  the  case  supposed  :  for 
the  judgment  proceeds  upon  the  assumption  that  brewers  as  a  class 
were  competing  to  obtain  public-houses,  and  that  not  merely  one, 
but  many,  o£  that  class  would  give  "  special  prices  "  higher  than 
other  persons  would  give  ;  and   (as  the  sessions  had  found)  that 

said-:  "  To  treat  the  hypothetical  tenant  (who,  although  a  supposititious  person,  is 
still  £'.y  liypntJu'.s-/  a  tenant  or  occupier)  as  himself  a  landloi-d  and  not  in  occupation, 
appears  to  me  to  be  a  contradiction  in  terms,  and  at  variance  with  everything  that  I 
have  ever  understood  to  be  the  law."  And  in  the  same  case,  in  the  Court  of  Appeal, 
Lopes,  L.J.,  expressly  describes  the  hypothetical  tenant  as  "  a  tenant  in  actual 
f)Ccupation  from  year  to  year." 

00  [1895]  2  Q.  B.  133  ;  siqjni,  p.  ioo.  (■?•)  [1898]  2  Q.  B.  G30, 
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brcwor.-:  would  oive  as  rent  10/.  a  year  more  than  other  tenants 
woiikl  trivo  tor  the  same  ])remises.  It  may  possibly  be  ri^ht  to 
exclude  from  considcM-ation  the  rent  which  one  person  only  will 
give,  ])ecause  if  the  premises  have  to  be  let  again,  they  will  not 
command  the  same  rent  (y)  ;  but  the  judgment  excludes  from 
consideration  the  rent  given  by  oik^  of  a  class  for  premises  which 
would  let  to  other  members  of  the  same  class  at  the  same  rent. 
To  regard  rent  as  fixed  by  "  the  higgling  of  the  market,"'  and  at 
the  same  time  to  estimate  the  "  market  value  "  by  excluding  the 
entire  class  of  competitors  who  (more  than  any  other  class)  make 
the  market,  seems  to  the  writer  somewhat  illogical.  Again,  a 
distinction  is  apparently  drawn  between  "the  value  of  the 
premises"  and  "the  special  prices  which  brewers  will  give,  owing 
to  personal  considerations."  But  the  value  of  a  thing,  whether  it 
be  a  ])ul)lic-house  at  Bradford-on-Avon  or  a  private  house  in 
Belgrave  Square,  depends  entirely  upon  the  prices  which  pur- 
chasers or  tenants  will  give  "  owing  to  personal  considerations." 
It  seems  to  the  writer  im})Ossible  to  say  that  the  "value"  of 
j)remises  to  the  tenant  is  less  than  the  rent  which  many  competitors 
are  willing  to  give  for  it,  merely  because  those  competitors  are 
influenced  by  "personal  considerations." 

It  may  perhaps  be  said  that  the  "  special  prices  "'  above  referred 
to  are  the  rents  which  brewers  would  give,  not  to  occupy  but  to 
underlet  the  premises,  and  that  as  the  hypothetical  tenant  must  be 
assumed  to  be  in  actual  occupation,  such  "  special  prices "  must 
not  be  taken  into  account.  But  this  suggestion  saves  one  part  of 
the  judgment  above  quoted  at  the  expense  of  another,  for,  as  we 
have  seen  (~),  the  judgment  (rightly  or  wrongly)  decides  that 
the  hypothetical  tenant  need  not  be  supposed  to  be  in  actual 
occupation. 

To  inquire  into  the  motive  which  induces  a  particular  class  of 
tenants  to  give  the  rent  which  they  are  willing  to  give  seems  to  be 
contrary  to  authority.  "  The  Act  of  Parliament  does  not  deal 
with  the  object,  or  motive,  of  the  tenant.  It  only  asks  whether 
there  is  a  reasonable  expectation  of  finding  a  tenant,  who  will  take 
the  premises  from  any  motive  "  (a).  And  in  dealing  with  the 
School  Board  for  London,  where  there  was  no  other  tenant  who 
occupied  the  same  position  as  the  Board,  it  was  held  by  the  Court 
of  Appeal  that  the  rent  which  the  Board  would  give,  for  whatever 
motive,  must  be  taken  into  account  in  estimating  the  rateable  value. 

(y)  The  actual  occupier  must,  however,  be  taken  into  account  as  one  of  tlie  possible 
hypothetical  tenants:  see  R.  v.  School  Board  for  London  (1886),  17  Q.  B.  D.  738  ; 
Kyde's  Rat.  App.  (1886—1890),  235  ;  supra,  p.  15i. 

(2)  Supni,  p.  464,  note  (f). 

(«)  Per  Fry,  L.J. :  R.  v.  School  Board  for  London,  Ryde's  Rat.  App.  (1886 — 
1890),  235.  at  p.  240.  Compare  also  R.  v.  London  and  North  Western  Rail.  Co. 
(1874),  L.  R.  9  Q.  B.  134  ;  supra,  pp.  221,  222. 
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The  "goodwill"  of  a  public-house. — It  is  often  said  that 
when  a  pul)lic-house  is  sold  or  let,  the  price  or  rent  which  the 
purchaser  or  tenant  pays  includes  somethino-  more  than  the  value 
of  the  premises  themselves  :  that  it  is  paid  for  the  profit  of  the 
irade  done  on  these  premises,  and  covers  the  goodwill  of  that  trade. 
It  is  not  easy  to  say  how  far  this  fact  affects  the  rateable  value. 

The  first  thing  to  be  noticed  is  that  although  trade  profits  as 
such  are  not  to  be  rated,  the  selling;  or  letting;  value  of  the  house 
in  which  a  profitable  'trade  can  be  carried  on  is  by  no  means 
independent  of  the  existence  of  those  profits,  and  may  be  increased 
enormously  by  their  amount  (h).  Rent  is  paid  for  the  facility 
afforded  by  the  premises  to  make  profits  in  trade,  and  there  is  no 
such  thing  as  the  abstract  value  of  premises  apart  from  the  trade  for 
which  they  are  (or  can  be)  used. 

But  the  main  difficulty  arises  from  the  use  of  the  word  "  good- 
will." It  is  submitted  that  the  problem  is  not  a  question  of  law, 
but  of  fact  ;  the  question  to  be  answered  is,  what  is  the  "  goodwill " 
of  a  public-house,  and  it  is  submitted  that,  when  once  the  facts  in 
each  particular  case  are  ascertained,  the  law  applicable  to  the  facts 
is  clear. 

Many  cases  are  to  be  found  in  the  Law  Reports  as  to  the 
meaning  of  the  word  "goodwill,"  dealing,  for  example,  with  the 
question,  what  passes  on  the  sale  of  "  goodwill."  The  explanation 
of  the  apparent  conflict  of  judicial  opinion  lies  in  the  fact  that 
''  what  '  goodwill '  means  must  depend  on  the  character  and  nature 
of  the  business  to  which  it  is  attached  "  (c).  Without  attempting 
to  define  what  "  goodwill "  means  in  connection  with  any  particular 
business,  it  may  be  noticed  that  "goodwill"  has  a  very  ditfereni 
meaning  when  used  with  reference  to  the  followino-  kinds  of  business  : 

(1)  The  practice  of  a  barrister,  or  an  oculist  ; 

(2)  A  bookstall  or  refreshment-room  at  a  railway  station,  or  a 

cloak-room  at  a  theatre  ; 

(3)  A  newspaper,  such  as  the  "  Standard,"  where  the  names  of 

the  proprietor  and  editor,  and  the  place  of  printing  and 

publication  are  alike  unknown  to  the  vast  majority  of  its 

readers. 

Businesses    may  be    roughly    divided    into    three    classes,  viz., 

(1)  those  in  which  the  profits  depend  entirely  on  personal  skill 

(J)  Vide  xupr/i,  pp.  IGo — IG!),  and  see  especially  the  judgments  of  Blackburx,  J., 
in  Mevmy  Bocks  v.  L/rerjjixil  (1873),  L.  K.  i)  Q.  B.  84,  at  p.  QT.supni,  p.  1(38  ;  and 
in  B.  V.  London  and  Xorth  Western  Rail.  Co.  (1874),  L.  li.  9  Q.  B.  134,  at  p.  144, 
supra,  p.  16S  ;  see  also  It.  v.  Grand  Junction  Rail.  Co.  (1844),  4  Q.  B.  18,  at  p.  38, 
supra,  p.  166  ;  Cartwright  v.  Sculcoates  Union,  [1900]  A.  C.  150,  at  p.  162  :  per 
Lord  Beampton,  supra,  p.  462. 

(c)  Per  Lord  Macnaghtex,  Trego  v.  Hunt,  [1896]   A.  C.  7,  at  p.  23.     In  the 
judgments  in  that   case,  some  attempts   to   give   a   detinition   of   "  goodwill  "   are 
■collected.     See  also  Inland'  Recenne  Commissioners  v.  Jli/ller  4'  Co.''s  Margarine 
[1901]  A.  C.  217. 
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and  it  is  not  nocessarv  to  the  earning-  of  the  profits  that  the 
business  should  Ito  carried  on  in  anv  particular  hiiildin^-.  ('2)  those 
which  (le|»end  entirely  on  the  position  of  the  premises  in  whicii 
they  are  carried  on  :  and  (■5)  those  which  depend  partly  on 
personal  skill,  partly  on  the  sj)ecial  position  of  the  premises.  In 
cases  helongino-  to  the  tirst  class,  the  "  goodwill "  may  be  easily 
severed  from  the  premises,  and  may  be  taken  from  one  house  to 
another  ;  and  the  possession  of  such  a  ''  goodwill "  does  not 
enhance  the  rent  which  the  owner  of  it  will  pay.  In  cases 
belonging  to  the  second  class,  the  "goodwill"  cannot  i)e  severed 
from  the  j)remises  :  an  incoming  tenant,  without  paying  anything 
to  the  outgoing  tenant  for  the  "goodwill"  of  his  business,  will  be 
able  to  aitj)ropriate  the  whole  of  it  by  coming  into  occupation  (</). 
The  "  goodwill "'  in  such  a  case  is  "  nothing  more  than  the  pro- 
bability that  the  old  customers  will  resort  to  the  old  place  "(^)  : 
it  maybe  said  to  "run  with  the  land," and  if  so  it  will  increase  the 
rent  which  the  land  connnands.  In  cases  belonging  to  the  third 
class  (where  profits  depend  parti}'  on  personal  skill,  partly  on 
position  of  the  premises),  the  term  "  goodwill "  is  generally  used 
with  reference  to  both  kinds  of  profit.  So  far  as  the  value  of  the 
"  goodwill  "  is  due  to  })rofits,  the  continuance  of  which  depends  on 
jtersonal  skill,  it  will  not  atfect  the  rent  :  so  far  as  its  value  is  due 
to  profits  depending  on  the  position  of  the  premises,  it  will  affect 
the  rent.  Suppose  any  ordinarv  tenant  carrying  on  business  with 
reasonable  care  and  skill  will  be  likely  to  make  a  profit  of  500/.  a 
year  which  he  cannot  make  elsewhere,  and  the  particular  tenant  in 
occupation  is  likely  to  make  ()00/.  ;  if  by  "  goodwill  '*  we  mean 
something  estimated  with  reference  to  the  probability  of  making 
r>0()/.  a  year,  then  the  whole  of  the  "  goodwill  "  forms  j)art  of  the 
value  of  the  premises:  but  if  the  value  of  the  ••goodwill"  is 
estimated  with  reference  to  the  probal)ility  of  making  (JOO/.  a  year, 
then  })art  of  the  "'goodwill"  does  not  form  part  of  the  value  of  the 
premises,  but  is  personal  to  the  tenant  in  occupation,  and  he  may 
or  mav  not  be  able  to  sell  it  or  take  it  away  with  him. 

The  question,  to  which  class  the  '•  goodwill  "  of  a  public-house 
belongs,  appears  to  the  writer  to  be  purely  a  question  of  fact,  the 
answer  to  which  differs  in  different  instances.  It  api>ears  to  be 
generally  admitted  that  the  value  of  the  "  goodwill  "  may  be 
largelv  dependent  on  the   personal  qualifications  of  the  occupier  ; 

((/)  See  the  jiulgineut  of  Lord  Coleridge,  C..J.,  in  L/ricrlIi//i  v.  linthrrford 
(1875),  L.  R.  ]0  C.  r.  456,  at  p.  467.  cited  infni.  p.  470  ;  and  note  the  finding  in 
paragraph  27,  L.  K.  10  C.  P..  at  p.  462.  on  which  the  judgment  is  based. 

('■)  See  the  description  of  "  goodwill  "  given  hv  Lord  P'.LDOX  in  Cnittirrll  v. 
Liji-  (ISlO),  17  Ves.  835,  346,  cited  in  Trcfio  v.  Ilitnt,  [IS'.tfi]  A.  C.  7.  at  pp.  16,  23, 
where  it  appears  that  the  passage  above  quoted  must  be  taken,  not  as  a  general  defini- 
tion of '•  goodwill,"  but  as  a  statement  of  what  the  '•  goodwill "  in  that  particular 
ea.se  consisted  ;  in  other  words,  the  statement  is  a  finding  of  fact,  not  a  rule  of  law  ; 
and  it  is  so  treated  in  Gincxi  v.  Cooj/er  (1880),  14  Ch.  D.  596,  at  p.  60l. 
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one  man  may  make  a  large  profit  when  another  man  will  become 
bankrupt.  At  the  same  time,  it  appears  probable  that  the  main 
element  in  determining  the  value  of  the  "goodwill"  is  in  most 
cases  the  position  of  the  premises  rather  than  the  personal  capacity 
of  the  occupier.  And  it  must  be  remembered  that  the  question  is 
not  how  many  persons  would  fail  to  make  a  profit,  but  whether 
there  are  other  persons  beside  the  actual  occu})ier  who  are  likely 
to  succeed.  If  there  are  such  persons,  they  will  compete  for  the 
j)remises.  The  result  appears  to  be  that  the  rating  authority  in 
the  first  instance,  and  (on  appeal)  the  sessions,  must  determine  as 
a  fact  whether  the  "  goodwill  "  of  each  public-house  dealt  with  is 
whollv  or  in  part  attached  to  the  premises  or  not  ;  and  if  they 
find  that  it  is,  it  appears  to  follow  as  a  matter  of  law  that  the  value 
of  the  "  goodwill,"  so  far  as  it  is  attached  to  the  premises,  must  be 
regarded  as  part  of  the  value  of  the  premises,  and  must  be  taken 
into  account  in  estimating  the  rateable  value,  just  as  much  as  the 
existence  of  the  license. 

Analogous  decisions  as  to  the  meaning  of  "  goodwill." — The 

following  cases  (which,  however,  do  not  directly  decide  questions  of 
rating  lawj  may  be  referred  to  as  showing  that  "  goodwill "  may 
be  so  far  connected  with  a  house  as  to  pass  with  it  on  a  sale  or 
mortgage,  and  to  form  part  of  its  value. 

In  Chissum  v.  Dewes  (/),  the  goodwill  of  an  upholsterer's 
business  was  held  to  pass  under  a  mortgage  of  the  house  in  which 
it  was  carried  on  as  beina;  "  nothinor  more  than  an  advantage 
attached  to  the  house."  A  similar  decision  was  oiven  as  to  a 
baker's  business  in  A7«^/  v.  Midland  Rail.  Co.  ((f).  In  Ji!.r  parte 
Pnnneft.  In  re  Kit  chin  (h),  it  was  held  that  the  goodwill  of  a 
public-house  passed  with  it  under  a  mortgage  :  and  Jessel,  M.li., 
said,  "  In  such  a  case  the  goodwill  is  the  mere  habit  of  the 
customers  resorting  to  the  house.  It  is  not  what  is  called  a 
personal  goodwill  "  (/).  In  Lleivelhjn  v.  Rutherfoi'd  (/.),  the  tenant 
of  a  public-house  (mider  a  covenant  in  the  lease)  was  to  be  paid 
for  the  "  goodwill  "  on  going  out,  and  the  question  arose  whether 
he  was  entitled  to  a  sum  of  money  paid  by  the  incoming  tenant  as 
a  premium  for  a  new  lease,  and  whether  the  premium  represented 
the  value  of  the  "  goodwill  "  or  part  of  the  value  of  the  house  itself 
as  distinouished  from  the  ''  ooodwill.'"  In  efi'ect  the  court  held 
that  the  "goodwill  "  was  part  of  the  value  of  the  house.  It  was 
found  as  a  fact  in  paragraph  27  of  the  case  that  "  the   business 

(/)  (1828),  5  Rnss.  20. 

07)  (1870),  17  W.  R.  113.  (A)  (1880),  1(5  Ch.  D.  220, 

(/■)  This  is,  of  course,  a  finding  of  fact,  which  may  or  may  not  l>e  true  in  other 
cases.  Cf.  Wed  Lmuhni  Sijndicati'  v.  Inland  Rercnue  Co  in  miss  loners,  [1898] 
2  Q.  B.  .-)d7  ;  hifrti.  p.  471. 

(/.')  (187o),  L.  R.  10  C.  V.  4o(J. 
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was  not  in  its  nature  oajiaMc  of  being  to  any  appreciable 
extent  transferred  to  anotlicr  house  in  a  dil^erent  locality."  Lord 
( /OLERIDGE,  C.J.,  said  (/)  : 

"  Here  is  a  public-house  in  wliich  a  tliriviiig  business  has  been  carried  on, 
having  attached  to  it  that  which  has  been  variously  described  as  '  goodwill  ' 
— a  thing  which  has  an  appreciable  value  and  is  every  day  bought  and  sold. 
That  goodwill  the  tenant  is  about  to  forego.  In  the  absence  of  astipulation 
to  the  contrary,  it  would  l)e  an  increased  value  of  the  premises,  which  on  the 
tenant's  going  away  would  enure  to  tlie  benefit  of  the  landlord  :  he  might 
let  them  for  an  increased  rent,  or  he  might  obtain  a  premium." 

And  Brett.  J.,  said  (m)  : 

"In  some  classes  of  business,  where  the  trade  has  long  been  carried  on  in 
a  profitable  manner  in  a  particular  house,  and  a  new  tenant  comes  in  and 
continues  to  carry  on  the  same  business  there,  it  is  found  by  experience  that 
many,  if  not  all,  of  the  customers  resort  there  as  before  (n).  This  is  found 
so  regularly  to  happen,  that  it  has  become  usual  to  pay  a  money  value  for  it, 
which  is  commonly  called  '  goodwill.'  It  maybe  that  there  may  be  a  species 
of  goodwill  which  may  be  the  subject  of  bargain  and  sale,  although  not 
dependent  on  the  business  l>eing  carried  on  in  any  particular  place  :  for 
instance,  in  the  case  of  what  are  called  quack  medicines.  But  when  we 
come  to  speak  of  the  goodwill  of  a  public-house,  it  is  obvious  that  it  is  a 
thing  which  is  attached  to  a  locality." 

In  Cooper  \.  Metropolitan  Hoard  of  Works  {o\  iw  considering 
Avliat  was  meant  by  the  "  goodwill  "  of  a  tailor's  business,  and 
whether  it  passed  under  a  mortgage  of  the  shop,  Cotton,  L.d., 
said  : 

"  Reallj-  '  {goodwill '  is  a  word  of  which  few  people  understand  the  meaning. 
It  is  obvious  that  there  are  certain  kinds  of  goodwill  to  which  a  mortgagee 
will  be  entitled.  The  goodwill  which  attaches  to  a  particular  house  increases 
the  value  of  that  house,  and  therefore  the  mortgagee  is  entitled  to  that  (^p). 
If,  for  instance,  there  is  a  well  known  public-house,  and,  from  its  position 
being  well  known,  people  frequent  it,  the  goodwill  attaches  to  the  house  and 
adds  to  its  value.  But  there  may  l)e  other  kinds  of  goodwill  attaching  to 
personal  reputation  which  a  man  has  made  for  himself.  Of  course  that  does 
not  go  to  the  mortgagee  of  the  house,  but  is  a  thing  personal  to  the  man 
whose  skill  and  whose  name  have  acquired  that  goodwill." 

It  is  submitted,  that  in  distinguishino-  between  the  two  kinds  of 
goodwill  here  referred  to,  the  test  is  not  whether  personal  skill  has 
created  the  goodwill,  but  whether  it  can  be  carried  away  to  other 
premises.  If  the  man  who  created  it  must  leave  it  attached  to 
the  premises,  an  incoming  tenant  (in  the  absence  of  any  special 
arrangement)  will  secure  the  whole  without  paying  for  it,  and  will 
give  a  larger  rent  in  consequence. 

(0  L.  K.  10  C.  P., at  p.  4r.7.  (?«)  (ls7.->).  L.  W.  10  C.  P.  4(51). 

(/')  Cf.  Cvvttn^dl  v.  Lye  (1810).  17  Ves.  335.  cited  supra,  p.  4(?8. 
(<0  ci8S8).  2.J  Ch.  D.  472,  at  p.  479. 
OO  (^'f-  J-'ili'  V.  Pilr  (187G).  3  Ch.  D.  36. 
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The  cases  above  cited,  and  especially  Kx  'parte  Pnnnett,  In  re 
Kitchin  (q),  must  be  compared  with  the  decision  of  the  Court  of 
Appeal  in  West  London  Sijndicate  v.  Inland  Hevemie  Commis- 
sioners (?').  The  question  arose  as  to  the  liability  to  stamp  duty, 
under  s.  59  (1)  of  the  Stamp  Act,  1891  (5),  whether,  on  the  sale 
of  the  lease  and  goodwill  of  Fischer's  Hotel,  Clifford  Street,  the 
"  goodwill "  came  under  the  word  "  land "  or  '•  any  property 
except  land."  On  the  point  for  which  the  case  is  here  cited  the 
Lords  Justices  differed.  A.  L.  Smith,  L.J.,  held  that  the 
"  goodwill "  was  "  a  separate  and  distinct  entity,"  and  not  land. 
RiGBY,  L.J.,  held  that  the  goodwill  of  Fischer's  Hotel  did  not 
form  part  of  the  yalue  of  the  lease  ;  he  said  {t)  : 

"In  this  particular  case  a  great  part  of  the  value  of  the  goodwill  might, 
and  probably  did,  arise  from  the  name — some  part  certainly  did.  A  West 
End  hotel  does  not  depend  for  its  customers  upon  chance  passers  by,  but  to 
a  great  extent  upon  visitors  to  London  who  engage  rooms  beforehand.  .  .  . 
Such  a  goodwill  cannot  be  said  to  be  in  law  inseparable  from  the  house 
where  the  business  is  for  the  time  being  carried  on,  whatever  the  practical 
difficulty  of  separation  in  a  given  case.  A  great  part  of  it  would  last  on  if 
the  business  were  transferred  to  the  next  door." 

This  seems  to  accept  the  view  that,  in  the  case  of  an  ordinary 
public-house,  the  "  goodwill  "  forms  (or  may  form)  part  of  the 
value  of  the  house.  Vaughan  Williams,  L.J.,  held  that  in 
the  case  of  a  public-house,  and  in  the  case  before  the  court,  the 
"  goodwill"  formed  part  of  the  reversion  of  the  landlord  and  part 
of  the  premises. 

In  dealing  with  the  cases  above  cited,  it  must  be  remembered 
that  if  "  goodwill  "is  so  far  attached  to  the  rated  premises  that 
it  forms  part  of  them,  and  would  pass  under  a  mortgage,  it  neces- 
sarily follows  that  it  would  pass  to  a  tenant  under  a  yearly  letting, 
and  therefore  must  form  part  of  that  for  which  the  tenant  pays 
rent  and  must  increase  the  rateable  value  :  yet  it  is  not  necessary 
for  the  rating  authority  to  show  that  the  '"  goodwill  "  would  pass 
(as  a  matter  of  conveyancing)  under  a  letting  of  the  premises. 
For  many  things  tend  to  increase  rent  (and  therefore  to  increase 
the  rateable  value)  which  are  not  part  of  the  demised  premises, 
and  do  not  pass  under  the  demise  :  because  rent  is  regulated  not 
by  "  that  which  the  lease  conveys  a  legal  title  to,"  but  by  "  that 
which  it  gives  the  lessee  the  means  of  doing  or  enjoying  "  {u)  ; 
for  example,  proximity  to  a  market  or  a  railway  affects  rent  though 
neither  be  let  to  the  tenant. 

(<?)  (1880),  16  Ch.  D.  226  ;  supru,  p,  461).  (-0  54  &  5o  Vict.  c.  39. 

(r)   [1898J  2  Q.  B.  r,07.  {t)  [1898]  2  Q.  B..  at  p.  523. 

(«)  R.  V.  GraJifl  Junctiim  Bail.  Co.  (1844),  4  Q.  B.  18,  at  p.  40.  .■<vpra,  p.  166. 
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Importance  of  questions  as  to  rateability  of  machinery. — It 

is  obvious  that  owing  to  the  common  use  of  machinery  in  the 
])lace  of  manual  labour,  and  the  increase  in  the  value  of  the 
machinery  used  at  the  present  day  as  compared  with  a  hundred, 
or  even  fifty,  years  ago,  the  question  where  the  linc^  is  to  Ije  di'awn 
between  what  is  rateaV)le  and  what  is  not  rateable  machinery  is 
more  important  now  than  ewr  it  was.  The  genei'al  effect  of  the 
decisions  during  the   last  forty  years  has,  undoubtedly,  been   to 
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swell  the  rateable  value  of  property  containing-  machinery.  It 
will  be  seen  that  according  to  the  most  important  of  the  modern 
decisions,  viz.,  the  7]ijne  Boiler  Wovls  Case  (a),  the  question  is  not 
whether  machinery  is  rateable  in  itself,  but  whether  it  ought  to  be 
taken  into  account  as  enhancing  the  value  of  the  hereditament  on 
which  it  is  placed  :  so  that  the  former  question  may  be  answered 
in  the  negative  and  the  latter  in  the  affirmative,  as  to  one  and  the 
same  piece  of  machinery.  But  while  deciding  that,  as  a  proposition 
of  law,  certain  descriptions  of  machinery  (though  not  rateable  in 
themselves)  must  be  taken  into  account  in  valuing  the  heredita- 
ments on  which  that  machinery  is  found,  the  Court  of  Appeal 
appear  to  have  left  to  the  sessions  to  decide,  as  a  question  of  fact, 
how  that  machinery  is  to  be  valued  in  taking  it  into  account.  The 
extreme  difficulty  of  answering  this  latter  question  will  be  con- 
sidered hereafter  (b).  The  most  recent  decision  of  the  High  Court 
on  the  subject  shows  that  it  is  wrong  "  to  take  into  account "  the 
value  of  machinery  which  is  not  rateable,  by  putting  5  per  cent, 
upon  the  capital  value,  as  though  it  were  part  of  the  rateable 
hereditament  (<?).  And,  as  will  be  seen  hereafter,  this  may  prove 
to  be  the  turning  point  in  the  current  of  decisions  {d) . 

In  dealing  wdth  })roperty,  such  as  railways  and  gas  works,  the 
rateable  value  of  which  is  calculated  from  the  profits  w^hich  the 
hypothetical  tenant  could  make,  additional  importance  attaches  to 
the  question  of  the  rateability  of  machinery.  For  if  machinery 
be  no  part  of  the  rateable  hereditament,  the  hypothetical  tenant 
must  be  supposed  to  provide  it  out  of  his  own  capital,  and  a 
deduction  must  be  made  from  the  profits  of  the  undertaking  by 
way  of  allowance  for  interest  on  the  tenant's  capital  (e).  So  that 
the  value  of  the  necessary  machinery  (if  not  ])art  of  the  rateable 
hereditament)  not  only  ceases  to  be  an  addition  to,  but  constitutes 
a  deduction  from,  the  value  which  the  property  would  otherwise 
possess. 

Attempts  at  special  legislation  with  regard  to  machinery. — 

In  the  year  1887.  and  in  many  sul)sequent  years,  bills  were 
introduced  into  Parliament  defining  what  machinery  should  or 
shall  not  l)e  taken  into  account  ;  different  stages  have  been 
reached  from  time  to  time,  but  none  of  the  bills  became  law  so  as 
to  affect  England.  In  the  final  report  of  the  Royal  Commission 
on  Local  Taxation  (dated  May  28th,  11)01),  the  majority  of  the 
commissioners    signed    the    following    recommendation  :     "  That 

in)  Tijnr  Boiler  Worhx  d.  v.  L<i,u/heiito/i  i^lSSC),  IS  Q.  B.  D.  81  ;  Kyde's  Eat. 
Ai.p.(1886— 1890).  241  ;   i/ifra.  p.  485. 

(I>)    Vide  infra,  pp.  4"jri— 500. 

(r)  Croelieit  and  Joncx  v.  XortJiawjdou  Union  (1902),  Kyde  &  Konstam's  Rat. 
Ai)p'.  (1894—1904),  2(;9  :  infra,  p.  489. 

(^7)    Vide  infra,  p.  492  ef  set/. 

((')  Supra,  pp.  257,  279  ;  see  also  note  («),  infra,  )).  478. 
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in  estimating  the  rateable  value  of  any  hereditament  occupied  for 
trade,  business  or  manufacturin<>'  purposes,  there  shall  be  excluded 
from  the  assessment  anv  increased  value  arising  from  machines, 
tools  or  ap})liances  which  are  not  fixed,  or  are  only  so  fixed  that 
they  can  be  removed  from  their  place  without  necessitating  the 
removal  of  any  part  of  the  hereditament.  But  the  value  of  any 
machinery,  macliine.  or  plant  used  in  or  on  the  hereditament  for 
producing  or  transmitting  first  motive  power,  or  for  heating  or 
lighting  the  hereditament,  should  be  included."'  So  far  as  Scotland 
is  concerned,  this  recommendation  has  (in  sul>stance)  been  carried 
into  effect  by  the  Lands  Valuation  (Scotland)  Amendment  Act, 
1902  (2  Edw.  7,  c.  25),  which,  however,  applies  to  Scotland  only. 
It  will  be  seen  hereafter  that  the  recommendation  is  mainly 
intended  to  meet  the  decision  in  Tyne  Boiler  Worls  Co.  v. 
Lonrjhenton{f\  and  would  substitute  a  very  different  rule  for  the 
rule  laid  down  in  that  case,  although  it  probably  would  not  entirely 
alter  the  result  arrived  at  in  that  case. 

The  dates  of  decisions  must  be  considered. — Umlcr  the 
Statute  of  Elizabeth  (a),  as  we  have  already  seen,  the  rate  could 
be  imposed  in  respect  of  personal  as  well  as  real  property,  although 
to  make  a  })erson  liable  in  respect  of  personal  property  he  must  be 
an  inhabitant,  and  not  merely  an  "  occupier  of  lands,  houses,  etc.'* 
Consequently,  under  the  Statute  of  Elizabeth,  when  a  person  was 
rated  in  respect  of  machinery,  it  was  no  answer  (if  he  was  an 
inhabitant)  to  say  that  the  machinery  was  personal  [)roperty,  and 
not  ])art  of  the  freehold.  But  although  personal  property  in  the 
hands  of  an  inhabitant  was  in  law  rateable,  it  was  in  practice  so 
seldom  (if  ever)  rated,  that  the  judges  had  not  unfrequently 
ex}u-('ssed  doubts  as  to  whether  it  were  legally  rateable  at  all; 
Ultimately  this  conflict  between  the  practice  and  the  law  of  rating 
led,  as  we  have  seen  (/< ),  to  the  passing  of  the  Poor  Rate  Exemp- 
tion Act,  1^40  (/),  which  enacts  that  "  it  shall  not  be  lawful  for 
the  overseers  of  any  parish  ...  to  tax  any  iidiabitant  thereof, 
as  such  inhabitant,  in  respect  of  his  ability  derived  from  the  profits 
of  stock  in  trade  or  any  other  property."  This  leaves  as  the 
persons  to  be  rated  the  parson  or  vicar,  and  the  occupier  of  lands, 
houses,  etc.  Taking  this  statute  in  connection  with  s.  1  of  the 
Parochial  Assessments  Act,  1836  (/(•),  which  contemplates  only  the 
rating  of  corporeal  hereditaments  (Z),  it  now  appears  that  when  it 
is  sought  to  rate  a  person  in  respect  of  machinery,  the  question 
ought  to  be  whether  he  is  an  occupier  of  "  lands,"  etc.,  and  (if  so) 

■(/)   [ISSfi]  18  Q.  B.  I).  81  :  infra,  p.  48.->. 
•   ('/)  4;i  Eliz.  c.  2,  s.  1  :   vide  .wpra,  pp.  2.  3.  (//)    Vidr  xiijyni,  p.  4. 

( 0  3  &  4  Vict.  c.  89  :  set  out  in  Appendix  II. 
(/.■)  0  &  7  Will.  4,  c.  06  :  set  out  in  Appendix  II. 
(/)  See  B.  V.  Lumitda'nie  (1839),  10  A.  &;  E.  157. 
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whether  the  machinery  in  question  is  part  of  the  hind  (m).  Unfor- 
tunately, the  earlier  cases  decided  after  the  passing  of  the  Poor 
Hate  Exemption  Act,  1840,  seem  to  have  ignored  that  Act,  and  to 
have  assumed  that  -it  made  no  diflference  to  the  rateability  of 
machinerv  ;  and  until  the  f^Jie  Boiler  Works  Case  {n),  the  effect 
of  the  Act  appears  not  to  have  been  specially  considered  by  the 
courts.  In  that  case  it  was  held  by  the  Court  of  Appeal  (in 
substance)  that  the  Act  made  no  difference,  and  as  this  decision  is 
founded  on  a  series  of  cases  extending  over  a  long  term  of  years, 
it  may,  perhaps,  be  too  late  to  re-o})en  the  question.  Whatever  be 
the  correct  view  of  the  law,  it  will  probably  be  convenient  to 
consider  separately  the  cases  decided  before,  and  those  decided 
after,  the  passing  of  the  Poor  Rate  Exemption  Act,  1840  ;  and 
then  consider  in  what  way  the  rule  laid  down  by  the  Court  of 
Appeal  must  be  applied  in  practice. 

Cases  decided  before  the  Poor  Rate  Exemption  Act,  1840. — 

The  earliest  case  relating  to  machinery  appears  to  be  li.  v. 
St.  J^lcholas.  Gloucester  (o) ;  in  which  the  corporation  of  Gloucester, 
being  possessed  of  a  house,  had  erected  in  the  street  leading  by  it 
a  machine  for  weighing  waggons,  etc.,  for  the  use  of  which  pay- 
ments were  made.  The  steelyard  was  in  the  house,  which  was 
called  "  the  machine-house."  It  was  found  that  the  house,  inde- 
pendent of  the  machine,  was  worth  5/.  a  year  ;  that  the  profits  of 
the  machine  were  about  40/.  a  year  :  and  the  corporation  were 
rated  for  "  the  machine-house  "  at  24/.  The  sessions  held  that  the 
profits  of  the  machine  were  not  rateable  and  reduced  the  rate  to  5/. 
But  this  order  was  quashed,  and  Lord  Mansfield,  in  holding  that 
the  rate  on  24/.  was  right,  said  : 

"  It  is  not  in  terms  said  that  the  machine  is  annexed  to  the  freehold  ;  Ijut 
the  nature  of  the  thing  suppKes  the  defect  in  the  expression.  Indeed,  the 
expression  sufficiently  shows  it.  What  is  the  house  ?  It  is  '  the  machine- 
house.'  They  are  one  entire  thing,  and  are  together  rated  with  the  common 
known  name  which  comprehends  both.  .  .  .  The  house  may  be  said  to 
be  built  for  the  steelyard,  and  not  the  steelyard  for  the  house." 

And  BuLLEK,  J.,  said,  -'The  conclusion  of  the  case  is  strong  to 
show  that  the  justices  considered  the  machine  as  part  of  the  house, 
for  the  question  they  refer  to  the  court  is  whether  the  profits  are 
rateable.  And  so  long  as  they  are  received,  they  undoubtedly  are. 
It  is  like  the  case  of  the  CheUenliam  Sj>((  *  ( /')■ 

(?«)  This  appears  to  be  still  true,  notwithstanding  Ti/nr  lioilcr  Worlis  Co.  v.  Long- 
Ivnton  (188fi).  IS  Q.  B.  D.  81,  'nifvu,  p.  48,")  ;  for  that  'case  decides  that  if  a  thing 'is 
not  part  of  the  freehold,  it  cannot  itself  he  rated,  though  it  maybe  taken  into  account 
in  rating  the  land. 

^;w)  (18Sr>),  is  Q.  B.  D.  81  :  Kyde's  Hat.  App.  (LSSO— 1800),  241  :  infra,  p.  48."). 

(())  (1788),  1  T.  K.  723  n.  ;  a  fuller  report  of  the  judgment  is  found  in  1  Const. 
lCi5,  and  Cald.  262,  from  which  the  extracts  quoted  in  the  text  are  taken. 

il>)  R.  V.  M-nU-r  (1777),  2  Cowp.  fil'.i  ;  1  Const.  15;")  ;  xiipra,  p.  268,  note  ii>). 


47G  MACHINKUY    AND    FIXTURES.  [PART  III. 

It  must  !)(•  noticed  (])  that  Lord  ]\IaN8FIEL1)  ;n)pe;u-s  to  have 
lield  that,  as  a  fact,  the  machine  Nvas  part  of  the  fn^diold  (*y),  in 
wliich  case  there  couhl  be  no  doubt  of  its  rateability  under  the 
•Statute  of  Elizabetli  ;  (2)  tliat  it  was  stated  tliat  under  the  local 
Acts  relatino-  to  (iloucester,  j)ersonal  as  well  as  real  ])roperty  was 
liable  to  the  poor  rates,  so  that  the  machine  must  in  any  case  have 
been  rateable  under  the  local  Acts.  (Jonsequ<Mitly,  the  real 
question  decided  by  the  court  was  that  the  ])rolits  of  the  machine 
were  rateable  (r). 

AV'lLLES.  J.,  said  (*'),  "If  a  billiai-d  table  stand  in  a  house,  and 
the  house  should,  in  resi)ect  of  such  table,  let  at  a  higher  sum,  it 
would  l)e  ratealde,  while  the  table  continued  there  and  was  so  let, 
at  the  advanced  rent." 

Of  course,  if  the  l)illiard  table  l)e  rei)"arded  as  part  of  the  house, 
there  is  no  doubt  that  the  statement  is  correct.  But  if  the  table 
be  regarded  as  a  mere  chattel,  and  the  rent  be  ])ai(l  for  the  use  of 
the  chattels  in  the  house,  as  well  as  for  the  house  itself,  then  unless 
personal  property  be  rateable,  the  statement  requires  some  qualifi- 
cation. For  it  cau  hardly  be  contended  that  when  an  increased 
rent  is  given  for  a  furnished  house  (i.e.,  for  both  house  and 
chattels)  the  rateable  value  must  be  increased  in  proportion  (f). 

In  7i\  V.  IJo[f(/  (»)  it  was  held  that  a  house  and  a  carding- 
machine  for  manufacturing  cotton,  rented  as  one  entire  subject, 
were  rateable.  It  was  found  that  the  machine  was  not  fastened  to 
the  floor  {.v),  but  might  Ije  moved  at  jdeasure  :  that  it  was 
generally  worked  with  water,  l)ut  frecjuently  l)y  hand.  It  is 
remarkable  that  two  out  of  three  judges  based  th(>ir  judgments  on 
the  princi})le  that  ])ersonal  pro))erty  was  rateable  as  it  undoubtedly 
was  at  the  date  of  the  decision. 

In  N.  V.  Bh'miii(/hain  and  Sfajf'onlshh'e  (las  Co.  (_y),  in  making 
the  valuation  of  buildings  containing  nuichinery,  the  masonry  and 
brickwork  for  l)oilers,  vats,  and  chimney-stacks  were  included,  but 
not  the  steam-engines  themselves,  and  all  machinery  and  apparatus 
used  for  the  purpose  of  manufacturing,  whether  fixed  or  not,  was 

(,(/)  A  contrary  conclusion  was  arrived  at  witli  regard  to  a  somewhat  similar 
machine  in  E.v  jiarte  Asthiir;/,  In  re  Iticliards  (ISdD).  J^.  \\.  4  Ch.  (iSO.  infra,  ^i.  508. 

(/•)  Note  that  the  profits  amounted  to  4()/.,  and  the  rate  was  on  24/.,  so  that  con- 
siderable deductions  must  have  been  allowed. 

00   1  Const.,  at  p.  1()4. 

CO  See,  for  example,  the  judgment  of  Blackburn.  ,J..  in  /,'.  v.  Lee  (1X<)6), 
L.  R.  1  Q.  B.  241,  at  p.  2.53,  hifni,  p.  4S1.  In  R.  v.  Ii7//Y<'  (171)2),  4  T.  H.  771  (in 
which  some  personal  property  was  held  to  be  rateable),  it  was  said  that ''household 
furniture  is  not  rateable,  because  it  produces  nothing."  This  rather  suggests  that,  if 
let  with  a  house,  it  would  be  rateable  ;  so  that  the  rateability  of  the  furniture  would 
depend  upon  the  question  whether  the  tenant  of  the  house  had  purcliased  or  hired  the 
furniture.  This  most  illogical  result  sbnws  how  very  little  the  rateability  of  personal 
jirojiertv  had  been  considered  and  understood  when  the  earlier  cases  were  decided. 

('0  (1787),  I  T.  K.  721. 

(.f)  ASHURST,  J.,  inferred  that  it  was  fastened  to  tlie  walls,  but  there  was  no  finding 
to  that  effect. 

(y)  (18:57),  t;  A.  &  E.  634. 
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excluded.  Af^  some  of  tlie  machinery  was  stated  to  be  "  let  into 
the  oTOund,  or  otherwise  attached  to  the  freehold,"  there  could  he 
no  doubt  that  the  rate  based  on  such  a  valuation  was  bad,  Init 
Lord  Denman  added,  "  even  where  the  machine  has  not  been 
attached,  a  house  has  been  held  rateable  in  respect  of  it.  if  the 
value  of  the  house  has  been  increased  by  the  machine." 

In  h\  V.  Guest  (c),  the  question  related  to  machinery  used  in 
ironworks,  which,  thouoh  attached  to  buildinos,  could  be  removed 
out  of  them  '•  without  in  jury  either  to  the  machinery  or  the  buildings 
or  the  soil,  and  without  displaciuo-  any  part  thereof."  The  court 
held  it  to  be  rateable,  and  (afHrming  the  decision  in  R.  v. 
B/rmi  tiff  ham  and  Stafordslure  Gas  Go.)  (a),  Lord  Denman,  C.J., 
thus  stated  the  general  principle  {/>)  : 

''  Real  property  ought  to  be  rated  according  to  its  actual  value,  as  com- 
bined with  the  machinery  attached  to  it,  without  considering  whether  the 
machinery  be  real  or  personal  property,  so  as  to  be  liable  to  distress  or 
seizure  under  a  Jjcri  facias,  or  whether  it  would  descend  to  the  heir 
or  executor,  or  belong,  at  the  expiration  of  a  lease,  to  landlord  or 
tenant  "  (r). 

Summary  of  the  cases  decided  before  1840. — We  have  seen 
that  in  R.  v.  St.  X/choIas,  Gloacester  ((/),  the  question  was  not 
really  whether  the  machines  were  rateable,  but  whether  the  ])rotits 
made  by  the  machine  were  rateable.  In  R.  v.  ffopg  (e),  two  of 
the  three  judges  based  their  decision  that  the  engine  was  rateable 
on  the  principle  that  personal  property  was  rateal)le.  And  JL  v. 
Birmimiham  and  Stajfordsh/'re  Gas  Co.  (/"),  and  B.  v.  G^iest  Qf), 
did  little  more  than  affirm  the  rateability  of  the  machinery  in 
question  in  each  case,  on  the  same  ground.  It  is  true  that  in  the 
latter  case  Lord  Denmax,  C.J.,  says  that  "  real  property  ought  to 
be  rated  as  combined  with  the  machinery  attached  to  it,"  and  that 
the  machinery  to  which  the  decision  related  was,  apparently,  in 
fact  attached  ;  but  it  does  not  seem  to  have  been  intended  to  limit 
the  rule  to  machinery  which  is  attached.  For  Lord  Denman  cites 
with  approval  R.  v.  Birminnham  and  St ajford shire  Gas  Co.,  in 
which  the  rule  was  held  to  extend  to  cases  where  the  machine  was 
not  attached. 

The  judgment  of  Lord  Denman,  C.J.,  in  J\.  v.  (Guest  has  never 
been  overruled  and  is  in  fact  supported  by  Tyne  Boiler  Works 
Co.  V.  LouffJienton  (h)  ;  and  if  these  cases   ai'e  still  good  law,   it 

(r)  (ISHS).  7  A.  &  E.  lt.-)l. 

(^0  (1837).  (I  A.  .«s:  E.  634,  .wj>ra.  (/>)  7  A.  &  E.,  at  ]).  lt.-,6.^ 

(rj  This  principle  was  adopted  and  attirmed  in  /»'.  y.Sovthavipton  Doclt  Co.  (1851), 
14  Q.  B.  587,  at  p.  610,  infra,  p.  478. 

(<Z)  (17S3),  1  T.  R.  723  n.  ;  1  Const.  163  ;  .fwy//v/.  p.  475. 

(O  (1787).  1  T.  K.  721,  mpra,  p.  476. 

(  /■)  (1837).  6  A.  A:  E.  634,  supra.  {q')  (1838),  7  A.  &  E.  951,  .svpra. 

(h)  (1886).  18  q.  B.  I).  81  ;  Kyde's  Kat.  App.  (1886— 181)0),  241  ;  infra,  p.  485. 
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seems  hardly  necessary  to  cite  cases  dealing  with  the  distinction 
between  real  and  personal  property,  and  the  relative  rights  of 
hnnllord  and  tenant,  or  heir  and  ext^ciitor  :  l)nt  some  of  these  cases 
will  he  mentioned  hereafter  (/). 

Cases  decided  after  the  Poor  Rate  Exemption  Act,  1840.-- 

The  effect  of  this  ,\.et  ( /■ )  upon  the  (piestion  of  the  rateability  of 
machinery  has  been  already  referred  to  (/)  ;  but  unfortunately  in 
the  earlier  cases  decided  after  1840  the  Act  was  not  even  cited 
in  argument,  and  the  court  werc^  not  asked  to  consider  whether  the 
exemption  of  personal  property  under  the  Poor  Rate  Exemption 
Act,  1840,  had  rendered  tlie  earlier  cases  decided  before  tliat  Act 
inapplicable. 

In  R.  V.  Southampton  Dock  Co.  (m),  the  machinery  in  question 
was  described  as  "  fixtures  or  fixed  plant,  consisting  of  cranes, 
steam-engines,  shears,  derricks,  dolphins,  and  other  like  ponderous 
machinery,  attached  to  the  freehold  and  essential  to  the  business  of 
the  company  "  ;  and  the  sessions  found  as  a  fact  that  the  fixtures 
were  "  capable  of  being  detached  from  the  freehold  as  easily  and 
with  as  little  injury  to  it  as  other  fixtures  put  up  for  the  ])urposes 
of  the  trade  or  business  of  the  tenant,  and  usually  valued  as 
between  incoming  and  outgoing  tenant."  The  court  held  that  the 
whole  was  to  be  rated  (n)  on  the  authority  of  R.  v.  JJh')nin(/hain 
and  Stajf'ord shire  Gas  Co.  (o)  and  R.  v.  Guest  ( ^>),  and  Lord 
Campbell,  C.J.,  added  :  "  It  is  of  the  greatest  importance  that  a 
rule  upon  such  a  suljject  which  has  been  laid  down,  and  acted 
upon,  should  be  adhered  to  ;  and  we  see  no  reason  why  this  rule 
should  be  now  disturbed." 

The  decision  in  i?.  v.  fSoiithampfon  Dock  Co.  (m)  was  followed  in 
li.  V.  JYorth  Stafordshire  Rail.  Co.  (r),  where  the  test  of  rateability 
was  stated  in  slightly  difl:erent  language,  by  (Jockburn,  C.J.  : 

"  The  question  is  whether  the  company  are  entitled  to  a  deduction  in 
respect  of  various  articles,  being  things  necessary  for  carrying  on  the  business 
of  the  company.  The  articles  to  which  such  a  question  may  have  reference 
may  be  divided  into  three  classes — first,  things  movable,  as  office  and  station 
furniture  ;  secondly,  things  so  attached  to  the  freehold  as  to  become  part  of 
it  ;  and,  thirdly,  things  which,  though  capable  of  being  removed,  are  yet  so 

(/)    Vide  infra,  pp.  oOl — 508.  (I)    Vide  si/prii,  p.  474. 

(70  3  &  4  Vict.  c.  89  :  see  Appendix  II.  (m)  (1851),  14  Q.  B.  587. 

(»)  It  is  perhaps  still  o])en  to  question  whether  machiuery,  which  (accurdiiig  to  the 
Tyne  Boiler  Workx  Cum'  (188(J),  18  Q.  B.  81  ;  infra,  p.  485)  must  be  taken  into 
account  in  valuing  the  rateable  hereditament,  may  yet  Ije  regarded  as  part  of  the 
tenant's  jilant,  on  the  capital  value  of  which  interest  may  be  claimed,  so  as  to  form  a 
deduction  from  the  net  protits.  The  distinction  between  rating  machinery  as  part  of 
ihe  ratealile  hei'editament  and  "  taking  into  account  ''  was  hardlv  realised  at  tlie  date 
of  R.  V.  Southanijiton  Dock  Co.  (1851),  14  Q.  B.  587,  and  II.  \~Xorth.  Staffurdahin- 
Rail.  Co.  (18GU),  30  L.  J.  M.  C.  68. 

00  (1837),  6  A.  &  E.  634  ;  .siipra,  p.  476. 

Iji)  (1838).  7  A.  &  P:.  951  ;  .siijmi,  p.  477. 

(r)  (1860),  30  L.  J.  M.  C.  68,  at  p.  72. 
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far  attached  as  that  it  is  intended  that  they  shall  remain  permanently  con- 
nected with  the  railway,  or  the  premises  used  with  it,  and  remain  permanent 
appendages  with  it,  as  essential  to  its  working.  It  is  clear  that  in  respect  of 
the  first  class  of  articles  a  deduction  should  be  allowed.  It  is  equally  clear 
that  no  deduction  should  be  allowed  as  to  the  second.  As  to  the  third,  the 
question  is  finally  settled  by  the  decision  of  this  court  in  the  c;ise  of  R.  v. 
Soidhanipton  Dock  Co." 

Lead  chambers  in  chemical  works. — In  E.  v.  Ilaslam  (s)  the 
appellants  were  rated  for  chemical  works,  on  which  were  found 
certain  lead  chambers  for  the  manufacture  of  sulphuric  acid. 
These  chambers  were  about  50  feet  long  by  13  feet  wide,  and 
13  feet  high  ;  they  were  made  of  sheet  lead  and  each  w^eighed 
several  tons.  Each  chamber  was  connected  by  pipes  (which  were 
made  vapour-tight)  with  a  boiler  affixed  to  the  freehold  ;  Ijut 
these  pipes  could  be  removed  without  injuring  the  freehold,  and, 
when  they  were  removed,  the  chamber  rested  on  the  ground  (^on 
a  specially  prepared  foundation)  by  its  mere  weight,  and  might  be 
lifted  from  the  soil  without  displacing  any  part  of  the  freehold. 
The  sessions  had  confirmed  a  rate  which  included  the  increased 
value  arising  from  the  chambers,  and  this  decision  was  confirmed 
by  the  Queen's  Bench.     Patteson,  J.,  said  (t)  : 

"  We  do  not  think  it  necessary  in  this  case  to  determine  whether  the 
chambers  erected  on  the  appellants'  premises  are,  or  are  not,  annexed  to  the 
freehold,  which  is  rather  a  question  of  fact  for  the  court  of  quarter  sessions 
to  find,  than  for  us  to  decide  :  because  we  are  of  opinion  that,  according  to 
the  principle  laid  down  in  the  various  cases  on  this  subject,  the  rateable 
value  of  the  premises  is  undoubtedly  increased  by  the  use  of  those  chambers. 
In  R.  V.  Liverpool  Exchange  («),  the  court,  after  citing  several  previous 
decisions,  say  :  '  These  cases  establish  the  principle  that  the  advantages 
attendant  upon  a  building,  either  in  respect  of  its  situation  or  the  mode  of 
its  occupation,  are  to  be  taken  into  the  account  in  estimating  its  rateable 
annual  value,  wherever  those  advantages  would  enable  the  owner  of  the 
building  to  let  it  at  a  higher  rent  than  it  would  otherwise  fetch '  (x).  .  .  . 
The  chambers  are  used  as  part  of  the  fixed  machinery  of  the  works,  attached 
to  the  other  buildings  for  the  purpose  of  being  so  used,  and  necessarily  so 
attached  in  the  use  of  them,  although  capable  perhaps  of  being  removed 
without  injury  to  the  other  buildings.  Nor  can  it  be  denied  that,  if  the 
appellants  were  to  underlet  the  premises,  they  would  fetch  a  higher  rent,  as 
they  now  stand,  with  these  chambers  upon  them,  than  they  would  if  the 
chambers  were  removed.     The  rate  must  be  confirmed." 

There  is  perhaps  a  fallacy  concealed  in  the  last  sentence  above 
quoted.  A  furnished  house  would  fetch  a  higher  rent,  as  it  stands 
with  the  furniture  in  it,  than  it  would  fetch  if  the  furniture  were 
removed.  But  as  the  rateable  value  of  the  house  is  the  rent  which 
would   be  given   for  the  house,   the  rent  given  for  the  furnished 

is)  (1851),  17  Q.  B.  220.  00  (1834),  1  A.  &  E.  465. 

(0  17  Q.  B.,  at  p.  227.  (a;)  See  pp.  495— 50U,  i/t/ra. 
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liouse  imist  he  apportioned  (//).  If  the  tenant  who  takes  a 
furnished  house  has  in  addition  to  huy.  or  oivo  m  separate  rent 
for,  the  furniture,  it  is  not  a])solutely  certain  that  lie  will  give  a 
higher  rent  for  the  house  itself  (r ). 

Plant  connected  with  gasworks.  In  /'.  v.  Lee  (a),  it  was  held 
that  in  valuing  gaswt)rks,  a  deduction  should  be  nuule  for  the 
value  of  meters  placed  on  the  jireuiises  of  consunu'rs  (as  forming 
part  of  the  tenant's  capital)  ;  hut  that  no  deduction  should  he 
made  for  retorts,  [)uritiers,  steam-engines  tixed  to  the  soil,  for 
boilers,  for  the  movable  parts  of  the  gasholders,  or  for  various 
trade  fixtures,  such  as  [)umps  and  exhausters,  which  would  l)e 
removable  by  a  tenant  who  had  erected  them,  during  his  term. 
This  decision  was  based  upon  N.  v.  Southampton  Dock  (\i.  (/>)  and 
H.  V.  Korfli  Sfqfonlsh/'re  Hail.  ('o.(c),  and  was  stated  to  be  the 
effect  of  applying  the  tests  laid  down  by  those  cases  to  the  particular 
things  used  in  connection  with  gasworks.  The  rule  was,  however, 
re-stated  in  slightly  diti'erent  language,  and  it  is  to  be  noticed  that 
the  court  appeared  to  have  ignored  the  decision  in  N.  v.  Guest  (</), 
that  rateability  did  not  depend  on  the  question  whether  the  articles 
formed  part  of  the  freehold,  so  as  to  be  liable  to  distress,  etc.  ;  for 
they  refer  to  some  of  the  cases  dealing  w^ith  that  question.  After 
saying  that  the  meters  were  nothing  more  than  ordinary  chattels, 
CoCKBURK,  J.,  said,  S[>eaking  of  the  other  articles  (e)  : 

"  If  the  company  desired  to  abandon  this  undertaking,  and  to  let  the 
gasworks  to  another  company  or  any  individual,  what  the  lessee  would 
propose  to  take  and  pay  rent  for  would  not  be  land  independent  of  all  these 
articles,  all  of  them  essential  to  the  manufacture,  viz.,  gas.  These  retorts, 
purifiers,  and  gasholders  are  all  as  essential  to  the  using  and  occupying  these 
premises  as  gasworks,  as  any  other  thing  that  can  possibly  be  suggested, 
however  permanently  attached  to  the  freehold.  They  seem,  therefore, 
clearly  to  come  within  the  principle  laid  down  in  i?.  v.  NnrtJi  Stafordahh-e 
Rail.  Co.  (f). 

"  There  is  another  principle  applicable  here,  on  which  the  court  proceeded 
in  Walmsleii  v.  Milne  (g).  .  .  .  When  these  purifiers,  gasholders,  steam- 
engines,  and  boilers,  which  are  absolutely  essential  to  the  working  of  the 
manufacture,  were  erected,  it  was  with  the  view  to  their  remaining  per- 
manently there  for  the  benefit   of   the   inheritance.      I  therefore  think,  on 

(y)  See  the  first  sentence  cited  from  the  judgment  of  Blackbi'RN,  .T.,  in  R.  v. 
Lrr  (18(J(i),  L.  li.  1  Q.  B.  2-H,  at  ]).  258  ;  uifni,  p.  481. 

(,"-)  See  Crockett  and  Jdiict  v.  Nurtluniijiton  Union  (1!»02),  Hyde  &  Konst;ini"s 
Rat.  Ap]).  (1S94— li»04),  2(i'.),  and  the  remarks  thereon,  infm.  pp.  4S!t,  4it2. 

(«)  (IBlili).  L.  K.  1  Q.  B.  241.  (J>)  (18.-)1).  14  Q.  B.  587  ;  .mpra.  p.  478. 

(r)  (ISfiO),  80  L.  J.  M.  C.  (;8  ;  snpni,  p.  478. 

(VZ)  (1838),  7  A.  &  E.  9.-)l  ;  snpra.  p.  477. 

(e)  L.  K.  1  Q.  B.,  at  p.  ^51. 

(/)  (18G0),  80  L.  J.  M.  C.  68  ;  svpra.  p.  478. 

(-/)  (18,-)f)),  7  C.  B.  (x.s.)  ll."> :  infra,  y.  .">n4.  In  that  case  it  was  held  that  articles 
'•  tirnily  annexed  to  the  freehold  (after  the  date  of  a  mortgage)  for  the  purpose  of 
improving  the  inheritance,  and  not  for  any  temporary  purpose,''  became  tlie  projicrty 
of  the  mortgagee. 
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both  grounds,  these  articles  (except  the  meters)  must  be  considered,  if  not 
us  forming  part  of  the  freehold,  still  as  so  far  connected  with  it  as  to  be 
intended  to  be  permanently  attached  to  it,  and  therefore  they  ought  to  be 
taken  into  account  in  determining  the  rateable  value  of  the  land,  and  the 
premises  in  question,  and  that  no  deduction  can  be  allowed  in  respect  of 
them." 

And  Blackburn,  J.,  said  (//)  : 

"  If  you  are  rating  a  house  let  furnished,  you  will  ascertain  how  much  was 
paid  in  respect  of  the  furniture,  and  the  things  in  no  way  forming  part  of 
the  rateable  premises,  and  deducting  that  from  the  rent  paid  for  the  furnished 
house,  the  remainder  would  be  the  rent  given  for  the  house  itself,  for  which 
it  would  be  rateable.  The  question,  then,  would  arise,  and  must  arise,  what 
the  things  are  for  which  you  are  to  make  an  allowance  and  deduction, 
whether  they  are  in  themselves  part  of  the  premises,  or  are,  like  the  furniture, 
not  part  of  the  premises.  Now,  there  are  some  fixtures  that  are  attached  to 
the  premises  and  are  part  of  the  premises,  although,  as  between  landlord  and 
tenant  and  heir  and  executors,  there  is  a  right  to  remove  them.  Clearly  no 
allowance  is  to  be  made  for  those.  There  are  other  things,  such  as  movable 
furniture,  which  are  manifestly  not  part  of  the  house,  and  for  which  allow- 
ance must  be  made.  But  there  are  intei'mediate  things,  with  respect  to 
which  it  is  sometimes  very  difficult  to  determine,  whether  they  are  made 
part  of  the  premises  or  not  ;  and  upon  those  the  question  mainly  arises  in 
the  present  case.  The  rule  laid  down  has  been  that,  where  the  things  are 
attached  to  the  premises,  so  as  to  be  part  of  the  premises,  although  they 
are  removable,  still  they  are  part  of  the  premises,  although  there  may  be  a 
right  to  remove  them.  But  if  things  or  chattels  be  fixed  to  the  premises, 
but  so  as  to  be  still  chattels,  being  only  fixed  and  steadied  for  the  purposes 
of  use  there,  they  remain  chattels  altogether,  so  that  they  would  not  be  part 
of  the  premises  at  all  ;  they  would  never  cease — to  use  the  phrase  in  the 
case  of  HeUavell  v.  Eastwood  (i) — to  have  the  character  of  movable  chattels  ; 
although  fixed  for  the  purpose  of  the  enjoyment  of  them,  still  they  remained 
movable  chattels.  The  common  illustration  is  a  mirror,  which,  in  the 
ordinary  way,  would  be  screwed  to  the  wall  ;  still  it  remains  a  movable 
chattel,  and  is  no  part  of  the  premises.  On  the  other  hand,  a  grate  which 
is  built  into  a  chimney,  although  it  is  capable  of  being  remove.d  by  a  tenant, 
would  still  be  fixed  to  the  premises,  so  that  it  would  be  part  of  the  premises, 
and  therefore  part  of  what  would  be  considered  to  be  let  to  the  hypothetical 
tenant,  and  for  which  he  would  pay  rent. 

"  In  HeUairell  v.  Eastirond  the  court  put  it  clearly  and  distinctly  that  the 
two  important  elements  to  consider  are,  first,  the  degree  of  annexation  (k)  ; 
and,  secondly,  if  it  be  in  fact  annexed,  the  object  of  the  annexation,  whether 
it  was  for  the  improvement  of  the  inheritance,  that  it  was  attached  to  a 
part  of  the  inheritance,  or  whether  it  was  for  the  enjoyment  only  of  the 
thing  itself.      [After  referring  to  Wahnsle;/  v.  Mihie  (/),  Hellatrell  v.  East- 

(li')  L.  R.  1  Q.  B.,  at  p.  25B. 

(0  (1851),  6  Ex.  295,  at  p.  318;  infra,  p.  502.  In  that  case,  '-mules'"  for 
spinning-  cotton,  fastened  to  the  floor,  were  held  to  be  distrainable  for  rent,  and  not 
to  be  part  of  the  freehold. 

(Ji)  This  seems  to  suggest  that,  unless  annexed,  the  thing  cannot  be  brought  into 
account ;  but  see  as  to  this  point,  Tijnc  Boiler  Worlis  Co,  v.  Loiujhcnton  (1886). 
IS  Q.  B.  D.  81  ;  infra,  p.  485. 

(0  (185!)),  7  C.  B.  (N.S.)  115  :   infra,  p.  501. 
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ivoa(l(m),  R.v.  North  8tafor(hluve  Rail.  Co.  («),  and  i?.  v.  Sontluuiq)in)i  Doch 
Co.  (o),  BLAfKBUKN,  J.,  continued  :]  The  idea  is  throughout  the  same — if 
the  things  are  annexed,  though  but  slightly,  with  a  view  to  the  enhance- 
ment of  the  inheritance,  and  the  permanent  improvement  of  it,  they  may  be 
considered  as  part  of  it  for  which  a  hypothetical  tenant  would  be  considered 
rateable." 

And  Ll'sh,  J.,  said  (/>) : 

"  The  question  is,  what  is  the  rateable  subject  which  is  comprised  within 
the  premises  to  be  rated  ?  Now  I  apprehend  that  the  premises  to  be  rated 
are  to  be  taken  as  they  are  with  all  their  fittings  and  appliances  by  which 
the  owner  has  adapted  them  to  a  particular  use,  and  which  would  pass  as  a 
part  of  the  premises  by  a  demise  of  them  to  a  tenant.  That  seems  to  me 
to  express  what  in  other  words  has  been  expressed  in  the  cases  referred  to 
by  the  other  members  of  the  court.  Wherever  the  things  have  become  so 
far  a  part  of  the  premises  that  they  would  pass  by  a  demise  of  these  premises, 
they  would  form  a  part  of  the  rateable  subject  of  the  inheritance  for  the 
purpose  of  rating." 

Silk-weaving  machines. — The  decision  in  R.  v.  J^ee  (q)  was 
followed  \)y  two  case.s  which — at  first  sight  at  least — seem  to  turn 
the  current  of  decisions  the  other  way.  In  R.  v.  Ilalstead  (>•) 
the  machinery  in  question  consisted  of  machines  for  silk  throwing 
and  weaving,  which  were  fifty  or  sixty  feet  long  and  three  or  four 
feet  wide.  They  were  fastened  to  the  floors  l)y  screws  passing 
through  holes  in  the  feet  of  the  machines,  such  fastenings  being 
for  the  sole  purpose  of  steadying  the  machines  when  in  use.  The 
<3ase  found  that  the  same  object  could  be  obtained  by  making  the 
machines  heavier  or  placing  weights  upon  them.  The  machines 
were  separate  and  distinct  from  each  other,  and  could  be  removed 
without  damage  to  the  machinery  or  the  liuildings,  and  were 
commonly  bought  and  sold  as  chattels.  The  machines  were  driven 
by  water  or  steam  power  by  means  of  bands  connecting  the 
machines  with  the  driving  gear  or  shafting.  The  court  held  that  all 
of  the  machines  were  not  rateable  (.s).     CJockburn,  C.J.,  said  (t)  : 

"  The  chattels  and  machinery  are  no  doubt  fixed  to  the  freehold,  but  not 
so  as  to  make  them  part  of  the  freehold.  According  to  the  recent  cases,  if 
the  chattels  are  so  fixed  to  the  freehold,  that  on  a  demise  they  Avould  pass 
with  the  premises,  then  they  may  be  taken  as  part  of  the  rateable  value. 
But  here  the  sessions  find  they  are  not  so  attached  to  the  freehold,  but  are 
merely  fixed  with  a  view  to  steady  them.  Therefore  the  finding  concludes 
the  case." 

(»0  (18.-)1),  6  Ex.  29.-5  ;  infra,  p.  502, 

(«)  (ISflO),  30  L.  J,  M,  C.  68  ;  mjva,  p.  478, 

(")  (18.")7),  14  Q,  B,  .587  ;  supra,  p.  478,  (^^)  L,  R.  1  Q.  B,,  at  p,  257. 

0/)  (18G6),  L.  II.  I  Q.  B,  241  ;  supra,  p,  480, 

(r)  (1867),  82  J,  P,  118, 

(.v)  With  this  decision  cf.  Bryiwlds  v.  AM>i/  S'  Sun,  [1903]  1  K.  B,  87  ;  hifra, 
pp.  507,  508  ;  and  Li/o/i  v,  Limdoii,  Cttij  and  MiiUand  Bank,  [1903]  2  K.  B.  135  ; 
infra,  p.  508  ;  both  of  which  cases,  however,  dealt  with  the  relative  rights  of  mort- 
gagor and  mortgagee, 

(0  32  J.  r,,  at  p,  119, 
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And  Blackbiirn,  J.,  said  : 

••  I  do  not  change  the  opinion  that  I  expressed  in  Stale ij  v.  Castleton  (u). 
It  is  a  correct  principle  in  ascertaining  the  rateable  value  of  the  property, 
to  take  all  the  property  that  enhances  the  value  of  the  occupation — in  short, 
you  must  take  more  than  the  four  walls  of  the  building  into  account.  That 
has  been  done  here.     .  .     The  question  as  to  the  machines  will  be,  are 

they  part  of  the  premises  or  not  ?  They  may  be  severable  by  the  sheriff,  or 
by  any  one  else,  but  so  long  as  they  are  attached  to  the  building  so  as  to  be 
part  of  the  premises,  they  would  be  liable  to  be  taken  into  account.  But 
in  saying  they  are  attached,  we  must  look  to  the  character  in  which  they 
are  so  attached,  whether  it  is  in  the  sense  of  being  accessions  to  the  fixed 
property,  or  merely  attached  in  the  sense  of  steadying  the  machines  while 
using  them.  Here  they  are  fixed  merely  to  steady  them,  and  in  no  other 
sense,  and,  therefore,  I  think  they  form  no  part  of  the  rateable  value." 

Tanks  in  a  distillery. — In  Clddleij  v.  West  Ham  (.c),  the  ques- 
tions related  to  distillery  premises,  which  contained  tanks  (forming 
the  roofs  of  rooms  and  houses),  boiling  backs,  mash  tuns,  pumps 
(used  for  pumping  grain,  worts,  etc.),  and  other  articles  necessary 
for  distilling.  These  were  all  held  to  be  not  rateable,  on  grounds 
thus  stated  by  Blackbuhn,  J.  (^)  : 

"  In  this  case,  which  is  perhaps  not  so  stated  as  to  bring  out  the  precise 
point  intended  to  be,  or  which  might  have  been  raised,  the  court  is  asked  if 
certain  articles  described  are  liable  to  be  rated.  There  is  no  difficulty  as  to 
the  rule  of  law  on  the  subject,  though  there  is  considerable  difficulty  in 
applying  the  rule.  Whatever  is  fixed  to  the  realty  so  as  to  pass  as  landlord's 
fixtures  (~)  in  a  demise  of  the  premises,  must  be  taken  to  be  part  of  the  pre- 
mises for  the  purpose  of  ascertaining  its  rateable  value.  The  question  what 
kind  of  fixture  come  under  this  description,  is  treated  at  length  in  Holland  v. 
Hodgson  (a).  1  am  not  prepared  to  say  that  the  various  articles  described  in 
the  present  case  may  not  be  taken  into  account  as  enhancing  the  value  of  the 
premises,  but  that  question  is  not  asked,  and  we  are  only  to  say  whether  the 
things  are  rateable  (&).     That  depends,  as  is  stated  in  Holland  v.  Hodgson,  on 

(?«)  (186i),  33  L.  J.  M.  C.  178  ;  vide  supra,  p.  160.  In  that  case  (33  L.  J.  M.  C. 
at  p.  182),  Blackbuex,  J.,  is  reported  to  have  said  :  "  If  any  of  the  machinery  was 
so  affixed  to  the  soil  as  to  become  part  of  it,  we  must  take  it  as  if  it  were  permanently 
built  into  it  ;  and  even  if  it  were  uot  attached  to  the  soil  it  would  affect  the  yearly 
value."  This  ajipears  to  be  the  first  indication  of  the  view  that  machinery  which  is 
not  rateable  in  itself  may  yet  be  taken  into  account  as  enhancing  the  value  of  the 
premises  on  which  it  is  placed. 

(*')  (1874),  32  L.  T.  486. 

(•*/)  See  32  L.  T.,  at  pp.  488,  489. 

(:;)  This  suggests  that  tenants'  fixtures  must  not  be  taken  as  part  of  the  premises. 
If  so,  the  passage  is  not  easily  reconciled  with  the  judgment  of  Blackburn,  J.,  in 
H.  V.  Hahttad  (1867),  32  ,f.  P.  118,  supra,  p.  4S2,  and  still  less  easily  reconciled 
with  the  decision  in  R.  v.  Guest  (1838),  7  A.  &  E.  951,  supra,  p.  477,  that  the 
question  whether  the  articles  are  removable  by  the  tenant  is  irrelevant  to  the  question 
of  rateability.  Moreover,  in  R.  v.  Lee  (1866),  L.  R.  1  Q.  B.  241,  supra,  p.  4sn. 
certain  trade  fixtures  which  would  be  removable  by  the  tenant  during  his  tenancy, 
were  held  to  be  rateable.     See  also  p.  502,  infra. 

Qa')  (1872),  L.  K.  7  C.  P.  328  ;  ride  infra,  p.  506.  It  must  be  noticed  that  thi- 
case  related  to  the  rights  of  mortgagor  and  mortgagee. 

(/>)  See  the  remarks  on  this  passage  in  Tipic  Boiler  Works  (Jo.  v.  Loiujhenton 
(1886),  18  Q.  B.  D.  81,  at  pp.  92,  94  ;  Kyde's  Rat.  App.  (1886—1890),  241,  at 
pp.  254,  255  ;  infra,  p.  486.     See  also  pp.  495 — 500,  infra. 
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whether  they  are  annexed  to  the  freehold,  and  if  they  are  annexed  in  a 
certain  sense,  with  what  intent  they  were  so  annexed.  Applying  these  rules, 
it  appears  by  the  case  that  all  the  articles  are  chattels,  well  known  in  the 
trade,  and  sold  separately  both  as  new  and  second-hand.  They  are  not 
attached  to  the  premises  except  in  the  sense  that  the  weight  of  the  article 
keeps  it  steady,  and  though  one  or  two  are  screwed  down,  and  some  attaclied 
to  pipes,  which  again  are  attached  to  steam-engines,  or  to  what  are  clearly 
fixtures,  this  alone  will  not  make  them  fixtures.  .  .  .  All  the  items  are 
nothing  more  than  chattels  which  rest  and  steady  themselves  by  their  own 
weight  or  with  the  slight  assistance  of  a  screw,  and  are  not  fi.xtiues  and  not 
rateable  as  part  of  the  premises." 

This  decision  has  prohaljly  <j,"ono  further  than  any  other  in  the 
direction  ot"  hokling  to  he  not  rateable  articles  which  may  l)e 
described  as  having  a  quasi-chattel  character.  And  it  is  the  first 
case  in  which  the  court  definitely  drew  the  distinction  between 
articles  which  can  be  rated  and  articles  which  (though  not  in 
themselves  rateable)  can  be  taken  into  account  as  enhancing  the 
value  of  the  rateable  hereditament  (c).  Unless  this  distinction  be 
observed,  it  seems  almost  imj)0ssible  to  reconcile  the  decision  with 
T^/ne  Boiler  Works  Co.  v.  L(tnghenton  (d).  The  question  how  the 
distinction  is  to  be  carried  out  in  actual  practice,  will  be  considered 
hereafter  (e). 

Machinery  on  shipbuilding  premises. — In  /ac/uo  v.  Bishop- 
tcearmoiith  (/ ),  the  appellant's  premises  had  been  rated  as  l)eing 
enhanced  by  reason  of  extensive  machinery  attached  to  them,  for 
the  business  carried  on  there,  of  buikling  and  repairing  ships.  The 
machinery,  which  was  of  a  ponderous  character,  was  stated  in  the 
judgment  to  be  '"  affixed  to  the  premises  "  ((/).  The  coiu-t  upheld 
the  rate.  After  referring  to  B.  v.  Birmingham  ami  Stafford  shire 
Gas  r'o.  (/<),  B.  V.  Guest  Q'),  B.  v.  Southampton  Bock  (o.{k\ 
B.  V.  North  Stajfordshire  Rail.  Co.  (l),  as  settling  the  law, 
CoCKBURN,  C.J.,  said(/H)  : 

"  Applying  the  rule  established  by  these  decisions  to  the  present  case,  it 
appears  to  us,  after  having  carefully  considered  the  character  of  the  machineiy 
in  question,  that  the  whole  of  it,  though  some  of  it  may  be  capable  of  being 

(c)  Butseeal.so  note  («),  si/j/ni.  p.  -183. 

id)  (1880).  ]8  Q.  B.  D.  81:  Hvde"s  Kat.  App.  (1886—1890),  211.  See  also 
Jicy/wli/.t  V.  Asfib;/  S-  Son,  [1903]  1  K.  B.  87,  at  p.  101. 

(r)    Vidr  iiifrii'.  pp.  -195 — 500.  " 

(/■)  (1878)'  3  Q.  B.  U.  299. 

('/)  The  machinery  was  described  at  considerable  length  in  the  case:  sec  3  Q.  B.  D. 
at  pp.  300 — 303.  The  judgment  speaks  of  the  whole  of  the  niai-hinery  as '•  perma- 
nently attached."  The  view  of  the  facts  taken  by  the  court  nmst  be  assumed  to  be 
correct,  although  the  machinery  included  inter  aim  •'  a  portable  engine  with  boiler 
mounted  on  cast-iron  wheels,  so  that  it  could  be  moved  from  place  to  place,"  and  a 
••  weighing  machine  mounted  on  wheels  "  :  see  3  Q.  B.  D..  at  pp.  301,  302. 

(//)  (1837).  6  A.  &  E.  634  ;  sin>ra.  p.  476. 

(0  (1838),  7  A.  &:  E.  951  ;  mpro,  p.  477. 

(Z-)  (1851).  14  Q.  B.  587  ;  mirra,  p.  478. 

(/)  (1860),  30  L.  J.  M.  C.  68  ;  supra,  p.  478.  (/«)  3  Q.  B.  D.,  at  p.  306. 
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removed  without  injury  to  itself  or  to  the  freehold,  is  essentially  necessary  to 
the  shipbuilding  business  to  which  the  appellant's  premises  are  devoted,  and 
must  be  taken  to  be  intended  to  remain  permanently  attached  to  them  so 
long  as  those  premises  are  applied  to  their  present  purpose." 

The  Tyne  Boiler  Works  Case. — The  (Jourt  of  Appeal  in  Tijne 
Jhvler  Works  Co.  v.  Lom/henton  (n ),  though  they  re-.stated  the  rule 
ill  different  language,  professed  to  be  expressing  the  idea  under- 
lying all  the  previous  decisions,  which  were  considered  to  be 
consistent  with  each  other  :  and  they  affirmed  and  emphasized  the 
conclusion  suggested  in  Chidley  v.  West  Ham  (o),  that  machinery 
which  is  not  rateable  in  itself,  because  it  is  not  part  of  the  rateable 
hereditament,  may  yet  be  taken  into  account  as  enhancing  the 
value  of  the  hereditament,  when  the  hereditament  itself  is  being 
valued  (  p).  In  this  case,  for  the  first  time,  the  effect  of  the  Poor 
Rate  Exemption  Act,  1840  ('/),  on  the  question  of  the  rateability 
of  personal  propei'ty  was  considered. 

In  the  Tyne  Boiler  Works  Case  (r),  the  machinery  and  plant  in 
question  were  used  by  the  appellants  for  the  purposes  of  their 
business  :  some  portions  were  not  attached  either  to  the  soil  or  to 
the  l)uildings,  but  rested  by  their  own  weight  upon  the  ground,  or 
on  specially  prepared  foundations  :  some  portions  were  bolted  or 
screwed  to  the  walls  or  floors.  All  the  machines  were  worked 
by  belts  from  the  main  shafting.  The  machines  and  })lant  could 
be,  and  were,  taken  down  and  removed  when  and  as  required  for 
repairs  or  re-arrangement,  or  for  any  other  purpose,  without  injury 
to  themselves  or  structural  damage  to  the  hereditaments.  The 
object  of  the  attachment  of  the  machines  was  to  steady  them  in 
working.  The  case  stated  that  '"  the  mode  in  which  the  rateable 
value  of  the  premises  was  arrived  at  was  by  a.scertaiuing  the  gross 
estimated  rental  which  a  tenant  from  year  to  year  might  reasonably 
be  expected  to  be  willing  to  give  for  the  use  of  them  (inclusive 
of  the  machinery  and  plant)  (s),  and  by  making  the  statutory 
deductions  from  such  rental."  The  sessions  confii-med  the  rate, 
aiul  this  decision  was  affirmed  by  the  Queen's  Bench  Division  and 
by  the  Court  of  Appeal.     Lord  Eshee,  M.H.,  said  {t)  : 

"  I  am  of  opinion  that  the  question  which  was  disputed  between  these 
parties  at  the  sessions,  and  which  the  sessions  decided,  was  whether  or  not 

(«)  C18S()),  IS  Q.  B.  D.  81  ;  Uvclo"s  Eat.  App.  (1SS(J— 189U).  241. 

(«)  (1874),  32  L.  T.  48(j  ;  .stqjfci,  p.  483. 

(  jy)  The  practical  application  of  this  decision  is  considered  infrti,  pp.  495 — 500. 

((/)  3  &  4  Vict.  c.  89  :  see  Appendix  II. 

(a)  The  machinery  is  described  somewhat  more  fully  in  the  report  of  the  proceed- 
ings in  the  coiu't  below  :  see  17  Q.  B.  D.  G51. 

(.«)  This  seems  to  show  that  in  the  rate  appealed  against,  the  machinery  and 
plant  was  in  fact  rated,  as  being  in  itself  rateal)le.  This  is  not  easily  leconcilable 
with  the  view  of  the  Court  of  Appeal  that  the  machinery,  though  not  in  itself 
ratealtle,  ought  to  be  taken  into  account  in  estimating  the  value  of  the  rateable 
hereditament. 

(0  18  Q.  B.  1).,  at  pp.  30-88. 
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the  ai'ticles  and  machinen-  in  question  were  to  he  taken  into  consideration  as 
enhancing  the  rateable  value  of  the  hereditaments.  .  .  .  It  is  said  with 
respect  to  some  of  the  cases,  that  they  are  not  authorities  because  of  the 
provisions  of  the  statute  passed  with  regard  to  the  rating  of  personal  chattels. 
Difficulties  had  arisen  with  regard  to  the  question  how  far  personal  chattels 
were  to  be  taken  into  consideration  in  rating  the  inhabitants  of  a  parish. 
Those  difficulties  were  set  at  rest  by  the  statute  3  ct  4  Vict.  c.  81)  (a),  but  it 
had  nothing  to  do  with  the  question  how  the  value  of  real  property  is  to  be 
arrived  at  for  the  purpose  of  rating  it.  Nobodj'  says  that  these  machines 
are  to  be  rated  as  personal  chattels.  The  question  is  whether  they  are  to  be 
taken  into  account  in  estimating  the  rateable  value  of  the  premises,  which  it 
is  admitted  are  liable  to  be  rated.  The  statute,  therefore,  makes  no 
difference,  and  all  the  cases  with  regard  to  estimating  the  value  of  real  pro- 
pert^'  remain  untouched  by  it.  [After  referring  to  the  series  of  cases 
already  quoted,  ending  with  Lal/ig  v.  Bhhopirearmouth  (.r),  in  which  the 
word  'attached'  was  used  ;  Lord  Eshek,  M.R.,  continued  :]  Does  the  court 
there  mean  by  the  word  '  attached '  that  the  thing  must  be  bolted  or  screwed 
to  the  premises,  or  some  physical  mode  of  attachment '?  1  do  not  think  so. 
I  think  that  they  could  not  have  meant  to  differ  from  Pattksox,  J.,  when 
he  said  (y)  that  it  was  unnecessary  to  inquire  whether  the  machinery  was  or 
was  not  annexed  to  the  freehold.  I  do  not  think  the  court  meant  by  the 
word  '  attached,'  that  physical  attachment  should  be  the  test.  It  becomes, 
therefore,  necessary  to  consider  what  is  meant  by  the  word  '  attached '  in  the 
decisions  on  the  subject.  I  may  not  succeed  in  expressing  the  rule  which  is 
to  be  deduced  from  the  cases  with  absolute  accuracy,  but  in  endeavouring  to 
do  so,  I  will  leave  out  the  word  '  attached '  or  any  other  similar  expression. 
I  believe  the  rule  really  to  be  that  things  which  are  on  the  premises  to  be 
rated,  and  which  are  there  for  the  purpose  of  making,  and  which  make  the 
premises  fit,  as  premises,  for  the  particular  purpose  for  which  they  are  used, 
are  to  be  taken  into  account  in  ascertaining  the  rateable  value  of  such  pre- 
mises. ...  It  seems  to  me  that,  when  things  are  brought  into  that 
category,  they  would  pass  by  a  demise  of  the  premises  as  such,  as  between 
landlord  and  tenant  :  and  that  so  the  test  proposed  byLt'SH,  J.  (s),  and  that 
which  I  propose  become  in  substance  identical.  .  .  .  With  regard  to 
the  case  of  Chidley  v.  Wexf  Ham  (it),  I  do  not  say  that  the  court  Avas  not 
right  in  deciding  as  they  did  on  the  case  as  it  came  before  them,  but  if  the 
right  question  had  been  asked  them,  I  cannot  understand  how  it  could  have 
been  possible  to  say  that  the  articles  there  in  question  ought  not  to  have 
been  taken  into  account  in  arriving  at  the  rateable  value." 

With  this  judoinent  Lindlkv,  L.J.,  aoroed,  hut  ho  limited  the 
ricope  of  his  judunient  hy  sayiiio-  ;  "  Xothino-  is  inchided,  so  far  as 
1  understand  the  natui-e  of  the  machinery,  which  wouhl  be  mere 
loose  machinery,  and  which  would  not  pass  to  a  tenant  to  whom 
the  Morks  were  demised."  AVith  this  limit:ition,  the  rule  laid 
down  })y  Lindlp:y,  L.J.,  is  practically  identical  with  that  adopted 

(?/)  The  Poor  Rate  Exemption  Act,  18-tO  :  sec  Appendix  II. 

(.r)  (IS7.S).  H  Q.  B.  I).  2;t!»  ;  supra,  p.  484. 

(//)  In  R.  V.  Ifadiiw  (I8.-)l),  17  Q.  B.  220,  at  p.  227  ;  supra,  p.  479. 

(z)  R.  V.  Lee  (1S66),  L.  H.  1  Q.  B.  241.  at  p.  2.-j7  ;  supra,  p.  480. 

(«)  (1874),  32  L.  T.  48() ;  snpru,  p.  488. 
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by  Lush,  J.,  iu  R.  v.  Lee  (l>)  ;  with  which  also  Lord  Esher  said 
that  the  rule  laid  down  by  himself  agreed.  Lindley,  L.J.,  further 
said  of  Cliidley  v.  West  Ham  (t'),  "  the  true  view  of  that  case  is, 
that  it  was  decided  on  the  ground  that  the  tanks  in  question  had 
been  rated  as  mere  personal  property.  I  do  not  understand  the 
case  as  deciding  that  they  could  not  have  been  taken  into  account 
at  all  in  fixing  the  rateable  value  of  the  premises." 

Lace-making  machines. — In  Gifford,  Fox  &,•  Co.  v.  Chard  (d), 
the  principle  of  the  'Tyne  Boiler  Works  Case  was  acted  upon  and 
applied  to  the  bobbinet  machines  used  in  a  lace  factory,  and  fixed 
to  the  floor  so  as  to  steady  them,  but  not  so  fixed  as  to  be  made 
part  of  the  buildings  :  it  was  held  by  the  Court  of  Appeal  that 
such  machines  must  be  taken  into  account  as  enhancing  the  value 
of  the  buildings.  This  decision  appears  either  to  overrule,  or  to 
get  rid  of  the  effect  of  H.  v.  Halstead  (e). 

Hydraulic  cranes  in  docks. — In  London  and  hidia  Dochs  v. 
Poplar  Union  (/'),  there  were  a  large  number  of  hydraulic  cranes, 
worked  by  power  supplied  through  underground  mains.  The 
cranes  travelled  on  iron  rails,  ten  feet  to  thirteen  feet  apart,  used 
only  for  the  purpose  of  such  cranes.  The  rails  extended  no  further 
than  the  quay  on  which  they  were  constructed,  and  were  embedded 
in  and  formed  part  of  the  quay.  The  cranes  could  be  and  were 
moved  from  one  quay  to  another  as  occasion  required  :  but,  in 
order  to  move  them,  it  would  be  necessary  to  lay  down  new  rails, 
where  no  sufficiently  hard  pavement  existed,  or  they  could  be 
transported  by  water,  by  means  of  floating  derricks.  The  cranes 
varied  in  weight  from  thirteen  to  sixteen  tons.  The  cranes  were 
moved  either  by  means  of  hand-gearing  attached  to  them,  or 
by  hydraulic  capstans  and  levers.  The  cranes  when  in  use  were 
firmly  and  securely  attached  to  the  hydraulic  main  by  means  of  a 
flexible  tube  capable  of  resisting  a  pressure  of  700  lbs.  to  the 
square  inch.  AVhile  so  attached  the  cranes  could  be  moved  a 
distance  of  six  feet  either  way  from  the  point  of  attachment.  The 
Queen's  Bench  Division  held  that  the  travelling  cranes  must  be 
regarded  as  landlord's  fixtures,  enhancing  the  value  of  the  under- 
taking, and  not  as  tenant's  fixtures,  the  value  of  which  should 
be  included  as  part  of  the  tenant's  capital,  interest  on  which  should 
be  deducted  from  the  profits  of  the  undertaking.  In  so  deciding, 
the  court  relied  almost  entirely  on  Tr/ne  Boiler  Works  Co.  \. 
Lonrihenton  Q/). 

ih)  (1866),  L.  R.  1  Q.  B.  2-1:1,  at  p.  257  ;  sujn-a,  p.  480. 

(6-)  (1875),  32  L.  T.  i86.  (rf)  (1890),  6  T.  L.  R.  431  ;  G3  L.  T.  249. 

(r)  (1868),  32  J.  P.  118  ;  siq»-a.  p.  482. 

(/)  (1900).  Ryde  &  Konstanvs  Rat.  App.  (1894—1904).  245. 

(^)  riS86).18  Q.  B.  D.  81  :  .^i(j)n(,  p.  485. 
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Consideration  of  the  Tyne  Boiler  Works  Case. — The  decisiou 
of  the  (*ourt  ot"  Apjx'iil  in  'fjjjte  B<>/I<^r  Works  Co.  v.  Lomjhenton.  (A) 
(ret.s  rid  of  the  necessity  of  showing  that  articles  are  "  attached "' 
to  the  rateahh'  hereditament  in  order  tliat  they  may  l)e  taken  into 
account  in  estimatin«>-  rateabk^  value  :  and  this  is  said  to  l)e 
su})ported  by  earlier  (h'cisions.  it  may  he  worth  while  to  notice 
what  those  decisions  were  ;  but  it  must  be  remembered  that  the 
Tijiie  Jio/ler  ]\'orks  Case  may  still  be  riolit,  even  if  it  be  wrong  to 
sav  that  it  is  su})ported  by  the  earlier  decisions. 

The  principle  laid  down  is  based  upon  /'.  v.  /Jo</(/  (/),  /\.  v. 
Guest  (k),  Ji.  V.  SovtIiamjAon  Dock  Co.  (I),  and  /'.  v.  Hashini  {in). 
Now  in  7?.  V.  Ilogg-,  one  of  the  three  judges  basetl  his  decision  on 
the  view  that  the  machines  (which  were  held  to  be  rateable)  were 
in  fact  attached  to  the  walls,  while  the  other  two  judges  decided  on 
the  ground  that  personal  property  was  rateable,  as  it  undoubtedly 
was  in  1787,  the  date  of  the  decision.  In  R.  v.  Guest,  it  was  held 
that  "real  property  ought  to  be  rated  according  to  its  actual  value, 
as  combined  with  the  machinery  a^^ar/<6'(/  to  it,  without  considering 
whether  the  machinery  be  real  or  i)ersonal  ])roperty."'  This 
decision  also  (putting  aside  all  question  as  to  the  meaning  of  the 
word  "  attached  ")  rests  on  the  rateability  of  personal  ])r()perty  {n). 
But  this  rateability  was  destroyed  three  years  later  l)y  the  Poor 
Rate  Exemption  Act,  1840  (o).  The  cases  decided  before  that 
Act,  if  they  rest  only  on  the  rateability  of  personal  })ropei"ty,  ai-e 
no  longer  good  law.  This  was.  however,  overlooked  in  J\.  v. 
Southamjjton  Dork  Co.  (p),  and  Ji.  v.  IJasluui  (<j),  which  merely 
adopt  the  rule  laid  down  in  jR.  v.  Guest  (?•),  decided  before  the 
passing  of  the  Act.  It  must  be  further  noticed  that  in  R.  v. 
Southampton  Dork  Co.,  the  machinery  in  (juestion  was  in  fact 
"  attached  to  the  freehold."'  And  in  li.  v.  Jlaslam  (s),  although 
Patteson,  J.,  does  say  that  it  is  unnecessary  to  determine 
whether  the  sulphuric  acid  chamlxTs  there  in  question  were 
"  annexed  to  the  freehold,"  he  also  speaks  of  them  as  "  attached  to 
the  other  buildings,  and  necessarily  so  attached  in  the  use  of  them." 

It  therefore  appears  that,  before  the  decision  in  T//ne  Boiler 
Works  Co.  V.  Lonohentoji  (f ),  Init  subsequently  to   the  passing  of 

(//)  (ISSfi),  IS  Q.  B.  ]).  SI  ;   Hyde's  Kat.  App.  (ISSlJ^lS-lo).  241. 
(0  (1787),  1  T.  R.  721  :  si/pr,,,  p.  47(;. 
(;.■)  (1838),  7  A.  &  E.  1)51  ;  .st/j>ra,  p.  477. 
(0  (1S51),  14  Q.  B.  587  ;  sxjira,  p.  478. 
(ill)  (18.51),  17  Q.  B.  220  ;  xiipni,  p.  479. 

(«)  The  word  '•  attached  "  can   liardly  mean  "  connected  so  as  to  form  part  of  the 
freehold,"  for  the  machinery  would  then  cease  to  be  personal  property. 
((')  8  &  4  Vict,  c  8!)  :  see  Appendix  11. 
Ij))  (1851),  14  Q.  B.  587  ;  .s-iijjrii,  p.  478. 
(7)  (1851),  17  Q.  B.  220;  siij?r<i,  p.  479. 
00  (1838).  7  A.  &  E.  951  ;  .si/j/rn.  p.  477. 
(.v)  See  17  Q.  B.,  at  pp.  227.  228  :  .s-,vy;w,  p.  479. 
(0  (1880).  18  Q.  B.  1).  81  ;  Hyde's  Hat.  App.  (188()— 1890).  241  :  .wjirri.  p.  485. 
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the  Poor  Rate  Exemption  Act,  1840,  there  was  very  little  authority 
for  the  proposition  that  articles  not  "  attached "  to  the  freehold 
could  be  rated.  It  must  also  be  noticed  that  if  "  attachment '"  to 
the  freehold  be  unnecessary,  it  is  difficult  to  see  why  Blackburn,  J,, 
should  have  said  in  li.  v.  Lee  (ii),  "  the  two  important  elements  to 
consider  are,  first,  the  degree  of  annexation,  and  secondly,  if  it  be 
in  fact  annexed,  the  object  of  the  annexation." 

But  in  the  Tyne  Boiler  Worhs  Case,  the  Court  of  A})peal 
decided,  not  that  things  which  are  not  "  attached  "  to  the  freehold 
can  be  rated,  but  that  they  must  be  taken  into  account  in  estimat- 
ing the  value  of  the  rateable  hereditament  itself.  The  application 
of  this  proposition  remains  to  be  considered. 

It  has  been  contended  that  the  proper  application  of  the  rule 
laid  down  in  the  Tijne  Boiler  Worls  (\tse  is  to  assume  that  the 
machinery  in  question  is  included  in  the  letting  to  the  hypothetical 
tenant  ;  and  this  contention  (if  accepted)  would,  of  course,  make 
the  rateable  value  equal  to  the  rent  of  the  buildings  and  land,  plus 
the  rent  of  the  machinery.  But  it  is  submitted  that  this  conten- 
tion is  fatal  to  the  case  of  the  rating  authority.  For,  if  the  proper 
way  to  "  take  machinery  into  account  "  is  to  assume  it  to  be  included 
in  the  letting  to  the  hypothetical  tenant  supposed  by  the  Parochial 
Assessments  Act,  1836,  the  necessary  corollary  appears  to  be  that 
only  such  machinery  can  be  taken  into  account  as  can  be  supposed 
to  be  let  to  the  hypothetical  tenant.  Now  the  definition  of  net 
annual  value  makes  it  equivalent  to  the  rent  at  which  the  "  heredi- 
tament"  might  be  expected  to  let.  Nothing,  therefore,  is  let  to 
the  hypothetical  tenant  which  is  not  part  of  the  rateable  heredita- 
ment, and  if  nothing  can  be  taken  into  account  which  is  not  part 
of  that  hereditament,  the  application  of  the  rule  laid  down  in  the 
Tyne  Boiler  Worls  Case  is  reduced  to  a  minimum. 

Again,  the  decision  in  the  Tyne  Boiler  Works  Case  seems  to 
be  reduced  to  an  absurdity  by  the  contention  that  the  right  way 
to  '•  take  machinery  into  account*'  is  to  assume  that  it  is  included 
in  the  letting  to  the  hypothetical  tenant.  For  the  roofs  and  walls 
of  the  buildings,  even  the  very  land  itself,  is  assumed  to  be  included 
in  the  letting,  and  in  that  way  is  rated  :  and  if  machinery  (which 
is  not  part  of  the  hereditament)  may  not  be  rated,  but  must  be 
included  in  the  lettino-  at  the  rent  which  is  the  measure  of  rateable 
value,  the  Court  of  Appeal  have  drawn  a  distinction  without  a 
difference,  and  have  elaborately  decided  nothing. 

Crockett  and  Jones  y.  Northampton  Union. — In  Tyne  Boiler 
Works  Co.  V.  Lonyhenton  (x)  the  Court  of  Appeal  declined  to 
answer  the   question   how  machinery,   which   is  not   rateable    in 

(;0  (18(;<5),  L.  K.  1  Q.  B.  241,  at  p.  254  :  .supra,  p.  481. 
(.f)  (188i;),  18  Q.  B.  \).  SI  ;  ><)ipr(i,  p.  485. 
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itself,  may  be  taken  into  account  as  enhancing-  the  value  of  the 
rateable  hereditament.  This  question  must,  however,  be  answered 
whenever  the  judgment  has  to  be  applied  in  practice.  There  has 
been  a  decision  of  the  High  Court — Crockett  and  Jones  v.  JS^orth- 
amjiton  Union  (ij) — dealing  with  this  question,  on  which  very 
diverse  interpretations  have  been  put  at  quarter  sessions  in  subse- 
quent cases  {z).  In  Crockett  and  Jones  v.  yortJu(mi>ton  Uti'ton, 
the  premises  in  question  consisted  of  a  boot  manufactory  containing 
two  classes  of  machinery.  The  first  class  included  gas-engines, 
sliafting,  boilers,  and  the  like,  which  were  admittedly  part  of  the 
freehold.  The  other  class,  called  in  the  case  "  Xo.  2  machinery," 
was  thus  described  in  the  case  :  "  This  No.  2  machinery  is  what 
is  known  as  tenant's  machinery.  The  machines  are  the  property 
of  and  provided,  maintaineil,  and  repaired  by  the  tenant.  They 
would  not  be  found  as  part  of  the  premises  or  concern,  on  a 
demise  thereof  by  the  landlord,  nor  be  taken  into  consideration  in 
fixing  the  rent.  They  would  be  either  [turchased  from  a  previous 
occupier  or  provided  afresh  by  the  succeeding  tenant,  and  are  of  a 
movable  character.  The  machines  are  all  separate  and  distinct. 
They  are  easily  removable  for  exchange  or  repair  or  other  pur- 
poses without  the  least  injury  to  the  machine  or  fabric.  Some  of 
them,  such  as  the  small  sewing  machines,  can  be  readily  shifteil 
from  place  to  place.  Most  of  these  machines  require  to  be 
steadied  for  working,  and  are  fixed  to  the  floor  or  on  stands  or 
tables  by  nuts  or  bolts  for  this  purpose  only.  Some  few  are  heavy 
and  do  not  require  to  be  fixed.  None  of  them  are  so  fixed  as  to 
be  attached  to  the  freehold.  Some  of  them  do  not  need  to  b(^ 
screwed  or  bolted,  but  can  be  steadied  by  putting  their  footplates 
under  wedges.  They  are  for  the  most  part  driven  by  power  from 
main  shafting  and  pulleys  overhead  by  means  of  light  bands.  For 
a  considerable  portion  of  them,  however,  this  is  not  necessary,  and 
they  could  be  driven  by  hand  or  foot.  The  manufacture  of 
ordinary  boots  and  shoes  can  be  carried  on  Ijy  machines  or  by 
hand,  but  so  long  as  the  process  of  this  particular  manufacture  is 
carried  on  in  this  factory  by  machinery,  these  or  similar  machines 
are  essential  and  are  intended  to  remain  alwavs  on  the  premises  : 
that  is  to  say,  machines  of  this  description."  The  respondents 
contended  that  they  were  entitled  to  add  to  the  value  of  the 
buildings  as  buildings  only,  such  an  amount  as  would  take  into 
consideration  the  No.  2  machinery  ;  and  that  this  was  to  be 
ascertained  by  taking  a  percentage  upon  the  capital  value  of  the 
machines. 

0/)  (1902),  Ryde's  &  Konstam's  Kat.  App.  (1894— UtU4).  2G9  :  72  L.J.  K.  B.  :!20  ; 
18  T.  L.  R.  451. 

(::)  See  The  .Clarendon  Pre-ix  Cii.fr.  ami  Dccnn  dtul  E.vctcr  XcivspajH-r  Cn.  v. 
E-rctcr  Union,  infra,  pp.  493,  494. 
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The  contention  of  the  appellants  was  thus  stated  in  paragraph  17 
of  the  case  :  "  The  appellants  stated  that  they  had  taken  into  account 
the  No.  2  machinery  so  far  as  the  law  allows  or  requires  it  to  he 
considered  as  enhancing  the  value  of  the  premises.    That  is  to  say, 
they  had  taken  into  account  the  suitability  of  the  premises  to  receive 
such  machinery,  and  the  fact  that  such  machinery  was  to  be  found 
on  the  premises.''      [Then  followed  further  contentions  which  it  w'as 
held  in  the  High  CWrt  to  be  unnecessary  to  criticise.]    The  recorder 
at  quarter  sessions  held  (a)  that,  upon  the  authority  of  Ti/ne  Boiler 
Works  Co.  V.  Lomjhenton,  the  No.  2  machinery  was  to  be  taken 
into  account,  and  that  the  real  test  was  the  value  of  the  buildings 
as  fitted  with  machinery  ;  (b)  that  the  only  reasonable  way  to  do 
this  was  by  a  valuation  of  such  machinery,  that  the  mere  fact  of 
its  being  in  the  manufactory  was  not  enough,  nor  the  suitability 
of  the  building  to  it ;  (c)  that  the  valuation  must  be  separate  from 
the  buildings  ;  (d)  that  such  valuation  should  be  based  upon  the 
actual  cost  of  the  machines  as  applied  to  the  purpose  for  which 
the  premises  were  intended  (making  the  usual  deductions).     The 
court  held  that  the  recorder's  decision  was  wrong,  and  sent  the 
case  back  to  him  to  find  the  rateable  value  according  to  the  rule 
laid  down  in  Tyne  Boiler  Wor-hs  Co.  v.  Longhenton  {a). 

Lord  Alverstone,  C'.J.,  said  (/')  : 

"  [The  Tyne  Boiler  Worhs  Case'\  is  binding  upon  us,  and  for  the  purposes 
of  this  case  I  adopt  it.  It  is  to  be  noted  that  the  Master  of  the  Rolls 
did  not  say  how  the  machines  were  to  be  taken  into  account.  I  think 
that  the  subsequent  decision  of  the  House  of  Lords,  not,  I  admit,  upon  the 
same  matter  but  upon  a  kindred  matter  in  the  Mersey  Dnclcs  Case  (r),  shows 
that  once  that  question  is  put  to  the  sessions  by  itself,  it  becomes  a  question 
of  fact  which  the  quarter  sessions  have  to  answer  for  themselves,  giving  the 
best  light,  and  obtaining  the  best  information  they  can.  It  is  in  that 
connection,  and  in  that  connection  only,  that  the  nature  of  the  machinery,, 
its  value,  its  life,  and  things  of  that  kind,  may  become  material  ;  because, 
of  course,  it  is  self-evident  that  machinery  which  will  last  a  very  short  time, 
machinery  which  is  replaceable  in  a  day  or  two,  is  in  a  very  different  position 
as  far  as  making  premises  fit  for  the  trade  which  is  carried  on  in  them,  as 
compared  with  machinery  which  is  of  a  large  and  heavy  desci-iption.  and 
which  will  require  considerable  trouble  to  take  in  and  out,  and  which  could 
not  be  replaced  except  with  consideral^le  derangement  of  the  premises  as 
such.  .  .  .  The  appellants  I  think  substantially  in  the  earlier  part  of  para- 
graph 1 7  (d)  have  stated  the  contention  correctly,  ...  in  substantial  con- 
formity with  the  rule  laid  down  by  the  Court  of  Appeal  in  the  Tyue  Boiler 
Works  Case.  ...  By  the  other  side  it  was  contended  :  you  are  to  have 
a  separate  valuaiion  of  the  machinery  ;  you  are  to  rate  it  as  though  you 
were,  so  to  speak,  rating  the  machinery  as  a  rateable  hereditament,  and  you 
are' to  add  that  to  the  value  of  the  building.     The  recorder  .   .   .  has  adopted 

00  (1886),  18  Q.  B.  D,  81. 

(/;)  l{v-tle  &  Konstam's  Kar.  App.  (189-1— 1904),  at  pp.  284—286. 
0)  J/rrsnj  BorJ.'s  v.  Birlanheitd,  [1901]  A.  C.  175  ;  mpra,  p.  167. 
(r/)  This  part  of  the  paragraph  is  set  out  ■-■i/jiri/. 
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that  contention,  and  he  said  that  tlie  valuation  must  be  separate  from  the 
liuildings,  and  that  such  valuation  should  he  based  upon  the  actual  cost  of 
tlie  machines  as  applied  to  the  purpose  for  which  the  premises  are  intended. 
In  my  opinion  that  is  adopting  a  principle  which  is  inconsistent  with  the  rule 
laid  down  in  the  Tyiie  Boiler  Works  Case  (c).  I  think  that  the  valuation 
ought  not  to  be  separate  in  its  ultimate  result.  That  you  may  have  to 
inquire  into  value  in  order  to  get  at  the  figures  may  be  possibly  true  ( /), 
but  the  valuation  ought  to  be  an  answer  to  the  question  put  l>y  Lord  Esiiek, 
M.R.,  how  much  is  the  rateable  value  of  the  premises  enhanced  l)y  the 
presence  of  this  machinery  as  it  is  there  and  intended  to  pennanently  remain 
there  ?  " 

III  the  foriiml  order  .si^uJing  the  case  back  the  proper  principle 
of  assessment  to  be  substituted  for  the  recorder's  rulings  (b),  (c), 
and  (d),  set  out  above  on  p.  491,  was  stated  to  l)e  :  "That  the 
rateable  value  ought  to  be  based  u])on  the  suitability  of  the  pre- 
mises to  receive  the  No.  2  machinery,  and  the  fact  that  such 
machinery  was  upon  the  premises,  and  not  of  nec(\ssity  upon  the 
vahie  of  such  machinery." 

Remarks  on  Crockett  and  Jones  v.  Northampton  Union. — 

The  effect  of  the  decision  in  Crockett  and  Jones  v.  Northampton 
i  nton  ((j)  will  be  .seen  by  examining  first  the  propositions  which  it 
negatives.  (1)  It  decides  that  in  valuing  a  hereditament  con- 
taining machinery  which  is  not  itself  rateable,  it  is  wrong  to 
"  take  the  machinery  into  account "'  by  putting  a  ]jercentage  on 
the  capital  value  of  the  machinery,  and  adding  the  sum  thus 
arrived  at  to  the  annual  value  of  the  buildings  apart  from  the 
machinery.  (2)  The  decision  shows  that  the  rateable  value  of  a 
hereditament  containing  machinery  which  is  not  itself  rateable 
does  not  mean  the  value  of  the  buildings  added  to  the  value  of  the 
machinery.  The  effect  of  this  appears  to  be  that  the  rateable 
value  is  not  the  rent  which  would  be  given  for  the  building's  and 
the  machinery,  where  the  landlord  provided  both  for  the  tenant 
in  return  for  that  rent  only,  but  the  rent  which  would  be  given  for 
the  buildings  alone  (if  the  machinery  were  already  fitted  therein) 
by  a  tenant  who  would  have  to  })ay  something  in  addition  for  the 
machinery,  either  by  buying  it  or  hiring  it  from  the  landlord  or 
some  outgoing  tenant.  (3)  The  decision  in  Crockett  and  Jones  v. 
Xorthampton  Union  further  shows,  that  although  as  a  matter  of 
law  the  sessions  are  1)ound  to  take  into  account  nuichinery  falling 
within  the  rule  laid  down  in  the  ll/ne  lioiler  Works  Co.  v. 
J.on(//>enton  (A),  the  (question  how  and  to  what  extent  such 
maciiinery  will  affect  the  rateable  value   is  a  question  of  fact  for 

0')  (188{)),  IS  Q.  B.  1).  81. 

(./)   (?/".    The    Clarenduii  Press   Casr,    iiifra^   \^.   4113;    but   see    alsi:)  the   remarks 
thereon,  Infra^  p.  .500. 

in)  (lyo-i),  Kvde  cV:  Koiistam's  Eat.  App.  (18;)4— 190-t),  2^  :  .supra.  ]>.  489. 
(//)  (188G),  18  Q.  B.  ]).  81  ;  .supra,  p.  48.). 
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the  sessions  alone  to  determine,  and  they  are  not  bound  as  a 
matter  of  law  to  find  that  there  has  in  tact  been  any  enhancement 
of  the  rateable  value  of  the  hereditament  by  reason  of  the 
machinery.  For  Lord  Alverstone,  in  giving  judgment  in 
the  XortJiampton  Case,  said  :  *•'  It  is  a  question  of  fact  whether 
the  presence  of  the  machinery  does  or  (hies  not  enhance  the  rateable 
value."  And  again  :  "  The  case  must  go  back  to  the  recorder  in 
order  that  he  may  answer  the  questions  in  his  own  way  and  assess 
the  amount  of  the  enhanced  rateable  value,  //'  amj,  upon  the  basis 
laid  down  in  the  Tyne  Boiler  Worl's  CaseT 

Quarter  sessions  decisions  based  on  Crockett  and  Jones  y. 
Northampton  Union. — There  have  been  two  cases  at  quarter 
sessions,  both  professing  to  follow  the  rule  laid  down  in  Crockett 
and  Jones  v.  Northampton  Union  (/),  in  which  results  at  first  sight 
very  different  were  arrived  at.  In  Oxford  Unirersitij  v.  Mayor, 
etc.,  of  Oxford  (^No.  2)  {I),  which  related  to  the  buildings  of  the 
Clarendon  Press,  one  of  the  witnesses  for  the  appellants  admitted 
that  the  rateable  hereditament  was  enhanced  in  A'alue  to  the  extent 
of  250Z.  a  year,  but  contended  that  it  was  immaterial  whether  the 
machinery  was  worth  40,000/.  or  20,000/.  The  recorder  of  Oxford 
held,  on  the  evidence,  that  the  presence  of  the  machinery  wa& 
insufticiently  considered,  and  in  giving  judgment  said  :  "  I  am 
unable  to  understand  why  a  large  quantity  of  useful  machinery 
does  not  give  a  greater  enhancement  of  value  to  the  premises  than 
a  smaller  (/?*).  It  was  said  that  the  machinery  being  the  tenants', 
there  was  no  difference  in  the  rent  which  the  landlord  could 
exact  owing  to  its  presence.  This  proves  too  much,  for  it  leaves 
the  witness  without  reason  for  adding  anything  to  the  value  of  the 
premises,  although  he  conceded  an  enhancement  to  the  extent  of 
250/.  It  also  tails  to  recognise  the  increased  rent  which  premises 
can  command  by  reason  of  their  fitness  to  carry  on  at  once  a  going- 
concern.  Though  the  case  of  Crochett  and  Jones  v.  Northampto)i 
Union  decides  that,  in  the  ultimate  figure  arrived  at  as  the  rateable 
value,  no  separate  valuation  of  machinery  should  be  given  as  dis- 
tinguished from  the  hereditament  to  be  rated,  I  can  find  nothing 
in  the  judgment  which  entitles  a  witness,  when  seeking  that 
ultimate  figure,  to  blindfold  himself  as  to  the  amount  and  value  of 
the  machinery  which  enhances  the  value  of  the  hereditament.  .  .  . 
The  Chief  Justice  nowhere  asserts  that  it  is  illegitimate  to  arrive 
at  the  ultimate  figure  of  the  rate  by  a  process  which  inter  cdia  may 
include  a  valuation  of  the  machinery  and  the  placing  of  a  jiercentage 
on  that  value." 

(/.')  (li'02),  Kvde  &  Konstanrs  Rat.  App.  (18!)4— 11»04),  2(ii» ;  .supra,  p.  481). 
(/)  (l!t02),  Kyde  &  Konstam's  Eat.  App.  (lS!t4— 1004),  00. 
(;//)  See  the  remarks  hereon,  infva,  p.  500. 
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In  Devon  and  K.i'etev  NewsjKiinv  Co.  v.  K.reter  Union  (n),  which 
related  to  printing  works  and  offices,  the  appelUmts  had  recently 
taken  a  new  lease,  granted  after  the  greater  part  of  the  machinery 
in  dispute  had  been  placed  upon  the  premises.  The  machinery  in 
dispute  (which  consisted  mainly  of  printing  machines)  was  admit- 
tedly not  so  physically  attached  to  the  hereditament  as  to  become 
part  of  it,  and  the  boilers  and  main  shafting  were  admittedly  part 
of  the  freeholil.  The  respondents  contended  as  to  the  machinery 
in  dispute  that  the  value  of  the  hereditament  was  to  be  assessed  on 
the  assumption  that  the  tenant,  l)y  virtue  of  his  occupation,  got  the 
use  of  the  machinery  free,  or  as  included  in  the  rent,  and  that 
the  only  [)racticable  mode  of  api)lying  the  jn-inciple,  and  that 
which  the  court  was  bound  in  law  to  adopt,  was  to  take  a  reason- 
able percentage  (in  this  case  put  at  5  per  cent.)  on  the  present 
value  of  the  machinery,  and  to  treat  the  annual  value  of  tlie 
premises  as  enhanced  by  that  amount.  The  appellants  contended 
that  the  machinery  in  dispute  was  to  be  taken  into  account,  not  as 
if  its  use  was  obtained  gratuitously,  or  was  included  in  the  rent, 
but  only  as  enhancing  the  value  of  the  hereditament  to  the  extent 
to  which  the  tenant  would  pay  more  rent,  taking  into  consideration 
the  fact  that  the  machinery  was  there,  provided  at  his  expense  ; 
and  that  the  proper  measure  of  enhancement  was  the  additional 
rent  which  the  tenant  would  pay  by  reason  of  the  presence  of  the 
machinery,  which  was  either  his  own  or  belonged  to  some  other 
person  ready  to  let  it  to  him.  The  recorder  rejected  the  respon- 
dents' and  adopted  the  appellants'  contention,  and  fixed  a  rateable 
value  based  on  the  rent  actually  paid,  adding  a  small  sum  for  the 
additional  enhancement  due  to  machinery  added  after  the  rent  Avas 
fixed.  In  the  course  of  his  judgment  he  said  :  "  The  present 
tenant  or  any  tenant  proposing  to  carry  on  the  same  business,  and 
able  to  hire  the  machinery  from  him,  would  give  the  landlord 
something  more  for  the  premises  than  other  people  would  do, 
because  they  are  adapted  to  receive  the  machinery,  and  because 
the  machinery  is  there  installed  and  ready  to  hand.  I  can  see  no 
other  enhancement  of  the  value  of  the  hereditament,  and  I  am 
strongly  of  opinion  that  it  would  be  wrong  to  take  this  machinery 
into  account  in  the  same  sense  as  the  plant  of  a  gasworks  or  a 
railwav.  ...  I  decline  to  consider  the  rateable  value  of  the 
premises  as  enhanced  by  a  percentage  on  the  value  (either  cost 
value  or  present  value)  of  the  machinery,  and  I  hold  that  the  true 
enhanced  value  is  the  rent  which  would  be  paid  for  the  premises 
in  their  present  state  by  the  present  tenant,  or  any  other  person 
who  l)ouolit  or  hired  the  machinerv  from  him." 

(«)  (iyu3),  Ryde  &  Kon?tam"s  liat.  App.  (1894—11)04),  101. 
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In  the  case  just  cited  the  machinery  in  dispute  was  (as  it 
ha])pened)  provided  by  the  actual  tenant  in  occupation,  and  not  by 
his  landlord.  But  this  fact  was  of  course  immaterial.  The  rateable 
value  of  the  premises  would  be  the  same  if  the  tenant  in  occupation 
had  bought  up  the  freehold  before  putting  in  the  machinei'v,  or 
after  buying  the  freehold  had  let  the  premises,  with  the  machinery 
and  all  the  furniture  and  chattels  thereon,  at  a  much  larger  rent 
to  a  new  tenant  carrying  on  the  same  business. 

How  machinery,  if  not  rateable  in  itself,  must  be  taken 
into  account. — The  decisions  in  Tyne  Boiler  Worlds  Co.  v. 
Longheyiton  (o)  and  Crockett  and  Joiies  v.  Northampton  Union  (/>) 
left  undecided  the  question  how  machinery  which  is  not  in  itself 
rateable  may  be  taken  into  account  as  enhancing  the  rateable  value 
of  the  hereditament  ;  and  the  latter  of  those  cases  shows  that  the 
question  whether  the  presence  of  such  machinery  enhances  the 
rateable  value  of  the  hereditament  is  a  question  of  fact  for 
the  sessions,  which  may  be  answered  either  in  the  affirmative  or 
the  negative.  The  problem  will  become  much  clearer  if  it  be 
remembered  that  by  "  enhancing  the  rateable  value "  we  mean 
increasing  the  rent  which  a  tenant  may  reasonably  be  expected  to 
give.  And  no  estimate  of  the  hypothetical  tenant's  rent  is  possible, 
unless  the  hypothesis  makes  it  clear  at  whose  expense  the  machinery, 
which  is  not  in  itself  rateable,  is  to  be  provided.  Let  us  now  see 
by  means  of  a  hypothetical  case  in  which  these  points  are  made 
clear  what  considerations  will  affect  the  rent. 

Let  us  suppose  that  a  manufacturer  is  about  to  establish  a 
manufactory,  in  which  will  be  a  great  deal  of  valuable  machinery 
provided  at  the  expense  of  the  manufacturer  of  such  a  character 
that,  though  not  rateable  in  itself  because  not  part  of  the  rateable 
hereditament,  it,  "  will  make  his  premises  fit  as  premises  for  the 
particular  purpose  for  which  they  are  to  be  used  "  :  it  will  then 
come  within  the  rule  laid  down  in  the  Tyne  Boiler  Works  Case, 
and,  when  the  machinery  has  been  erected,  it  must  be  taken  into 
iiccount  in  estimating  the  rateable  value  of  the  premises.  Let  us 
assume  that  the  manufacturer  is  a  tenant  both  of  the  rateable 
hereditament  itself  and  of  the  non-rateable  machinery  ;  but  that 
he  takes  the  rateable  hereditament  itself  from  one  person  (whom 
we  will  call  the  landlord),  and  the  non-rateable  machinery  from 
other  persons  (whom  we  will  call  the  engineering  company).  Let 
us  assume  that  there  are  no  abnormal  or  exceptional  circumstances 
affecting  either  the  hereditament  or  the  tenant  :  so  that  the  land- 
lord is  not  bound  to  accept  the  tenant's  terms,  nor  the  tenant  the 
landlord's  ;  because  the  landlord  can  find  other  suitable  tenants, 

0>)  (1886),  18  Q.  B.  D.  81  ;  Ryde's  Eat.  App.  (18S6— 1890),  241  ;  sui)ra,  p.  -IS.-}. 
ll))   (1902),  Ryde  &  Konstam's  Rat.  App.  (1894—1904),  2«9  ;  supra,  p.  489—492. 
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and  the  tenant  can  find  other  suitable  premises.  The  '•  liiggling 
of  the  market  "  fixes  the  rent  for  the  rateable  hereditament  itself 
(without  the  non-rateable  machinery)  at  1,000/.  a  year.  After 
making  the  necessarv  deductions  for  repairs,  insurance,  and 
renewal  of  tiie  rateable  hereditament,  if  that  hereditament  had 
to  be  valued  without  the  machinery,  the  rent  would  prima  fdcie 
warrant  a  rateable  value  of,  say,  7;>0/.  Tiie  tenant  now  proceeds 
to  hire  the  non-rateable  machinery  :  and  a  similar  "  higgling  of 
the  market"  fixes  the  rent  at  1,000/.  a  year.  To  sim])lifv  the 
hypothesis,  let  us  assume,  in  the  first  place,  that  the  cost  of  fixing 
the  machinery  is  so  small  as  to  be  inappreciable,  and  that  the  time 
occupied  in  fixing  is  so  short  that  it  does  not  affect  the  question  ; 
and.  further,  that  for  1,000/.  a  year  the  engineering  com})any  will 
erect  the  machinery  in  the  first  instance  and  renew  each  |)ortion 
as  it  wears  out  :  so  that  the  rent  of  1,000/.  a  year  represents  the 
whole  of  the  tenant's  outgoings  for  machinery.  If  this  machinery 
were  itself  rateable,  and  were  separately  rated,  the  rent  of  1,000/. 
a  year  would,  prima  facie,  warrant  (after  making  the  necessary 
deductions  for  repairs,  etc.)  a  rateal)le  value  of.  say,  650/.  a  year. 
But  it  is  not  rateable,  though  it  may  l)e  taken  into  account  in 
estimating  the  rateable  Aalue  of  the  hereditament.  How  is  this  to 
be  done  ? 

Let  us  assume  that  a  new  valuation  is  made  immediately  after 
the  machinery  has  been  erected,  and  put  into  thorough  working 
order.  If  both  the  machinery  and  the  hereditament  itself  were  to 
be  rated,  then  prima  facie  the  rateable  value  would  be  represented 
by  the  sum  of  the  two  rents  (minus  the  deductions),  or  1,400/. 
I£  the  hereditament  alone  were  to  be  valued,  apart  from  the 
machinery,  the  rateable  value  would  primci  facie  he  750/.  ;  but 
though  the  machinery  may  not  itself  be  rated,  we  may  take  it 
into  account  if  it  enhances  the  rateable  -salue  of  the  hereditament, 
that  is,  if  the  presence  of  the  machinery  will  induce  the  tenant  to 
ffive  ahioher  rent  for  it.  Will  it  do  so  ?  It  is  submitted  that  in  the 
circumstances  sup}>osed  it  would  not.  It  is  plain  that  the  tenant 
will  not  pay  for  both  the  machinery  and  the  rateable  hereditament 
itself  more  than  2,000/.  a  year  in  all  :  if  more  is  asked  of  him,  he 
will  go  to  another  landlord  and  another  engineering  company,  and 
get  similar  premises  (with  similar  machinery)  for  2,000/.  The 
engineering  company  will  not  take  less  than  1,000/.  a  year,  and 
therefore  the  landlord  must  be  content  with  1,000/.  a  year,  from 
which  must  be  deducted  the  cost  of  the  repairs,  etc.,  leaving  a 
rateal)le  value  of  750/.  And  it  is  difficult  to  see  on  what  ground 
the  landlord  could  expect  more  than  1,000/.  :  for  the  rent  of  1,000/. 
a  year  must  have  Ijeen  fixed  with  the  knowledge  that  the  tenant 
intended  to  put  machinery  in  the  rateable  hereditament  ;  and  if 
1.000/.  a  vear  was  a  fair  rent  then,  it  can  hardlv  be  said  that  it 
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has  ceased  to  be  so,  when  that  which  was  expected  to  happen  has 
iu  fact  happened.  And  any  sp^ecial  advantages  which  the  rateable 
hereditament  possessed  for  the  erection  of  machinery,  must  have 
been  taken  into  account  on  both  sides  when  the  rent  was  fixed  at 
1,000/.  For  example,  the  main  shafting  (which  is  generallv,  if  not 
always,  treated  as  part  of  the  rateable  hereditament)  would  be 
covered  by  the  rent,  which,  but  for  the  shafting,  would  have  been 
fixed  at  something  less  than  1,000/.  But  unless  the  building  be 
regarded  as  one  intended  to  contain  machinery,  the  presence  of 
the  shafting  would  diminish,  rather  than  increase,  its  value,  by 
reducing  the  space  availal)le  for  storage  or  other  purposes. 

It  may  perhaps  be  said  that  the  result  above  suggested  is  due  to 
the  peculiar  form  of  the  hypothesis,  viz.,  that  the  tenant  hires  the 
machinery  ;  and  that  if  the  tenant  be  assumed  to  be  owner  of  the 
machinery,  a  different  result  will  be  arrived  at.  But  it  is  submitted 
that  this  is  not  so.  If  the  tenant  agrees  to  pay  1,000/.  a  year  for 
the  rateable  hereditament  itself,  the  rent  being  fixed  by  the 
"higgling  of  the  market,"  and  agrees  to  pay  that  rent  in  order  to 
get  premises  on  which  to  place  machinery  of  which  he  is  already 
the  owner,  he  will  not  be  willing  to  give — and  cannot  be  expected 
to  give — a  higher  rent  after  he  has  put  in  the  machinery  than  he 
agreed  to  before.  For,  if  more  rent  is  asked,  he  will  say  that, 
sooner  than  pay  that  higher  rent,  he  will  take  equally  suitable 
premises  elsewhere  at  the  rent  of  1,000/.  a  year. 

One  further  point  remains  to  be  noticed  :  it  may  be  said  that 
if  a  tenant  agrees  to  pay  a  rent  of  1,000/.  for  a  rateable  heredita- 
ment before  the  machinery  is  put  in,  after  it  is  put  in  he  may  well 
be  willing  to  give  a  higher  rent  to  avoid  the  expense  of  removing 
his  machinery.  This  possibility  has  been  purposely  disregarded  : 
first,  because  a  landlord  would  be  unlikely  to  seek  to  raise  the 
rent  at  the  risk  of  losing  the  tenant :  and,  secondly,  because  such 
an  attempt  to  extort  a  higher  rent  resembles  what  has  been  called 
a  ''  blackmailing  contract  '('/),  which  ought  not  to  be  taken  into 
consideration,  inasmuch  as  in  the  hypothesis  of  a  tenancy  under  the 
Parochial  Assessments  Act,  1836,  neither  party  must  be  supposed 
to  be  able  to  take  an  unfair  advantage  of  the  other,  and  there  must 
be  a  reasonable  expectation  that  the  tenancy  will  last  more  than 
a  year  {r). 

It  may  perhaps  be  said  that  the  proper  hypothesis  is  to  assume 
that  the  landlord  provides  the  machinery,  and  then  to  inquire 
what  rent  the  tenant  would  give  for  the  building  fitted  with  such 
machinery.  But  it  is  submitted  that  in  considering  how  far 
machinery  will  affect  rateable   value,  this   form  of  hypothesis  is 

(y)  Xorth   and  South    ^]'^'.■ital•/l,  Junction   Rail.  Co.  v.  JJreut/ord   Uyiiiju  (1888), 
13  App.  Cas.  592,  at  p.  594 :  tide  supra,  p.  227.     , 
(?•)    Vide  supra,  p.  162. 
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either  (1)  unnecessary,  or  (2)  confusing.  (1)  It  is  unnecessary 
if  the  machinery  is  so  far  attached  ii^  to  become  part  of  the  rateable 
hereditament,  in  which  case  the  machinery  becomes  rateable  'per 
se.  and  the  rule  in  the  yt/>i^  Boiler  Works  Case  (s)  is  not  wanted, 
and  does  not  apply.  (2)  If  the  machinery  is  not  j)art  of  the 
rateable  hereditament,  the  hypothesis  is  confusing.  For  if  all 
that  the  tenant  ])ays  is  the  rent,  which  entitles  him  to  tlie  jjosses- 
sion  of  the  buildings  and  the  use  of  the  machinery,  then  the  rent 
is  of  a  composite  character,  and  its  component  parts  must  be 
analysed.  It  is  like  the  rent  i)aid  for  a  house  let  furnished,  and 
therefore,  as  was  said  by  Blackburn,  J.,  in  Ji.  v.  Lee{t),  "you 
must  ascertain  how  much  was  paid  in  respect  of  the  furniture,  and 
the  things  in  no  way  forming  part  of  the  rateable  premises,  and 
deducting  that  from  the  rent  paid  for  the  furnished  house,  the 
remainder  would  be  the  rent  given  for  the  house  itself,  for  which 
it  would  be  rateable."  If  therefore  the  rent  paid  for  the  machinery 
has  to  be  separated  from  the  rent  paid  for  the  building,  it  appears 
to  be  much  simpler,  and  therefore  better,  to  assume  that  the  two 
rents  are  paid  to  different  people.  There  might  be  some  objection 
to  this  assumption,  if  it  could  be  shown  that  the  two  rents  added 
together  would  be  less  than  the  combined  rent  paid  to  one  person, 
— the  landlord  who  provided  both  buildings  and  machinery.  But 
it  is  difficult  to  understand  how  (apart  from  the  question  of  delay, 
which  is  dealt  with  below)  the  tenant  would  be  willing  to  give  a 
larger  sum  in  the  form  of  a  combined  rent  paid  to  one  person,  if 
he  could  get  the  same  accommodation  cheaper  by  paying  separate 
rents  for  buildings  and  machinery  to  different  persons. 

Expense  and  delay  InYolved  in   fixing   machinery. — In  the 

preceding  paragraphs  it  was  assumed,  in  order  to  simplify  the 
hyj^othesis,  that  the  cost  of  fixing  the  machinery  was  so  small  as  to 
be  inappreciable,  and  that  the  time  occupied  in  fixing  was  so  short 
that  it  did  not  affect  the  question.  It  now  remains  to  be  considered 
how  far  the  expense  and  delay  which  are  generally  involved  in 
fixing  machinery  would  affect  the  rent  which  would  be  given  for 
a  building  where  the  tenant  found  the  machinery  fixed  and  ready 
for  immediate  use.  This  aspect  of  the  problem  (it  is  believed) 
owes  its  origin  to  a  suggestion  made  by  Channell,  J.,  in  the 
course  of  the  argument  in  Crockett  and  Jones  v.  Nortlianrpton 
Union  (ii),  as  follows  :  "  Assume  that  there  are  two  houses  perfectly 
alike,  one  of  which  has  never  been  occupied,  and  a  man  going  into 
it  will  have  to  go  to  expense  in  finding  blinds,  electric  light 
fittings,  and  so  on  ;  and  next  door  to  it  is  an  exactly  similar  house 

M  (18S6).  18  Q.  B.  D.  81  ;  .<<npra,  p.  485. 

(0  (18(i6)i  L.  K.  1  Q.  B.  241,  at  p.  253  ;  sujyra,  p.  481. 

(k)  (1002),  Eyde  &  Konstanvs  Hat.  App.  (1894—1904)  269,  at  p.  278. 
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which  has  already  got  the  things  in,  but  which  (if  he  goes  in)  he 
will  have  to  buy  on  a  valuation.  Would  he  not  in  fact  be  likely 
to  give  a  little  more — very  little  more  I  should  think  in  that  case — 
for  the  house  which  is  already  fitted  to  his  hand,  although  he  will 
have  to  buy  the  things,  than  he  would  ofi'er  for  the  empty  house, 
which  he  would  have  to  fit  up  for  himself  ?  " 

Before  the  question  can  be  answered,  it  must  be  more  fully 
stated.  If  it  is  assumed  that  the  fittings  are  partly  worn  out, 
old-fashioned,  not  likely  to  suit  the  taste  of  other  tenants,  and  of 
little  value  if  removed  from  their  present  position,  it  is  possible 
that  the  outgoing  tenant  (if  they  belonged  to  him)  would  be  glad 
to  sell  them  for  a  sum  much  below  the  cost  of  new  fittings  :  and 
then  the  incoming  tenant  might  save,  say,  50/.,  and  so  might 
possibly  be  induced  to  give  a  larger  rent  to  the  landlord.  But 
it  is  obvious  that  he  would  not  give  the  whole  of  the  50Z.  every 
year  to  his  landlord,  because  he  saved  501.  on  coming  in.  Nor 
would  he  put  up  with  second-hand  fittings,  unless  he  saved  some- 
thing by  it.  On  the  other  hand,  if  the  fittings  were  as  good  as 
new,  and  easily  removable,  the  outgoing  tenant  would  probably 
want  a  price  so  little  below  pi'ime  cost  that  the  difference  would 
have  no  appreciable  effect  on  the  rent  the  tenant  could  be  got 
to  pay. 

Now  apply  similar  considerations  to  machinery.  Suppose  a 
machine  can  be  bought  for  100/.,  delivered  at  the  door  of  a  manu- 
factory ;  that  it  will  cost  10/.  to  put  in  position  and  fix  it  ;  and 
say  10/.  to  unfix  it,  and  carry  it  to  the  nearest  place  where  it  can 
be  sold,  if  not  wanted.  To  the  tenant  in  occupation  who  has 
bought  and  fixed  it,  it  is  worth  110/.  ;  but  after  it  is  fixed,  and 
even  before  it  has  been  used,  its  value  drojis  to  90/.,  if  it  has  to  be 
sold  for  use  elsewhere.  If  an  incoming  tenant  finds  (say)  100  such 
machines  fixed,  all  brand  new,  and  all  exactly  of  the  kind  which 
he  wants,  and  if  the  outgoing  tenant  loill  sell  them  at  90/.  each,  the 
incoming  tenant  will  be  able  to  save  20/.  on  each  of  the  100 
machines,  and  so  may  possibly  be  induced  to  give  the  landlord 
some  additional  rent.  But  if  we  assume  (as  we  have  done,  supra, 
p.  •195)  that  there  are  other  premises  which  the  incoming  tenant 
can  take,  it  is  not  at  all  certain  that  he  will  let  the  landlord  have 
all  the  benefit  arisino-  from  the  accident  that  the  new  tenant 
happens  to  want  the  machinery  already  fixed.  The  "'  higgling  of 
the  market  *'  will  determine  who  is  to  get  that  benefit,  which  will 
probably  in  the  result  be  divided. 

One  other  benefit  arises  from  the  presence  of  machinery,  viz., 
the  avoidance  of  delay  in  getting  other  machinery  fixed.  It  is 
submitted  that  we  must  assume  that  the  tenant  adopts  the  usual 
<iourse  of  negotiating  with  his  landlord  sufficientlv  long  before  he 
wants  to  come  in,  to  enable  him  to  procure  the  necessary  machinery. 

2  K  2 
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It'  f*o,  ho  will  allow  tor  tlio  inevituhlo  delay,  and  the  opi)ortunity 
of  commencinti;  work  immediately  will  not,  in  ordinary  cases  at 
least,  induce  him  to  <»;ive  much  (if  any)  acUlitional  rent. 

Prime  cost  of  machinery  ready  fixed,  how  far  material. — 

It  has  Ijeen  pointed  out  in  the  j)rccedin<i'  jiara^raphs  that  the  cost 
of  fixin<i  (or  of  removing)  machinery  i-eady  for  use,  and  the  delay 
involved  in  getting  other  machinery  to  replace  it,  waj/ possihly  atiect 
the  rent.  In  O.i-ford  Unlversittj  v.  Mai/or.  etc.  of  Oxford  {No.  2)  (.?') 
it  was  apparently  held  by  the  recorder  that  the  value  of  the 
machinery  already  fixed  and  ready  for  use  had  an  important  Ijcjir- 
ing  on  the  amount  of  rent.  Paradoxical  as  it  nuiy  a})})e;tr,  it  is 
submitted  that  the  purchase  ])rice  of  the  machinery  (as  distinguished 
from  the  cost  of  fixing  or  removing)  has  little  or  no  bearing  on  the 
question.  Suppose  a  factory  contains  100  new  sewing  machines 
ready  for  use,  which  can  be  removed,  and  for  which  new  machines 
from  a  manufacturer  next  door  can  be  substituted  in  six  hours, 
without  expense.  If  the  tenant  has  to  buy  either  new  machines, 
or  those  already  fixed,  he  will  not  give  the  landlord  a  higher  rent 
because  the  machines  cost  him  (the  tenant)  50/.  each,  than  he 
would  give  if  either  set  of  machines  cost  him  only  101.  each.  The 
governing  factor  is  not  the  purchase  price,  but  the  saving  which 
the  tenant  can  make,  and  the  delay  which  he  can  avoid,  by  taking 
the  machines  already  fixed,  instead  of  purchasing  other  eqiudly 
valuable  machines.  In  other  words,  the  governing  factor,  so  far 
as  money  value  is  concerned,  is  not  the  price  which  the  incoming 
tenant  may  pay  for  the  machines  already  fixed,  but  the  diiference 
between  that  price  and  the  price  which  he  would  hav(»  to  pay  if 
he  bought  new  machines. 

The  effect  of  the  rule  in  the  Tyne  Boiler  Works  Case. — In 

the  preceding  pages  the  writer  has  endeavoured  to  show  that  it  is 
extremely  difficult  satisfactorily  to  answer  the  question  left  un- 
determined by  the  Court  of  Appeal  in  7]i/ne  Boiler  Works  Co.  v. 
Lonr/Jietdon  (_y),  viz.,  how  machinery,  which  is  in  itself  not  rateable, 
is  to  be  valued  as  enhancing  the  rateable  value  of  the  heredita- 
ment. The  decision  in  Crockett  and  Jones  v.  Nortliampton 
Union  {£)  shows  that  the  question  cannot  be  answered  by  adding 
the  value  of  the  machinery  to  the  value  of  the  hereditament,  and 
taking  the  sum  of  the  two  values  as  the  rateable  value.  In  the 
opinion  of  the  writer  the  rule  laid  down  by  the  Tyne  Boiler  Works 
Case  (viz.,  that  machinery  (though  not  rateable)  must  be  "  taken  into 
account")  when  that  rule  is  rightly  understood,  in  some  cases  makes 
no  diflference  to  the  rateable  value,  that  is  to  the  rent  for  which  the 

(.r)  Ryde  &  Konstam's  Hat.  App.  (]^94— 1904)  iKJ  ;  .supra,  p.  493. 
(if)  (188G),  18  Q.  B.  D.  HI  ;  .vipra,  p.  485. 

(-')  (1902),  Ryde  &  Konstam's  Rut.  App.  (1894—1904)  269  ;  IS  T.  L.  R.  451  ; 
XII prn,  p.  489. 
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hereditament  might  be  expected  to  let  ;  in  most  cases,  makes  very- 
little  difference  ;  and  in  nearly  every  case  makes  far  less  diiference 
than  has  been  credited  to  it  in  decisions  given  by  justices  in 
quarter  sessions  who  thought  they  were  following  the  Tijiie  Boiler 
Works  Case. 

Cases  as  to  fixtures,  as  between  landlord  and  tenant. — In 

dealing  with  the  question  whether  machinery  is  rateable  or  not, 
reference  is  sometimes  made  to  the  class  of  cases  in  which  the  ques- 
tion has  been  whether  machinery,  or  other  articles,  annexed  (more 
or  less  securely)  to  the  freehold  are  distrainable  for  rent,  or  are 
"  tenant's  fixtures  "  which  the  tenant  can  remove  durino;  his 
tenancy.  These  questions  are  not  identical  (a),  and  fixtures  may 
be  removable  by  the  tenant,  though  not  liable  to  distress.  As  it 
has  been  held  {h)  that  the  question  of  rateability  does  not  depend 
upon  "  whether  the  machinery  be  real  or  personal  property,  so  as 
to  be  liable  to  distress  or  seizAire  under  a  fieri  facias,  or  whether  it 
would  descend  to  the  heir  or  executor,  or  belong  (at  the  expiration 
of  a  lease)  to  landlord  or  tenant,"  it  may  be  sufficient  to  deal 
shortly  with  the  cases  relating  to  the  relative  rights  of  landlord 
and  tenant. 

The  general  rule  is  that  everything  substantially^  and  pei- 
manently  affixed  to  the  soil  is  a  fixture,  and  becomes  part  of  the 
freehold  (r)  ;  but  exceptions  to  this  rule  were  made  in  favour  of 
the  tenant,  in  respect  of  fixtures  erected  by  him  for  the  purposes 
of  his  trade,  and  (in  certain  cases)  for  the  purposes  of  ornament 
or  convenience  (d).  Fixtures  which  come  within  the  category  of 
"  tenant's  fixtures,"  are  removable  by  the  tenant  during  his  term 
(or  during  what  may,  for  this  purpose,  be  considered  as  "  an 
excrescence  on  the  term  "),  but  not  afterwards  (e).  It  is  some- 
times said  that  "  tenant's  fixtures  "  until  they  are  severed  are  part 
of  the  freehold  (/),  and,  if  this  be  true  as  a  general  proposition 
without  any  qualification,  it  seems  clear  that  "  tenant's  fixtures  " 
hiust  forni  part  of  the  rateable  hereditament  to  be  valued  for  the 
purposes  of  rating.  But  it  must  be  noticed  that  "tenant's  fixtures" 
may  be  seized  by  the  sheriff  under  a  writ  of  Jieri  facias  for  the 
benefit  of  an  execution  creditor  of  the  tenant  ([/).  It  is  generally 
said  that  ""  tenant's  fixtures  "  are  exempt  from  liability  to  distress, 
but  the  authorities  cited  for  this  proposition,  and  the  reasons  given 

(,«.)    Vide  per  WiGHTMAX,  J.  :  Darhij  v.  Jlarri.s-  (1841),  1  Q.  B.  S'j:>,  at  p.  SO'J. 

(b)  H.  V.  Giicd  (1888),  7  A.  &  E.  '.):>]  ;  supra,  p.  4:77  ;  It.  v.  SotithaiiiptuiL  Dock 
Co.  (1851),  14  Q.  B.  587  ;  20  L.  J.  M.  C.  155  ;   mpm.  p.  478. 

•    (6")  Miniihall  v.  Lloyd  (1837),  2  AI.  &  W.  450,  at  p.  459. 

(d)  Ehoes  v.  Maive\lSO'i'),  3  East,  28  ;  Smith's  Leading  Cases,  Vol.  II.,  10th  ed., 
p.  183. 

(c)  MaeUntosh  v.  Trotter  (1838),  3  M.  &  W.  184  ;  .M'nishall  v.  Lloipl  (1837), 
2  M.  &  W.  450. 

(/)  See  Lee  v.  Risdon  (1816),  7  Taunt.  188  ;  JLieJiinfo.sh  v.  Trotter,  uhi  gyjira. 
((/)  Jlinshall  v.  Lloyd,  vM  siijira. 
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seem  to  show  only  that  the  exemption  extends  to  those  tenant's 
fixtures,  which,  if  distrained,  cannot  be  restored  in  the  same  plight 
in  which  they  were  before  the  distress  (/<).  Whether  the  exemption 
extends  further  may  be  doubted. 

It  may,  i)erha[)S,  be  said  that  things  which  are  removable  by  a 
tenant,  because  they  are  tenant's  or  trade  fixtures,  and  for  no  other 
reason,  must  necessarily  form  part  of  the  rateable  hereditament. 
For  e.c  liypotliesl  the  things  are  not  mere  chattels  ;  and  it  is  only 
because  they  would,  under  the  general  rule  of  law,  form  part  of 
the  freehold,  and  so  pass  to  the  landlord,  although  erected  by  the 
tenant,  that  the  tenant  is  obliged  to  pray  in  aid  the  exceptional 
principle  engrafted  on  that  rule  in  favour  of  tenant's  fixtures,  or 
trade  fixtures.  When  a  tenant  "  brings  any  chattel  to  be  used  in 
his  trade,  and  annexes  it  to  the  ground,  it  becomes  a  part  of  the 
freehold,  but  with  a  power  as  between  himself  and  his  landlord  of 
bringing  it  back  to  the  state  of  a  chattel  again  by  severing  it  from 
the  soil.  As  the  personal  character  of  the  chattel  ceases  when  it  is 
fixed  to  the  freehold,  it  can  never  be  revived  as  long  as  it  continues 
so  annexed  "  (i). 

Cotton-spinning    machines  not   part   of    the    freehold. — In 

llellawell  v.  Eastwood  {k),  it  was  held  that  "  mules "  used  for 
sjnnning  cotton,  and  fixed  by  screws  (some  let  into  the  wooden 
floor,  and  some  sunk  into  holes  in  the  stone  flooring,  and  secured 
by  molten  lead),  were  distrainable.  The  court  held  that  these 
"  mules,"  though  in  a  sense  fixed  to  the  freehold,  were  not  part  of 
it :  and  Parke,  B.,  said  (/)  : 

"The  question  is  whether  the  machines  when  fixed  were  parcel  of  tlie 
freehold  ;  and  this  is  a  question  of  fact,  depending  on  the  circumstances  of 
each  case,  and  principally  on  two  considerations  :  first,  the  mode  of  annexa- 
tion to  the  soil  or  fabric  of  the  house,  and  the  extent  to  which  it  is  united  to 
them,  whether  it  can  be  easily  removed  i>ife{/re  salre  et  commode,  or  not, 
without  injury  to  itself  or  the  fabric  of  the  building  ;  secondly,  on  the  object 
and  purpose  of  the  annexation,  whether  it  was  for  the  permanent  and  sul)- 
stantial  improvement  of  the  dwelling,  in  the  language  of  the  civil  law, 
perpetiii  hhiis  causa,  or  in  that  of  the  year  book,  ^)o»;'  an  profit  del  hdieritance, 
or  merely  for  a  temporary  purpose,  or  the  more  complete  enjoyment  and  use 
of  it  as  a  chattel. 

(//)  B/irbi/  V.  Harris  (1841),  1  (^.  R.  S!I5  ;  Hrllairrll  v.  h'tt.sfwood  (1851),  6  Kx. 
295.  In  lioth  these  cases  it  was  unnecessary  to  con.sider  whether  the  things  distrained 
could  be  restored  in  the  same  plight,  if  the  mere  fact  of  annexation  to  the  freehold 
exempted  them  from  liability  to  distress.  In  Mather  v.  Fraxcr  (185fi),  25  L.  J.  Ch. 
3til.  at  p.  H6t,  Wood,  V.-C,  seems  even  to  suggest  that  everything  which  is  remov- 
able by  the  tenant  is  liable  to  distress.  It  is  submitted  that  as  a  general  propo.sition 
this  is  untenable. 

(/")  liain  V.  Brand  (1<S7()),  1  App.  Cas.  7(52,  at  p.  772.  See  also  Hohiion  v, 
Gorrhaje,  [1897]  1  Ch.  182,  at  pp.  191,  192  ;  these  cases  are,  perhaps,  not  consistent 
with  Cumhcrland  TTnion  Baitkhiq  Co.  v.  Maryinirt  Hwmatitc  Iron  Co.,  [1892] 
I  Ch.  415,  at  p.  42G. 

(/■)  (1851).  0  P:x.  295. 

(/■)   6  Ex.,  at  p.  312. 
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"Now  in  considering  this  case  we  cannot  doubt  that  the  machines  never 
became  a  part  of  the  freehold.  They  were  attached  slightly,  so  as  to  be 
capable  of  removal  without  the  least  injury  to  the  fabric  of  the  building  or 
to  themselves  ;  and  the  object  and  purpose  of  the  annexation  was,  not  to 
improve  the  inheritance,  but  merely  to  render  the  machines  steadier  and  more 
capable  of  convenient  use  as  chattels.  They  were  never  a  part  of  the  free- 
hold, any  more  than  a  carpet  would  be  which  is  attached  to  the  floor  by  nails 
for  the  purpose  of  keeping  it  stretched  out,  or  curtains,  looking-glasses, 
pictures,  and  other  matters  of  an  ornamental  nature,  which  have  been  slightly 
attached  to  the  walls  of  the  dwelling  as  furniture,  and  which  is  probably  the 
reason  why  they  and  similar  articles  have  been  held  in  different  cases  to  be 
removable.  The  machines  would  have  passed  to  the  executor.  They  would 
not  have  passed  by  a  conveyance  or  demise  of  the  mill.  They  never  ceased 
to  have  the  character  of  movable  chattels"  (;?;). 

If  the  question  what  is,  or  is  not,  part  of  the  freehold  has  a 
bearing  on  the  question  what  is  to  be  included  in  the  valuation  of 
the  rateable  hereditament,  this  decision  is  important.  It  is  plain 
that  the  machines  to  which  it  related  were  very  similar  to  those 
which  in  li.  v.  Halstead  (n),  were  held  to  be  not  rateable,  and  to 
those  which  in  Gifford,  Fo.v  ^  Co.  v.  Chard  (o),  were  held  to  be 
rightly  taken  into  account  in  ascertaining  the  rateable  value  of  the 
hereditament  on  which  they  were  placed.  It  must,  however,  be 
noticed  that  although  the  principle  laid  down  in  Hellaioell  v.  East- 
ioood(p)  was  apparently  approved  by  Blackburn,  J.,  in  i?.  v. 
Lee  (q),  the  same  judge  in  delivering  the  considered  judgment  of 
the  court  in  Holland  v.  Hodgson  (/■),  while  accepting  Hellaicell  v. 
Eastwood  as  stating  the  true  principles,  questioned  whether  they 
were  in  that  case  correctly  applied  to  the  facts.  This  view  seems 
to  be  confirmed  by  Reynolds  v.  Ashb>/  <)■  Son  (s). 

Cases  as  to  fixtures,  as  between  mortgagor  and  mortgagee. 

— The  peculiar  law  relating  to  fixtures,  as  between  landlord  and 
tenant,  has  no  application  as  between  mortgagor  and  mortgagee, 
or  as  between  heir-at-law  and  executor  (t),  and  things  which  a 

(w)  In  Lonyhottoni  v.  Berry  (1869),  L.  H.  .J  Q.  B.  128,  at  p.  188,  Hannen,  J., 
said  :  •'  It  is  difficult  to  conceive  that  a  machine  which  at  all  times  requires  to  he 
firmly  fixed  to  the  treehold  for  the  purpose  of  being  worked,  could  truly  be  said 
never  to  lose  its  chai'acter  as  a  movable  chattel."  In  Turner  v.  Caiin'roii  (1870), 
L.  K.  .")  Q.  B.  306,  it  was  held  that  the  rails  and  sleepers  of  a  rail\va_v,  by  reason  of 
tlieir  annexation  to  the  freehold  were  fixtures  and  had  lost  the  character  of  personal 
chattels,  and  were  therefore  not  distrainible.  This  decision  agrees  with  Great 
Western  linil.  Co.  v.  MeJlisham  (1870).  84  J.  T.  692  ;  sv2Jra,  p.  192. 

(rt)  (1867).  82  J.  r.  118  ;  supra,  p.  482. 

00  (1890).  6  T.  L.  R.  431  ;  sujn-a,  p.  487. 

ip)  (18.ll),  2  Ex.  29.5.  (</)  (1866),  L.  K.  1  Q.  B.  241  ;  supra,  p.  481. 

(?•)  (1872),  L.  R.  7  C.  P.  328,  at  p.  8.57  ;  infra,  p.  .50.5.  That  case,  however, 
raised  a  question  between  mortgagor  and  mortgagee,  not  between  landlord  anil 
tenant. 

r-O  [1903]  1  K.  B.  87,  at  pp.  90,  100  :  infra,  pp.  507,  508. 

(f)  Cliwie  V.  Wood  (1869),  L.  R.  4.  JEx.  328.  at  p.  330  :  Lonqhottom  v.  Bernj 
(is'69),  L.  R.  5  Q.  B.  123,  at  p.  136  :  ]]'iilm.sley  v.  Milne  (1859),  7  C.  B.  (x.s.)  115, 
at  p.  133  ;  Mather  v.  Frascr  (1856),  25  L.  J.  Ch.  361  :  Fisher  v.  Dixon  (1846), 
12  CI.  &  F.  312  ;   Reynolds  v.  Ashhy  c'j'  Son.  [1903]  1  K.  B.  87. 
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tenant  jnay  have  a  riulit  to  remove,  as  against  bis  landlord,  may 
yet  pass  under  a  mortgage  as  part  of  the  freehold,  to  the  mort- 
gagee, or  to  the  heir-at-law  as  against  the  executor.  It  seems 
clear  that  anything  which  is  so  far  part  of  the  freelioUl  that  it 
would  pass  under  a  mortgage  to  the  mortgagee,  or  would  belong 
to  the  heir-at-law  as  against  the  executor  must  necessarily,  and  d 
fortiori,  form  part  of  the  rateable  hereditament  for  the  purposes  of 
rating.  But  the  decision  in  Tyne  Jioiler  Works  Co.  v.  Lon</- 
iienton  (u),  shows  that  things  which  would  not  so  pass  to  the 
mortgagee,  or  to  the  heir,  may  yet  have  to  be  taken  into  account 
for  the  purposes  of  rating  (d-).  So  that  cases  decided  in  favour  of 
a  mortgagee,  or  of  an  heir,  are  conclusive  to  create  rateability  ; 
while  cases  decided  cujainst  a  mortgagee  or  an  heir-at-law,  are  not 
conclusive  to  show  that  the  things  in  (question  must  be  left  out  of 
consideration  for  the  purposes  of  rating. 

It  is  clear  that  trade  fixtures,  affixed  to  mortgaged  freehold 
premises,  even  after  the  date  of  the  mortgage,  ])ass  to  the  mort- 
gagee (y).  The  difficulty,  however,  consists  not  in  stating  the 
general  rule,  but  in  determining  whether  particular  things  come 
within  it.  In  Mather  v.  Fraser  {z),  it  was  held  that  machinery 
"  fixed,  though  only  in  a  <juasi  permanent  manner,  by  screws  or 
soldered  with  lead,  to  the  soil  "  would  pass  under  a  mortgage  ; 
but  that  "  cisterns,  and  other  parts  of  the  machin(n-y,  supjiorted 
merely  by  their  own  weight,  and  not  fixed  to  the  ground  "  would 
not  pass  (a).  In  Wahndey  \.  Milne  {h),  i\\v  machines  in  question 
(a  hay-cutter,  malt  mill,  and  grinding-stones)  were  annexed  to 
buildings  with  screws  and  nuts,  but  were  capable  of  being  removed 
without  injury  to  the  premises  or  to  themselves.  It  was  held 
{(luhitante,  WiLLES,  J.)  that  as  the  owner  of  the  inheritance  had 
"  annexed  the  fixtures  in  question  for  a  permanent  purpose,  and 
for  the  better  enjoyment  of  the  estate,  he  thei-eby  made  them  part 
of  the  freehold,"  and  they  passed  under  a  mortgage  of  it.  In 
Climie  v.  Wood  {c),  it  was  held  that  a  steam-engine  screwed  down 
to  planks  lying  on  the  ground,  and  a  boiler  fixed  in  brickwork, 
passed  under  a  mortgage  of  the  land  ;  and  that  it  was  innnaterial 

(w)  (1S86),  IS  Q.  B.  D.  SI  ;  Kyde's  Kat.  App.  (1886— ISitO),  241  ;  .supra,  j).  485  ; 
pee  also  E.  v.  (iluc.st  (1838),  7  A.  &  E.  951  ;  .luprn,  p.  477  ;  but  note  that  that  case 
was  decided  before  the  passing  of  the  Poor  Rate  Exemption  Act,  1840  :  rule  .sujjra, 
p.  474. 

(.r)  The  question  how  things  not  in  themselves  rateable  can  be  taken  into  account, 
is  considered  .sujjrn.  pp.  495 — 499. 

(y)  Miitlicr  V.  Fr<i.vr  (185(5),  25  L.J.  Ch.  361  ;  Wdlnmlnj  v.  Milne  (1859).  7  C.  B. 
(X.S.)  115  ;  CuUwtrk  V.  Swhidell  (1866),  L.  K.  3  Eq.  249  ;  Longhnttom  v.  Brrry 
(1869),  L.  R.  5  Q.  B.  123. 

(-)  (1856),  23  L.. J.  Ch.  361. 

{(i)  Compare  (as  to  the  cisterns)    Chidley  v.    West  Ham  (1874),  32  L.  T.  486  ; 
siqira,  p.  483  ;  and  Beynolds  v.  A.thby   ^-  Son,  [1903]   1  K.  B.  87,  at  pp.  100,  101  ; 
■infra,  p.  508. 
'(J)  (18,59),  7  C.  B.  (x.s.)  115  ;  29  L.  J.  C.  P.  97. 

(0  (1869),  L.  R.  4  Ex.  328,  aftirniing  L.  R.  3  Ex.  257. 
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that  th(!  jury  had  found  (1)  that  they  were  trade  fixture<,  and 
fixed  for  the  better  use  of  them,  aud  not  to  improve  the  inherit- 
ance ;  and  (2)  that  they  were  removable  without  any  a})preciable 
damaoe  to  the  freehold. 

Looms  in  a  cloth-mill. — In  Longhottom  v.  Bevri)  (d),  machinery 
wjis  erected  by  a  cloth  manufacturer  and  cloth  finisher  for  the 
purpose  of  his  business,  and  it  was  held  that  all  which  was  fixed  to 
the  floors,  ceilings,  or  sides  of  the  buildings,  by  screws  or  l)olts, 
or  soldered  with  lead,  passed  under  a  mortgage  :  and  that  it 
made  no  diiference  that  the  object  of  the  fixing  was  to  insure 
steadiness,  and  to  keep  the  machines  in  their  places  when 
worked  ;'  nor  that  the  machines  were  trade  fixtures,  which, 
as  between  landlord  and  tenant  would  belong  to  the  latter. 
Hannen,  J.,  said  (e)  : 

"  If  the  effect  of  this  fixing  is  to  cause  the  whole  set  of  machines  to 
be  effectually  used  in  the  manufacture  of  wool  and  cloth,  it  seems  very 
difficult  to  avoid  coming  to  the  conclusion  that  a  necessary  consequence  is  to 
cause  the  mill  to  be  put  to  a  more  profitable  use  as  a  wool-mill  than  it  other- 
wise would  be  ;  it  is  also  equally  difficult  to  conceive  that  a  machine,  which 
at  all  times  requires  to  be  firmly  fixed  to  the  freehold,  for  the  purpose  of 
being  worked,  could  truly  be  said  never  to  lose  its  character  as  a  movable 
chattel"  (/). 

It  will  be  noticed  that  this  case  comes  very  near  being  in 
conflict  with  the  decision  in  Hellawell  v.  Eastivood  (f/),  from  which 
it  was  distinguished  on  the  ground  that  Hellaioell  v.  Eastwood 
dealt  W'ith  the  rights  of  landlord  and  tenant,  while  Longhottom  v. 
Berrij  related  to  rights  as  between  mortgagor  and  mortgagee, 
although  the  machinery  in  both  cases  was  of  the  same  character 
and  fixed  in  the  same  manner.  In  substance,  though  not  in  form, 
an  appeal  against  the  decision  in  Longhottom  v.  Berrg  was  brought 
in  Holland  v.  Hodgson  (Ji),  in  which  the  question  was  raised 
whether  looms  in  a  worsted-mill  passed  under  a  mortgage  of  the 
mill.  The  looms  were  worked  by  steam  power,  by  means  of  bands 
connecting  them  with  steam-engines  and  shafting  which  were 
nnquestionably  fixtures.  The  looms  varied  in  size,  but  each  was 
aljout  seven  feet  long,  three  feet  wide,  and  from  three  to  four  feet 
high,  and  weighed  about  seven  or  eight  hundredweight.  The 
looms  were  attached  to  the  floors  of  the  mill  l)y  means  of  nails 
driven  through  holes  in  the  feet  of  the  looms  ;  and  it  was  essential 
to  the  working  of  a  loom  that  it  should  be  so  attached,  and  kept 

(^Z)  (18C9),  L.  K.  5  Q.  B.  123.  In  the  case  will  be  found  a  full  description  of  the 
machines,  standing  merely  by  their  own  weight,  or  used  merely  as  loose  chattels, 
which  were  held  to  be  exceptions  to  the  rule  adopteil  by  the  court  and  not  to  be 
included  in  the  mortgage. 

(0  L.  K.  5  Q.  B.,  at  p.  138. 

(/)  Contrast  with  this  case  Z)/<in  v.  Lonthni  City  a  ml  Midland  Bayilt,  [l'.t03] 
2  k.  B.  135  ;  infra,  p.  508. 

(//)  (1851),  6  Ex.  295  ;  svpra,  p.  502.  (Jt)  (1872),  L.  R.  7  C.  P.  328. 
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stejuly  and  in  a  true  direction,  perpendicular  to  the  line  of  shafting-. 
The  looms  could  not  be  removed  ^vithout  drawing  the  nails,  but 
this  could  easily  be  done  without  any  serious  injury  to  the 
floors.  The  Exchequer  chamber  held  that  the  looms  must  be 
regarded  as  part  of  the  land  (/),  and  passed  under  a  mortgage  of 
it.  ^Blackburn,  J.,  said  (k)  : 

"  The  general  maxim  of  the  law  is  that  what  is  annexed  to  the  land 
becomes  part  of  the  land  :  but  it  is  very  difficult,  if  not  impossible,  to  say 
with  precision  what  constitutes  an  annexation  sufficient  for  this  purpose. 
It  is  a  question  which  must  depend  on  the  circumstances  of  each  case,  and 
mainly  on  two  circumstances,  as  indicating  the  intention,  viz.,  the  degree  of 
annexation  and  the  object  of  the  annexation  (/).  When  the  article  in 
question  is  no  further  attached  to  the  land  than  by  its  own  weight,  it  is 
generally  to  be  considered  a  mere  chattel  :  see  Wiltshear  v.  Cottrell  (//i), 
and  the  cases  there  cited.  But  even  in  such  a  case,  if  the  inten- 
tion is  apparent  to  make  the  articles .  part  of  the  land  they  do  become 
part  of  the  land:  see  D' Eyncourt  v.  Gregory  (;/).  Thus  blocks 
of  stone  placed  one  on  the  top  of  another  without  any  mortar  or 
cement,  for  the  purpose  of  forming  a  dry  stone  wall,  would  become  part 
of  the  land,  though  the  same  stones,  if  deposited  in  a  builder's  yard,  and  for 
convenience  sake  stacked  on  the  top  of  each  other  in  the  form  of  a  wall, 
would  remain  chattels.  On  the  other  hand,  an  article  may  be  very  firmly 
fixed  to  the  land,  and  yet  the  circumstances  may  be  such  as  to  show  that  it 
was  never  intended  to  be  part  of  the  land,  and  then  it  does  not  become  part 
of  the  land.  The  anchor  of  a  large  ship  must  be  very  firmly  fixed  in  the 
ground,  in  order  to  bear  the  strain  of  the  cable,  yet  no  one  could  suppose 
that  it  became  part  of  the  land,  even  though  it  should  chance  that  the  ship- 
owner was  also  the  owner  of  the  fee  of  the  spot  where  the  anchor  was 
dropped.  An  anchor  similarly  fixed  in  the  soil  for  the  purpose  of  bearing 
the  strain  of  the  chain  of  a  suspension  bridge  would  be  part  of  the  land. 
Perhaps  the  true  rule  is  that  articles  not  otherwise  attached  to  the  land  than 
by  their  own  Aveight  are  not  to  be  considered  as  part  of  the  land,  unless  the 
circumstances  are  such  as  to  shew  that  they  were  intended  to  be  part  of  the 
land,  the  onus  of  showing  that  they  were  so  intended  lying  on  those  who 
assert  that  they  have  ceased  to  be  chattels,  and  that,  on  the  contrary,  an 
article  which  is  affixed  to  the  land,  even  slightly,  is  to  be  considered  as  part 
of  the  land,  imless  the  circumstances  are  such  as  to  show  that  it  was 
intended  all  along  to  continue  a  chattel,  the  onus  lying  on  those  who 
contend  that  it  is  a  chattel." 

( /)  If  part  of  the  land,  they  must  have  been  rateable,  and  therefore  the  case  is 
hardly  reconcilable  with  B.  \.  Hahtrad  (18fi7),  32  J.  P.  118  ;  .mpra,  p.  482.  It  is 
curious  that  Blackbuen.  J.,  who  delivered  the  judgment  m  IlolUind  v.  HiHhjson, 
lakes  no  notice  of  the  decision  in  II.  v.  Hnlstead,  to  which  he  was  himself  a 
party. 

(A-)  L.  K.  7  C.  P..  at  pp.  .S34,  33."). 

(,/)  As  to  the  meaning  of  this  sentence,  see  In  rr  Br  Falhr.  [1901]  1  Ch.  523.  at 
p.  535  ;  infra,  p.  50!) :  Iloh.'^on  v.  Gorrhujr,  [1897]  1  Ch.  182,  at  p.  193;  infra, 
p.  507  ;  Bnjnoldx  v.  Anlhij  .f-  Son,  [1903]'  1  K.  B.  87  ;   infra,  pp.  507.  508. 

(?/()  (1853),  1  E.  A:  B.  674.  In  that  case  it  was  held  that  a  threshing-machine 
attached  by  bolts  and  screws  to  pillars  tixed  in  the  land  passed  under  a  conveyance, 
but  that  a  granary  resting  by  its  mere  weight  on  staddles  built  into  the  land  was  a 
cliattel  and  did  not  pass. 

(/O  (1866),  L.  K.  3  Eq.  382.  This  case  has  since  been  doubted  ;  ridr  infra, 
p   509. 
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Object  and  intention  of  annexation. — The  rule  laid  down  in 
Holland  v.  Hodgson  (o),  that  two  circumstances  as  indicatino-  the 
intention — viz.,  the  degree  of  annexation  and  the  object  of  annexa- 
tion— must  be  looked  at  to  determine  whether  a  thino-  has 
become  part  of  the  freehold,  has  been  specially  examined  in  some 
recent  cases.  In  In  re  De  Fcdhe  (/>),  which  was  affirmed  by  tUo 
House  of  Lords  {q),  it  was  held  that  ornamental  tapestries  fixed  to 
the  walls  of  a  dwelling-house  belonged  to  the  representatives  of  the 
tenant  for  life  as  against  the  remainderman.  The  tapestries  were 
stretched  on  canvas  fastened  to  strips  of  wood  nailed  to  the  walls. 
Vaughan  Williams,  L.J.,  said  (?■)  :  "In  dealing  with  the  ques- 
tion of  fixtures  it  sometimes  becomes  material  to  consider  the 
object  and  purpose  of  the  annexation,  by  which  I  do  not  mean 
that  there  must  be  an  inquiry  into  the  motive  of  the  person  who 
annexed  them,  but  a  consideration  of  the  object  and  purpose  of 
the  annexation  as  it  is  to  be  inferred  from  the  circumstances  of 
the  case."  It  was  held  that  the  object  of  the  annexation  was  the 
enjoyment  of  the  tapestries  as  chattels,  and  not  the  improvement 
of  the  freehold.  In  Hohson  v.  Gorrituje  {s)  it  was  held  that  a  oas 
engine  held  under  a  hire-purchase  agreement  passed  under  a 
mortgage.  The  engine  was  fastened  by  bolts  and  nuts  to  iron 
plates  embedded  in  concrete,  and  it  was  held  that  it  had  become 
part  of  the  land.  With  reference  to  the  object  of  the  annexation, 
and  the  rule  laid  down  in  Holland  v.  Hodgson  (t),  A.  L.  Smith,  L.J., 
said  (u)  :  "  Lord  Blackburn,  when  dealing  with  the  '  circumstances- 
to  show  intention,'  was  contemplating  and  referring  to  circum- 
stances which  showed  the  degree  of  annexation  and  the  object  of 
such  annexation,  which  were  patent  for  all  to  see,  and  not  to  the 
circumstances  of  •  a  chance  agreement  that  might  or  might  not 
exist  between  an  owner  of  a  chattel  and  a  hirer  thereof."  Con- 
sequently it  was  held  that  the  engine  passed  under  a  mortgage 
created  before  the  engine  was  hired  and  fixed  on  the  mortgaged 
premises,  although  the  mortgagor  never  paid  all  the  instalments 
under  the  hire-purchase  agreement.  In-  the  terms  of  which  until 
all  the  instalments  were  paid  the  pro[)erty  in  the  gas  engine  should 
not  pass  to  the  hirer  (.v).  In  liennolds  v.  Asldiy  4-  Son  (y)  it 
was  held  by  the  Court  of  Appeal  that  machines  supplied  under  a 

00   (1872).  L.  K.  7  C.  r.  828,  at  p.  334  ;  supra,  pp.  r)05,  506. 

(yO   [1901]  1  Ch.  523. 

(-/)  Keported  as  Leitih  v.  Taylor,  [1902]  A.  C.  157. 

(/•)  [1901]  1  Ch..  at'p.  535.  (0  (1872).  L.  R.  7  C.  P.  328  ;  .w^w,  p.  506. 

(.v)  [1897]  1  Ch.  182.  (w)  [1897]1  Ch.,  at  p.  193. 

(•/■)  This  case,  so  far  as  it  decided  that  the  mortgagor  could  give  the  mortgagee  a 
better  title  than  he  possessed  himself,  seems  to  overrule  CuiuhrrJand  I'nion  Banlting 
Co.  V.  Marii])ort  Ila-vuttifc  Iron  Co.,  [1892]  1  Ch.  415.  But  see  also  Govr/h  v. 
Wood  S,-  Co.,  [1894]  1  Q.  B.  713  ;  Sr/ndrr.x  v.  BiiTis  (1885),  15  Q.  B.  D.  21S. 

(:v)  [1903]  1  K.  B.  87.  It  is  understood  that  an  appeal  to  the  House  of  Lords  is 
pending. 
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liin'-puix'liasc  ao-reoniont,  and  tixcnl  in  a  i'actorv  l)y  moans  ot  nuts 
and  scrcnvs,  formed  part  oi"  the  freeliold  and  passed  under  a 
mortoa<>(\  The  machinery  consisted  of  heavy  carpenters  api)aratiis, 
such  as  lathes,  planes,  saws  and  tools  driven  hy  steam-power.  The 
machines  were  screwed  hy  means  of  nuts  to  l)olts  embedded  in 
concrete  blocks  let  into  the  floor  of  the  building.  It  was  shown 
that  such  machines  could  be,  and  often  were,  used  without  being 
fixed,  but  it  was  better  to  have  them  steadied  by  being  so  fixed,  in 
order  to  avoid  vibration  and  to  prevent  the  machine  from  shifting 
its  position.  (Jollins,  M.R.,  decided,  mainly  on  the  authority  of 
Holland  V.  IIod<jsoii  (^),  that  attachment  to  the  freehold  gave  rise 
to  a  presumption  that  the  article  in  question  was  part  of  the 
freehold,  and  that  there  was  nothing  to  rebut  that  presumption, 
because  the  hire-jmrchase  agreement  could  not  constitute  an 
element  in  determining  the  intention  with  w^hich  the  article  was 
annexed  to  the  freehold. 

It  will  be  noticed  that  the  machinery  dealt  with  in  Jiei/nohLf  v. 
Ashhij  <f*  Son  (a)  was  fixed  in  a  manner  very  similar  to  that 
dealt  with  in  J\\  v.  Ilaldead  (A),  in  which  the  machines  were  held 
to  be  not  rateable.  If  Reijnolds  v.  Asldjij  </'  »S'o//,,  which  dealt 
with  the  rights  of  a  mortgagee,  is  an  authority  on  rating  law.  the 
cases  seem  inconsistent  with  each  other.  In  Rej/tiolds  v.  Ashln/ 
cV  Son  (c)  the  decision  in  Cludleij  v.  TTV.s^/  IJam  (d)  appears 
to  have  been  doubted  ;  and,  though  the  jjrinciple  laid  down  in 
Ilcllairell  v.  Eastn'ood  (e)  was  accepted  as  correct,  the  application 
of  that  principle  to  the  facts  of  that  })articular  case  was  questioned. 
In  Lyon  v.  London  dfi/  and  Midland  Ikink  (f)  it  was  held 
that  fixed  seats  in  the  Brighton  Hi{)podrome,  held  under  a  hire- 
purchase  agreement,  did  not  pass  under  a  mortgage.  The  seats 
were  hung  on  pivots,  supported  by  iron  standards,  screwed  ])y 
four  screws  to  the  floor,  which  consisted  of  boards  lying  on  con- 
crete, to  which  they  were  fastened  by  four-inch  nails,  driven  into 
the  concrete  before  it  hardened.  The  grounds  of  the  decision  were 
that  the  seats  were  com})lete  in  themselves,  and  could  be  used 
without  being  fastened  ;  and  that  the  annexation  was  merely  for 
a  temporary  purpose  and  for  the  more  complete  enjoyment  and 
use  of  the  chattel  as  a  chattel. 

Loose  parts  of  fixed  machinery. — In  L^.r  parte  Astlmri/,  Li  re 
Ridiards  {<j),  questions  were  raised,  as  between  mortgagor  and 
mortgagee,  whether  the  following  articles  passed  under  a  mortgage 
of  ironmaster's  premises  :  viz.   (1)  a  large   number  of  du})licate 

(r)  (1872),  L.  II.  7  C.  P.  32S.  .supra,  pp.  .-)0.-).  oOr,. 

(«)  [1903]  1  K.  B.  S7.  (h)  (l.S(;7),  82  J.  V.  118  i.s/ipni.  p.  4S2. 

(r)  [11103]  1  K.  B.  87,  at  pp.  100.  101. 

id)  (1874),  32  L.  T.  48G  ;  .supra,  p.  483.  (/)   [1903]  2  K.  B.  135. 

(4  (18ol),  6  Ex.  2'J.j  ;  .vqjra.  p.  :>02.  (y)  (18(59),  L.  K.  4  Ch.  630. 
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iron  rolls  of  various  sizes  made  to  be  fitteil  into  a  rolliiT^  machine 
(which  was  itself  admittedly  a  fixture)  ;  of  these  rolls,  some  had 
been  fitted  to  the  machine,  and  had  been  used,  and  others  had  not 
yet  been  fitted  :  (2)  straightening  plates,  which  were  broad  iron 
plates  embedded  in  the  earth  :  (o)  weighing-machines  which  were 
placed  in  holes  dug  in  the  earth  and  lined  with  brickwork,  so  that 
the  Aveighing  plate  was  level  with  the  surface  of  the  ground,  but 
which  were  not  fixed  to  the  brickwork.  It  was  held,  as  to  the 
duplicate  rolls  (A),  that  such  of  them  as  had  been  fitted  to  the 
machine  were  part  of  it  (/),  but  not  such  as  had  not  been  fitted, 
and  required  something  more  to  be  done  to  them  before  they 
could  be  used  :  that  the  straightening  plates  were  fixtures  and 
passed  under  the  mortgage,  but  tliat  the  weighing-machines  did 
not  pass  (k).  But  the  decision  as  to  the  weighing-machines  must 
be  compared  with  i?.  v.  Briiijes  (/),  in  which  a  question  was 
raised  as  to  the  rateability  of  certain  cylinders  and  coolers  used  as 
essential  parts  of  a  charcoal  burning  apparatus  ;  of  which  the 
former  were  easily  removal)le,  and  the  latter  rested  merely  by  their 
own  weight.  It  was  held  that  those  parts  of  the  machinery  which, 
thouoh  not  themselves  fixed,  were  essential  to  the  workin"'  of  the 
fixed  machinery,  must  be  treated  as  fixed  ;  and  (if  the  jtremises 
were  demised)  would  pass  as  part  of  the  things  demised,  and  as 
such  were  rateable. 

Fixtures  in  a  dwelling-house. — In  ly Ejincourt  v.  Gre(iorii  (m) 
it  was  held  that  tapestry,  j)ictures  in  panels,  frames  filled  with 
satin  and  attached  to  the  walls,  and  statues,  marl)le  vases, 
and  stone  garden  seats  were  part  of  a  house,  and  passed  under  a 
settlement  of  it  ;  but  that  chimney-glasses  and  pictures,  though 
attached  to  the  wall,  did  not  pass.  This  decision  was  followed,  as 
to  the  tapestries,  in  Xorton  v.  Dash  wood  (n),  in  which  case  the 
tapestries  had  been  specially  cut  to  fit  the  walls.  But  consider- 
able doubt  was  thrown  upon  ly Eijncovrt  v.  Greaori/,  and  Norton  v. 
Dasliwood  was  distinguished  by  the  (Jourt  of  Appeal  in  In  re  De 
Falhe  (o),in  which  tapestries  stretched  on  the  walls  were  held  not 
to  be  part   of  the  freehold.     This   decision   was   affirmed   by  the 

(/()  It  was  contended  that  duplicates  (which  from  their  very  nature  could  not  he 
used  at  the  same  time  in  the  same  machine)  could  not  pass  as  part  of  that  machine  ; 
but  it  was  held  that  this  contention  involved  the  absurdity  of  saying  that  duplicate 
latch-keys  of  a  door  would  not  pas*. 

CO  Cf.  Sheffield  and  South  Yorltshirr  Jinilditi;/  Society  v.  Ilarvixon  (1884), 
15  Q.  B.  D.  358,  in  which  it  was  held  that  leathern  driving  belts  passed  under  a 
mortgage  of  premises  with  "  engines,  plant,  machinery,  and  gear."  That  decision 
and  the  case  cited  in  the  text  must  also  be  compared  with  the  decision  in  Loiujhottom  v. 
Berrii  (1869),  L.  R.  5  Q.  B.  123,  at  p.  13'.»,  that  certain  things  (of  a  very  similar 
character  to  the  rolls  and  belts)  <lid  not  pass  under  a  mortgage  of  a  mill. 

(/O  Cf.  R.  V.  St  Mchula.s,  Gloucester  (1783),  1  T.  R.  723  n  ;  .mjjra,  p.  475. 

(0  (1871),  35  J.  P. 456. 

(«0  (1866),  L.  R.  3  Eq.  382.  («)   [1896J  2  Oh.  497. 

00   [1901 J  1  Ch.  523  ;  see  pp.  531,  537  ;   cide  supra,  p.  507. 
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House  of  Lords  in  Lel(ili  v.  Tai/lor  (j)),  without,  however,  saying 
that  any  of  the  previous  decisions  were  wrongly  decided.  The 
House  of  Lords  were  of  opinion  that  there  had  been  a  change,  not 
in  the  hiw,  ])ut  in  the  habits  and  modes  of  life.  Lord  Shand 
said  (q)  :  ""  The  law  has  l^een  developed  in  the  direction  of  holding 
what  would  at  one  time  have  been  held  to  be  parts  of  a  building 
to  be  now  temporary  fixtures  only,  removable  by  the  person  who 
attached  them  to  the  building,  or  his  personal  representative,  and  I 
think  that  this  later  view  should  be  maintained." 

Li  Viscount  Hill  v.  Bullock  (?•)  it  was  held  that  a  collection  of 
stuflFed  birds,  put  in  fixed  cases  made  specially  to  contain  them, 
were  mere  personal  chattels,  though  the  cases  were  held  to  l)e 
part  of  the  house  in  which  they  were  fixed. 

In  Monti  v.  Barnes  (s)  it  was  held  that  fitted  furniture  (wardrobes, 
mirrors,  and  the  like)  fixed  in  and  specially  made  to  fit  the  room 
in  which  they  were  placed,  and  also  movable  dog-grates  (which 
were  not  fixed  at  all,  and  could  be  removed  without  injury  to  the 
freehold)  formed  part  of  the  freehold  so  as  to  pass  under  a 
mortgage. 

ip')   [1902]  A.  C.  157,  (7-)  [1897]  2  Ch.  55,  482. 

(!?)  [1902]  A.  C,  at  p.  162.  (.?)  (1900),  16  T.  L.  R.  206. 
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General  summary  of  the  statutes  relating  to  the  practice. — 

The  Act  of  Elizabeth  (a)  gave  to  the  overseers  the  power  of  making 
the  rate,  and  of  determining  the  amount  at  which  each  person 
was  to  be  rated,  and  (by  s.  5)  gave  a  right  of  appeal  to  quarter 
sessions  against  the  rate.  The  Poor  Relief  Act,  1743  (/>),  limited 
the  right  of  appeal  to  the  next  quarter  sessions,  and  gave  the 
sessions  power  to  amend  the  rate  instead  of  quashing  it  in  toto. 
The  Poor  Rate  Act,  1801  (c),  gave  additional  power  to  amend  the 
rate  by  enabling  the  sessions  to  alter  the  assessment  of  persons 
other  than  the  appellant.  The  Parochial  Assessments  Act, 
1836  (d),  gave  a  new  and  alternative  form  of  appeal  to  the 
justices  in  petty  sessions,  with  an  appeal  therefrom  to  quarter 
sessions  :  but  the  right  of  appeal  given  by  this  Act  was  limited 
to  appeals  on  questions  of  value  only,  i.e.,  on  the  ground  of  over- 
assessment  of  the  appellant,  or  uuder-assessmeut  of  other  persons. 
So  far  each  successive  rate  was,  or  might  be,  a  new  estimate  of 
the  several  ratepayers'  liabilities,  different  from  the  preceding  rate. 
But  the  Union  Assessment  Committee  Act,  1862  (e),  which 
applies  with  but  a  few  exceptions    (  /')    to  the  whole  of  England 

(«)  43  Eliz.  c.  2.  This  and  the  other  Acts  here  referred  to  are  set  out  in 
Appendix  II. 

(6)  17  Geo.  2,  c.  38,  ss.  4,  6. 

(c)  41  Geo.  3,  c.  23,  s.  1.  (rZ)  6  &  7  Will,  i,  c.  96,  ss.  6,  7. 

(f)  25  i.t  26  Vict.  c.  103.  The  Union  Assessment  Acts  are  set  out  in  Appendix  II. 
In  the  following  notes  these  Ai^ts  have  been  cited  by  initials,  thus :  "  U.  A.  C.  Act, 
1862,"  "  U.  A.  C.  A.  Act,  1864,"  etc.,  in  order  to  save  space. 

(/)  The  following  places  (and  possibly  some  others)  are  exceptions  which  are 
governed  by  local  Acts,  viz.,  the  parishes  of  Alverstoke,  Birmingham,  and  East  Stone- 
house,  and  the  township  of  Manchester  and  the  "incorporations"  of  Plymouth  and 
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and  Wales,  including-  the  metropolis,  introduced  a  new  uiachinerv 
for  settlino-  tlic  -salue  of  tiie  several  hereditaments  to  be  rated.  It 
creat(Ml  a  new  authority,  the  assessment  committee,  appointed  by 
the  ouardians  of  the  union  :  and  it  directed  the  overseers  of  each 
]»arish  in  the  union  to  prepare  a  valuation  list  for  their  parish, 
which  list  (aftei-  it  had  l)een  revised,  corrected,  and  approved  by 
the  assessment  conunittee)  was  to  determine  (aslong  as  it  remained 
in  force)  the  values  of  the  several  hereditaments  to  be  included  in 
the  rate.  The  Union  Assessment  Committee  Amendment  Act, 
1864  ('/),  added  a  new  condition  precedent,  which  must  be  com- 
plied with  before  appealing'  against  a  rate  :  the  appellant  must 
first  have  given  to  the  assessment  committee  notice  of  his  objection 
to  th<'  Aaluation  list  on  which  the  rate  is  based,  and  must  have 
failed  to  obtain  relief.  The  Act  also  required  the  a[)pellantto  give 
to  the  assessment  committee  notice  of  his  appeal  to  the  sessions, 
and  enabled  the  committee  to  appear  as  respondents  to  that 
ajipeal. 

It  must  be  noticed  that,  after  the  passing  of  the  two  Union 
Assessment  Acts  above  mentioned,  as  before,  the  right  of  appeal 
on  questions  of  amount  and  on  all  other  questions,  was  to  appeal 
against  the  rate,  not  against  the  valuation  list.  If  the  appellant 
succeeded,  and  the  sessions  amended  the  rate  by  reducing  his 
assessment,  a  consequential  alteration  of  the  list  was  to  be  made  l)y 
the  assessment  committee  (A),  but  the  appeal  remained  (as  before) 
an  a})peal  against  the  rate  :  and  this  is  still  the  law  outside  the 
metropolis.  The  Union  Assessment  Acts  provided  means  for 
revising  the  valuation  list  from  time  to  time,  but  did  not  prescribe 
any  fixed  period  for  which  the  list  was  to  remain  in  force. 

The  Valuation  (Metropolis)  Act,  1869  (/),  introduced  a  new 
system  for  the  "  metropolis  "  (k).  It  directed  (by  s.  40)  a  com- 
])ulsory  re-valuation  in  every  fifth  year,  with  further  machinery 
for  revision  in  every  year  in  case  of  "  alterations  in  any  of  the 
matters  stated  in  the  valuation  list"  :  and  in  the  absence  of  any 
such  "  alterations,"  the  list  was  to  remain  in  force  for  five  years  ; 
see  s.  48.  The  Act  of  1869  also  directed  that  all  appeals  on 
questions  of  value  (/)  shall  be  brought — not  against  the  rate — but 

Souihanipton.  [These  '•  incorporations"  must  not  be  confounded  with  the  municipal 
corporations  of  the  boroughs  last  mentioned.]  The  first  report  of  the  lioyal  Commis- 
sion on  Local  Taxation  (December  16th,  1898)  also  mentions  the  ''incorporation" 
of  Kingston-npon-HuU  as  an  exception  ;  but  that  place  is  now  brought  under  the 
Union  Assessment  Acts,  though  the  local  authorities  are  governed  in  part  by  local 
Acts  ;  see  the  28th  Annual  Report  of  the  Local  Government  Board  (1898 — 1899), 
p.  xcvi. 

(g)  27  &  28  Vict.  c.  39,  ss.  I.  2. 

(/O  See  U.  A.  C.  Act,  1862,  s.  22,  in  Appendix  II. 

(v)  32  &  33  Vict.  c.  67  :  see  Appendix  II. 

(i)  As  to  the  meaning  of  "  the  metropolis,"  see  the  ne.xt  paragraj)!!. 

(/)  Appeals  on  other  grounds  Cf.f/.,  exemption,  or  non-occupation)  iiinij  still  be 
entered  against  the  rate  in  the  metropolis  :  vidf  infra,  p.  646.  An  appellant  may, 
however,  appeal  on  these  grounds  against  the  valuation  list,  or  may  wait  until  the 
rate  is  made  and  appeal  against  the  rate. 
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against  the  valuation  list  itself ;  and  should  be  brought  and 
decided  before,  and  not  after,  the  valuation  list  came  into  force. 
To  carry  this  into  effect  the  Act  of  1869  prescribes  times  within 
which  the  various  proceedings  are  to  take  place,  and  it  repeals 
many  sections  (so  far  as  they  relate  to  the  metropolis) — though  it 
incorporates  and  applies  other  sections — of  the  Union  Assessment 
Acts  (m).  The  Valuation  (Metropolis)  Act,  18G9  (by  ss.  19,  32), 
gives  aright  of  appeal  direct  to  quarter  sessions  (»),  and  also  an 
alteiniative  right  of  appeal  (on  questions  of  amount  only)  to  petty 
sessions,  subject  to  an  appeal  therefrom  to  quarter  sessions. 

The  metropolis,  as  defined  for  rating  purposes. — The  term 
"  metropolis "  as  defined  by  the  Valuation  (Metropolis)  Act, 
1869  (o),  means  "  the  unions  and  parishes  not  in  union  which  are 
for  the  time  being  either  wholly  or  for  the  greater  part  in  value 
thereof,  respectively  situate  within  the  jurisdiction  of  the  Metro- 
politan Board  of  Works,  appointed  under  the  Metropolis  Manage- 
ment Act,  1855."  Under  s.  250  of  the  Act  of  1855,  the  jurisdiction 
of  the  Metropolitan  Board  of  Works  extended  to  the  "  metropolis," 
as  defined  by  that  Act,  i.e.,  to  the  city  of  London  and  the  parishes 
and  places  mentioned  in  Schedules  A.,  B.,  and  0.  to  that  Act.  In 
the  Local  Government  Act,  1888  (jo),  the  term  "  metropolis " 
receives  (in  effect)  the  same  definition,  and  by  s.  40  (1)  of  that 
Act,  the  "  metropolis  "  is  made  an  administrative  county  by  the 
name  of  "  the  administrative  county  of  London "  ;  and  by 
s.  40  (8),  the  London  County  Council  are  made  in  law  the 
successors  of  the  Metropolitan  Board  of  Works  (g).  Down  to  the 
year  1900  the  hamlet  of  Penge  was  included  in  the  administrative 
county  of  London,  and  under  the  jurisdiction  of  the  London 
County  Council,  but  was  in  the  Croydon  Union,  of  which  "  the 
greater  part  in  value  "  was  not  under  the  jurisdiction  of  the  London 
County  Council  :  consequently  Penge  was  not  within  the  "  metro- 
polis "  as  defined  by  the  Valuation  (Metropolis)  Act,  1869.  And 
by  an  Order  in  C'Ouncil,  dated  May  15th,  1900,  made  under  s.  20 
of  the  London  Government  Act,  1899  (r),  "  the  hamlet  of  Penge 
shall  for  all  purposes  cease  to  form  part  of  the  county  of  London, 
and  shall  form  part  of  the  county  of  Kent."  And  by  another 
Order  in  Council,  dated  May  15th,  1900,  made  under  s.  18  of  the 
London  Government  Act,  1899,  "  the  whole  of  the  urban  district 

(w)  In  Appendix  11.  those  sections  which  are  repealed  as  to  the  metropolis  are 
printed  within  brackets. 

(«)  The  jurisdiction  given  to  the  "assessment  sessions"  by  the  Valuation  (]\Ietro- 
polis)  Act,  1869,  is  transferred  to  the  London  quarter  sessions  by  the  Local  Govern- 
ment Act,  1888  (51  A:  ,52  Vict.  c.  41),  s.  42  (10)  ;   infra,  p.  070. 

00  32  &  33  Vict.  c.  67,  ss.  3,  4  :  see  Appendix  11. 

ij})  51  &  52  Vict.  c.  41,  s.  100. 

{q)  See  also  s.  78  of  the  Local  Government  Act,  1888. 

(;•)  See  Appendix  11.,  infra. 

E.  2   L 
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of  South  Hornsey  [hitherto  not  inchulcd  in  the  county  of 
London]  shall  be  added  to.  and  form  for  all  purposes  part  of  the 
county  of  London,"  and  certain  detached  parts  of  the  parish  of 
South  Hornsey  are  annexed  to  the  ])arish  of  St.  Mary,  Stoke 
Newington  (which  was  already  included  in  the  metropolis). 
Subject  to  the  foregoing  remarks  as  to  Peuge  and  South  Hornsey, 
the  "  metropolis,"  as  defined  by  the  Valuation  (Metropolis)  Act, 
1869,  may  be  taken  as  co-extensive  with  the  area  under  the  juris- 
diction of  the  London  <  "ounty  ( 'ouncil  (s). 

The  practice  how  far  uniform  within  and  without  the 
metropolis. — Up  to  a  certain  point  the  procedure  within  and 
without  the  metropolis  follows  the  same  general  scheme.  The 
valuation  list  is  made  out  in  the  first  instance  by  the  overseers  of 
every  parish  (t),  either  within  or  without  the  metropolis  :  it  is 
then  transmitted  to  the  assessment  committee,  who  revise  the  list, 
hear  objections  made  on  behalf  of  the  ratepayers,  and  finally 
approve  the  list.  But  the  Valuation  (Metropolis)  Act,  18G9,  while 
it  adopts  the  general  scheme  of  procedure  under  the  Union  Assess- 
ment Acts,  makes  many  alterations  in  detail  :  thus  (1)  it  prescribes 
definite  times  for  proceedings  where  none  were  prescribed  before  ; 
(2)  it  for  the  first  time  makes  the  surveyor  of  taxes  a  party  to  the 
revision  of  the  valuation  list  ;  and  (3)  it  repeals,  Avholly  or  in 
part,  various  sections  of  the  Union  Assessment  Acts  so  far  as  they 
relate  to  the  metropolis.  ( Consequently  the  procedure  under  the 
Valuation  (Metropolis)  Act,  1869,  is  in  part  peculiar  to  the  metro- 
polis, in  part  common  to  the  metropolis  and  the  rest  of  England. 
It  has  been  thought  that  it  wall  be  less  confusing  to  the  reader 
to  deal  with  the  two  forms  of  procedure  separately,  and  to  deal 
first  with  the  practice  under  the  Union  Assessment  Acts  outside 
the  metropolis. 

(«)  The  city  of  London  is  within  "  the  metropolis "'  as  defined  by  the  Valuation 
Act,  1869,  and  consequently  appeals  against  valuation  lists  for  parishes  within  the 
city  are  heard  before  the  quarter  sessions  for  the  county  of  London,  and  not  before 
the  recorder  and  quarter  sessions  for  the  city  of  London. 

(0  Save  where  local  Acts  are  in  force  :  ride  suj)rii,  p.  oil.  Note  further,  that  in 
the  administrative  county  of  London,  exclusive  of  the  city  of  London,  the  council  of 
each  metropolitan  borough  acts  as  the  overseers  of  every  parish  in  their  borough  : 
see  London  Government  Act,  1899,  ss.  1, 11. 
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The  Union  Assessment  Acts. — In  this  volume  it  is  proposed 
to  deal  with  the  practice  outside  the  metropolis  only  so  far  as 
relates  to  parishes  which  come  under  the  Union  Assessment  Acts. 
Those  Acts  apply  to  all  the  parishes  in  England  and  Wales  with  a 
few  important  exceptions  (a),  where  the  practice  is  regulated  by 

(«)  The  exceptions  are  specified  in  note  (J"),  mipra,  p.  ."ill. 
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local  Acts.     No  attempt  has  been  muJi'  to  deal  with  the  ])r()visions 
of  those  local  Acts. 

The  Union  Assessment  ('onimittee  Acts,  1<S()2  and  1^(14:,  \vhich 
originally  applied  only  to  unions,  were  extended  to  single  parishes 
not  included  in  any  union  l)y  virtue  of  the  Union  Assessment 
Act,  1880  (/<). 

Valuation  lists  of  two  kinds. — The  valuation  list  of  a  parisli 
outside  the  "metropolis"  is  corrected  from  time  to  time  (r) 
either  by  nuiking  a  new  list  for  the  entire  parish  or  by  nudvinii  a 
supplemental  list  containing  only  the  particular  hereditament  or 
hereditaments,  the  valuation  of  which  recpiires  to  he  altered. 

A  sujiplemental  list  (so  far  as  relates  to  the  hereditaments  whieli 
it  contains  or  ought  to  contain)  is  made  ami  revised  according  to 
the  same  procedure  as  a  new  valuation  list  for  an  (mtire  ])arish  {d). 
It  is  therefore  sufhcient  to  trace  the  procedure  in  making  a  new 
valuation  list.  The  question  when  it  becomes  necessary  to  make  a 
supplemental  list  is  considered  hereafter  (e).  A  supplemental  list, 
when  made,  becomes  in  effect  part  of  the  valuation  list  (  /'). 

Summary  of  procedure  in  making  and  revising  valuation 
lists. — The  details  of  the  [)rocedure  will  be  dealt  with  in  the 
following  pages  ;  but  it  may  be  convenient  to  give  first  a  summary 
of  the  various  stages  through  which  a  valuation  list  will  pass  : 

1.  The  list  will  be  made  by  the  overseers  (or  by  some  person 
instead  of  the  overseers)  and  dei)Osited  by  them  with  the  rate 
books  of  the  parish  for  ins])ection,  and  public  notice  on  the  church 
doors  will  be  given  of  the  deposit  (r/). 

2.  The  list  will  be  transmitted  to  the  assessment  committee, 
who  will  revise  it,  and  (if  any  notice  of  objection  to  the  list  is 
given  by  any  person  aggrieved)  must  hold  a  meeting  for  hearing 
such  objection.  The  assessment  committee  may  correct  the 
valuation  list  and  may  employ  a  person  to  make  a  valuation  (//). 

3.  Where  any  alterations  are  made  in  the  list  the  assessment 
committee  (when  they  have  concluded  their  revision  and  heard  all 
objections)  must  send  the  list  back  to  the  overseers  to  be  re- 
deposited  with  the  rate  books  for  inspection,  and  pul)lic  notice  of 
the  re-deposit  must  be  given  on  the  church  doors  (/). 

4.  The  list  will  be  returned  to  the  committee,  who  must  hold 
further  meetings  to  hear  the  objections  (if  any)  which  are  made  to 

(i)  111  the  following  pages  the  Union  Assessment  Acts  are  referred  to  by  initials, 
thus  :  "  U.  A.  C.  Act,  1862,"  •'  U.  A.  C.  A.  Act,  1864." 

((?)  Oiitsidf  the  metropolis  no  definite  period  is  fixed  for  the  making  of  a  new  or 
su|)plemental  list :  see  ss.  25,  26  of  U.  A,  C.  Act,  1862,  in  Appendix  II. 

id)  See  U.  A.  C.  Act,  1862,  s.  27. 

(e)    Vide  infra,  p.  r)84. 

C/)  See  U".  A.  C.  Act,  1862,  .s.  24. 

(^/)  Iitfra.  pp.  517—521  :  .see  U.  A.  C.  Act,  1862,  ss.  14.  17. 

(A)  Infra,  pp.  521—528  :  see  U.  A.  V.  Act,  1862,  ss.  17—20. 

(0  Infra,  p.  529  ;  see  U.  A.  C.  Act,  1862,  .s.  21. 
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the  list  as   altered,  and,  after  hearino-  them,  the   committee   must 
finally  approve  the  list  (k). 

5.  A  fair  copy  of  the  list  as  approved  will  be  delivered  by  the 
assessment  committee  to  the  overseers  to  be  kept  by  them  with 
the  rate  books  of  the  parish  (I). 

Overseers. — The  first  section  of  the  statute  -43  Eliz.  c.  2  (which 
is  set  out  in  Appendix  II.)  enacts  that  the  churchwardens  and  four, 
three,  or  two  substantial  householders,  to  be  nominated  yearly 
by  the  justices  for  each  parish  («i)  shall  be  called  overseers  of  the 
poor.  But  by  s.  5  (2)  of  the  Local  Government  Act,  1894  (?i), 
the  churchwardens  of  every  rural  parish  {i.e.,  of  every  parish  in 
a  rural  district)  have  ceased  to  be  overseers,  and  an  additional 
number  of  overseers  may  be  appointed  to  replace  the  church- 
wardens :  and  the  power  of  appointing  overseers  in  a  rural  parish 
having  a  parish  council  is  given  to  that  council,  and  in  other  rural 
parishes  is  given  to  the  parish  meeting  (o).  And  the  same  Act, 
by  s.  6  (1)  enacts  that  "  upon  the  parish  council  of  a  rural  parish 
coming  into  office,  there  shall  be  transferred  to  that  council  {inter 
alia)  the  powers,  duties,  and  liabilities  of  the  overseers,  or  of  the 
churchwardens  and  overseers  of  the  parish  with  respect  to  appeals 
or  objections  by  them  in  respect  of  the  valuation  lists,  or  appeals  in 
respect  of  the  poor  rate."  And  by  s.  19  (10),  in  a  rural  parish 
not  having  a  parish  council,  the  county  council,  on  the  application 
of  the  parish  meeting,  "  may  confer  on  that  meeting  any  of  the 
powers  conferred  on  a  parish  council."  Until  such  an  order  is 
made,  in  a  rural  parish  not  having  a  parish  council,  there  is  no 
transfer  of  any  of  the  powers,  etc.,  of  overseers,  relating  to 
valuation  lists,  or  poor  rates. 

It  must  be  noticed  that  ss.  5,  6,  and  19  of  the  Local  Government 
Act,  1894,  which  have  just  been  cited,  relate  only  to  r»>'a/ parishes. 
But  by  s.  33  (1)  of  the  same  Act,  "  the  Local  Government  Board 
may,  on  the  application  of  the  council  of  any  municipal  borough, 
including  a  county  borough,  or  of  any  othe)  urban  district,  make 
an  order  conferring  on  that  council  or  some  other  representative 
body  within  the  borough  or  district  {inter  alia)  the  appointment  of 
overseers  and  assistant  overseers,  .  .  .  any  powers,  duties, 
or  liabilities  of  overseers,  and  any  powers,  duties,  or  liabilities  of  a 

(Z-)  Infra,  pp.  530—532  :  see  U.  A.  C.  Act,  1862,  s.  21. 

(Z)  Infrti,  p.  532  ;  see  U.  A.  C.  Act.  1862,  s.  23,  as  amended  by  s.  30  of  the  Poor 
Law  Amendment  Act,  1868  (31  ic  32  Vict.  c.  122). 

{in}  The  appointment  of  overseers  for  separate  townships  and  viUaj^es  in  large 
parishes  was  authorised  by  li  Car.  2,  c.  12,  s.  21,  but  this  subdivision  of  parishes  is 
restricted  by  7  &  8  Vict.  c.  101,  s.  22.  A  township  for  which  separate  overseers  are 
appointed  is,  in  substance,  a  separate  parish  :  see  the  Poor  Law  Amendment  Act, 
1866  (29  &  30  Vict.  c.  113),  s.  18.  repealed,  and  in  substance  re-enacted,  by  the  Inter- 
pretation Act.  1889  (52  &  53  Vict.  c.  63),  ss.  5,  41. 

(«)  56  &  57  Vict.  c.  73. 

00  Local  Government  Act,  1894,  s.  5  (1).  and  s.  19  (5);  see  Appendix  IL,  iii/rti. 
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parish  council,  and  applying  with  tho  necessary  modifications  the 
provisions  of  [the  Local  Government  Act,  1894],  with  reference 
thereto."'  Under  this  section  the  Local  Government  Board  have, 
it  is  believed,  made  several  orders  relating  to  the  boroughs  and 
districts  named  therein,  which  contain  a  clause  to  the  effect  that 
"  s.  5  (2)  of  the  Local  Government  Act,  181)4,  shall  apply  "  to  such 
boroughs  and  districts  ;  /.^.,  that  the  churchwardens  of  the  parishes 
therein  shall  cease  to  be  overseers. 

The  result  of  these  most  inconvenient  enactments  is  as  follows  : 
In  a  borough  or  other  urban  district,  and  in  a  rural  parish  not 
having  a  j)arish  council,  it  is  necessary  to  inquire  whether  any 
special  order  has  been  made,  in  order  to  ascertain  who  are  the 
persons  in  whom  the  powers  and  duties  of  overseers  are  for  the 
time  being  vested.  If  such  an  order  has  been  made,  the  precise 
terms  of  the  order  must  be  consulted.  If  no  such  order  has  been 
made,  then  the  powers  and  duties  of  overseers  in  such  places 
remain  unalfected  l)y  the  Local  Government  Act,  1894,  save  that 
in  every  rural  parish  the  churchwardens  are  no  longer  overseers. 
In  a  rural  parish  having  a  parish  council,  the  Local  Government 
Act,  1894,  does  not  transfer  to  the  parish  council  all  powers,  etc., 
of  overseers  :  it  leaves  them  as  before,  the  authority  having  the 
power  to  make  and  collect  the  poor  rate,  and  to  make  out  the  valua- 
tion list  on  which  the  rate  is  based.  And  while  it  transfers  to  the 
parish  council  the  powers,  etc.,  of  overseers  "  with  respect  to  appeals 
or  objections  ht/  tJion  in  respect  of  the  valuation  list,"  it  makes  no 
transfer  of  their  powers,  etc.,  with  respect  to  appeals  or  objections 
bij  other  persons  in  respect  of  the  valuation  list.  On  the  other 
hand,  it  transfers  to  the  parish  council,  the  powers,  etc.,  of  over- 
seers "  with  respect  to  appeals  in  respect  of  the  poor  rate," 
including  appeals  by  the  overseers,  by  individual  ratepayers,  and 
by  any  other  persons.  In  the  case  of  an  ordinar}-  appeal  by  a 
ratepayer  against  a  poor  rate,  it  is  not  easy  to  fix  the  precise  stage 
in  the  proceedings  at  which  the  parish  council  under  tlie  Act  of 
1894  take  the  place  of  the  overseers  (y). 

Assessment  committee. — The  guardians  of  every  union  annually 
appoint  the  assessment  committee,  consisting  of  not  less  than  six 
nor  more  than  twelve,  from  among  their  own  number  :  and  where 
the  union  has  the  same  boimds  as  a  municipal  Ijorough,  additional 
members  of  the  committee  mcvi  be  appointed  b}-  the  borough 
council  ('/). 

Order  for  making  a  new  list. — The  assessment  committee  may, 
from  time  to  time  (/•)  where  they  see  fit,  upon  the  application  of 
any  person  aggrieved  by  the  list  in  force  in  any  parish,  or  where 

{])')  Iiifrii.  pp.  525,  502,  577.         (<?)  U.  A.  C.  Act,  1862,  ss.  2,  8,  in  Appendix  II.,  hifra. 
(>■')  No  special  time  is  prescribed  outside  the  metropolis. 
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they  themselves  think  it  expedient,  direct  a  new  valuation  list  [for 
the  whole  parish]  or  a  supplemental  list  for  any  part  of  the  parish, 
to  be  made  by  the  overseers  ;  or  the  conniiittee  may,  with  the 
consent  of  the  guardians,  appoint  a  person  to  make  such  a  list  {a). 
Apparently  the  consent  of  the  guardians  is  not  required  to  the 
selection  of  the  person  to  be  appointed,  or  to  the  amount  of  his 
remuneration,  though  consent  may  be  refused  if  information  on 
these  points  be  not  given.  If  the  list  is  made  by  a  person 
appointed  by  the  committee,  the  expenses  may  be  charged  either 
on  the  poor  rate  of  the  parish  or  on  the  common  fund  of  the 
union  (t).  Where  the  committee  order  a  valuation  of  all  the 
hereditaments  in  a  parish,  the  guardians  may  borrow  money  for 
the  expenses  (m).  If  the  list  is  made  by  the  overseers,  the 
expenses,  with  the  consent  of  the  vestry  (.!•),  and  if  no  meeting  be 
held,  or  no  decision  arrived  at,  then  to  the  extent  which  the  assess- 
ment committee  shall  allow,  may  be  charged  upon  the  poor  rate  (i/). 
It  has  been  held  that  the  consent  of  the  vestry  need  not  be  given 
before  the  expenses  are  incurred,  and  that  (if  it  is  given)  the 
auditor  cannot  disallow  the  payment  {z).  But  the  section  above 
referred  to  (a)  adds  a  proviso  that  "  as  regards  the  valuation  of 
the  property  no  expense  shall  be  so  charged  upon  the  poor  rate 
unless  the  consent  of  such  committee  to  the  procuring  of  such 
valuation  by  the  overseers  shall  have  been  given  previously  to  the 
same  being  made."  This  proviso  seems  to  distinguish  expenses  of 
making  a  valuation  from  other  expenses  {e.ff.,  expenses  o£  copying 
the  list)  ;  and  as  to  expenses  of  valuation,  it  seems  to  render  the 
previous  consent  of  the  assessment  committee  necessary,  whether 
the  consent  of  the  vestry  {!>)  is  oljtained  or  not.  It  seems  to  be 
implied  that  the  overseers  have  power  (provided  the  necessary 
consents  are  ol)tained)  to  employ  a  valuer  (c).  It  has  been  held 
that  a  vestry  clerk  ap[)ointed  under  the  Vestries  Act,  1850  (13  & 
14  Vict.  c.  57),  is  entitled  to  special  remuneration  for  making  out 
a  valuation  list,  that  work  not  being  covered  by  his  salary  under 
s.  7  of  that  Act  (d). 

(.s)  U.  A.  C.  Act,  1862,  s.  26  ;  and  as  to  the  mode  of  obtaining  the  consent,  sec 
s.  16.  In  Smith  v.  Zelf/h  Union  (1904),  Ryde  &  Konstam's  Kat.  App.  (1894—1904), 
339,  the  Court  of  Appeal  held,  with  reference  to  similar  provisions  in  s.  2  of 
U.  A.  C.  A.  Act,  1864,  that  s.  12  of  the  Divided  Parishes  and  Poor  Law  Amend- 
ment Act,  1882  (45  &  46  Vict.  c.  58),  does  not  apply,  and,  therefore,  that  the/ourtim 
days'  notice  to  each  guardian  prescribed  by  that  section  need  not  be  given. 

(0  U.  A.  C.  Act.  18C2,  s.  39. 

(«)  U.  A.  C.  A.  Act,  1864,  s.  8  :  see  also  the  Parochial  Assessments  Act,  1836,  s.  3. 

(,r)  The  parish  council  (where  there  is  one)  is  substituted  for  the  vestry  under 
s.  6  (1)  (a)  of  the  Local  Government  Act,  1894  ;  see  Appendix  II..  infra. 

Cy)  U.  A.  C.  A.  Act,  1864,  s.  7. 

(--)  B.  V.  Chorlton-npon-Mcdh'clt  (1875),  1  Q.  B.  D.  62. 

(r/)  U.  A.  C.  A.  Act,  1864,  s.  7  :  see  Appendix  II.,  infra. 

(/;)  Or  parish  council,  as  the  case  may  be. 

(^)  It  is  more  usual  for  the  valuer  to  be  appointed  liy  the  assessment  committee 
under  U.  A.  C.  Act.  1862.  s.  26. 

id)  R.  V.  Cinnlwrlegc  (1877),  2  Q.  B.  D.  366. 
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Making  and  deposit  of  valuation  list. — All  rateable  hereditu- 
iiicnts  in  the  parish  must  be  included  in  the  valuation  list,  even 
thouoh  for  the  time  hein";  thev  are  not  aetuallv  rated  :  so  that 
empty  houses,  if  ready  for  occupation,  must  be  inserted  («-).  But 
j)roperty  which  is  not,  and  cannot  be  rated  (as,  for  example, 
])roperty  in  the  occupation  of  the  Crown  (/)  ),  must  be  omitted. 
AVhere  the  Crown  pay  a  voluntary  contribution  in  aid  of  rates,  a 
special  entry  must  be  made  in  the  valuation  list  for  the  pur})Ose  of 
calculating  the  contribution  of  the  parish  to  the  common  fund 
of  the  union  (//). 

The  Union  Assessment  ( Jommittee  Act,  18tI2,  s.  36,  contains  a 
saving  for  total  or  partial  exemptions  (It),  and  consequently  it 
appears  to  be  intended  that  where  property  is  partially  exempt,  the 
true  gross  and  rateable  values  should  not  be  inserted  in  the  list, 
but  only  such  reduced  amounts  as  will  give  effect  to  the  ])artial 
exemption  ;  otherwise  the  contribution  of  the  parish  to  the  common 
fund  of  the  union  will  not  be  calculated  upon  the  true  and  effective 
total  value  of  the  parish  (i). 

The  partial  exemption  given  to  "  agricultural  land  "  by  the 
Agricultural  Rates  Act,  J<SilG(/^'),  is  carried  out  by  levying"  half 
the  rate  on  the  full  rateable  value,  which  must  consequently  be 
stated  in  the  list. 

The  valuation  list  must  be  in  the  form  (/)  contained  in  Sched.  W. 
to  the  Agricultural  Rates  Order,  1896,  which  was  made  by  the 
Local  Government  Board  under  s.  6  (3)  of  the  Agricultural  Rates 
Act,  1896. 

We  have  already  considered  (m)  the  question  when  it  becomes 
necessary  that  property  which  is  occupied  by  one  and  the  same 
person,  but  the  parts  of  which  are  capable  of  being  separately 
occupied,  should  be  entered  in  the  valuation  list  as  one  hert'dita- 
ment,  or  as  many. 

The  list  when  made  is  to  be  signed  by  the  overseers  («),  or  by 
the  person  appointed  by  the  committee  to  make  it,  as  the  case  may 
be  (o),  and  is  to  be  deposited  by  the  overseers  in  the  place  in  the 
parish  in  which  rate  books  are  deposited  or  kept  ;  and  a  copy  of 
the  list  is  to  be  forthwith  delivered  to  the  guardians.  Public 
notice  of  the  deposit  must  be  given  on  the  Sunday  next  following 

0)  U.  A.  C.  Act,  1862,  ss.  14,  27  ;  i?.  v.  J/aldni  (1869),  L.  K.  4  Q.  B.  326. 

(/)    V'idi'  ."tiiprti,  pp.  88  ct  seq. 

0/)  U.  A.  C.  Act,  1862,  s.  30. 

(//)  Instances  of  property  partially  exempt  by  statute  will  be  found  supra, 
pp.  103—126. 

(/)  But  see,  however,  B.  v.  FovndlhKj  Hoxpifal  (1871),  L.  E.  7  Q.  B.  83,  infra. 
p.  632,  in  which  a  contrary  conclusion  was  arrived  at  in  dealing  with  the  correspond- 
ing provisions  of  the  Valuation  (Metropolis)  Act,  1869,  which  Act  repeals  s.  36  of 
the  Union  Assessment  Committee  Act,  1862,  ax  to  the  metropolis. 

(/O  Set  out  in  Appendix  II..  infra. 

(/)  Set  out  in  Appendix  \\..  infra.  («)  U.  A.  C.  Act,  1862,  s.  14. 

(w)    Vide  .i-upra,  pp.  56—59.    "  ((')  Ibid.,  ss.  16,  26. 
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tho  dejwsit  in  the  same  manner  as  a  poor  rate  is  published  {p  )  '• 
that  is  to  say,  the  notice  must  be  reduced  to  writing,  and  copies 
thereof,  either  in  writing  or  in  print,  or  partly  in  writing  and 
partly  in  print,  must  previously  to  the  commencement  of  divine 
service,  either  in  the  jnorning  or  the  evening,  be  affixed  on  or  near 
to  the  principal  door  of  all  the  churches  and  chapels  of  the  Estab- 
lished Church  within  the  parish  within  which  divine  service  is 
performed  (</).  The  notice  must  be  published  at  all  such  churches 
and  chapels  (r),  but  it  is  not  necessary  that  it  should  be  published 
at  every  door  of  such  church  or  chapel  (*)  ;  nor  is  it  necessary  that 
it  should  be  affixed  to  the  doors  of  the  chapels  of  nonconformists, 
or  of  schools  in  which  divine  service  is  performed  by  a  clergyman 
of  the  Established  Church  (t).  Special  provision  has  been  made 
for  a  parish  in  which  there  is  no  church  or  chapel  {u). 

Inspection  of  valuation  list. — As  soon  as  the  list  is  deposited 
every  person  assessed  or  liable  to  be  assessed  in  the  parish  has  the 
same  right  of  inspecting  and  taking  copies  of,  or  extracts  from, 
the  list  as  in  the  case  of  a  poor  rate  (.i").  By  the  Poor  Rate  Act, 
1743  (17),  the  overseers  must  permit  every  inhabitant  of  the  parish 
to  inspect  the  rate  at  all  reasonable  times  on  payment  of  l.s.,  and 
must  upon  demand  [make  and]  give  copies  of  the  rate  or  any 
part  thereof  on  payment  at  the  rate  of  'od.  for  every  twenty- 
four  names.  And  by  the  Parochial  Assessments  Act,  1836,  s.  5  (c), 
any  person  rated  may,  at  all  reasonable  times,  take  copies  of  or 
<»xtracts  from  the  rate  [/.f.,  copies  of  his  own  making]  without 
paying  anything  for  the  same.  The  section  renders  the  earlier 
enactment  in  great  measure  obsolete. 

Transmission  of  the  list  to  assessment  committee. — At  the 

expiration  of  fourteen  days  from  the  time  of  the  notice  given  of 
the  deposit  (this  is,  from  the  Sunday  on  which  the  notice  appears 
on  the  church  doors)  the  overseers  must  transmit  the  list  to  the 
assessment  committee  (a).  They  should  be  careful  not  to  send  it 
to  the  assessment  committee  hefore  the  expiration  of  fourteen  days, 
as  such  an  irregularity  would,  perhaps,  render  the  list  invalid,  on 

(/>)  U.  A.  C.  Act,  1862,  ss.  17,  27. 

(7)  17  Geo.  2,  c.  3,  s.  I  ;  7  Will.  4  &  1  Vict.  c.  45,  s.  2  ;  as  explained  by 
Ormerod  v.  CJiadwick  (1847).  1(5  M.  &  AV.  367  ;  Burnehij  v.  Occr.scers  of  Met  hi  try 
(1859).  28  L.  J.  M.  C.  152. 

(/•)  IL  V.  W/t'ij)j)  (1843),  4  Q.  B.  141. 

(.v)  If.  V.  Mnrriott  (1840),  12  A.  &  E.  779,  at  p.  780.  note  [h) ;  Ontirrod  v.  Child- 
icirk  (1S47).  16  M.  &  W.  367,  at  pp.  375,  379. 

(0    Oniicrod  v.  Chadn-ich  (1847),  16  M.  &  W.  367,  at  pp.  378,  380. 

(«)  See  the  Poor  Hate  Assessment  and  Collection  Act,  186U,  Amendment  Act, 
1882  (45  &  46  Vict.  c.  20),  s.  4,  in  Appendix  XL,  nifvn. 

(.r)  U.  A.  C.  Act,  1862,  s.  17. 

(//)  17  Geo  2,  c.  3,  s.  2,  in  Appendix  W.,  infra.  The  cases  decided  with  reference 
to  this  statute  may  be  found  in  Lumley's  Union  Assessment  Acts,  11th  ed..  by  the 
present  writer,  at  pp.  132 — 134. 

{z)  See  Appendix  II.,  Infra.  iji')  V.  A.  C.  Act,  1862,  s.  17. 
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the  ground  that  it  deprived  (or  might  deprive)  a  ratepayer  of  an 
opportunity  of  inspecting  the  list  (J>).  The  case  cited  in  the  note 
was  decided  on  the  ground  that  a  ratepayer  had  lost  a  right  of 
objection,  in  consequence  of  the  proceedings  being  done  before  the 
prescribed  time.  The  same  reason  does  not  apply  where  the 
proceedings  are  delayed  (r). 

When  the  list  has  been  transmitted  to  the  committee,  any  over- 
seer or  other  ratepayer  in  the  union  has  the  right  of  inspecting  and 
taking  copies  of  or  extracts  from  the  list  {d). 

Within  fourteen  days  after  the  transmission  of  the  list  to  the 
committee,  they  must  give  notice  to  every  railway,  telegra])h, 
canal,  gas,  and  water  company  named  in  such  list  as  the  occupier 
of  any  property  included  therein,  and  not  having  any  office  or 
place  of  business  in  the  parish,  of  the  sum  set  down  as  the  rateal)le 
A'alue  of  the  property  occupied  by  such  company  {e). 

If  the  committee  failed  to  give  the  prescribed  notice,  it  may  be 
doubted  whether  the  company  would  be  bound  by  the  valuation 
list  (/").  In  considering  this  question  it  must  be  noticed  that  by 
s.  1  of  the  Union  Assessment  Committee  Amendment  Act,  18()4:  (//), 
the  company  could  give  notice  of  objection  to  their  assessment  '"  at 
any  time,"  and  could  obtain  relief  from  the  assessment  committee, 
even  if  they  failed  to  hear  of  the  amount  of  that  assessment  until 
after  the  valuation  list  had  been  finally  approA'ed. 

Who  may  object  to  the  valuation  list. — Under  the  Union 
Assessment  Committee  Act,  lii6'2,  s.  18,  any  overseer  of  any  parish 
who  shall  have  reason  to  think  that  such  parish  is  aggrieved  by 
the  valuation  list  of  any  parish  within  the  union,  or  any  person 
who  mav  feel  himself  aggrieved  bv  anv  valuation  list  on  the 
ground  of  nnfairness  or  incorrectness  in  the  valuation  of  anv 
hereditaments  included  therein,  or  on  the  ground  of  the  omission 
of  any  rateable  hereditament  from  such  list  may  give  notice  of 
objection  to  such  list. 

In  a  "  rural  parish "  (//)  having  a  parish  council,  the  Local 
Government  Act,  ISD-i,  s.  G  (1)  (c),  transfers  to  the  parish  council 
"  the  powers,  duties,  and  liabilities  of  the  overseers  with  respect  to 
objections  by  them  in  respect  of  the  valuation  list "  :  and,  by 
s.  19  (13)   of  the  same  Act,  in  a  rural  parish  not  having  a  parish 

(ft)  See  Rrifiatc  Union  v.  South  Eastern  Ilutl.  Co.,  [18[)4]  1  Q.  B.  411  :  see  also 
p.  .">31,  infra. 

(<■)  Except  in  the  metro) )olis  :  ride  infra,  p.  636. 

{(1)  U.  A.  C.  Act,  1862.  s.  17.  (0  U.  A.  C.  A.  Act,  1864,  s.  5. 

(/■)  See  B.  V.  Mid/Hr.-o-.r  J  J.  (1872),  L.  1{.  7  Q.  B.  653,  and  Wc><tmindcr  CW- 
ponttioii  V.  Arnnj  nnd  Xanj  Aif.ri/iari/  Co-opfniiirc  Sitppli/,  [1902]  2  K.  B.  12.5  ; 
Kyde  &  Konstani's  Kat.  App.  (1894—1904),  288,  cited  infrti,  pp.  633,  643,  which 
related  to  a  somewhat  simihir  enactment  in  s.  9  of  the  Valuation  (Metropolis)  Act, 
1869. 

((/)  See  Appendix  II..  infra. 

(//)  That  is,  a  parish  in  a  rural  district,  or,  in  other  words,  not  within  a  borough 
or  anv  other  urban  district. 
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council,  the  same  powers,  duties,  and  liabilities  may  be  conferred 
on  the  parish  meeting  by  an  order  of  the  county  council.  And, 
by  s.  33  (1)  of  the  same  Act,  in  a  parish  within  any  municipal 
borough  (including  a  county  borough)  or  any  other  urijan  district, 
the  same  powers,  etc.,  may  be  conferred  (under  an  order  made 
by  the  Local  Government  Board)  on  the  council  or  some  other 
representative  body  within  the  borough  or  district. 

Person  aggrieved.  —  While  the  comprehensiveness  of  the 
language  used  in  s.  18  of  the  Union  Assessment  Committee  Act, 
1862  (/),  suggests  that  the  words  "person  aggrieved"'  must  be 
read  with  some  limitation,  it  must  be  noticed  that  the  word 
"aggrieved"  cannot  be  read  as  meaning  "  directly  aggrieved."' 
because  the  section  expressly  permits  an  objection  by  one  rate- 
payer to  the  assessment  of  another,  where  the  grievance  must  be 
indirect,  and  may  be  very  minute. 

By  s.  13  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1869  {k),  "  every  owner  of  any  hereditament  for  the  rates  of  which 
he  has  become  liable  (/)  shall  have  the  same  right  of  appeal 
(subject  to  the  same  conditions  and  consequences)  against  the 
valuation  list  and  the  poor  rates  as  if  he  were  the  occupier  thereof." 
This  section  apparently  does  not  apply  to  a  landlord  who  merely 
contracts  with  his  tenant  to  pay  rates,  but  only  when  the  "  owner  "' 
has  become  liable  under  s.  3  or  s.  4  of  the  same  Act  {m),  but  since 
it  gives  a  right  of  appeal  against  a  rate,  it  must  impliedly  give  the 
right  of  objecting  to  the  valuation  list,  which  is  a  condition  pre- 
cedent to  an  appeal  (?i).  By  s.  1  of  the  same  Act,  '"  the  occupier 
of  any  rateable  hereditament  [without  any  limitation  as  to  value] 
let  to  him  for  a  term  not  exceeding  three  months  shall  be  entitled 
to  deduct  the  amount  paid  by  him  in  respect  of  any  poor  rate 
assessed  upon  such  hereditament  from  the  rent  due  or  accruing  due 
to  the  owner."  It  seems  clear  that  an  owner,  from  whose  rent 
rates  are  liable  to  be  deducted  under  this  section,  being  pecuniarily 
affected  by  the  amount  of  the  assessment  of  his  property,  would 
be  a  '•  person  aggrieved  "  within  s.  18  of  the  Union  Assessment 
Committee  Act,  1862,  and  as  such  would  be  entitled  to  object  to 
the  valuation  list. 

It  may  be  suggested  that  the  express  provision  of  s.  13  of  the 
Poor  Rate  Assessment  and  Collection  Act,  1869,  giving  a  right  of 
appeal  to  an  owner  who  has  become  "  liable  "'  for  the  rates,  implies 

(/)  See  the  preceding  paragraph. 

(/.')  82  &  38  Vict.  c.  41  :  .see  Appendix  11.,  i>i/n/.  The  rating  of  cwners  is  con- 
sidered in  Chapter  III.,  .ivpn/,  p.  GO. 

(0  Compare  the  language  of  s.  2  of  the  A'ahiation  (Metropolis)  Amendment  Act, 
1884,  in  Appendix  11.,  iv/ni,  and  see  p.  635,  infrti.  That  Act  is  not  in  force  outside 
the  "  metropolis." 

(;«)  As  to  the  etfect  of  these  sections,  ride  svjini,  ]).  fil.  And  note  that  the  word 
"  owner"  is  specially  defined  by  s.  20,  .siijjni,  p.  6i. 

00  See  U.  A.  C.  A.  Act,  1864,  s.  1  :  infra,  p.  :)o.S. 
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that,  but  for  that  provision,  an  owner  would  not  have  a  right  of 
a[)peaL  But  it  may  be  that  tlie  section  was  inserted,  not  to  confer 
the  right  of  appeal,  but  to  get  rid  of  any  doubt  whether  the  right 
of  a[)peal  existed. 

Time  for  giving  notice  of  objection. — By  s.  18  of  the  Union 
Assessment  ("ommittce  Act,  18(12,  notice  of  objection  must  be 
given  before  the  expiration  of  twenty-eight  days  after  notice  of 
deposit  (i.e.,  after  notice  is  published  on  the  church  doors).  And 
by  s.  11)  of  the  same  Act,  the  assessment  committee  may  not  hear 
objections  of  which  notice  has  not  been  given,  unless  the  persons 
entitled  to  notice  consent  to  the  hearing  (o). 

But  under  the  Union  Assessment  Committee  Amendment  Act 
1864,  s.  1  ( p),  a  ratepayer  who  has  (either  intentionally  or 
inadvertently)  failed  to  give  notice  of  objection  within  the  time 
prescribed  by  the  Act  of  1802,  may  give  notice  of  objection  "  at 
any  time,"  and  the  committee  are  bound  to  hear  the  objection.  It 
must,  however,  be  noticed  that  in  J^eU/ate  Union  v.  Sonth  Jui.^tern 
Jiail.  Co.(<]),  the  Queen's  Bench  Division  appear  to  have  adojjted, 
as  the  ground  of  their  decision,  the  suggestion  that  under  s.  1 
of  the  Union  Assessment  (committee  Amendment  Act,  18(14, 
objections  to  the  rating  of  persons  other  than  the  objector  could 
not  l)e  made,  though  they  could  be  made  under  s.  18  of  the 
Act  of  18(;2. 

Contents  of  the  notice  of  objection. — The  notice  must  be  in 
writing,  and  must  specify  the  grounds  of  objection  (r).  If  it  is 
intended  to  appeal  to  the  sessions  from  the  decision  of  the  assess- 
ment committee,  care  must  be  taken  to  specify  all  the  grounds  of 
objection  on  which  the  a})pellant  intends  to  rely  ;  as  at  the  sessions 
the  appellant  can  only  rely  on  grounds  stated  in  the  notice  of 
objection,  and  this  applies  even  to  those  grounds  on  which  the 
assessment  committee  maybe  miable  to  give  relief  {s)  ;  f.//.,  where 
the  ground  of  objection  is  that  the  appellant  is  not  in  occupation, 
of  which  fact  the  valuation  list  would  not  be  conclusive. 

To  whom  notice  of  objection  must  be  given. — By  the  Union 
Assessment  Connnittee  Act,  18(J2,  s.  18,  notice  of  objection  must 
be  given  (1)  to  the  assessment  committee  ;  (2)  to  the  over- 
seers;  and  (3)  "where  the  groimd  of  objection  shall  be  unfairness 

00  See  II.  V.  Londim  JJ..  [1897]  1  Q.  B.  433  :  infra,  p.  f)3(;. 

( y)  Set  out  in  Ap])endix  II.,  infni. 

{q)  [189-i]  1  Q.  ii.  411  :  ride  infi'ti,  p.  5(50,  where  the  decision  on  this  ])oint  is 
discussed. 

(O  See  U.  A.  C.  Act,  1862,  s.  18. 

(.v)  See  WiUiawny.Bcdmiinitcr  t'«?(»/t  (18"4).  30L.T.  710  ;  R.w  LanrashirrJJ. 
(1874),  43  L.  J.  M.  C.  116  ;  .S'.  C.  sub  tiom..  Stilford  Union  v.  Snlfui-d  J.L,  38  J.  P. 
361  ;  but  see  also  R.  v.  London  and  Xorth  Western  Rail.  Co.  (1876),  46  L.  J.  M.  C. 
102.     The  cases  are  further  considered,  infra,  p.  .5.59. 
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or  incorrectness  in  the  valuation  of  any  hereditament  in  respect  of 
which  any  person,  other  than  the  person  objectino-,  i.s  liable  to  be 
rated,  or  the  omission  of  such  hereditament,"  then  also  to  such 
other  person  (t). 

It  is  difficult  to  determine  whether  the  Local  Government  Act, 
1894,  has  substituted  any  persons  for  the  overseers  as  the  authority 
entitled  to  notice  of  objection  (u).  In  an  urban  parish,  or  in  a 
rural  parish  not  having  a  parish  council,  the  question  may  turn  on 
the  precise  words  of  a  special  order  relating  to  the  particular 
parish  (,r).  In  a  rural  parish  having  a  parish  council,  it  appears 
at  first  sight  clear  that  s.  0  (1)  of  the  Local  Government  Act, 
1894,  does  not  substitute  the  parish  council  for  the  overseers,  as 
the  persons  entitled  to  notice  of  objection  under  s.  18  of  the  Union 
Assessment  Committee  Act,  1862.  But  where  a  notice  of  objec- 
tion is  given  under  that  section  or  under  s.  1  of  the  Union  Assess- 
ment Committee  Amendment  Act,  1864  (i/),  as  a  preliminary  step 
towards  an  appeal  to  sessions  against  a  rate,  a  difficulty  arises. 
For  under  s.  6  (1)  of  the  Local  Government  Act,  1894,  it  seems 
clear  that  the  parish  council  are  substituted  for  the  overseers  as 
respondents  to  the  appeal  (:).  If  so,  it  seems  reasonable  that  the 
persons  who  will  ultimately  have  to  resist  the  appeal  should  be  the 
persons  to  receive  notice  of  the  objection,  which  is  the  preliminary 
step  towards  bringing  it  :  for  the  main  object  of  making  the 
objection  is  to  give  the  parochial  authorities  (who  may  ultimately 
have  to  pay  the  costs)  an  opportunity  of  reconsidering  the  assess- 
ment under  appeal.  Therefore,  although  the  making  of  an 
objection  before  an  assessment  committee  is  a  proceeding  distinct 
from  an  appeal  to  sessions,  there  is  some  ground  for  contending 
that,  where  the  notice  of  objection  is  given  in  a  rural  })arish 
having  a  parish  council  as  a  preliminary  step  towards  an  appeal 
against  the  rate,  notice  of  objection  should  be  given  to  the  parish 
council.  There  is  perhaps  sufficient  doubt  upon  the  point  to  make 
it  worth  while  to  give  notice  of.  objection  both  to  the  parish, 
council  and  to  the  overseers. 

The  hearing  of  objections.  —The  assessment  committee  must 
hold  such  meetings  as  they  think  necessary  for  hearing  objections 
to  the  valuation  list  ;  and  "  twenty-eight  days  at  least "  (a)  before 
holding  every  meeting  for  hearing  objections,  other  than  meetings 

(f)  As  to  the  method  in  which  notice  may  be  served,  see  s.  42  of  the  same  Act  in 
Appendix  II. 

(«)  The  sections  which  rehxte  to  this  matter  are  summarised  .i>/jtrf/,  pp.  517,  .JKS. 

(./')    Tnh'  xiiprd,  pp.  517,  518. 

(y)    yi'Ji'  iiifi'u,  p.  553. 

(-)    Vide  infni,  pp.  577,  578. 

(«)  This  means  that  twenty-eight  days  must  intervene  between  the  day  on  which 
the  notice  is  given  and  the  day  on  which  the  meeting  is  held  :  sec  R.  v.  S/irnjix/iire 
JJ.  (1838).  8  A.  &  K.  173  ;  Mitrhdl  v.  Fodcr  (1840).  12  A.  &;  E.  472  ;  Rohiii.-toii  v. 
Bohinson  (1861),  30  L.  J.  V.  M.  &  A.  18;». 
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In'  adjoiirnnient,  must  cause  notice  of  such  nieetinu-  to  be  oiven  to 
the  overseers,  who  (on  the  Sunday  next  tbllowino)  are  to  publisli 
the  notice  at  the  church  doors  in  the  manner  in  which  a  rate  is 
published  (A)- 

AVhere  the  number  of  objections  is  hirge,  and  several  meetings 
have  to  be  held  by  adjournment,  it  is  the  usual  practice  for  the 
assessment  committee  to  give  private  notice  to  the  individual 
objectors  of  the  day  (and  hour)  when  their  objections  will  be 
considered.  The  practice  is  undoubtedly  convenient,  but  there  is 
nothing  in  the  Acts  requiring  such  notice  to  be  given. 

No  precise  time  is  fixed  for  giving  to  the  overseers  notice  of  the 
meeting  to  hear  obj(K'tions,  but  it  must  be  noticed  that  in  Ilehjate 
Union  V.  South  Eastern  Rail.  Co.  (c),  it  was  held  that  the  assess- 
ment committee  cannot  finally  approve  the  list  before  the  expiration 
of  twenty-eight  days  after  notice  is  given  on  the  church  doors  of 
the  deposit  of  the  list,  within  which  time  notice  of  objection  may 
be  given  :  and  that,  if  they  do  so  approve  the  list,  it  is  a  nullity. 

The  assessment  committee  are  not  bound  to  hold  a  meeting  for 
hearing  objections  unless  notice  of  objection  has  been  duly  given  : 
and  where  they  hold  a  meeting,  they  cannot  hear  objections  of 
which  notice  has  not  been  given,  unless  the  parties  entitled  to 
notice  waive  the  absence  of  notice  {d).  The  committee  may, 
however,  treat  the  case  as  one  in  Avhich  no  notice  of  objection  has 
been  given,  and  make  alterations  in  the  assessment  objected  to 
without  hearing  the  objector  {e). 

The  objector  need  not  appear  in  person  before  the  committee, 
but  may  appear  by  any  agent,  who  need  not  necessarily  be  either 
■surveyor,  counsel,  or  solicitor  (/"). 

The  objector  is  not  bound  to  give  any  evidence  in  support  of  his 
objection  :  see  R.  v.  Essex  J  J.  {g),  in  which  case  the  Great 
Eastern  Railway  Company,  on  making  an  objection  before  the 
West  Ham  Union  Assessment  Committee,  refused  to  })roduce  their 
books  showing  the  gross  receipts,  and  thereupon  the  committee 
refused  to  alter  the  list.  It  was  held  that  the  company  were  not 
bound  to  gi^e  the  information  asked  for,  and  that  they  were 
entitled  to  appeal  to  quarter  sessions,  as  having  "  tailed  to  obtain 
relief"  within  s.  1  of  the  Union  Assessment  Committee  Amend- 
ment Act,  IS^Jtt.  It  seems  clear  that  the  principle  of  this  decision 
applies  whether  the  objection  l)e  made  under  that  section  after  the 

(Z»)  See  U.  A.  C.  Act,  1862,  s.  It),  in  Appendix  II.,  infra  ;  and  as  to  the  manner 
of  publishing  a  rate,  ridt'  siijjra,  p.  521. 

(f)   [1894]  1  Q.  B.  411  ;  but  seethe  remarks  on  that  case,  infra,  p.  581. 

{(l)  U.  A.  C.  Act,  1862,  s.  It)  ;  see  also  11.  v.  London  JJ.,  [18'J7]  1  Q.  B.  438  ; 
infra,  p.  630. 

(<0   Under  U.  A.  C.  Act,  1862,  s.  20  ;  infra,  p.  527. 

(/)  R.  V.  St.  Mary  Abbott's,  Kensington,  [1891]  1  Q.  B.  378;  Hyde's  Kat.  Apn. 
(1891—1893).  270. 

(i7)  (1882).  40  J.  V.  724. 
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list  is  finally  approved  or  under  s.  18  of  the  Union  Assessment 
Act,  1862,  before  the  list  is  approved.  The  question  whether  a 
refusal  on  the  part  of  the  objector  to  oive  information  may  not  in 
some  cases  have  an  important  bearing  on  the  question  of  costs  at 
quarter  sessions,  will  be  considered  hereafter  (/t). 

The  assessment  committee,  on  the  hearing  of  objections,  have  no 
power  to  administer  an  oath,  or  to  make  any  order  as  to  costs. 

Powers  of  the  committee  on  revision  of  the  list. — The  assess- 
ment committee  may,  whether  any  objection  be  or  l)e  not  made  to 
the  valuation  list,  and  either  before  or  after  the  meeting  for  hearing- 
objections,  make  such  alteration  in  the  valuation  of  any  heredita- 
ments included  in  the  list,  and  insert  any  hereditament  omitted 
therefrom,  and  may  make  such  corrections  in  names,  descriptions, 
and  particulars,  and  upon  such  information  as  to  them  may  seem 
sufficient ;  and,  with  the  consent  of  the  guardians  (/),  may  employ 
a  person  to  survey  and  value  any  hereditaments  (/;). 

Where  the  committee  appoint  a  valuer,  he  must  make  his 
valuation  in  writing,  "  showing  the  particulars  of  the  several 
hereditaments  included  therein,"  and  the  valuation  must  be  open 
to  inspection  in  the  same  manner  and  with  the  same  incidents  as  to 
taking  copies  and  extracts  as  the  minute  book  of  the  committee  (/). 
Notwithstanding  the  use  of  the  word  "  particulars  "  in  this  enact- 
ment, it  has  been  held  that  it  does  not  involve  the  necessity  of 
making  a  separate  valuation  of  each  field,  and  that  it  is  enough  if 
the  valuation  gives  a  lump  sum  for  all  the  parcels  in  the  occupation 
of  each  person  (m). 

Where  the  committee  appoint  a  valuer  to  value  all  the  rateable 
hereditaments  of  any  parish,  the  money  for  the  expenses  may  be 
borrowed  (n). 

There  is  no  express  provision  in  any  of  the  Acts  giving  a  valuer 
appointed  by  an  assessment  committee  power  to  enter  on  the 
hereditaments  to  be  valued  ;  and  it  seems  very  doubtful  whether 
the  power  to  enter  is  implied  in  the  power  to  make  a  valuation  (o). 
If  a  ratepayer  refuses  to  give  the  valuer  permission  to  enter,  and 

(JC)   Vide  Infra,  p.  600. 

(/)  As  to  the  manner  of  obtaining  the  consent,  see  U.  A.  C.  Act,  1862,  s.  16,  and 
note  (.s)  on  p.  519,  supra. 

{JC)  Ibid.,  s.  20.  The  remuneration  of  the  vahier  is  apparently  reguhited  by  s.  Si). 
A  further  power  of  employing  a  valuer  is  given  by  the  Poor  Law  Amendment  Act, 
1868  (31  &  32  Vict.  c.  122),  s.  32  :  see  Appeudi.x  II.,  infra.  It  appears  to  be  in- 
tended that  the  person  appointed  under  that  section  shall  sit  as  an  assessor  with  the 
committee. 

(Z)  U.  A.  C.  A.  Act,  1864,  s.  4.  As  to  the  minute  book  of  the  committee,  see 
U.  A.  C.  Act,  1862,  s.  II. 

(?H.)  Rawlencc  v.  Ilnrdeij  Union  (1877),  3  Ex.  D.  44.     See  also  p.  56,  .sujn-a. 

00  U.  A.  C.  A.  Act,  1864,  s.  8. 

(/»)  Compare  ss.  20  and  26  of  the  U.  A.  C.  Act,  1862,  and  s.  4  of  U.  A.  C.  A.  Act, 
1864,  with  s.  33  of  the  Act  of  1862.  and  s.  4  of  the  Parochial  Assessments  Act,  1836. 
Compare  also  s.  38  of  the  Valuation  (Metropolis)  Act,  1869,  which  applies  only  to 
-the  metropolis.     All  the  Acts  here  cited  are  .set  out  in  Appendix  II. 
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afterwards  appeals  successfully  aoainst  the  rate,  the  sessions  niay 
refuse  to  o;iv('  him  his  costs  of  the  api)eal  (/>). 

Can  the  committee  refer  a  valuation  to  arbitration? — It  is 
very  difficult  to  determine  whether  the  assessment  committee  have 
any  power,  wlien  revimi<i  the  valuation  list,  to  agree  with  a 
particular  ratepayer  to  refer  the  valuation  of  his  property  to 
arbitration.  If  the  judgments  in  Leicester  Waterworks  Co,  v. 
Nuttall  (y)  are  read  as  laying  down  general  propositions,  it  is 
clear  that  the  committee  have  no  such  power  :  but  when  read  with 
special  reference  to  the  facts  before  the  court,  the  judgments  are 
not  conclusive  on  this  point.  In  that  case  the  conunittee  had 
finally  approved  the  valuation  list,  rates  had  been  made  thereon,, 
and  appeals  had  been  entered  and  respited.  At  this  stage  it  wa& 
agreed  to  n^fer  the  matters  in  dispute  to  two  arbitrators  and  an 
umpire,  but  no  judge's  order  or  order  of  sessions  (r)  was  obtained 
to  authorise  the  reference.  The  umpire  ultimately  made  an  award, 
ordering  the  a})pellants'  assessment  to  be  reduced,  and  directing 
that  the  appellants'  costs  of  the  reference  and  of  the  award  should 
be  paid  "  by  the  otlier  })arty  to  the  said  reference."  The  appellants- 
took  up  the  award  and  brought  an  action  against  the  committee 
(not  against  the  guardians)  to  recover  the  costs,  relying  on  s.  20' 
of  the  Union  Assessment  Committee  Act,  1862,  as  giving  the 
committee  authority  to  refer  disputes  to  arbitration.  It  was^ 
held  that  the  section  gave  no  such  power.  It  must,  however,  be 
noticed  with  reference  to  what  facts  the  decision  was  given  :  the- 
committee  had  finally  approved  the  list,  and  had  given  their 
decision  on  the  objections  to  the  valuation  in  question.  They 
were  therefore  functi  officio,  and  they  had  passed  the  stage  of  the 
proceedings  at  which  the  powers  given  by  s.  20  of  the  Union 
Assessment  Committee  Act,  18G2,  could  be  used.  Again,  the 
action  was  brought  to  recover  not  only  the  fees  of  the  umpire 
(who  might  possibly  in  some  sense  be  regarded  as  a  valuer  within 
s.  20),  but  also  the  appellants'  costs  of  the  reference.  The  case 
above  cited  does  not  perhaps  definitely  decide  that  the  committee 
cannot,  before  they  finally  approve  the  list,  refer  a  disputed  question 
of  value  to  arbitration.  Under  s.  20  of  the  Union  Assessment 
Act,  1862,  they  "  may,  with  the  consent  of  the  guardians,  employ 
a  person  to  survey  and  value,  etc.,  or  may  take  such  other  means 
as  they  may  think  necessary  for  ascertaining  the  correctness  "  of 
the  list.  If  they  can  employ  a  valuer  and  pay  the  whole  of  his 
fee,  it  does  not  seem  unreasonable  that  they  should  have  power  to 
agree  with  the  rate})ayer  that  a  valuer  should   decide  the  question, 

(^v)  See  17  Geo.  2,  o.  38,  s.  4  ;  12  &  13  Vict.  c.  45,  s.  5,  as  to  quarter  sessions,  and 
s.  7  of  the  Parochiiil  Assessments  Act,  1836,  as  to  special  sessions. 
(^)  (1878),  4  Q.  B.  D.  18. 
(?•)  As  to  a  reference  under  such  an  t>r(ler,  ridi'  h/frti,  p.  59G. 
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uiulor  the  condition  that  the  committee  should  (in  one  event)  have 
to  pay  no  part  of  his  fee,  and  that  the  ratepayer  shouhl,  in  any 
event,  be  bound  by  the  valuer's  decision.  Whether  the  connnittee 
would  have  power  to  agree  that  the  valuer  should  have  power  to 
order  them  to  pay  the  appellants'  costs  of  the  reference,  in  addition 
to  the  valuer's  fee,  is  another  question  (s). 

ApproYal  and  re-deposit  of  list. — When  the  assessment  com- 
mittee have  heard  and  determined  all  objections,  and  have  made 
such  alterations,  insertions,  and  corrections  in  the  list  as  to  them 
may  seem  proper,  they  must  approve  the  list  under  the  hands  of 
three  members  of  the  committee  present  at  the  meeting  at  which 
the  list  is  approved,  with  the  date  of  such  approval  (t).  ,  The  Acts 
do  not  prescribe  a  time  within  which  the  committee  must  approve 
the  list,  but  they  must  not  approve  the  list  he/ore  the  expiration 
of  twenty-eight  days  from  the  notice  of  the  deposit  of  the  list 
published  by  the  overseers  on  the  church  doors,  that  being  the 
time  within  which  a  ratepayer  is  entitled  to  give  notice  of  objec- 
tion (?<).  For  in  Reigate  Union  v.  South  Eastern  Rail.  Co.  (,r),  it 
was  held  that  a  list  finally  approved  before  the  expiration  of 
twenty-eight  days  was  a  nullity. 

Where  the  committee  make  any  alteration  in  the  valuation  of 
any  hereditaments  included  in,  or  insert  any  hereditament  omitted 
from  the  list,  they  must  cause  such  list  to  be  re-deposited,  antl 
must  cause  the  like  notice  to  be  given  of  the  re-deposit  as  of  the 
original  deposit  (^).  The  duty  of  depositing  the  list  and  giving 
the  required  notice,  is  to  be  performed  by  the  overseers,  not  by  the 
clerk  of  the  assessment  committee  (c).  If  the  list  as  altered  under 
s.  20  of  the  Union  Assessment  Committee  Act,  1862,  is  not  re- 
deposited  under  s.  21,  it  is  invalid,  and  any  contribution-orders 
based  thereon  are  also  invalid  (a).  But  when  the  committee  make 
an  alteration  on  an  objection  under  s.  1  of  the  Union  Assessment 
CJommittee  Amendment  Act,  1864,  after  the  list  has  been  finally 
approved,  no  re-deposit  is  necessary  {h). 

The  committee  must  appoint  a  day,  not  less  than  seven  nor  more 
than  fourteen  days  from  the  re-deposit  (("■),  for  hearing  objections 
to  the  list  as  altered  {d).  Apparently,  the  notice  of  the  meeting  is 
to  be  appended  to  the  notice  of  re-deposit  ;  but  the  Acts  contain 

OO   ('I'.  Gi-iiml  Juncthm   Wdtcruvrh.s  Go.  v.  Padd'nujion,  cited  infra,  \^.  G8!». 
(0  U.  A.  C.  Act,  1862,  s.  20. 

00  U.  A.  C.  Act,  1862,  ss.  17,  18.         (/■)   [181)4]  1  Q.  15.411  :  riilf  infni,  p.  5:11. 
(y)   U.  A.  C.  Act.  1862,  s.  21.     As   to   the   method   of  giving  notice   r/Wr  ,v«y/;v/, 
pp.  r.20,  521. 

{z)  U.  V.  Ofcritrcr.'!  of  aiorlton-on-MriUocli  (I860),  35  L.  J.  M.  C.  56. 
(«)   //.  V.  Chorlton  Union  (1872).  L.  H    8  Q.  B.  5. 

(b)  U.  V.  Kdmonds  (1874),  L.  H.  D  Q.  li.  5!»8. 

(c)  The  time  runs  from  the  re-deposit,  not  from  the  i)iil)iication  of  notice  on  tlie 
church  doors. 

0/)  L'.  A.  (\  Act.  1862,  s.  21. 

R  2    M 
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no  special  dirootlon  on  the  point.  Nor  do  tlioy  reqniri'  that  ])rivate 
notice  of  the  alterations  should  be  ^iven  to  the  persons  affected  by 
them,  as  is  required  in  the  inetroi)olis  in  certain  cases  (e). 

Objections  after  re-deposit. — As  the  committee  are  directed  to 
hold  a  meeting  tor  hearinii;  objections  alter  re-deposit,  the  Acts 
im])liedly  give  the  power  ot"  making  olijections,  and  jiresumably 
intend  that,  it' objections  are  made,  notice  of"  them  should  be  given. 
It  i^  jirobal)ly  meant  tliat  notice  shall  be  given  to  the  sam(»  j)ersons 
as  in  the  case  of  objection  at'tei-  the  first  de|)Osit  of  the  list,  but  the 
directions  as  to  tini&  for  giving  notice  cannot  possibly  api)ly  to 
objections  after  re-deposit  (/').  It  seems  that  the  remarks  as  to  the 
method  of  hearing  ol)jections  before  re-deposit  ((/)  will  a}»[»ly  to 
objections  after  re-deposit.  It  is  not  clear  whether  objections  after 
re-deposit  are  limited  to  objections  to  alterations  made  by  the  assess- 
nuMit  committee  in  revising  the  list  (//),  or  may  be  made  generally 
to  any  entry  in  the  list.  If  a  ratepayer  meets  with  any  difficulty 
in  getting  his  objection  heard  (on  the  groiind  that  his  notice  is  out 
of  time  or  otherwise),  he  can  wait  until  the  list  has  l)een  finally 
approved,  and  then  give  notice  of  ol)jection  after  a  rate  has  been 
made  '"  at  any  time  "  (/)  :  the  committee  will  then  be  bound  to 
hear  it,  and  upon  their  decision  he  can  appeal  against  the  rate. 

By  the  concluding  words  of  s.  21  of  the  Union  Assessment 
(lommittee  Act,  18G2  (A),  the  committee  are  impliedly  authorised 
not  only  to  hear  and  determine  objections,  but  also  to  make  "  sueli 
further  alterations,  insertions,  and  corrections,"  The  words  as 
thev  stand  are  ungrammatical,  because  there  is  nothing  to  which 
the  word  "such"  can  refer.  The  London  quarter  sessions  have 
held  (/)  that  the  committee  can,  after  re-deposit,  make  alterations 
in  assessments  not  previously  objected  to.  If  the  committee  do 
make  such  alterations,  they  must  apparently  send  the  list  back  to 
the  overseers  for  a  second  re-deposit,  and  hold  a  meeting  for 
hearing  objections  to  the  alterations.  For  it  would  be  anonudous 
if,  when  alterations  are  made  after  first  deposit,  and  the  list  is  not 
re-deposited,  it  is  invalid  (/»),  while  alterations  made  at  a  later 
stage  require  no  re-de})osit.  Outside  the  met  ropoUs,  the  danger  of 
injustice  to  a  ratepayer,  whose  assessment  has  been  altered  without 
re-deposit,  is  mitigated  by  the  right  to  object  "at  any  time"  (//), 

(/•)  See  Valuation  (Metroj.oli.s)  Act,  ISCl),  s.  'J  (2),  in  Ai)])eiidix  II..  iiifni. 

(/)    Vidr  .siijira,  p.  .")24. 

((/)    Mdc  xiijjni,  pp.  525,  r)2(;. 

(//)  The  provisions  of  the  Valuation  (Metropolis)  Act,  IS(;9.  s.  -12  (7),  imply  tliat 
thev  are  so  limited  in  t/ir  iiirtropolis :  vide  infra,  p.  (ilW. 

('/■)  See  U.  A.  C.  A.  Act,  1SG4,  s.  1. 

(A)  See  Ai)])endix  II.,  infra. 

{I)  Snuth  Juixti'vii  Ituil.  Co.  V.  City  of  London  Union.  Ryde's  Rat.  App.  (1891 — 
1898),  41  ;   vide  infra,  p.  (i4U. 

(w)  R.  V.  Choriton  Union  (1872),  L.  R.  8  Q.  B.  5  ;  unpra,  p.  529. 

(?0  See  U.  A.  C.  A.  Act,  1864,  s.  1,  in  Ap])endix  II.  That  section  is  repealed 
"  as  to  the  metropolis  "  by  s.  77  of  the  Valuation  (Metropolis)  Act,  1869. 
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Final  approval  of  valuation  list. — When  the  committee  have 
heard  and  determined  all  objections,  and  made  all  corrections,  etc., 
they  must  finally  approve  the  list  under  the  hands  of  three  mem- 
bers of  the  committee  present  at  the  meeting  at  which  the  list  is 
approved,  with  the  date  of  such  approval  (o).  No  precise  time  is  pre- 
scribed within  which  the  valuation  list  must  be  approved,  but  the 
committee  must  not  approve  it  before  the  expiration  of  twenty-eight 
days  after  notice  of  deposit,  within  which  time  a  ratepayer  is  entitled 
to  give  notice  of  objection  (p).  For  in  Reigate  Union  v.  South 
Eastern  Bail.  Co.  (y),  it  was  held  that  a  valuation  list  finally 
approved  before  the  expiration  of  twenty-eight  days  after  notice  of 
deposit  was  a  nullity.  The  ground  of  this  decision  was  that  by  the 
premature  approval  of  the  list,  the  company  were  deprived  of  an 
opportunity  of  objecting  to  the  assessments  of  third  persons,  which 
objections  (as  the  court  seem  to  have  thought)  could  not  be  made 
under  s.  1  of  the  Union  Assessment  Committee  Amendment  Act, 
18G4,  which  enables  objections  to  be  made  "at  any  time." 
Assuming  that  s.  1  of  the  Act  of  1864  is  limited  in  its  application 
to  objections  against  the  assessment  of  the  objector's  own  pro- 
perty (r),  it  is  still  somewhat  difficult  to  reconcile  the  decision 
with  R.  V.  Imjall  (s),  where  it  was  held  that  failure  to  observe  the 
corresponding  provisions  of  the  Valuation  (Metropolis)  Act,  18G1), 
as  to  times  for  proceedings  in  the  revision  of  a  valuation  list  in  the 
metropolis,  did  not  render  the  list  a  nullity,  because  the  provisions 
of  the  Valuation  (Metropolis)  Act,  18(39,  as  to  time  were  directory 
merely,  and  not  imperative.  The  Act  of  18G9  incorporates  (inter 
alia)  s.  18  of  the  Union  Assessment  Committee  Act,  18G2,  on  which 
Reigate  Union  v.  Soxth  Eastern  Rail.  Co.  was  decided,  the  later 
Act  merely  substituting  a  period  of  twenty-five  for  twenty-eight 
days,  as  the  time  for  making  objections.  It  is  true  that  in  R.  v. 
Jn.gall,  the  irregularity  consisted  in  delaying  the  proceedings,  and 
in  Reigate  Union  v.  South  Eastern  Rail.  Co.,  it  consisted  in 
approving  the  list  too  soon  :  but  it  is  hardly  possible  to  distinguish 
the  cases  on  this  ground,  because  in  7?.  v.  Ingall  the  effect  of  the 
delay  was  to  deprive  the  appellant  of  an  opportunity  of  appealing 
to  special  sessions,  a  point  specially  referred  to  in  the  argument. 

When  the  assessment  committee  finally  approve  the  valuation 
list,  they  must  cause  the  totals  of  the  gross  and  rateable  values 
to  be  ascertained  and  entered  at  the  foot  of  the  list  (t),  and  the 
total  rateable  value  of  the  "agricultural  land"  must  be  stated 
separately  from  the  total  rateable  value  of  the  buildings  or  oth(^r 

(./)  U.  A.  C.  Act,  18(!2,  ss.  2U,  21. 

ip)  Ihiil.,  ss.  17,  IS.  i<i)  [1891]  1_Q.  B.  411. 

(/•)  The  correctness  of  this  assumprion  is  coiisidereil  iiifru,  \i.  oGO. 
(..v)  (1876),  2  Q.  15.  1).  ID!)  :   vide  infra,  p.  (;2<>. 

(0  Poor  Law  Anieiulment  Act,  1868  (HI  &  H2  Viot.  c.  122),  s.  80,  in  Ap- 
pendix II. 
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hereditaments  in  the  parish  (u).  The  ch'rk  of  the  assessment 
committee  must  send  annually  in  Decemher  copies  of  the  totals  of 
the  gross  and  rateuhle  values  in  the  list  (stating  separately  the 
total  rateable  value  of  "agricultural  land  "  and  of  other  property), 
and,  where  the  totals  have  been  altered  by  supplemental  lists, 
coj)ies  of  the  totals  as  so  altered,  to  the  clerk  of  the  peace  for  the 
county  (.r). 

The  assessment  committee  must  retain  the  valuation  list  for  the 
use  of  the  guardians,  and  it  is  to  be  deposited  at  the  board  room  or 
some  other  convenient  place  to  be  aj)p()intpd  by  the  guardians,  and 
is  to  be  open  to  inspection  (//).  The  connnittee  must  also  deliver 
to  the  overseers  a  fair  copy  of  the  list,  signed  by  the  three  members 
of  the  committee  who  approved  of  it,  and  countersigned  by  the 
clerk  of  the  committee  :  and  this  copy  must  ])e  ])reserved  by  the 
overseers  with  the  rate  ])ooks  of  the  ])arish,  and  is  to  be  open  to 
inspection  in  the  same  way  as  the  rate  ])()oks  {:).  Provision  is  also 
made  for  supjilying  the  ])lace  of  valuation  lists  lost  or  injured  («). 

Effect  of  the  valuation  list. — Under  the  Statute  of  Elizabeth, 
as  explained  by  the  Parochial  Assessments  Act,  1836,  the  rate  was 
to  be  made  on  an  estimate  of  the  "net  annual  value,"  the  amount 
of  each  ratepayer's  liability  being  left,  in  the  first  instance,  to  the 
discretion  of  the  overseers  ;  and  each  fresh  rate,  as  it  was  made, 
might  (or  might  not),  at  the  overseers'  discretion,  be  made  ui>on  a 
fresh  estimate  of  value  different  from  the  [)receding  rate.  If  the 
ratepayer  was  dissatisfied  with  the  overseers'  estimate,  he  could 
appeal  against  each  rate  either  to  the  quarter  sessions  {/>)  or  to 
the  special  sessions  (c)  ;  and  the  justices  could  either  quash  or 
confirm  the  rate  altogether,  or  might  amend  the  assessment 
appealed  against. 

The  Union  Assessment  C'ommittee  Act,  1862,  for  the  first  time 
introduced  a  valuation  list,  making  it  a  (more  or  less)  permanent 
standard  of  value,  and  made  the  discretion  of  the  overseers  (in 
fixing  the  values  stated  in  the  list)  suliject  to  the  control  of  the 
assessment  committee.  In  making  the  rate  the  overseers  were 
bound  (J)  to  follow  the  valuation  list  for  the  time  being  in  force. 
But  while  the  overseers  were  bound  by  the  valuation  list,  the  rate- 

(i/)  See  Agriciiltui-al  Hates  Act,  1S9H,  s.  5  (1)),  in  Appendix  II.  iiifn/.  The 
definition  of  "  agricultural  land  "  is  discussed  xujirn,  p.  IIS  rt  xrtj. 

(j-)   U.  A.  C.  A.  Act.  isiil,  s.  It  ;  Auricultinal  liates  Act,  l.SitH,  s.  .5  (b). 

(y)   Poor  Law  Amendment  Act,  IS(;.S,  s.  30  ;   V.  A.  C.  Act,  18«2,  s.  81. 

(r)  Poor  Law  Anieudnient  Act,  IS(58,  s.  30  ;  U.  A.  ('.  Act,  I8(J2,  s.  23.  As  to  the 
inspection  of  rate  books,  vidf  svpra,  p.  521. 

(r/)   Poor  Law  Amendment  Act,  1868,  s.  31  :  see  Appendi.x  II.,  infra. 

(h^  Linder  43  Kliz.  c.  2,  as  amended  b)'  17  Geo.  2,  c.  38,  and  41  Geo.  3.  c.  23  :  see 
Appendix  II.,  infvo. 

(r)  Under  ss.  6,  7  of  the  Parochial  As.sessnients  Act,  183(1. 

(rf)  See  U.  A.  C.  Act.  1862,  s.  28,  in  Appendix  II.  The  exception  of  projjerty 
becoming  liable  to  be  rated  in  parts  not  separately  rated  in  the  valuation  list,  and  the 
case  of  a  rate  made  under  a  local  Act,  may  for  the  present  be  disregarded. 
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payer  was  not,  and  if  he  was  dissatisfied  with  the  estimate  made  of 
the  value  of  his  property,  his  remedy  remained  (as  before)  to 
appeal  against  the  particular  rate  (not  against  the  valuation  list) 
to  the  special  or  quarter  sessions  under  the  statutes  already  cited  ; 
for  the  Union  Assessment  Committee  Act,  1862,  gave  a  ratepayer 
no  right  of  appeal  against  the  valuation  list(6).  If,  on  an  appeal 
against  a  rate,  the  sessions  amended  it  by  altering  the  assessment 
appealed  against,  then  the  assessment  committee  were  required  to 
alter  the  valuation  list  so  as  to  bring  it  into  conformity  with  the 
justices'  decision  (/').  If  the  sessions  quashed  the  rate  altogether 
on  the  ground  that  it  was  impossible  for  them  to  amend  it  so  as  to 
do  justice,  then  it  became  necessary  for  a  new  list  to  be  made, 
since  it  would  be  useless  to  make  a  new  rate  based  on  a  list  which 
the  sessions  had  already  held  to  be  unfair. 

Except  where  the  rate  is  made  under  a  local  Act  (//),  every  rate 
must  be  based  upon  the  values  (h)  stated  in  the  valuation  list  in 
force  ;  excejjt  that  where,  by  reason  of  an  alteration  in  the  occupa- 
tion, property  has  become  liable  to  ])e  rated  in  parts  not  separately 
rated  in  the  valuation  list,  such  parts  may  be  rated  according  to 
such  amounts  as  shall  be  "  fair  apportioned  parts  "  of  the  rateable 
value  stated  in  the  list  of  the  hereditaments  out  of  which  such 
parts  have  been  constituted  (/).  The  object  of  this  provision 
appears  to  be  to  provide  a  speedy  method  of  dividing  a  valuation 
without  involving  the  delay  which  must  occur  in  making  a 
supplemental  valuation  list  showing  the  division,  if  the  times 
prescribed  by  ss.  17  and  18  of  the  Union  Assessment  (*ommittee 
Act,  1862,  are  observed.  If  the  ratepayer  is  dissatisfied  with  the 
apportionment  made  by  the  overseers,  he  can  appeal  against  the 
rate.  It  is  perhaps  not  absolutely  necessary,  but  it  is  probably 
advisable,  before  appealing,  to  give  notice  of  objection  under  s.  1 
of  the  Union  Assessment  Oommittee  Amendment  Act,  1864.  But 
the  appellant  must  take  care  that  he  does  not  (while  waiting  for 
the  hearing  of  his  objection)  pass  by  the  "  next  practicable  sessions  " 
after  the  making  of  the  rate  ;  in  which  case,  if  the  making  of  the 
objection  be  held  to  be  unnecessary,  an  appeal  to  subsequent 
sessions  would  be  too  late.  To  avoid  this  danger  he  can  (without 
giving  any  notice  of  appeal)  enter  the  appeal  at  "  the  next  practi- 
cable sessions  "  after  the  making  of  the  rate,  and  have  it  respited 
to  the  next  sessions  {k)  ;  and  meanwhile  can  get  the  objection 
heard,  and  give  notice  of  appeal. 

((?)  Under  s.  32,  a  right  of  appeal  against  the  list  is  given  to  overseers  only  :  vide 
infra,  p.  537,  as  to  the  nature  ot  that  appeal. 

"(/)  U.  A.  C.  Act,  1862,  n.  22.  0/)  U,  A.  C.  Act,  1862,  s.  29. 

(/()  The  rate  need  not,  of  course,  follow  the  list  as  to  the  name  of  the  occnpier, 
which  must  be  changed  (if  necessary)  in  every  fresh  rate. 

(0  U.  A.  C.  Act,  1862,  s.  28.  The  difficulty  of  applying  this  enactment  is  noted 
■infra,  p.  536. 

(70  See  E.  v.  Eijre  (1856),  6  E.  &  B.  992,  at  pp,  997,  998  ;  infra,  pp.  574—576.. 
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Outside  tlic  metropolis  tlie  valuiition  list  i>  not  eonolusive  tor 
purposes  ofinluibiteJ  house  <luty  (/),  or  ot'iuconie  tax.  ]»ut  (speakinif 
trencrally)  it  regulates  the  amount  which  every  indiviilual  ratepayer 
has  to  pay  towards  most  of  the  loeal  I'ates  (iit). 

Duration  and  alteration  of  valuation  list.  Exeept  where 
the  late  is  maile  under  a  local  Act,  the  valuation  list  a})}iroved  by 
the  committee  and  delivered  to  the  overseers  will  be  the  list  in 
force,  with  and  subject  to  the  alterations  and  additions  for  the  time 
being  made  by  any  supplemental  lists  (//),  and  will  continue  in 
force  (subject  to  what  is  said  below)  until  a  new  valuation  list  is 
substituted,  which  the  conunittee  can  order  to  Ik;  done  "  from  time 
to  time  where  they  see  fit "  (o). 

The  system  of  re-valuation  once  in  every  five  years,  introduced 
by  the  Valuation  (T\Ietro])olis)  Act,  1861),  does  not  prevail  outside 
the  metropolis,  and  there  is  no  maximum  or  miniminn  time  fixed 
for  the  duration  of  a  valuation  list  in  a  })arish  outside  the 
metropolis. 

A})art  from  the  })0ssibility  of  alteration  l)y  means  of  a  supi)le- 
meutal  list  containing  some  only  of  the  hereditaments  in  the  parish, 
a  list  under  the  Union  Assessment  Acts  may  be  altered  after  it  has 
been  finally  ap})roved  in  the  following  ways  : 

(1)  It  may  bo  altered  by  the  quarter  sessions  on  an  apjieal 
against  the  list  itself  under  ss.  '.\'2,  '.\o,  of  the  Union  iVssessment 
C'onnnittce  Act,  18G2  {j>). 

('2)  It  may  be  altered  by  the  assessment  committee  on  an 
objection  which  may  be  made  by  a  ratej)ayer  at  any  time  under 
s.  1  of  the  Union  Assessment  Committee  Amendment  Act, 
1864  (y). 

(3)  It  may  be  altered  by  the  committee  under  the  Union 
Assessment  Committee  Act,  1862,  s.  22,  in  consequence  of  a 
decision  of  s])ecial  or  (juarter  sessions,  on  an  ai)})eal  against  a  rate, 
whereby  the  rate  is  amended  :  the  valuation  list  will  then  be 
altered  so  as  to  bring  it  into  conformity  with  the  rate  as  amended. 

When  supplemental  lists  are  necessary. — The  overseers  are 
to  make  a  supplemental  list  in  the  following  cases  (?•)  : 

(1)   When    property  not  included  in  the  valuation  list  becomes 
rateable  ; 

(/)    ]\'al/;rr  v.  lirixlcy,  [11)00]  2  K.  B.  73r,  ;  4  Tax  Cas.  254. 

{ill)  See  Lumlcy'.s  "LTiiion  AssessinenI  Acts,"  lltli  ed.  (by  tlic  present  writer),  at 
pp.  52 — 54.  The  partial  e.\em|)tioiis  conferred  on  railways,  land  covered  with  water, 
and  oilier  jiroperties  under  the  riiblic  Health  Act,  1.S75,  ss.  211,  230,  and  similar 
enactments,  are  not  considered  in  this  volume.  As  to  the  rates  and  taxes  for  which 
the  list  is  l)inding  inside  the  metropolis,  see  p.  (J4o,  iiifrn. 

(/<)  The  (lucstion  where  it  is  necessary  to  make  a  supplemental  list  is  considered 
bifm,  pp.  535.  536. 
'(<0  U.  A.  C.  Act,  1862,  ss.  24,  26.  (.y)   Vide  infra,  p.  553,  564. 

Ip)   Vide  infra,  p.  537.  CO  U.  A.  C.  Act,  1862,  s.  25. 
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(2)  When,  by  reason  of  any  alteration  in  the  occupation  of  any 

property  included  in  the  list,  such  property  becomes 
liable  to  be  rated  in  parts  not  separately  rated  in  the 
valuation  list  ; 

(3)  Where  it  appears  to  the  overseers  that  any  [jroperty  included 

in  the  list  "  has  been  increased  or  reduced  in  value  since 
the  valuation  thereof,  whether  by   building,  destruction 
of  building,  or  other  alteration  in  the  condition  thereof, 
or  otherwise  "  (s). 
Before  considering  these  three  classes  in  detail,  it  may  be  noticed 
that  it  is  the  duty  of  the  overseers  to  take  the  first  step,  and  that 
a  ratepayer  has  no  })Ower  to  compel  them  to  make  a  supplemental 
list,  if  they  neglect  or  refuse  to  do   so.     He  may,  however,  as  a 
"  person  aggrieved  "  apply  to  the  assessment  committee,  who  have 
power,   "  from  time  to  time,   where   they  see   fit,"   to   direct  the 
overseers  to  make  a  supplemental  list  {t).     And  a  still  more  con- 
venient remedy  is  given  by  s.   1  of  the  Union  Assessment  Com- 
mittee Amendment  Act,  1864,  under  which  a  ratepayer  may  give 
to  the  assessment  committee  notice  of  objection  to  the  list  "  at  any 
time,"  and  the  committee  must  hear  the  objection  and  have  full 
power  to  call  for  and  amend  the  list,  and  the  overseers  must  then 
alter  the  current  rate  accordingly. 

New  property  becoming  rateable.— As  soon  as  new  houses 
are  ready  for  occu})ation,  even  though  not  yet  occupied,  they 
should  be  inserted  in  a  valuation  list  («).  Although  unoccupied 
property  cannot  be  rated,  one  effect  of  entering  such  property  in 
a  supplemental  list  (which  becomes  in  effect  part  of  the  valuation 
list  of  the  parish  (f)  )  is  that  the  contribution  of  the  parish  to  the 
common  fund  of  the  union  is  increased  (.«)• 

In  order  that  the  occupier  of  a  new  house  or  other  building  (y) 
may  not  escape  from  the  payment  of  rates  pending  the  proceedings 
connected  with  the  making  of  a  supplemental  list,  the  Poor  Law 
Amendment  Act,  18G8,  s,  38  (c),  empowers  the  overseers  to  add 
his  name  to  the  current  rate,  and  the  person  so  entered  becomes 
liable  for  a  proportionate  part  of  the  rate,  and  may  appeal  against 
it  :  and  the  overseers  are  to  enter  the  name  in  a  supplemental 
list  and  forward  it  to  the  assessment  committee. 

Where  property  is  entered  in  a  valuation  list,  and  is  unoccupied 
at  the  date  of  the  rate,  but  becomes  occupied  during  the  period  for 
which  the  rate  is  made,  and  where  the  occupier  ceases  to  occupy 

.(,v)  As  to  the  construction  of  these  two  words,  vide  infra,  p.  o3(J. 
(0  U.  A.  C.  Act,  18(i2,  s.  26. 
(«)  R.  V.  Maiden  (1869),  L.  K.  i  Q.  B.  326. 
OO  U.  A.  C.  Act,  1862,  s.  21. 
(.f)  Ihid.,  s.  30. 

(^)  Note  that  the  section  does  not  apply  to  other  property,  and  see  p.  ."io,  .wpva. 
\z)  See  Appendix  IL,  infnt. 
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(ltirin<i-  the  same  period,  no  sujtplcmoiitul  list  is  necessary,  but  the 
rate  imist  he  altered  under  the  statutes  already  referred  to  (a). 

Hereditaments  becoming  rateable  in  parts. — Although  hy 
s.  25  of  the  Union  Assessment  Connnittee  Act,  l^i'rl,  the  overseers 
are  directed  to  make  a  suj)plemental  list,  whenever  ])roi)erty 
hecomes  liable  to  he  rated  in  parts  not  separately  valued  in  the 
valuation  list  in  force  (e.(/.,  when  a  house  rated  at"  one  lump  sum 
in  the  valuation  list  is  afterwards  let  out  in  fiats,  or  where  a  farm 
is  divided),  by  s.  28  of  the  same  Act  the  overseers  in  making 
the  rate  are  empowered  to  apportion  the  rateable  value  of  the 
\vhole  hereditament  among  the  several  parts,  whether  a  supple- 
mental list  showing  the  values  of  the  sej)arate  parts  has  been  made 
or  not.  This  provision  is  perhaps  intended  mainly  as  a  temporary 
measure  pending  the  making  of  a  supplemental  list  for  the  same 
property,  or  is  to  be  limited  in  its  ap})Hcation  to  such  pro})erty  as 
Jlt^ricultural  land,  which  may  be  valued  by  the  acre,  where  no 
sjiecial  value  attaches  to  one  part  more  than  to  another.  The 
nlothod  of  aiiportionment  by  the  overseers,  free  from  the  control 
of  the  assessment  committee,  seems  to  l)e  inai)propriate  to  the 
valuation  of  large  buildings  in  towns,  where  considerable 
difference  of  opinion  may  exist  as  to  the  relative  values  of  the 
seVel'al  floors  :  and  it  is  submitted  that  the  overseers,  whenever  it 
becomes  necessary  to  make  an  apportionment  (as  a  temporary 
measure)  for  the  purpose  of  collecting  a  ])articular  rate,  should,  as 
soon  as  possible,  proceed  to  make  a  sap})lcmental  list  containing 
the  property  affected  (A). 

Property  increased  or  reduced  in  value. — The  overseers  are 
to  make  a  supplemental  list  whenever  ])ro})erty  is  increased  or 
reduced  in  value,  "  whether  by  building,  destruction  of  building, 
or  other  alteration  in  the  condition  thereof,  or  otherw/se "  (r). 
The  question  may  arise  whether  the  two  last  words  let  in  all 
alterations  of  value  from  whatever  cause,  or  whether  they  ought 
to  be  construed  in  the  "  ejusdem  generis  "  sense,  that  is,  whether 
they  ought  to  be  limited  to  alterations  of  the  same  character  as 
''  building,  or  destruction  of  building  "  {d).  Probably  they  would 
be  held  wide  enough  to  include  the  grant,  or  taking  away,  of  a 
license  whereby  a  shoj)  became  converted  into  a  public-house,  or 
vice  versd  ;  but  would  they  cover  an  alteration  in  value  due  to  the 
opening  of  a  new  bridge  some  distance  from  the  hereditament  in 
question  ?  Any  question  of  this  kind  can  be  avoided  if  the  over- 
seers, instead  of  making  a  supplemental  list  under  s.  25,  apply 

(a)    Vidf  svpra,  pp.  'A,  oo. 

(_!>)  See  p.  t!44,  infra,  as  to  the  ctt'cct  of  this  section  in  the  metropolis. 
(0  U.  A.  C.  Act,  1862,  s.  25. 

(^7)  See  En.it  and  West  India  Dock  Case,  It.  v.  Pophtr  Union  (1883).  II  Q.  P..  D, 
721.  at  p.  727. 
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to  the  assessment  coniinittee  to  direct  ii  new  valuation  of  the 
hereditument,  and  the  making  of  a  supplemental  list,  which  the 
committee  can  do  under  s.  26  of  the  Union  Assessment  (  ommittee 
Act,  1862,  "  where  they  see  fit." 

Appeal  against  the  valuation  list. — This  form  of  a})})eal 
must  be  distinguished  from  an  appeal  against  tlie  rate  made  in 
accordance  with  the  valuation  list.  The  right  of  ajipeal  against 
the  valuation  list  is  given  by  ss.  32 — 34  of  the  Union  Assessment 
Committee  Act,  1862  (e).  The  object  of  those  sections  is  to  give 
a  means  of  correcting  inequalities  as  between  one  parish  and 
another,  and  not  between  the  several  ratepayers  of  one  parish 
amongst  themselves.  The  right  of  a})peal  is  given  not  to 
individual  ratepayers,  but  to  the  overseers  ;  but  in  a  rural  parish 
having  a  parish  council,  the  right  of  ap})eal  is  now  vested  in  the 
parish  council  (/).  The  appeal  lies  to  the  quarter  sessions,  not  to 
the  special  sessions.  This  right  of  appeal  is  so  seldom  exercised 
that  it  has  been  thought  unnecessary  to  deal  with  it  further  in  this 
volume  (g). 

This  form  of  appeal  must  be  distinguished  from  the  appeal 
against  a  valuation  list  in  the  metropolis,  under  the  Valuation 
(Metropolis)  Act,  1869,  which  gives  the  right  of  appeal  to  an 
individual  ratepayer  as  a  means  of  correcting  his  own  assess- 
ment (A). 

(<')  See  Appendix  11.,  infra. 

(/)  See  the  Local  Govcrnnient  Act,  1894,  s.  6  (1)  ;  mipra.  p.  517. 
(/7)  In  Luniley's   Union    Assessment   Acts,   lltb  ed.,  at  pp.   60 — 08,  this  form  of 
appeal  is  further  considered. 
(A)   Vide  infra,  pp.  666,  673. 
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Appeals  to  special  sessions  and  quarter  sessions  dis- 
tinguished.— The  right  of  ;4)pc';il  against  a  rate  to  (juarter  sessions 
was  originally  given  by  s.  5  of  the  Statute  of  Elizabeth,  which  has 
been  amended  by  later  Acts  (a).  The  right  of  appeal  to  special 
sessions,  and  from  special  sessions  to  quarter  sessions,  was  given 
by  ss.  6  and  7  of  the  Parochial  Assessments  Act,  1836  {b).  An 
appeal  against  a  rate  may  be  taken  direct  to  quarter  sessions  upon 
any  ground,  whether  of  unfairness  of  amount,  or  of  illegality  and 
invalidity  of  the  rate  or  of  the  valuation  list  on  which  it  is  based, 
or  of  non-liability  (c).  But  an  apj)eal  can  be  taken  to  special 
sessions  upon  the  ground  only  of  "  inequality,  unfairness,  or  incor- 
rectness in  the  valuation  of  any  hereditaments  included  in  ''  the 
rate  :  and  by  the  proviso  at  the  end  of  s.  6  of  the  Parochial 
Assessments  Act,  183 G,  "  the  justices  in  special  sessions  shall  not  be 
authorised  to  inquire  into  the  liability  of  any  hereditaments  to  be 
rated,  but  only  into  the  true  value  thereof,  and  into  the  fairness  of 
the  amount  at  which  the  same  shall  have  been  rated."  So  that  an 
appeal  cannot  be  taken  to  special  sessions  on  such  grounds  as  the 

(a)  See,  especially,  17  Geo.  2.  c.  38  ;  41  Geo.  3,  c.  23,  in  Appendix  II.,  infra. 
{fS  6  &  7  Will.  4,  c.  96  :  see  Appendix  II. 

(r)  See  Chvrchtcnvflenx  uf  Birmitiffliaiii  v.  Shatv  (1849),  10  Q.  B.  8(j8,  at 
pp.  879,  880. 
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following  :  that  the  rate  itself  is  a  nullity  ;  that  some  person  is 
wrongly  omitted  ;  that  the  appellant  is  not  an  occupier  of  the 
laud  for  which  he  is  rated  ;  that  he  is  specially  exempt  by  statute. 
Whenever  there  is  any  good  ground  for  appealing,  the  appellant 
maj  always  appeal  direct  to  quarter  sessions  ;  and  it  is  only  upon 
questions  of  "inequality,  unfairness,  or  incorrectness  in  valuation" 
that  he  has  even  the  option  of  appealing  to  special  sessions.  In 
considering  whether  to  exercise  this  option  it  must  be  remembered 
that  an  appeal  to  special  sessions  is  generally  as  speedy  as,  and  less 
costly  than,  an  appeal  to  quarter  sessions  ;  but  while  an  appellant 
can  a})})eal  from  the  special  sessions  to  quarter  sessions  (cZ),  the 
same  right  of  appeal  is  given  to  the  respondents,  including  the 
assessment  committee  (e).  So  that  an  appellant  who  succeeds  at 
special  sessions  may  find  that  he  has  to  incur  the  cost  of  resisting 
an  appeal  to  quarter  sessions.  It  is  therefore  not  advisable  to 
ap})eal  to  special  sessions  where  the  amount  at  stake  is  very  large, 
or  the  decision  may  involve  some  important  question  of  ])rinciple. 

Time  for  appealing  to  special  sessions,  and  conditions  pre- 
cedent.-^The  justices  for  every  petty  sessions  division  must  hold 
a  special  sessions  for  hearing  a})peals  against  rates  four  times  a 
year,  and  must  give  public  notice  at  the  church  doors  of  the  time 
and  place  of  holding  such  sessions  (/).  "Special  sessions"  are 
petty  sessions  held  on  a  particular  day  for  a  particular  purpose  (r/). 
It  has  been  held  that,  although  the  Parochial  Assessments  Act, 
1836  (which  created  the  right  of  appeal)  does  not  mention  any 
limit  of  time  for  appealing,  the  appeal  must  be  to  the  "next 
practicable  sessions "  in  the  same  w'ay  as  an  appeal  to  quarter 
sessions  under  17  Geo.  2,  c.  38  (/<).  The  meaning  of  the  phrase 
"  the  next  practicable  sessions "  will  be  considered  in  dealing 
with  appeals  to  quarter  sessions  (i).  It  is  submitted  that  the  right 
of  appeal  given  by  the  Parochial  Assessments  Act,  1836,  is  an 
additional  right  of  appeal,  so  that  if  the  "next  practicable"  quarter 
sessions  ha[)pen  to  be  held  first,  the  appellant  may  pass  them  by, 
and  appeal  to  the  next  practicable  special  sessions  (k). 

The  second  proviso  in  s.  7  expressly  preserves  the  right  of  appeal 
to  quarter    sessions,   so  that   if   the    "  next  practicable  "    sjjecial 

(^/)  Under  s.  (5  of  the  J^arochial  Assessments  Act,  183(;. 

(r)  Jii7'ictoicit  find  LUuiidlocs  Unimt  v.  Prijcc  Jones  (1881),  -15  J.  1'.  407. 

(/)  rarochial  Assessments  Act,  18H(),  s.  6  :  see  Appendix  II.  Note  that  the 
section  is  I'cpcaled  as  to  the  "  metropolis  "  by  s.  77  of  the  Valuation  (Metropolis) 
Act,  18(;y. 

0/)  Per  Lopes.  L.J.  :  Ex  parte  Orer.srcrs  of  Worluiuiton,  [181)1]  1  Q.  B.  410, 
atp.-418. 

(/()  R.  V.  Traford  (1850),  1.5  Q.  B.  200;  S.  C.  snh  nom.  li.  v.  Lancashire  JJ., 
I'.t  L.  J.  M.  C.  199  ;  followed  in  R.  v.  Ilammoiul  (1850),  4  New  Sess.  Cas.  316. 

(/)   Infra,  p.  570. 

(/.)  This  seems  to  be  im])lied  in  the  decision  in  R.  v.  Trafl'ord,  vhi  aupra,  if  the 
dates  are  looked  at.  Otherwise  there  would  have  been  a  short  answer  to  the  case  if 
the  appellant  was  bound  to  go.  at  the  latest,  to  the  next  jjracticable  quarter  sessions. 
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sessions   happen    to   come  first,   the  uppeHant    may  wait  till    the 
"  next  practicabk^  "  quarter  sessions. 

Before  ai)pealin<>;  to  s})ecial  sessions,  the  appeUant  must  have 
given  to  the  assessment  committee  notice  of"  ohjection  against  the 
vahiation  list  and  must  have  failed  to  obtain  relief  (/).  The  effect 
of  this  requirement  is  considered  in  th(^  chapter  dealing  with  the 
right  of  appeal  to  (juarter  sessions  (//<). 

Notice  of  appeal  to  special  sessions. — After  failing  to  obtain 
relief  from  the  assessment  committee,  the  appellant  must  give  to 
the  committee  twenty-one  days'  notice  in  writing  (ii)  previous  to 
the  special  sessions,  of  the  intention  to  appeal,  and  the  grounds 
thereof  (o).  By  the  Parochial  Assessments  Act,  I606,  s.  6,  notice 
in  writing  "under  the  hand  of  the  complainant"  (p)  was  to  be 
given  "  seven  days  at  least "  {(j)  before  the  day  appointed  for  the 
s})ecial  sessions  to  the  "  collector,  overseers,  or  other  persons  by 
whom  the  rate  was  made  "  (r).  In  li.  v.  Devon  J  J.  (s),  it  was 
held  that  notice  given  to  one  only  of  the  overseers  was  sufficient. 
The  Poor  Rate  Act,  1801  (t),  which  requires  service  of  notice  on 
the  overseers,  "or  any  two  or  more  of  them,"  in  the  case  of 
appeals  to  quarter  sessions,  was  apparently  held  not  to  a})ply  to 
appeals  to  special  sessions  on  this  point. 

The  effect  of  the  Local  Government  Act,  1894,  upon  the  question 
whether  the  parish  council,  or  parish  meeting,  or  some  other 
authority,  are  now  entitled  to  notice  of  appeal  in  addition  to,  or 
in  substitution  for,  the  overseers,  and  the  position  of  the  church- 
wardens are  considered  below  (x). 

The  giving  of  the  prescribed  notices  is  a  condition  precedent  to 
the  hearing  of  the  appeal,  and  if  they  have  not  been  given  the 
appeal  must  be  dismissed,  for  the  power  to  enter  and  res})ite  an 
appeal,  given  to  quarter  sessions  by  17  Geo.  2,  c.  38,  s.  4  (x),  does 
not  extend  to  special  sessions  («/). 

The  entry  of  the  appeal  with  the  clerk  of  the  justices  for  the 
petty  sessional  division  may  perhaps  be  affected  by  rules  of  practice 

(0  U.  A.  C.  A.  Act,  1864,  s.  1  :  see  Appendix  II.,  htfra. 

(ill)  Infra,  p.  553. 

(.«)  In  counting  the  twenty-one  days,  one  day  must  be  reckoned  inclusively  and 
one  exclusively  :  i?.  v.  West  Riding  JJ.  (1833),  -1  B.  &  A.  685.  As  to  the  method 
of  service,  ride  infra,  p.  579. 

00  U.  A.  C.  A.  Act,  1864,  s.  I  :  see  Appendix  II. 

(y>)  It  will  be  safest  for  the  appellant  to  assume  that  notice  signed  by  the  appel- 
lant's solicitor  is  not  sufficient ;  but  see  R.  v.  Kent  J  J.  (1873),  L.  K.  8  Q.  B  305  ; 
infra,  p.  580,  note  (^')- 

((/)  Seven  days  must  intervene  between  the  day  on  which  notice  is  given  and  the 
day  on  which  the  sessions  are  held  :  see  R.  v.  Shropshire  J  J.  (1838),  8  A.  &E,  173  ; 
Mitchell  v.  Foster  (1840),  12  A.  &  E.  472. 

(r)  As  to  the  method  of  service,  vide  infra,  p.  580. 

(.v)  (1848),  3  New  Sess.  Cas.  96. 

(i)  41  Geo.  3,  c.  23,  s.  6  :  see  Appendix  II.,  infra.  («)   Vide  infra,  p.  577. 

(«)  Vide  infra,  p.  574,  and  contrast  that  section  with  s.  6  of  the  Parochial 
Assessments  Act,  1836  ;  both  Acts  are  set  out  in  Appendix  II. 

(y)  R.  V.  Tewheshunj  JJ.,  [1903]  1  K.  B.  39  ;  Kyde  &  Konstam's  Rat.  App- 
(1894—1904)  312, 
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or  standino-  orders  of  the  court.  Althono;h  the  justices  cannot 
refuse  altogether  to  entertain  an  appeal  merely  on  account  of  non- 
compliance with  their  rules,  if  those  rules  impose  a  fresh  condition 
not  required  by  statute,  yet  it  woul.l  probably  be  held  that  the 
justices  could  order  an  adjourn inont  of  the  hearing  at  the  cost  of 
the  appellant,  if  the  rules  as  to  the  entry  of  the  appeal  were  not 
complied  with  (c). 

Appearance  of  assessment  committee  as  respondents. — The 

assessment  committee  have  the  same  right  (subject  to  the  same 
conditions)  of  appearing  as  respondents  to  an  appeal,  at  special 
sessions  as  at  quarter  sessions  (a)  :  their  right  to  appear  and  their 
rights  and  liabilities  as  to  costs  will  be  considered  hereafter  (h). 

Powers  of  special  sessions. — By  s.  7  of  the  Parochial  Assess- 
ments Act,  1836,  the  justices  in  special  sessions  "  shall  for  the 
aforesaid  purpose  [i.e.,  for  the  purpose  of  hearing  appeals  under 
s.  6]  have  all  the  powers  of  amending  or  quashing  any  rate  so 
objected  to  of  any  parish  or  other  district  within  their  division, 
and  likewise  of  awarding  costs  to  be  paid  by  or  to  any  of  the 
parties,  and  of  recovering  such  costs,  which  any  court  of  quarter 
sessions  has  upon  appeals  from  any  such  rate,  e.rcept  as  lierein 
excepted.^'  The  words  printed  in  italics  seem  to  show  clearly  that 
the  special  sessions  would  have  no  power  to  amend  a  rate  by 
inserting  names  which  are  omitted,  or  by  striking  out  the  name 
of  an  occupier  on  the  ground  that  he  was  specially  exempt  ;  for 
the  appeals  which  the  special  sessions  are  authorised  to  hear  under 
s.  6,  are  limited  to  appeals  on  the  ground  of  unfair  valuation  (c). 
The  powers  of  quarter  sessions  to  amend  a  rate  (d),  and  to  award 
costs  to  the  parties  (e),  will  be  considered  hereafter. 

There  is  a  difficulty  as  to  costs  at  special  sessions  where  an 
appellant,  after  giving  notice  of  appeal,  does  not  enter  it.  It 
is  clear  that  at  the  date  of  the  passing  of  the  Parochial  Assess- 
ments Act,  1836,  quarter  sessions  had  no  power  to  make  any  order 
as  to  costs  of  an  appeal,  of  which  notice  had  been  given,  but  which 
was  not  entered,  and  that  power  to  make  such  an  order  was  first 
given  to  quarter  sessions  by  s.  6  of  the  Quarter  Sessions  Act, 
1849  (/).  The  Parochial  Assessments  Act,  1836,  by  s.  7,  provides 
that  special  sessions  "  shall  .  .  .  have  all  the  powers  . 
of  awarding  costs,  which  any  court  of  quarter  sessions  has  upon 
appeals,  etc."  The  question,  therefore,  is  whether  this  section  gives 
to  special  sessions  all  the  powers  as  to  costs  which  quarter  sessions 

(r)  See  B.  v.  Patdt-tt  (1878),  L.  1{.  8  Q.  B.  4;»1  :  li.  v.  Bird,  [1898]  2  Q.  B.  840 ; 
et  vide  iitjra,  pp.  584,  oHo. 

(«)  U.  A.  C.  A.  Act,  1864.  s.  2  :  see  ApiMJiulix  II.,  infra. 

lb)  Injra,  pp.  590,  599.  0/)    Vidr  infra,  p.  592. 

(<•)    Videsnpra,\>.  'i'i^S.  CO    f'idr  i/i/rii,  p.  B97. 

(/  )   12  ic  13  Vict.  c.  45,  commonly  callel  "  BaiaeV  Act,'"  ri(/c^  infra,  p.  598. 
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had  wlion  the  Act  of  1836  was  passed,  or  all  the  powers  which  tor 
the  time  beiiio-  quarter  sessions  nuiy  have,  it  the  I'ornier  is  the 
true  construction,  .special  sessions  can  make  no  order  as  to  costs  of 
an  ajjpeal  which  is  not  entered  ;  if  the  latter  is  the  true  construc- 
tion, thev  can  make  such  an  order.  In  li.  v.  Norman.  (7),  the 
special  sessions  had  i-efused  (o  make  such  an  order  on  the  around 
that  they  had  no  jurisdiction  ;  a  rul(>  ii/s/'  under  11  &  12  Vict. 
c.  44,  to  hear  and  determine  the  application  for  costs  was  oranted 
by  ^VILLs  and  Kennedy,  J. I.,  and  was  afterwards  made  absolute 
by  Lord  Alverstone,  ('..!.,  and  LAWiiANCE,  J.  ;  but  the  dc^cision 
cannot  l)e  ref^arded  as  of  hioh  authority,  because  nobody  appeared 
to  show  cause,  and  the  I'ule  was  made  al)solute  without  calling' 
upon  counsel  to  support  it. 

It  seems  clear  that  the  special  sessions  have  no  jiower  to  order 
an  appeal  to  be  referred  to  arbitration.  It  may  be  noticed  that 
s.  115  of  Baines'  Act  (A),  which  enables  quarter  sessions  to  reter 
an  appeal  to  arbitration,  does  not  apply  to  special  sessions. 

The  question  whether  particular  justices  may  be  ilis([ualilied,  as 
ratepayers  or  otherwise,  for  hearing  an  ap]ieal  at  special  sessions, 
may  be  conveniently  deferred  until  we  deal  with  disqualifications 
at  ({uarter  sessions  (/). 

Although  IS.  G  of  the  Parochial  Assessments  Act,  188G,  enacts 
that  the  decision  of  the  special  sessions  ''  shall  be  binding  and 
conclusive  on  the  parties  "  imless  the  person  impugning  the  decision 
shall  appeal  to  quarter  sessions  wathin  the  time  specified  in  the 
section,  this  merely  makes  the  decision  conclusive  as  to  the  particular 
rate  the  subject  of  the  ap})eal,  and  a  fresh  appeal  may  be  l)rought 
against  any  subsequent  rate,  whether  liased  on  the  same  valuation 
list,  or  not,  direct  to  quarter  sessions  (/•).  or  (it  is  submitted)  to 
special  sessions. 

Statement  of  a  case  for  the  opinion  of  the  King's  Bench 
Division. — It  is  very  douI)tful  whether  the  special  sessions  can 
state  a  case  for  the  opinion  of  th(>  King's  l)ench  Division,  if  any 
point  of  law  arises.  In  Wlweler  v.  Orerseers  of  Burmiiniton  (/), 
it  was  held  that  special  sessions  had  no  power  to  state  a  case  under 
s.  2  of  the  Summary  Jurisdiction  Act,  18o7  (m),  which  enables  a 
partv  aggrieved  by  the  determination  by  justices  of  any  "infor- 
mation or  complaint"  to  ask  for  a  case.  The  dilHculty  that  an 
appeal  against  a  rate  is  not  an  "  information  or  complaint,"  is, 
perhaps,  met  by  s.  33  of  the  Summary  Jurisdiction  Act,  1879, 
under   which  any  person   '.'  aggrieved   who   desires   to  question  a 

(r/)  April  ITtli,  1901  ;  not  reported  ;  from  tlie  writer's  MS.  notes. 

(/()   12  &  13  Viet.  c.  4.")  :  see  Appendix  II..  'uifni. 

(/■)    Vide  Infra,  pp.  .58ti— 590. 

(/<•)  11.  V.  /;.y.sr.r  ././..  [1902]  I  K.  V,.  18(1.  at  p.  184. 

(/)  (18(J0).  29  L.  J.  M.  C.  175  n.  (///)  20  &  21  Vict.  c.  43. 
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conviction,  order,  determination,  or  other  proceedino-  of  a  court  of 
smnmary  jurisdiction,"  may  apply  for  a  case  ;  but  this  section 
leaves  open  the  still  more  difficult  question,  whether  justices  sitting; 
in  special  sessions  to  hear  a  rating  appeal  are  "  a  court  of 
summary  jurisdiction."  The  writer  is  of  opinion  that  they  are 
not  (v?.),  and  it  will  in  any  event  be  safer  (if  any  point  of  law 
arises,  and  the  parties  will  consent  to  the  course  proposed)  not  to 
ajiply  for  a  case  under  the  fSummary  Jurisdiction  Act,  1879,  s.  3)5, 
but  to  give  notice  of  appeal  to  quarter  sessions,  and  then  to  state  a 
case  for  the  opinion  of  the  High  Court  under  s.  11  of  12  &  13  Vict. 
c.  45  (o),  when  the  case  will  be  decided  without  the  necessitv  of  a 
hearing  at  quarter  sessions. 

Appeal  from  special  sessions  to  quarter  sessions  :  under 
what  Act? — The  Parochial  Assessments  Act,  183(j,  by  s.  (j  (j>), 
gives  a  right  of  appeal  from  special  sessions  to  quarter  sessions, 
on  an  appeal  against  a  rate.  It  has  been  suggested  that  the 
procedure  as  to  notices,  etc.,  is  now  governed  by  s.  31  of  the 
Summary  Jurisdiction  Act,  1879.  The  writer  is  of  opinion  that 
that  Act  does  not  apply,  but  as  his  opinion  differs  from  that  stated 
in  at  least  one  text  book  of  good  authority,  it  seems  desirable  to 
give  the  reason  for  the  conclusion  that  the  procedure  is  regulated 
by  the  Act  of  1836  (<j),  and  not  by  the  Summary  Jurisdiction  Act, 
1879.  The  question  which  of  the  two  Acts  applies  is  of  vital 
importance,  because  the  time  for  appealing,  the  persons  entitled  to 
notice,  and  the  quarter  sessions  to  which  the  appeal  must  betaken, 
are  not  the  same  under  the  two  Acts. 

The  Summary  Jurisdiction  Act,  1879,  s.  31,  enacts  that  "  where 
any  person  is  authorised  In/  this  Act  or  hy  awj  future  Act  to  appeal 
from  the  conviction  or  order  of  a  court  of  summary  jurisdiction  to 
a  court  of  general  or  quarter  sessions,  he  may  appeal  to  such 
court,  subject  to  the  conditions  and  regulations"  specified  in  the 
section.  The  words  here  printed  in  italics  are  repealed  by  s.  4 
of  the  Summary  Jurisdiction  Act,  1884  :  so  that,  while  in  its 
original  form  s.  31  of  the  Act  of  1879  could  not  possibly  apply  to 
appeals  under  the  Parochial  Assessments  Act  ,1836,  after  the  repeal 
of  the  words  referred  to  it  might  possibly  be  said  to  do  so. 

In  order  that  it  should  so  apply,  two  points  must  be  proved  : 
viz.  (1)  that  special  sessions  sitting  to  hear  an  appeal  against  a 
rate  under  s.  6  of  the  Parochial  Assessments  Act,  1836,  constitute 
a  "  court  of  summary  jurisdiction  "  ;  and  (2)  that  the  decision  on 

(«)  The  reasons  for  this  opinion  are  given  infra,  p.  544. 

(<>)  This  course  was  suggested  by  tlie  Queen's  Bench  in  Wlifeler  v.  Overseers  of 
Burmingtoii  (1860),  29  L.  J.  M.  C.  175  n. 

(j:;)  See  Appendix  II.,  hifni. 

((/)  The  provisions  as  to  notices,  etc.,  contained  in  the  Actof  1836.  are  summarised, 
infra,  pp.  546 — 548. 
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such  an  appeal  is  a  "  comiction  or  ordor "  within  s.  31  of  the 
Summary  Jurisdiction  Act,  187i*. 

(1)  It  is  submitted  that  the  special  sessions  sitting  to  hear  such 
an  appeal  arc  not  a  "  court  of  summary  jurisdiction.*'  By  s.  13 
of  the  Interpretation  Act,  1889  (r),  in  every  Act,  "  unless  the 
contrary  intention  appears,"  the  expression  "  court  of  summary 
jurisdiction  "  means  ''  any  justice  or  justices  of  the  peace,  or  other 
magistrate,  hy  whatever  name  called,  to  whom  jurisdiction  is  u;iven 
by,  or  who  is  authorised  to  act  under,  the  Summary  Jurisdiction 
Acts,  .  .  .  and  whether  acting  under  the  Summary  Jurisdiction 
Acts,  or  any  of  them,  or  uniler  any  other  Act,  or  by  virtue  of  his 
commission,  or  under  the  common  law.''  Notwithstanding  the 
wide  language  here  used,  it  was  held  in  J^onlterx.  Kent,JJ.{s), 
that  justices  at  a  licensing  meeting  are  not  a  "  court  of  summary 
jurisdiction,"  and  it  is  submitted  that  the  reasons  given  for  that 
decision  afford  strong  grounds  for  contending  that  justices  sitting 
in  special  sessions  to  hear  rating  appeals  do  not  constitute  a  "  court 
of  summary  jurisdiction."  Thus  Lord  Davey  said  (<)  that  the 
words  of  the  definition  in  the  Interpretation  Act,  1889,  must  be 
read  in  the  same  sense  as  that  in  which  they  were  used  in  the 
repealed  section  (s.  7  of  the  Summary  Jurisdiction  Act,  1884), 
which  did  not  apply  to  justices  "  except  when  sitting  as  a  court 
and  exercising  summaiy  jurisdiction."  And  Lord  Halsbury,  L.C, 
said  (m),  "  a  court  of  summary  jurisdiction  must,  of  course,  be  a 
court,  and  the  words  '  summary  jurisdiction  '  appear  to  me  to  refer 
to  a  procedure  primarily,  at  all  events,  criminal,  wherein  the  court 
does  not  proceed  on  the  finding  of  a  grand  jury  or  information  bv 
the  Attorney-General,  but  has  the  power  to  deal  with  an  offence 
without  those  provisions  which  the  original  constitution  of  this 
country  enforced  as  a  security  fVjr  the  subject  against  criminal 
procedure." 

The  various  cases  in  which  "  summary  jurisdiction  "  may  be 
exercised  can  (it  seems)  be  regarded  as  so  many  exceptions  from 
the  common  law  rule  that  an  offender  must  be  tried  l)y  a  jury. 
An  appeal  against  a  rate  under  the  Statute  of  Elizabeth  and  the 
amending  Acts,  17  Geo.  2,  c.  38,  and  41  Geo.  3,  c.  23,  was  in  no 
case  tried  In'  a  jury,  nor  can  any  of  the  parties  be  regarded  as  an 
offender,  on  trial  ;  and  there  seems  no  more  reason  for  sa^'ing 
that  justices  sitting  in  special  sessions  to  hear  a  rating  appeal 
constitute  a  "  court  of  summary  jurisdiction  "  than  for  saying  that 
justices  sitting  in  quarter  sessions  to  hear  an  appeal  from  special 
sessions  (or  to  hear  an  original  appeal  against  a  rate)  constitute  a 
court  of  summary  jurisdiction.  And  if  the  definition  in  the 
Interpretation  Act,    1889,   is  limited   (as   it    must  apparently    be 

(/•)  This  Act  repeals  and  re-enacts  the  definition  oivcn  in  s.  50  of  the  Summary 
Jurisdiction  Act,  187'.t,  as  extended  by  s.  7  of  the  Saminary  Jurisdiction  Act,  1884. 
(.«)  [1897]  AC.  ri.56. 
(0   [1897J  A.  C,  at  p.  .578.  («)  Ihiil..  p.  563. 
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liiiiiteJ)  so  as  to  prevent  a  court  of  quarter  sessions,  sitting  to  hear 
either  form  o£  appeal,  from  coming  within  the  term  "court  of 
summary  jurisdiction,"  it  is  submitted  that  the  definition  must 
ahnost  necessarily  be  construed  so  as  to  exclude  special  sessions 
sitting  to  hear  an  appeal  against  a  rate. 

(2)  Assuming  that  the  view  here  stated  is  wrong,  the  question 
remains  whether  a  decision  of  the  special  sessions  on  such  an 
appeal  is  a  "conviction  or  order"  within  s.  lil.  of  the  Summary 
Jurisdiction  Act,  1879.  There  is  no  doubt  that  the  word  "order  " 
if  it  stood  by  itself  in  the  section,  is  sufficiently  wide  to  cover  the 
decision  in  a  rating  appeal,  and  the  word  "  order  "  is  in  fact  twice 
used  in  s.  7  of  the  Parochial  Assessments  Act,  1836.  But  though 
the  same  word  is  used  in  the  two  Acts,  it  does  not  necessarily 
follow  that  it  is  used  in  the  same  sense.  In  Boidter  v.  Kent  J  J.  (.f) 
it  was  held  that  the  words  "conviction  or  order"  in  s.  31  of  the 
Summary  Jurisdiction  Act,  1879,  were  used  in  their  strict  technical 
sense  for  a  decision  following  an  information  or  complaint.  And 
it  has  been  expressly  decided  that  an  appeal  against  a  rate  to 
special  sessions  is  not  an  information  or  complaint  (//).  Again,  in 
a  case  in  which  the  special  sessions  dismiss  the  appeal,  making  no 
alteration  in  the  rate,  and  their  decision  is  reversed  by  the  quarter 
sessions,  it  is  almost  impossible  to  apply  the  direction  of  sub-s.  (6) 
of  s.  31  of  the  Summary  Jurisdiction  Act,  1879,  that  the  clerk  of 
the  peace  shall  indorse  on  the  conviction  or  order  appealed  against 
a  memorandum  of  the  decision  of  the  ( Jourt  of  Appeal  (c). 

To  what  sessions  the  appeal  lies. — By  s.  6  of  the  Parochial 
Assessments  Act,  183(J  (a),  the  a})peal  is  to  be  to  "  the  next  general 
sessions  or  quarter  sessions  "  after  recognizances  are  entered  into. 
Although  in  some  places  "  general  sessions "  are  held  which 
are  distinct  from  "  quarter  sessions,"  it  is  submitted  that  if  the 
"general  sessions"  happen  to  come  first,  the  appellant  is  entitled 
to  ])ass  them  by,  and  wait  till  the  quarter  sessions  {li)  ;  the  words 
in  the  Act,  "  general  sessions "  and  "  quarter  sessions,"  being 
regarded  as  two  expressions  meaning  the  same  thing,  and  appl3'ing 
only  to  "  quarter  sessions  "  strictly  so  called.  It  must  be  noticed 
that  immediately  after  the  words  "  general  sessions  or  quarter 
sessions,"  the  section  speaks  of  costs  "  awarded  by  the  justices  at 
such  quarter  sessions  "  (without  mentioning"  general  sessions),  as 

(.r)  [1S1I7]  A.  C.  556  ;  see  pp.  567,  568.  The  use  of  the  words  "conviction,  order, 
determination,  or  other  proceeding,"  in  s.  3S  proves  that  in  /////^section,  at  all  events, 
the  word  "  order  "  cannot  include  every  decision  of  a  court  of  suniinary  jurisdiction. 

(//)  ]\7ii't'lcr  V.  O rn'.t('r r.i  of  Biinii/nt/fiin  (IS(IU),  2!t  L.  J.  M.  C.  175  n  ;  xiijira, 
p.  542. 

(r)  Compare  the  reasoning  of  Lord  Herschell.  in  Jimdti-r  v.  Kent  JJ.,  [18'J7] 
A.  C.  556,  at  p.  566. 

(«)  Set  out  in  Appendix  II.,  infra. 

(i)   Cf.  R.  V.  Lomhm  JJ.  (1812),  15  East.  6S2,  Infra,  p.  508. 

E.  2   N 
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tbougli    "quarter    sessions"   was   ti    sufficient    description   of   the 
sessions  intended. 

It  seems  that  the  appeal  must  be  from  the  special  sessions  in 
a  quarter  sessions  borough  to  the  recorder  sittino-  as  the  court  of 
quarter  sessions  for  that  borouoh  (c),  and  from  the  special  sessions 
not  within  a  quarter  sessions  borou<:;]i  to  the  quarter  sessions  for 
the  county,  notwithstanding  s.  27  of  the  Poor  Law  Amendment 
Act,  1867  ((0- 

Notice  of  appeal  from  special  sessions. — In  the  following 
paragraphs  it  is  assumed  that  s.  'M  of  the  Sununary  Jurisdiction 
Act,  1879,  does  not  apjjly  to  an  appeal  from  the  decision  of  special 
sessions  on  a  rating  appeal  {<'). 

By  s,  6  of  the  Parochial  Assessments  Act,  18:5(J  (/),  the  person 
impugning  the  decision  of  s})ecial  sessions  must  (within  fourteen 
days  after  the  decision  has  been  made)  give  notice  in  writing  of 
his  intention  of  appealing,  and  of  the  matter  or  cause  of  such 
appeal,  "  to  the  person  or  persons  in  whose  favour  such  decision 
shall  have  been  made."  In  the  case  of  an  appeal  by  a  ratepayer 
from  a  decision  of  special  sessions,  it  seems  clear  that  the  persons 
entitled  to  notice  are  (1)  the  assessment  committee,  and  (2)  the 
overseers  (or,  in  a  rural  parish,  the  parish  coinicil).  And  it  has 
been  held  at  quarter  sessions  (<f),  that  failure  to  give  notice  to  the 
parish  council  is  a  fatal  objection  to  the  hearing  of  an  appeal  from 
special  sessions  ;  though  the  same  court  held  on  the  same  day,  that 
(in  the  case  of  an  appeal  against  a  rate  direct  to  quarter  sessions) 
the  defect  could  be  cured  by  entering  the  appeal  and  respiting  it 
to  the  next  sessions.  These  decisions  imply  that  the  directions  of 
17  Geo.  2,  c.  38,  s.  4  (A)  (which  require  the  justices  to  adjourn 
the  appeal  to  the  next  sessions  where  reasonable  notice  has  not 
been  given),  do  not  apply  to  aj^peals  from  special  sessions  ;  and 
this  view  is  supported  by  li.  v.  TewkesJntrij  JJ.  (?"),  in  which  it 
was  said  that  the  Parochial  Assessments  Act,  18150,  s,  6,  gave  "  a 
special  remedy  with  special  limitations," 

There  is  a  difficulty  about  the  length  of  notice  to  which  the 
several  respondents  are  entitled,  and  this  difficidty  may  affect  the 
question  to  what  sessions  th(^  appeal   must  be  taken.     In  s.  (]  of 

(c)  See  the  Municipal  Corp mitioiis  Act,  18S2,  s.  105,  iiml  tlie  liiterpn'tiitioii  Act. 
lS8it.  s.  1H(14). 

(^(l)    ]'iilr  infra,  pj).  nfi'i,  507, 

(<-)  Tiie  reasons  for  this  opinion  are  given,  xnprii,  pp.  54;i — 545. 

(/)  See  Apjtendix  11.,  infra. 

{(/')  IlunciU'h  V.  Brailford-on-Avoii  Uiiian,  October  IStth,  1897,  rnram  Wilts 
quarter  sessions  (Lord  LUDLoW,  L.J.,  sitting  as  chairma)i).  The  writer  is  indebted 
for  this  information  to  tiie  junior  counsel  for  the  respondents,  who  vouches  for  the 
accuracy  of  a  short  report  of  the  case  in  the  Poor  Law  ( )fiicers'  Journal  for  November 
5th,  1897. 

(/()  See  Appendix  II.,  hifra  ;  and  as  to  the  effect  of  that  section  in  appeals  dii-ect 
to  quarter  sessions,  ride  infra,  p.  574. 

(i)  [19U3]  1  K.  B.  39  ;  Hv<le  cV  Koiistani's  Kat.  Apji.  (1894—1904)  312  :  supra, 
p.  540, 
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the  Parochial  Assessments  Act,  1830,  the  directions  as  to  recog- 
nizances (which  are  considered  below)  imply  that  the  appeal  should 
be  entered  at  "'  the  next  general  sessions  or  quarter  sessions "  (X.) 
after  the  recognizances  ai-e  entered  into,  and  the  section  does  not 
require  any  specific  number  of  days'  notice.  But  by  s.  1  of  the 
Quarter  Sessions  Act,  1849  (/),  "  in  every  case  of  appeal  [with 
exceptions  not  now  material]  to  any  court  of  quarter  sessions 
fourteen  clear  days'  notice  (m)  of  appeal  at  least  shall  be  given, 
alid  such  shall  be  sufficient  notice,  any  Act  or  Acts,  or  any  rule  or 
practice  of  any  court  or  courts,  to  the  contrary  notwithstanding," 
etc.  It  seems  clear  that  this  section  applies  to  the  notice  to  be 
given  to  the  overseers  (or  parish  council  as  the  case  may  be).  It 
may,  perhaps,  be  held  that  where  the  assessment  committee  are 
among  the  respondents,  twenty-one  days'  notice  must  be  given  to 
tJiem,  under  s.  1  of  the  Union  Assessment  Committee  Amendment 
Act,  1861  (/i)  ;  although  that  section  appears  to  apply  to  an  appeal 
direct  to  quarter  sessions  against  a  rate,  but  not  to  an  appeal 
against  a  decision  of  special  sessions.  It  is,  perhaps,  advisable 
(where  it  is  possible  to  do  so)  to  give  twenty-one  days'  notice  to 
the  assessment  committee. 

Assuming  that  fourteen  days'  notice  is  necessary,  there  may 
not  be  time  to  give  so  long  a  notice  for  the  "  next  general  sessions 
or  quarter  sessions,"  after  recognizances  are  entered  into  :  in  that 
case  it  becomes  very  difficult  to  determine  whether  the  appellant 
is  bound  to  enter  his  appeal  at  those  sessions,  although  the  appeal 
cannot  then  be  tried  owing  to  the  insufficiency  of  the  notice.  If 
the  decisions  as  to  the  entry  of  appeals  direct  to  quarter  sessions 
against  a  rate  (o)  can  be  treated  as  analogous,  it  may  perhaps  be 
held  that  the  effect  of  12  &  13  Vict.  c.  45,  s.  1  (requiring  fourteen 
days'  notice),  is  to  render  it  necessary  to  construe  the  words  "  next 
general  sessions  or  quarter  sessions "  in  s.  6  of  the  Parochial 
Assessments  Act,  1836,  as  meaning  "  the  next  practicable  general 
sessions  or  quarter  sessions  at  which  an  appeal  can  be  eflPectually 
entered."  An  appellant  will  do  well  to  avoid  difficult  questions 
of  this  kind  by  making  up  his  mind  beforehand  whether  to  appeal 
or  not,  if  the  decision  at  special  sessions  goes  against  him. 

Recognizances. — By  s.  6  of  the  Parochial  Assessments  Act, 
1836,  the  appellant,  within  five  days  after  giving  notice  of  appeal, 
must  enter  into  recognizances  1)efore  some  justice  of  the  peace 

(A')  As  to  the  meaning  of  this  phrase,  cult'  miprd,  p.  5i5. 

(/)  12  &  13  Viet.  c.  4.).  commonly  called  Baines'  Act.  The  section  is  set  out  at 
length  in  Appendix  IL 

(«0  Fourteen  days  must  intervene  between  the  day  on  which  the  notice  is  given 
and  the  day  on  which  the  sessions  are  held  :  ride  infra,  p.  579,  note  (j-)- 

(«)  See  Appendix  II.,  iiit'rd. 

((«)  Yiih  infra,  pp.  570 — 572.  and  see,  especially,  li.  v.  Surrry  JJ.  (1880),  (!  Q.  13.  1). 
100  ;  infra,  p.  57tj, 
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with  sufficient  securities,  "conditioned  to  try  the  appeal  at  the 
then  next  general  sessions  or  (juarter  sessions  of  the  ])eace  which 
shall  first  happen,"  and  to  pay  such  costs  as  may  be  awartled.  It 
is  sufficient  if  the  recoo-nizance  l)e  entered  into  verbally  within 
the  five  days,  even  thouoji  they  be  not  perfected  till  long  after- 
wards (p).  It  will  !)('  safest  to  assume  that  the  justice  who  takes 
the  recognizances  should  have  Ix^fore  him  the  iu)tice  and  grounds 
of  appeal,  and  therefore  that  recognizances  must  lie  entered  into 
after  notice  of  appeal  has  b(>en  given  (y).  It  is  apparently  not 
necessary  that  the  recognizances  should  be  entered  into  l)efore  one 
of  the  justices  who  constituted  th(^  special  sessions  who  decided 
the  case  ;  nor  even  that  the  justice  should  be  in  the  commission 
for  the  same  county  or  borough,  if  the  ai)])ellant  resides  els<'- 
where  (r). 

Who  may  appeal  from  special  sessions,  and  on  what 
grounds. — The  right  of  a|)])eal  is  given  by  s.  (I  of  the  Parochial 
Assessments  Act,  183G  (.s),  to  "the  person  or  persons  impugning 
the  decision";  but,  having  regard  to  the  context.it  seems  thai 
only  those  persons  who  are  j)arties  to  the  a])[)eal  to  special  sessions 
can  apj)eal  to  quarter  sessions.  An  assessment  con.imittee  who 
have  a})peared  as  res[)ondents  at  special  sessions  under  s.  2  of  the 
Union  Assessment  Committee  AmendnuMit  Act,  18G4,  m.iy  appeal 
in  the  name  of  the  guardians  to  quarter  sessions  (t).  But  it  is  at 
least  doubtful  whether  an  assessment  committee,  who  took  no  steps 
to  appear  as  respondents  at  special  sessions,  could  apjieal  to  cpiarter 
sessions  (//). 

Powers  of  quarter  sessions  as  to   costs  on  appeals   from 

special  sessions. —  By  s.  G  of  the  Parochial  Assessments  Act, 
1836  (.v),  the  quarter  sessions  uj)on  hearing  and  finally  determining 
an  appeal  from  special  sessions,  "shall  and  may,  according  to  their 
discretion,  award  such  costs  to  the  partv  or  parties  aj)pealing  or 
appealed  against  as  they  shall  think  proper."  If  this  section  be 
compared  with  the  enactments  giving  power  to  deal  with  costs  in 
appeals  taken  direct  to  quarter  sessions  (//),  it  will  be  seen  that  the 
words  of  this  section   are  in   some  respects  wider,  and   aj)]iear  to 

Cp)  B.  V.  St.  Alhait.-i  JJ.  (1838),  8  A.  &  K.  932. 

((/)  See  R.  V.  Aiiglfney  J  J.,  [1892]  2  Q.  \^.  29  :  decideil   on   tlic   Siinimury  .Juris- 
diction Act,  1879,  s.  HI  (3)  ;  an, I  U.  v.  Chfuhin-  JJ.  (189(1).  CO  J.  I'.  h^T-,. 

(/•)  Of.  R.  V.  Dut'liam  J  J.,  [189.'.]  1  Q.  B.  8Ul,  decided  on  s.  31   of  the   Siimnuiry 
.lurisdiction  Act,  1879. 

(j>)  See  Appendix  II.,  iiifro. 

(0  iXi'iotoirn  and   JAanidlor.s   Uii'ion  v.  Pnjrc-Joiiex  (1881),  44  L.  T.  31U  ;  S.  ('. 
xtih  now.  R.  V.  Mniifi/nmrry.s/iirr  JJ..  aU  L.  J.  M.  (".  .52. 

(«)    (f.  R.  V.  Saliij)  JJ.  (189(!).  12  T.  L.  1{.  520  ;  ■hi/ni,  p.  r.91,  note  (<-)  ;  and  see 
the  remarks  of  A.  1j.  Smith,  L.. J.,  upon  thequestion  who  are  •■parties"  to  a  licensing 
appeal,  in  R.  v.  Londnn  JJ..  [189.")]  1  Q.  B.  016.  at  p.  (J34  ;  hut  see  also  the  comment 
thereon,  in  R.  v.  Staford.Jiirf  JJ..  [1898]  2  g.  B.  231. 
^  (.<)  Set  out  in  Appendix  II..  in/ra.  (^)    Vide  infra,  pp.  597.  598. 
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enable  the  sessions  in  appeals  under  this  section  to  give  costs  to  an 
unsuccessful  party,  which  they  canno't  do  under  the  other  enact- 
ments. Thus,  under  s.  6  of  the  Parochial  Assessments  Act,  1836, 
if  an  appellant  obtained  a  merely  nominal  reduction,  the  sessions 
could  apparently  order  him  to  pay  the  respondent's  costs  (z).  It 
is  submitted  that  the  powers  oiven  by  Baines'  Act  (12  &  13  Vict. 
c.  45),  ss.  5,  6,  to  give  costs  of  an  appeal  not  entered  or  dismissed 
for  want  of  jurisdiction,  are  cumulative,  and  may  be  exercised  on 
appeals  from  special  sessions  (a). 

Where  the  quarter  sessions,  on  an  appeal  from  special  sessions, 
reverse  the  decision  of  the  court  below,  they  have  jurisdiction  not 
only  to  set  aside  the  order  made  by  the  special  sessions  as  to  costs, 
but  also  to  order  the  ptirty  who  succeeded  at  special  sessions  to 
pay  to  the  other  party  (who  ultimately  succeeds)  his  costs  at 
special  sessions,  as  well  as  at  quarter  sessions  (b). 

Other  methods  of  reviewing  decisions  of  special  sessions. — 

If  the  special  sessions  wrongly  refuse  to  hear  an  appeal  (on  the 
ground  that  it  is  brought  too  late,  or  that  they  have  no  jurisdiction 
to  hear  it)  the  pro[)er  course  appears  to  be  to  apply  to  the  King's 
Bench  Division  for  a  numdamus  to  hear  the  appeal,  and  not  to 
a})pea]  to  the  quarter  sessions  :  for  there  cannot,  it  seems,  be  an 
appeal  until  there  is  some  decision  on  the  merits  to  appeal  from  (f). 
It  is  of  course  open  to  the  appellant  to  accept  the  decision  of  the 
special  sessions  on  the  preliminary  question  as  correct,  and  (if  it 
is  not  too  late)  to  enter  an  appeal  against  the  rate  on  the  merits 
direct  to  quarter  sessions,  as  from  the  decision  of  the  assessment 
committee. 

It  is  very  difficult  to  say  whether  an  appellant,  who  is  dissatistied 
with  the  decision  of  the  special  sessions,  can  (without  appealing 
from  that  decision  under  s.  6  of  the  Parochial  Assessments  Act, 
1836)  enter  an  appeal  direct  to  the  quarter  sessions  as  from  the 
decision  of  the  assessment  committee  under  17  Geo.  2,  c.  38,  s.  4, 
and  s.  1  of  the  Union  Assessment  (Committee  Amendment  Act, 
1864  (d).  The  Parochial  Assessments  Act,  1836,  by  s.  7,  exi)ressly 
provides  that  "  nothing  in  this  Act  contained  shall  be  construed  to 
deprive  any  person  of  the  right  to  appeal  against  any  rate  to  any 

{"-)  Cf.  London  and  Xorth  Tfr-v^'r/t  Ji'ail.  Co.  v.  Citij  of  London  Union,  Uyde's 
Kat.  App.  (1891 — 1893),  229,  decided  by  the  London  quarter  sessions  under  s.  39  of 
the  Viihiation  (Metropolis)  Act,  1869.  As  to  the  power  to  give  costs  to  an  unsuc- 
cessful appellant,  see  pp.  689,  690,  infra. 

(ii')    Vide  i'l/rii,  p.  599. 

Ih)  R.  V.  Cornwall  J./.,  [1903]  2  K.  B.  178  ;  Hyde  &  Konstam's  Kat.  App.  (189-1 
—.1901),  316, 

(<•)  Compare  the  decision  of  the  assessment  sessions  on  the  corresponding  sections 
of  the  Valuation  (Metropolis)  Act,  1869,  in  Ilaijr.^  v.  Holborn  Union,  liyde's  Rat. 
App.  (1886—1890),  199. 

{(V)  On  the  corresponding  provisions  of  the  Valuation  (Metropolis)  Act,  1869, 
ss.  19,  32,  the  assessment  sessions  held  that  the  appellant  must  proceed  by  way  of 
appeal  from  the  decision  of  the  special  sessions  :  JJdlaniij  v.  St.  Olave's  Union 
(1885),  Hyde's  Met.  Kat.  App.  401. 
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('(nirt  ol"  (juartcM*  .sessions '"  :  and  it  inay  he  said  that  this  ])r«)viso 
ovrr-rides  tlio  ciiactincnt  in  s.  (J,  tliat  the  (U'cision  of  special  sessions 
'•shall  be  binding  and  conclusive;  on  the  ])arties  "  unless  there  is 
an  appeal  against  it.  On  the  other  hand,  it  may  l)e  said  that  the 
appellant  Cwho  has  elected  to  go  first  to  special  sessions)  is  deprived 
ol"  his  right  of  ap])eal  to  (juarter  sessions,  not  l)y  reason  of  any- 
thing contained  in  the  Act  of  li>'M'>,  but  by  the  exercise  of  the 
option  given  him  by  that  Act  to  select  his  tribunal  ;  and  that  it 
is  anomalous  that  the  decision  of  an  inferior  court,  without  being 
appealed  against,  should  be  overruled  l)y  the  decision  of  a  sujierior 
court. 

Without  saying  that,  after  an  a])))eal  to  special  sessions,  the  right 
of  appeal  against  the  rate  direct  to  quarter  sessions,  as  from  the 
decision  of  tbe  assessment  connnittee,  is  taken  away,  it  is  obvious 
that  it  is  safer  to  appeal  as  from  the  s})ecial  sessions  in  the  manner 
directed  by  s.  tl  of  the  Parochial  Assessments  Act,  1^36. 
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Preliminary. — J5y  fur  the  ^i-catcr  nuinlxT  of  (Iccisions  with 
retercncc  to  the  hnv  of  ratiii^i-  have  been  oivcn  in  |)roeeetlin^s 
befrnn  by  means  of  an  ajipeal  to  (juarter  sessions  against  the  rate. 
The  right  of  appeal  to  the  ''  general  quarter  sessions  "  (without 
any  restrictions  as  to  tlie  time  for  appealing)  was  given  l)y  s.  5  of 
the  Statute  of  Eli>cal)eth  ;  the  Poor  lielief  Act,  1743  (a),  limited 
the  right  of  ap])eal  to  the  "  ue.vt  quarter  sessions,"  to  this  extent 
repealing  the  Statute  of  Elizabeth  (//)  :  by  judicial  decisions  the 
word  "next'"  has  been  construed  to  mean  "the  next  practical)le 
sessions  at  which  an  effectual  appeal  could  l)e  lodged"  (c),  and,  as 
will  l)e  seen  hereafter,  the  '"next  ])racticable  sessions"  are  at  the 
present  day  not  necessarilv  the  next  after  the  making  of  the  rate. 
The  Poor  Relief  Act,  1743,  by  s.  6,  gave  })ower  to  the  sessions  to 
amend  the  rate  without  (juashing  it  altogether  :  and  this  j)o\ver  of 
amendment  was  extended  by  the  Poor  Rate  Act,  IfSdl  ((/),  so  as 
to  include  alterations  of  the  assessments  of  persons  other  than  the 
ap])ellant. 

The  right  of  ap})eal  to  special  sessions,  and  thence  to  quarter 
sessions,  given  by  ss.  6  and  7  of  the  Parochial  Assessments  Act, 
1836,  has  been  already  considered  {e). 

We  have  already  seen  (/)  that  the  right  of  appealing  against  a 
rate  (on  questions  of  value  or  on  any  other  (juestion )  is  not  taken 
away  by  the  final  approval  of  the  valuation  list  by  the  assessment 
committee.  And,  save  that  an  objection  to  the  valuation  list 
before  an  assessment  committee  is  now  made  a  condition  ])recedent 
to  an  aj)peal  against  a  rate,  the  right  of  appeal  is  not  affected  by 
the  Union  Assessment  Acts  oidside  tlce  metropoUs. 

It  must  be  noticed  that  outside  the  metropolis  there  is  nothing 
to  corres])ond  to  the  quinquennial  system  of  revaluation,  which  is 
in  force  within  the  "metropolis,"  under  the  Valuation  (Metropolis) 
Act,  1869.  Outside  the  "  metro[)olis  "  an  appeal  can  be  entered 
against  every  succeeding  rate  as  it  is  made  (r/),  even  though  the 
quarter  sessions  may  have  just  dismissed  an  ap})eal  brougiit  ujion 
the  same  grounds  against  the  last  preceding  rate.     And  an  appel- 

('/)  17  (ieo.  2,  c.  38,  s.  4.     The  Acts  here  I'eferrcd  tu  are  set  out  in  Ajipeiidix  II., 
intra. 
\h)  11.  V.  Worcciti-riilrirc  J  J.  (181(3),  o  M.  &  S.  4.-)7. 
Cr')  It.  V.  Sii.s.-scji:  J  J.  (1812),  15  East,  206  ;  ride  infra,  p.  :>72. 
{(1)  41  Geo.  ;},  c.  2.'J,  8,  1  :  see  Ap])endix  II.,  infra. 
(f)    Vide  Kupra,  pp.  538 — 550. 
(./")    Vidi-  >,-i'/)ra,  ))p.  532,  5.33.  (y)  /?.  v.  JX^rx  J  J..  [1902]  1  K.  B.  180. 
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lant,  after  appealin^^  luisuccessfully  to  the  quarter  sessions  on  a 
question  of  value,  may  appeal  against  the  next  rate,  on  the  same 
question  of  value,  to  the  special  sessions  under  s.  (J  of  the  Parochial 
Assessments  Act,  1^36. 

Who  may  appeal. —  By  s,  4  of  the  Poor  Relief  Act,  1743  (A), 
the  right  of  appeal  is  given  to  any  person  who  is  "  aggrieved  "  (/) 
by  any  rate,  or  who  has  any  material  objection  to  any  })erson  being 
put  on  or  left  out  of  such  rate,  or  to  the  sum  charged  on  any  person 
therein.  The  language  used  seems  wide  enough  to  include  the 
owner  as  well  as  the  occupier  of  the  pro})erty,  the  rating  of  which 
is  objected  to,  where  the  owner  has  agreed  with  the  occupier  to 
pay  the  rates  ;  at  all  events,  it  would  seem  to  include  the  owner  of 
property  let  for  a  term  not  exceeding  three  months,  the  tenant 
of  which  is  entitled  to  deduct  the  rates  from  his  rent  under  s.  1  of 
the  Poor  Rate  Assessment  and  Collection  Act,  1869  (k),  as  the 
owner  in  such  a  case  is  directly  interested  in  the  amount  of 
the  assessment  on  his  property.  By  s.  13  of  the  same  Act,  where 
the  owner  has  become  liable  for  the  rates,  he  is  expressly  given  the 
same  right  of  ap})eal  as  if  he  were  the  occupier.  This  provision 
seems  to  have  been  inserted  to  make  clear  what  might  otherwise 
have  been  doubtful,  and  not  to  give  the  owner  a  right  of  appeal 
which  he  would  not  otherwise  have  possessed. 

The  conditions  precedent  to  an  appeal. — By  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act,  1861,  no  jjerson  can 
appeal  to  any  sessions  (whether  quarter  sessions  or  special  sessions) 
against  a  poor  rate  made  in  conformity  with  the  valuation  list  (/) 
ap2)roved  of  by  the  assessment  committee,  imless  he  shall  have 
given  to  the  assessment  committee  notice  of  objection  to  the 
valuation  list,  and  shall  have  failed  to  obtain  such  relief  in  the 
matter  as  he  deems  just :  which  objection,  after  notice  given  at 
any  time,  the  committee  shall  hear,  with  full  power  to  call 
for  and  amend  the  list,  although  the  same  has  been  finally 
approved  of  (m). 

This  enactment  does  not  merely  require  that  the  a})pellant  shall 
give  to  the  assessment  committee  notice  of  objection  to  the 
valuation  list  before  his  appeal  is  actually  heard  by  the  quarter 
sessions  :  it  makes  the  giving  ol  such  a  notice  of  oljjection,  and 
the  failure  to  obtain  relief  a  necessary  condition  })recedent  to  the 

(/()  17  Geo.  2,  c.  38  :  see  Appendix  II. 

(_/)  \'ide  isi/jjra,  p.  523,  as  to  the  meaniii<5  of  the  word  '•aggrieved  '"  in  this  con- 
riection. 

(/.■)  32  &  33  Vict.  c.  41  :  see  Appendix  II.  :  sec  also  p.  61,  aiqira. 

(J)  Where  tlie  rate  is  not  made  in  accordance  with  the  valuation  list,  but  is  made 
under  a  local  Act,  and  is  based  on  a  different  valuation,  this  provision  does  not  apply  : 
R.  V.  Price  (1893),  62  L.  J.  M.  C.  71  ;  CJ.  R.  v.  Middlesej-  J  J.  (1872),  L.  H.  7  Q.  Ji 
653. 

(ot)  The  section  is  set  out  in  Appendix  II. 
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exercise  of  the  rii;ht  of  iH)|)eiil  at  all  ;  and  non-compliance  with 
the  section  is  a  fatal  defect  in  the  proceedings,  which  cannot  be 
cnred  (as  in  the  case  of  a  defective  notice  of  appeal)  by  amend- 
ment, or  by  entering  the  appeal  at  one  quarter  sessions  and 
res})iting  it  to  the  next  sessions  (ii),  in  order  to  sup])ly  the  defect 
in  the  meantime. 

It  is  important  to  observe  the  distinction  drawn  by  s.  1  of  the 
Union  Assessment  Committee  Amendment  Act,  1^64,  between 
notice  of  ohjection  to  the  valuation  list,  and  notice  of  appeal  to  special 
sessions  or  quarter  sessions  aoainst  iha  rate. 

One  effect  of  interposing  the  giving  of  notice  of  objection  to  the 
valuation  list  (as  an  intermediate  step  before  appealing  to  quarter 
sessions)  is  to  alter  the  construction  of  s.  4  of  the  Poor  Relief  Act, 
1743  (o),  which  required  the  appellant  to  appeal  to  "  the  next 
general  or  quarter  sessions  "  (after  the  making  of  the  rate).  This 
was  long  ago  construed  as  meaning  "  the  next  ])racticable  sessions 
at  which  an  effectual  ap])eal  could  be  lodged  "  (^p)  ;  and  the  section 
must  now  be  construed  as  meaning  "  the  next  practicable  sessions 
after  the  appellant  has  })ut  himself  in  a  position  to  appeal  by 
com])lying  with  s.  1  of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864 "  (<j).  Having  regard  to  the  difficulty  which 
sometimes  arises  in  determining  what,  in  the  existing  state  of  the 
law,  are  the  "  next  practicable  sessions  "  to  which  the  a])peal  must 
be  taken,  an  objector  will  do  well  to  consider,  before  the  committee 
hear  his  objection,  what  is  the  minimum  of  relief  which  he  will 
be  content  to  accept  ;  in  order  that  when  the  decision  is  given 
he  may  at  once  take  th(^  necessary  steps  towards  appealing,  if  he 
desires  to  do  so. 

Under  s.  18  of  the  Union  Assessment  Committee  Act,  1862, 
a  ratepayer  might  give  notice  of  objection  to  a  valuation  list  before 
its  final  apjjroval,  and  within  twenty-eight  days  after  notice  of 
deposit  of  the  list  by  the  overseers  (?•)  ;  under  s.  ]  of  the  Union 
Assessment  Committee  Amendment  Act,  1864,  the  notice  of  objec- 
tion may  be  given  "  at  any  time."  This  })rovision  was  perhaps 
mainly  intended  to  enable  a  ratepayer  to  object  to  a  valuation  list 
where  some  time  had  elapsed  since  its  final  approA-al,  and  mean- 
while the  value  of  property  had  altered.  The  effect  of  the  latter 
section,  however,  is  (in  many  cases  at  any  rate)  to  get  rid  of  the 
necessity  of  observing  the  time  prescribed  by  s.  18  of  the  Act  of 
1862,  and  to  enable  a  ratepayer  to  object  to  a  valuation  list 
immediately  after  it  has  been  finally  approved  by  the  assessment 
committee,  even  though  he  may  have  purposely  neglected  to  make 
an  objection  before  the  final  approval  of  the  list. 

(?j)   Vide  hifra,  pp.  574 — 576.  (o)  17  Geo.  2,  c.  38  :  see  Appendix  II.,  iufra. 

Ip)  R.  v.  Susxe,,-  JJ.  (1812),  15  East,  206  :  vide  infra,  pp.  571,572. 
Iq)  See  i?.  v.  Bifff/lrsioade  Union  (1869),  21  L.  T.  494. 
(»■)   Vide  suj)ra,  p.  524. 
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The  making  of  an  objection  as  a  condition  precedent  to  an 
appeal. — It  must  specially  be  notice<l  that  the  })roviso  in  s.  1  of 
the  Union  Assessment  Committee  Amendment  Act,  1^64,  which 
makes  an  objection  to  the  valuation  list  before  the  assessment  com- 
mittee a  condition  precedent  to  an  appeal,  applies  only  to  an  ap})eal 
"  aoainst  a  poor  rate  made  in  con/ormiff/  uiith  the  ralnation  list 
approved  of"  by  the  committee.  If,  therefore,  a  rate  is  not  made 
in  conformity  with  such  li^,  it  appears  either  that  the  proviso  does 
not  apjdy  at  all,  or  that  it  does  not  apply  to  an  appeal,  the  sole 
ground  of  which  is  the  failure  to  make  the  rate  in  conformity 
with  such  list. 

As  the  cases  decided  on  s.  1  of  the  Union  Assessment  Committee 
Amendment  Act,  1864,  are  not  easily  reconciled,  it  may  be  con- 
venient to  set  them  out  somewhat  fully  after  first  stating  the 
propositions  which  they  seem  to  the  writer  to  establish.  It  must 
be  noticed  that  all  of  the  cases,  though  decided  with  reference  to 
appeals  to  quarter  sessions,  apply  also  to  ap])eals  to  special  sessions, 
as  s.  1  of  the  Act  of  1864  applies  to  both  kinds  of  appeal. 

1.  The  notice  of  objection  to  the  valuation  list  must  be  given, 
and  relief  must  be  definitely  refused  before  the  appellant  can 
appeal,  so  that  if  the  committee  delay  holding  a  meeting  (5),  or 
hold  a  meeting  and  adjourn  the  consideration  of  the  objection  (i), 
an  appeal  before  their  decision  is  given  is  ])remature. 

2.  As  soon  as  the  notice  of  ol)jection  has  been  given,  and  the 
objector  has  failed  to  obtain  relief,  he  must  appeal  to  the  tlun  next 
practicable  quarter  sessions  ;  and  if,  by  making  a  second  objection 
wdiich  is  unnecessary,  the  appellant  delays  his  appeal  imtil  a  later 
sessions,  the  appeal  will  then  be  too  late  (u). 

3.  If  the  appellant  objects  to  the  valuation  list  and  fails  to 
obtain  relief  he/ore  the  rate  is  made,  as  soon  as  the  rate  is  made 
he  ma>/  appeal  to  the  next  quarter  sessions  without  giving  a  fresh 
notice  of  objection  to  the  list,  and  he  must  a])]ical  (if  at  all)  to 
those  sessions  (.c). 

4.  But  if  an  ap^^ellant,  having  given  notice  of  objection  to  the 
list  and  failed  to  obtain  relief,  thereupon  appeals  against  a  rate, 
and  afterwards  a  second  rate  is  made,  a  fresh  notice  of  objection 
to  the  list  must  be  given  Ijefore  appealing  against  the  second 
rate  (_y). 

(.s)  i?.  V.  Bltjfilcswade  Union  (1869),  21  L.  T.  494. 

(0  R.  V.  Jk-dviinder  Union  (1876),  1  Q.  B.  D.  503. 

(«)  R.  V.  Wiltshire  JJ.  (1871)),  4  Q.  B.  I).  326. 

(.r)  R.  V.  WiltsJiiir  JJ.,  uhl  .siiprn  ;  R.  v.  Drnhi;//i.s/nrr  JJ.  (1885),  lo  Q.  B.  T). 
451.  The  decision  in  11.  v.  Brrhij.fJiin-  JJ.  (1871),  25  L.  T.  48,  infra,  pp.  556,  557, 
may  at  first  sight  seem  to  coiiHict  with  the  latter  part  ot  the  proposition  stated  above  ; 
xid  ride  infra.  ]).  557,  note  (^')- 

(y)  R.  V.  (^rnif  M'r.'ffrrn  Enil.  Co.  (186'.)),  L.  K.  4  Q.  B.  823  ;  R.  v.  £««•  JJ., 
[1902]  1  K.  B.  180.  The  decision  in  R.  v.  Great  Western  Rail.  Co.  was  doubted  in 
li.  V.  Wiltshire  JJ.  and  R.  y.  Denbighshire  JJ.,  ubi  supra,  but  the  decision  in  R.  v. 
Esscj;  JJ.  shows  that  all  the  cases  are  reconcilable  :  vide  infra,  p.  558. 
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5.  If  an  objector  obtains  sonic  rcliot",  but  not  as  much  as  he 
thinks  just,  ho  is  entitled  to  appeal  without  ^ivin^-  a  t'rcsh  notice 
of  objection  (c)  ;  and  from  this  it  seems  to  follow  that  he  must 
aj){)eal  (if  at  all)  to  the  next  practicable  sessions  after  the  committee 
have  <ijiven  their  decision,  and  cannot  extend  the  time  for  a]i])eaHn<:; 
by  making  a  second  objection  unnecessarily. 

t).  An  objection  to  the  list  must  apparently  l)e  made  liefore 
api)ealing,  even  wdien  the  ground  of  the  objection,  and  of  the 
ap[)eal,  is  one  on  which  the  committee  can  give  no  relief  (a). 

Examination  of  the  cases  decided  as  to  the  making  of 
objections. — In  tlu;  preceding  })aragraph  the  eiiect  of  the  decided 
cases  has  b(!en  briefly  sunnnarised  ;  it  is  now  proposed  to  give 
the  special  circumstances  with  reference  to  which  each  case  was 
decided. 

In  11.  v.  Great  Western  Hail.  Co.  (A),  the  valuation  list  was 
approved  on  April  24th,  1867  ;  the  rate  was  made  on  May  15th  ; 
the  appellants  gave  notice  of  objection,  and  (failing  to  obtain 
relief)  aj)pealed  to  (juarter  sessions  held  on  October  lltli,  1807, 
the  only  ground  of  appeal  being  that  the  a})pellants  were  not 
rateable  for  certain  Avhart'age  dues.  The  sessions  confirmed  the 
rate,  subject  to  a  case  for  the  Queen's  Bench.  A  second  rate  was 
made  on  October  19th,  1867,  and  the  appelhints,  without  giving 
a  second  notice  of  objection,  gave  the  committee  twenty-one  days' 
notice  of  appeal,  and  appealed  to  quarter  sessions  held  on 
December  31st,  1867.  It  was  held  by  the  Queen's  Bench  that 
a  second  notice  of  objection  to  the  valuation  list  should  have  been 
given  before  appealing  against  the  second  rate. 

This  case  lays  down  the  rule  that  one  objection  can  be  made  the 
foundation  of  one  a})peal  only  ;  that  a  second  appeal  against  a 
second  rate  must  be  preceded  by  a  second  objection,  not  merely 
when  the  appeal  relates  to  questions  of  value  which  may  have 
changed  since  the  making  of  the  first  rate,  but  even  when  the 
appeal  is  based  on  the  same  question  of  law,  and  no  change  of 
circumstances  affecting  that  question  is  alleged  to  have  taken  place. 
It  will  be  seen  that,  although  the  decision  has  been  seriously 
doubted,  it  is  confirmed  by  the  most  recent  decision  (e). 

In  li.  V.  Derhyshire  J  J.  (d),  the  valuation  list  was  deposited  on 
July  0th,  1870,  notice  of  objection  was  given  on  July  14th,  the 
committee  met  on  July  25th,  and  (no  one  appearing  to  object), 

(:;)  B.  V.  Denbighshire  JJ.  (1885),  uhi  supra;  R.  \.  I)trhy>ihirc  J  J.  (1871), 
25  L.  T.  43. 

(a)  B.  V.  Lancashire  JJ.  (1874),  43  L.  J.  M.  C.  116  ;  S.  ('.  -suh  iiom.  8alford 
Union  V.  Salford  JJ.,  88  J.  1^.  3(51  ;  30  L.  T.  403  ;  M'illiams  v.  Bedmin.itcr  Union, 
(1874),  3'J  J.  r.117  ;  30  L.  T.  710.  But  see.  however.  E.  v.  London  and  North 
Western  Rail.  Co.  (1876),  46  L.  J.  ISI.  C.  102,  infra,  p.  560. 

(i)  (1869),  L.  K.  4  Q.  B.  323. 

(c)  See  R.  v.  Wiltshire  JJ.,  B.  v.  Deniighshire  JJ.,  and  R.  v.  Lsscjc  JJ.,  infra, 
pp.  557,  558. 

(rf)  (1871),  25  L.  T.  43. 
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ap})rove(l  the  list  on  the  same  day.  The  rate  l)ase(l  on  the  Hst  was 
made  on  August  13th,  and  on  the  following-  day  the  appellants 
oave  notice  to  the  parish  officer  of  their  intention  to  dispute  their 
liahility  to  pay  the  amount  at  wliich  they  were  assessed  (&).  The 
committee  appointed  October  3rd,  for  hearing  the  objection,  and 
on  that  day  reduced  the  list,  and  the  rate  was  amended.  The 
appellants  being  still  dissatisfied,  gave  notice  of  appeal,  which  the 
sessions  refused  to  hear  on  the  ground  that  the  appellants  had  not 
'•  failed  to  obtain  relief,"  and  should  have  given  notice  of  objection 
to  the  list  as  amended.  The  Queen's  Bench  held  that  no  fresh 
notice  of  objection  to  the  list  as  amended  was  necessary  :  if  this 
were  so,  it  might  be  necessary  for  the  appellants  to  go  through 
the  same  process  of  objecting  a  great  number  of  times  (if  the 
committee  granted  a  small  reduction  every  time). 

In  B.  V.  Wiltshire  JJ.  (/'),  the  appellants  gave  notice  of  objec- 
tion (under  s.  18  of  the  Union  Assessment  Committee  Act,  1862) 
before  the  final  approval  of  the  valuation  list.  The  objection  was 
heard  on  May  22nd,  1878,  and  overruled.  The  rate  was  made  on 
May  23rd.  The  next  meeting  of  the  assessment  committee  was 
on  June  12th,  and  the  Midsummer  sessions  were  held  on  July  2nd. 
If,  therefore,  it  was  necessary  to  go  l)efore  the  committee  again, 
it  would  have  been  difficult,  if  not  impossible,  to  give  the  twenty- 
one  days'  notice  of  appeal  required  by  s.  1  of  the  Union  Assessment 
(Jommittee  Amendment  Act,  1864,  in  time  for  the  Midsummer 
sessions.  The  appellants  gave  a  second  notice  of  objection  to  the 
list  on  Jul}'  31st,  which  was  heard  and  again  overruled  :  they  then 
gave  notice  of  appeal  for  the  Michaelmas  sessions.  It  was  held 
that  the  appeal  was  too  late,  because  the  appellants  were  in  a 
[)Osition  to  appeal  to  the  Midsummer  sessions,  directly  the  rate  was 
made  :  that  when  a  second  rate  was  not  in  question,  a  second 
objection  to  the  list  was  unnecessary  ;  and  M.  v.  (jreaf  Western 
Rail.  Co.(y)  was  distinguished  on  the  ground  that  there  two  rates 
were  appealed  against,  and  in  such  a  case,  two  notices  of  objection 
might  be  necessary.  Bnt  Cockburn,  (\i.  (who  was  a  party  to 
the  decision  in  both  cases),  said  (/<)  :  "  I  own  that  the  discussion  in 
the  present  case  has  somewhat  shaken  my  confidence  in  the 
correctness  of  our  decision  in  that  case,  but  our  decision  in  the 
present  case  does  not  overrule  it,  for  the  two  cases  are  clearly 
distinguishable." 

In  H.  V.  Denhiglishire  JJ.  (I),  the  valuation  list  was  approved 
on  January  12th,  1884  ;  a  rate  was  made  on  April  18th  ;  in  July 

(d-)  The  notice  was  apparently  inteiuled  to  be,  and  was  accepted  as,  a  notice  of 
objection  to  the  list.  It  should  "lie  noticed  that  as  the  ol)iection  to  the  appeal  was 
l)ased  on  the  contention  that  it  was  brought  too  soon,  the  objectors  precluded  them- 
selves from  contending  that  it  was  too  late  on  the  ground  that  the  proceedings  in 
Julv  amounted  to  a  failure  to  obtain  relief. 

("/■)  (1879),  4  Q.  B.  D.  320.  (ij)  (1^69).  L.  K.  4  Q.  B.  323,  supra,  p.  556. 

(A)  M.  V.  Wntshirt-  JJ.  (1S79),  4  Q.  B.  D.  320,  at  p.  328. 

(ji)  (1885),  15  (4.  B.  D.  451. 
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or  Autfnst.  the  appcllimt  o-ivc  notice  of  ohjectioii  to  tlic  list,  which 
was  heard  on  Septcinhcr  4th,  and  on  September  (Jth  he  received 
notice  that  liis  assessment  had  been  sliohtly  reduced.  The  next 
(juarter  sessions  were  held  on  October  l()th,  but  no  appeal  was 
entered  against  the  April  rate.  The  tirst  rate  based  on  the  list  as 
amended  was  made  on  NovtMnber  4tli.  and  the  ap])e]lant  (without 
oivin^'  a  fresh  notice  of  objection  to  the  list)  a])pealed  to  the  next 
((uarter  sessions  ludd  on  danuarv  'Sth,  l<S8r>.  It  was  held  that  to 
make  a  second  oljjectioii  before  the  assessment  committee  was 
tmnecessary,  and  would  l)e  the  '"idlest  form  imaginable"  (/),  and 
Lord  CoLEKiDCK,  C.J.,  said,  "As  the  Act  has  not  directed  that  it 
shall  be  done  every  time,  it  would  be  enouoh  to  do  it  once  for 
all  (/).  If  he  has  once  <><)ne  to  the  assessment  committee,  I  am 
clearly  of  opinion  that  the  conditions  ])recedent  of  the  Act  have 
been  complied  with,  and  that  the  quarter  sessions  should  have 
heard  the  appeal."  And  the  court  appeared  to  reoard  R.  v.  Great 
Western  Bail.  Co.  (»t),  as  overruled  by  H.y.  Wiltshire  J.T.(»)  and 
R.  V.  Derbi/shire  JJ.  (o). 

In  R.  V.  Kssex  J.J.  (p)  the  first  rate  in  question  was  made  on 
May  8th,  li)00  ;  on  June  23rd  notice  of  objection  was  given  ;  on 
September  5th  the  objection  was  heard  ;  notice  of  ap])eal  to  special 
sessions  was  given,  and  the  appeal  was  heard  on  November  ath, 
the  appellants'  assessment  being  slightly  reduced.  A  second  rate 
had  been  made  on  October  2(Ith,  against  which  no  objection  or 
appeal  was  made.  A  third  rate  was  made  on  May  4th,  1901,  and 
notice  of  appeal  against  this  rate  to  quarter  sessions  was  given  on 
June  I2th,  without  making  any  fresh  objection  to  the  valuation 
list  before  the  assessment  committee.  It  was  held  that  although 
the  appellants  had  objected  before  the  assessment  committee  before 
a])pealing  against  the  first  rate,  it  was  a  condition  precedent  that 
thev  should  again  go  before  the  committe(>  before  appealing  against 
a  subsequent  rate.  Lord  Alverstone,  C.J.,  held  that  there  was 
no  real  discrepancy  between  the  cases  above  referred  to,  and  that 
the  sul)stance  of  tlu^  decision  in  R.  v.  Great  ]Vesfern  Rail.  Co.  (y), 
viz.,  that  a  fresh  notice  of  objection  must  be  given  before  every 
appeal  against  a  fresh  rate,  w^as  not  touched  by  any  subseijuent 
case  ;  that  R.  v.  Wiltsliire  J.T.  (r)  was  quite  consistent  in  deciding 
that  it  is  not  necessary  to  make  an  objection  twice  in  resjx'ct  of 
the  same  rate  ;  and  that  R.  v.  ] >eiilii<ihslii re  .I.J.  (s)  merely  showed 

(/■)  Sec  ir.  Q.  B.  I).,  at  pp.  454,  45(5. 

(/)  The  decision  in  //.  V.  Jwr-v  J.T..  [1002]  1  K.  P..  ISO.  hifrd.  shows  that  tiiis 
sentence  nuist  he  read  with  reference  only  to  tlic  particnhir  lacts.  and  not  asapplyinu- 
to  several  appeals  against  several  rates. 

(w)  (18(i9),  L.  \\.  4  Q.  B.  S2:<,  xnprn.  p.  :^^<C>. 

(«)  (1879),  4  Q.  B.  1).  S2(j,  >iupra,  p.  5r>7. 

((0  (lS7n,  25  L.  T.  43.  xupm,  p.  556.  (yy)  [l'J02]  1  K.  B.  ISO. 

\n)  (ISfiS)).  L.  K.  4  Q.  E.  32:?  :  supra,  p.  556. 

(v)  (1879"),  4  Q.  B.  ]).  326  ;  svpm,  p.  557. 

(.>■)  (1885),  15  Q.  B.  J).  451  :  sitpni.  p.  557. 
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that  where  an  ajjpelhint  has  made  an  objection,  he  can  a})p('al 
against  the  next  effective  rate  made  after  the  decision  on  his  objec- 
tion, without  objecting  a  second  time.  It  was  also  pointed  out  (^) 
that  the  quarter  sessions  on  hearing  the  appeal  cannot  go  into  the 
question  whether  the  circumstances  have  changed  since  the  ol)jection 
before  the  committee  was  made  and  decided  on  ;  and  that  they 
have  only  to  decide  whether,  on  the  grounds  stated  in  the  notice 
of  appeal,  the  appellant  is  over-rated. 

The  result  of  the  decision  in  R.  v.  Essex  JJ.  (?/)  appears  to  be 
that  the  judgments  in  the  earlier  cases  above  referred  to,  and 
especially  the  judgment  in  B.  v.  Denbighshire  J  J.  (.*■),  must  be 
read  with  reference  to  the  particular  facts  of  each  case,  and  not  as 
laying  down  general  propositions  ;  and  that,  when  so  read,  all  the 
cases  are  consistent  with  one  another. 

Objections  on  grounds  which  the  assessment  committee 
cannot  deal  with. — There  is  some  doubt  whether  it  is  necessary 
to  give  notice  of  objection  to  the  valuation  list  before  appealing, 
where  the  ground  of  objection  is  one  on  which  the  assessment 
committee  can  give  no  relief,  e.g.,  where  the  appellant  alleges  that 
he  is  not  in  occupation  or  that  he  is  not  rateable  at  all.  The 
better  opinion  appears  to  be  that  in  such  a  case  notice  of  objection 
is  necessary,  and  the  weight  of  authority  is  in  favour  of  this  view. 
In  R.  V.  Lancashire  J  J.  (y),  the  appellants  (who  were  bill-|)osters) 
were  rated  as  occupiers  of  advertising  stations,  and  without  giving 
notice  of  objection  to  the  list,  appealed  to  quarter  sessions  on  the 
ground  that  they  were  not  occupiers  of  any  rateable  property.  It 
was  argued  that  an  objection  on  this  ground  could  not  have  been 
made  under  s.  18  of  the  Union  Assessment  Committee  Act,  1862, 
or  under  s.  1  of  the  Union  Assessment  C/ommittee  Amendment 
Act,  1864:  ;  but  the  Queen's  Bench  held  that,  before  appealing  to 
quarter  sessions  the  objection  must  be  made,  even  though  the 
committee  had  no  power  to  deal  with  it.  Again,  in  Williams  v. 
Bedminster  Union  (^),  the  appellant  gave  notice  of  objection  to  a 
valuation  list  on  the  ground  that  he  was  over-rated  for  a  toll-house  ; 
and,  failing  to  obtain  relief,  appealed  to  quarter  sessions,  adding 
as  a  further  ground  of  appeal  that  he  was  not  rateable  for  the  tolls. 
It  was  held  that  the  sessions  had  no  jurisdiction  to  deal  with  the 
latter  ground,  l)ecause  the  particular  objections  raised  on  appeal 
must  previously  be  brought  before  the  assessment  connnittee,  even 
though  it  was  api)arently  assumed  that  the  committee  could  not 
have  dealt  with  the  objection. 

(0  [1002]  1  K.  B.,  at  pp.  184,  187. 

(«)  [1902]  1  K.  B.  180.  (./•)  (ISSa),  1.1  Q.  B.  D.  4.-)l  ;  .svprn,  p.  -..",7,  .-)r,S. 

(y)  C1874),  4S  L.  J.  M.  C.  IIG  :  ,S'.  C.  .yuh  num.  Siilford  I'/iio/i  v.  Sulford  JJ.. 
30  L.T.  403;  38  J.  P.  301. 

(z)  (1874),  30  L.  T.  710.  Of.  B.  v.  Esuc.v  JJ.,  [I't02]  1  K.  B.  180,  where  a 
similar  question  was  raised,  but  not  (.lecided. 
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On  tlic  otlicr  liaild.  in  7i\  v.  London  iiml  Aorf/i  Western  B((f'l. 
Co.  (a),  where  the  ;ij)j)o:il  raised  a  (luestion  as  to  exemption  from 
ratintr,  which  did  not  affect  th(^  valuation  statinl  in  tlie  list,  it  was 
held  that,  the  making  of  an  ohjection  hein^  nseless.  it  was  not 
necessary  to  make  it.  It  ninst.  however,  be  noticed  that  in  this 
case  neither  7?,  v.  Litnva.sliirc  .1.1.  nor  \\'/'lh'(nns  v.  liedniinster 
Union  was  cited  ;  and  the  point  as  to  the  necessity  of  makino- 
an  ohjection  was  ajiparently  not  very  strenuouslv  ur<2;(>d.  the 
respondents  relvinir  mainly  on  another  j)oint  whieli  went  to  the 
merits. 

Objections   to    the    assessment  of  a  third  party. — There   is 

some  doubt  upon  the  (juestion  whether  under  s.  1  of  the  Union 
Assessment  ( *ommittee  Amendment  Act,  18(14,  an  objection  can 
be  made  to  the  assessment  of  [)ersons  other  than  the  objector,  affcr 
the  list  has  been  finally  ap])roved  :  there  is,  of  course,  no  doubt 
that  such  an  ol)jection  can  be  made  under  s.  1<S  of  the  Union 
Assessment  ( 'onnnittee  Act,  18(12,  he/ore  the  list  has  been  Hnally 
ap[)roved,  because  that  section  expressly  provides  for  such  an 
objection.  In  Ju'iiiate  L'nlon  v.  South  Kastern  Hail.  Co.  (//),  the 
court  appear  to  have  adopted  (as  the  oround  of  their  decision)  the 
art>ument  that  under  s.  1  of  the  Act  of  18G4  an  objector  could  not 
object  to  the  assessments  of  other  persons.  But  the  court  appear 
to  have  overlooked  this  difficulty  :  it  is  clear  that,  before  the  Act 
of  18(54  was  passed,  a  ratepayer  could  appeal  to  (juarter  sessions 
aoainst  the  assessments  of  other  persons.  The  Act  of  18()4  does 
not  take  away  any  rioht  of  appeal,  but  provides  that  "  no  j)erson 
shall  be  empowed  to  a])])eal  to  any  sessions  a<);ainst  a  ])oor  rate 
made  in  conformity  with  the  valuation  list,  unless  he  shall  have 
given  to  the  committee  notice  of  objection  to  the  list."  If,  since 
the  passing  of  the  Act  of  18(J4,  a  ratepayer  wishes  to  ai)])eal 
against  the  undei'-assessment  of  other  persons,  he  must  ap})arently 
com])ly  with  s.  1  of  the  Act  of  18()4,  since  there  appears  to  be 
nothing  in  the  section  to  except  such  an  appeal  from  the  general 
rule  :  if  so,  it  is  submitted  that  the  section  im])liedly  empowers  the 
a])pellant  to  give  th(^  notice  of  objection,  and  em])owers  the  assess- 
ment connnittee  to  hear  the  objection,  and,  if  necessary,  to  alter 
the  list.  In  N.  v.  Keiif  .T.J.  (r),  it  apjxMirs  to  have  ])een  assumed 
by  the  Queen's  Bench  that  an  objection  to  the  under-assessment 
of  third  parties  could  be  made  under  s.  1  of  the  Act  of  18G4.  It 
is  true  the  point  was  not  disput(Ml  in  argument.  l)ut  it  is  singular 
that  it  should  have  been  overlooked,  if  it  was  a  good  one  ;  for  it 
would  have  furnished  a  short  answer  to  the  rule  lor  a  mandamus 
which  had  been  granted. 

(rt)  (1876),  4f.  L.  J.  M.  C.  102. 

iV)  [1894J  1  Q.  B.  411.  CO  (1870),  L.  R.  0  Q.  B.  132. 
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It  must,  however,  be  noticed  that  B.  v.  Langrlville  (d),  rather 
supports  the  view  that  such  an  objection  coukl  not  be  made  under 
s.  1  of  the  Act  of  1864,  for  such  an  objection  involves  the  giving 
of  "notices,"  viz.,  to  the  assessment  committee,  the  overseers,  and 
the  third  party  (e). 

Within  what  time  the  notice  of  objection  may  be  given. — 

Bj  s.  1  of  the  Union  Assessment  Committee  Amendment  Act, 
1864  (/'),  the  notice  of  objection  may  be  given  '' at  any  time." 
The  giving  of  such  a  notice  is  made  a  condition  precedent  to  the 
entr}^  of  an  appeal,  and  therefore  it  may,  at  first  sight,  appear  that 
the  Act  of  1864  has,  in  effect,  entirely  repealed  the  requirement  of 
s.  4  of  the  Poor  Relief  Act,  1743  {g),  that  the  appeal  shall  be  to 
the  "  next "  sessions.  It  is  submitted,  however,  that  the  words 
"  at  any  time  "  must  be  read  with  some  limitation.  It  could 
hardly  be  contended,  for  instance,  that  if  the  first  rate  based  on  a 
new  valuation  list  were  made  on  January  1st,  1900,  a  ratepayer 
could  wait  till  January,  1902,  and  then  object  that  the  list  was 
wrong  ah  initio,  and  on  failing  to  obtain  relief  appeal  to  the  then 
next  sessions  held  at  Lady  Day,  1902,  against  a  rate  made  on 
January  1st,  1900.  On  the  other  hand,  it  has  never  been  held 
that  the  appellant  is  bound  to  use  all  possible  diligence  in  giving 
notice  of  objection,  and  it  is  believed  that  in  practice  many  cases 
have  occurred  in  which  no  objection  to  the  hearing  at  quarter 
sessions  has  been  taken  by  the  respondents,  where  the  appellant 
has  been  guilty  of  delay  in  giving  notice  of  objection,  whereby  it 
has  become  impossible  to  enter  an  appeal  at  the  next  sessions  after 
the  making  of  the  rate,  which  would  have  been  possible  had  the 
appellant  served  his  notice  of  objection  to  the  valuation  list  soon 
after  the  rate  had  been  made  (A).  It  may,  perhaps,  be  suggested 
that,  having  regard  to  the  context,  the  words  "  at  any  time  "  were 
inserted  in  s.  1  of  the  Union  Assessment  Committee  Amendment 
Act,  1864,  as  meaning  "  at  any  stage  in  the  proceedings  connected 
with  the  making  of  the  valuation  list,  and  either  before  or  after  its 
approval."  If  the  section  means  that  the  objector  may  give  notice 
of  objection  "  at  any  reasonable  time  "  after  the  making  of  the  rate, 
it  may  be  contended  that  (having  regard  to  the  law  as  it  stood 
under  the  Poor  Relief  Act,  1743,  s.  4)  it  is  not  reasonable  for  an 
objector  to  delay  giving  notice  of  objection  until  after  the  making 
of  another  rate,  which  may  have  been  calculated  on  the  assumption 
that  the    first    rate    would  be   paid  in   full.     It  is   usual  for  the 

(rZ)  (1884),  14  Q.  B.  D.  83. 

(f)  But  see  the  remarks  on  this  case,  infra,  p.  562. 

(/)  Set  out  in  Appendix  II.,  infra.  (jj')  17  Geo.  2.  c.  38  :  see  Appendix  II. 

(/t)  See,  for  example,  R.  v.  Great  Western,  Rail.  Co.  (1874).  38  J.  P.  ,S22,  infra. 
p.  5(55,  where  notice  of  objection  to  the  list  was  not  given  until  more  than  four 
montlis  after  the  making  of  the  rate,  and  no  objection  was  made  to  the  hearing  of 
the  appeal  on  the  gronnd  that  it  was  too  late. 

K.  2    0 
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appellant  not  to  delay  <i;iving  notice  of  objection  to  the  valuation 
list  until  after  the  expiration  of  the  period  for  which  the  rate  is 
made  (/).  And  it  is  advisable  for  him  to  give  notice  of  objection 
as  soon  as  he  hears  of  the  rate,  because  if  the  overseers  apply  for  a 
distress  warrant  to  enforce  payment,  the  justices  (on  the  hearing 
of  the  summons)  will  not  be  bound  to  withhold,  and  perhaps  will 
not  be  justified  in  withholding,  the  warrant,  in  order  to  allow  time 
for  the  objection  to  the  list  to  be  heard  (/•). 

How  and  to  whom  notice  of  objection   is  to    be   given. — 

The  Union  Assessment  Committee  Amendment  Act,  1864,  s.  1, 
provides  that  the  committee  shall  hear  the  objection  "  after  notice 
given  at  any  time  in  the  manner  prescribed  by  "  the  Union  Assess- 
ment Committee  Act,  1862.  The  manner  of  giving  notice  to  the 
assessment  committee  is  provided  for  by  ss.  18  and  42  of  the  Act 
of  1802  (I).  In  7?.  V.  Lanariville  (in)  it  was  held  that  the  words 
"  after  notice  given  at  any  time  "  (being  in  the  singular  number) 
"  ap})lied  solely  to  the  notice  to  be  given  by  the  objecting  party  to 
the  committee  "  under  s.  18  of  the  Act  of  1802  ;  and  that  a  notice 
of  the  meeting  of  the  committee  (directed  by  s.  19  of  that  Act  to 
be  given  to  the  overseers)  was  not  necessary  in  the  case  of  objec- 
tions made  under  s.  1  of  the  Act  of  1804.  The  judges,  however, 
either  overlooked,  or  attached  no  importance  to,  the  fact  that  s.  18 
of  the  Act  of  1802  itself  requires  two  notices  to  be  given,  viz.  : 
(1)  to  the  assessment  committee,  and  (2)  to  the  overseers.  This 
difficulty  may  perhaps  be  met  by  saying  that,  although  notice  is  to 
be  given  to  two  bodies  of  persons,  it  is  one  and  the  same  notice. 
AVhether  this  view  be  right  or  wrong,  it  is  advisable  for  an  objector 
to  assume  that  under  s.  1  of  the  Act  of  1804,  notice  both  to  the 
assessment  committee  and  to  the  overseers  was  necessary.  As  far 
as  the  writer's  experience  goes,  it  has  always  been  the  practice  to 
serve  the  overseers. 

There  is  a  further  difficulty,  viz.,  whether  (assuming  it  to  have 
been  formerly  necessary  to  serve  the  overseers)  the  Local  Govern- 
ment Act,  1894,  has  made  it  now  necessary  (or  advisable)  to  serve 
notice  on  the  parish  council,  or  some  other  authority,  in  lieu  of,  or 
in  addition  to  the  overseers  :  this  point  has  been  already  con- 
sidered (n). 

Assuming  that  objection  to  the  under-assessment,  or  omission,  of 
persons  other  than  the  objector  can  be  made  under  s.  1  of  the 
Union  Assessment  Committee  Amendment  Act,  1804  (o),  it  seems 

(/•)  The  decision  in  B.  v.  Girat  Wc.'^ffirn  Rail.  Co.  (1874),  38  J.  P.  822,  perhaps 
implies  that  notice  of  objection  must  be  given  within  this  period. 

(/.■)  See  R.  V.  Hnnddi-y  (1881),  7.  Q.  B.  D.  398.  See  also  the  remarks  on  "Amend- 
ment of  List  and  TUte,"'v'«//-rt,  \).  oG4. 

(/)  See  Appendix  II.,  /«/>«.  («)    Vide  svj>rn,  \).  52o. 

(;«)  (1884),  14  Q.  B.  D.'83.  (o)  As  to  this  point,  vide  sujn-a,  p.  5(30. 
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desirable  and  perhaps  absolutely  necessary  to  give  to  such  persons 
notice  of  the  objection. 

What  the  notice  of  objection  must  specify.— By  s.  18  of  the 

Union  Assessment  Committee  Act,  1862,  in  the  case  of  an  objec- 
tion so  the  valuation  list  before  it  is  finally  approved,  the  notice  of 
objection  must  specify  the  grounds  of  objection.  This  provision 
apparently  applies  to  an  objection  made  under  s.  1  of  the  Union 
Assessment  Committee  Amendment  Act,  1864  :  for  it  has  been 
hold  that  the  particular  objections  to  be  raised  on  the  appeal  to  the 
sessions  must  previously  be  brought  before  the  committee  :  and  an 
appellant  cannot  rely  at  the  sessions  on  a  ground  not  specified  in 
the  notice  of  objection  to  the  list  {p  ).  It  is  not  necessary  under 
the  Union  Assessment  Acts,  as  is  the  case  within  the  "  metropolis  " 
under  the  Valuation  (Metropolis)  Act,  1869,  s.  11  {q),  that  the 
notice  of  objection  should  specify  the  correction  desired. 

The  hearing  of  objections. — The  Act  does  not  fix  any  limit  of 
time  within  which  the  meeting  to  hear  the  objection  must  be  held  : 
and  any  delay  (r)  on  the  part  of  the  committee  cannot  defeat  the 
objector's  right  of  appeal,  as  an  appeal  to  the  next  practicable 
session  after  the  committee  have  decided  on  the  objection  will  be 
in  time  (5),  notwithstanding  the  requirement  of  17  Geo.  2,  c.  38, 
s.4(0. 

The  Act  of  1864  does  not  expressly  provide  for  notice  being 
given  to  the  objector  of  the  time  and  place  of  meeting,  but  it  is 
believed  to  be  the  common,  if  not  the  invariable,  practice  for  the 
committee  to  give  such  notice. 

Where  a  time  is  fixed  for  the  meeting,  at  which  the  objector 
cannot  attend,  the  best  course  to  pursue  is  to  send  an  agent  to  ask 
for  an  adjournment,  and  (if  this  is  refused)  to  formally  object 
at  the  meeting  by  reading  the  written  notice  of  objection.  This 
would  be  sufficient  foundation  for  an  appeal  to  the  sessions,  with- 
out olfering  evidence  in  support  of  the  objection  («)  :  whereas  if 
the  objector's  agent  withdraws  the  objection,  or  says  he  is  unable 
to  deal  with  it,  it  may  be  difficult  to  say  whether  the  objector  has 
"  failed  to  obtain  relief,"  and  whether  the  time  for  appealing  has 
begun  to  run  or  not. 

(^)  See  Williams  v.Bedminstrr  Unum  (1874),  30  L.  T.  710,  .vq)ra,  p.  559.  See 
also  R.  V.  Lancashire  JJ.  (1874),  43  L.  J.  M.  C.  116,  svpra,  p.  559,  and  R.  v. 
Esse.v  JJ.,  [1902]  1  K.  B.  180  ;  in  the  latter  case  the  point  was  raised,  but  not 
decided,  and  Lord  Alverstone,  C.J.,  expressed  some  doubt  about  it.  Compare 
also  R.  V.  London  JJ.,  [1897]  1  Q.  B.  433  ;  infra,  p.  636  ;  and  R.  v.  Sufolk  JJ. 
(1818),  1  B.  &  Aid.  G40,  at  p.  645,  646. 

{q)    Vidt'  infra,  p.  636. 

0")  As  to  the  steps  to  be  taken  in  the  event  of  a  refusal  to  hear  altogether,  ride 
infra,  p.  564. 
■(•0  R.  V.  Birigh'SK-ade  Union  (1869),  21  L.  T.  494. 

(f)  See  Appendix  II.,  infra. 

(?0  R.  V.  Es^ea-  J  J.  (1882),  46  J.  P.  724,  svpra,  p.  526. 
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The  objector  need  not  appear  in  person  before  the  connnittee, 
but  may  appear  by  any  agent,  wlio  need  not  necessarily  be  either 
surveyor,  counsel,  or  solicitor  (.;•).  He  is  not  bound  to  give 
evidence  in  support  of  his  objection  (_y),  though  a  refusal  to  give 
evidence  (if  he  is  able  to  do  so)  may  affect  the  question  of  costs  at 
quarter  sessions  (z).  The  assessment  committee  have  no  power  to 
administer  an  oath,  or  to  make  any  order  as  to  costs. 

Failure  to  obtain  relief. — If  the  assessment  committee,  after 
hearing  an  obiection,  grant  some  relief,  but  not  as  much  as  the 
objector  thinks  just,  he  is  entitled  to  appeal  (a).  But  an  objector 
cannot  be  said  to  have  "failed  to  obtain  relief"  within  s,  1  of  the 
Union  Assessment  Committee  Amendment  Act,  186-4,  where  the 
committee  delay  holding  a  meeting,  and  until  the  meeting  is  held, 
the  objector  cannot  appeal  (//).  In  R.  v.  Bedminster  Union  [c), 
where  the  committee  held  a  meeting  and  adjourned  the  considera- 
tion of  the  objection  sine  die,  pending  the  decision  of  the  Queen's 
Bench  on  a  special  case  stated  on  an  appeal  against  a  previous 
rate,  which  decision  was  expected  to  govern  the  present  objection, 
and  the  appellant  appealed  to  the  sessions  without  waiting  for  the 
decision  of  the  committee,  it  was  held  that  the  committee  were 
right  in  adjourning,  that  the  appeal  was  premature,  in  that  the 
appellant  had  not  "  failed  to  obtain  relief,"  and  that  the  sessions 
had  no  jurisdiction. 

If  the  committee  refuse  altogether  to  hear  an  objection  of  which 
notice  has  been  given,  or  unreasonably  delay  the  hearing,  it 
may  be  doubted  whether  an  objector  who  has  complied  with  all 
the  conditions  precedent  which  he  has  to  perform  can  appeal  to 
the  sessions  (on  the  ground  that  he  has  "failed  to  obtain  relief"), 
or  must  apply  for  a  mandamus  to  compel  the  committee  to  hear 
the  objection.  In  It.  v.  Bedminster  Union  (<?),  Blackburn,  J., 
appears  to  have  been  of  opinion  that  the  latter  would  be  the  proper 
course  (rZ). 

Amendment  of  list  and  rate  by  assessment  committee  and 
overseers. — The  assessment  committee  on  hearing  an  objection 
have  full  power  to  call  for  and  amend  the  list  (^),  although  it  has 

(.r)  R.  V.  St.  Mary  Ahhotts,  Kensington,  [1891]  1  Q.  B.  378  ;  Kyde's  Eat.  App. 
(1S91— 1893).  276. 

(y)  R.  V.  Esmx.  JJ.  (1882),  46  J.  P.  724,  su2)ra.  p.  526. 

(^)    Vide  Infra,  p.  600. 

(a)  R.y.  Deahlqhshlre  JJ.  (1885),  1.5  Q.  B.  D.  4.51,  at  p.  454,  «w^^ra,  p.  557  ; 
R.  V.  Derly.^hlrt'  JJ.  (1871),  25  L.  T.  43,  .supra,  p.  556. 

(6)  R.  V.  Blgqlesivude  Union  (1869),  21  L.  T.  494. 

(O  (1876),  1  Q.  B.  D.  503. 

(f/)  In  a  recent  case  in  the  writer's  experience,  a  rule  m.sl  for  a  mandamus  to  hear 
an  objection  was  granted  by  the  High  Court,  but  the  case  was  settled  before  the  rule 
came  to  be  argued,  so  that  no  definite  decision  was  given. 

(e)  It  has  been  suggested  that  where  a  ratepayer  objects  to  his  own  assessment, 
the  committee  can,  under  s.  I  of  U.  A.  C.  A.  Act,  1864,  increase  either  the  gross  or 
rateable  value,  or  both;     But  this  seems  very  doubtful,  and  is  not  generally  accepted 


CHAP.  XXIX.]  AMENDMENT*  OF    LIST    AND    RATE.  565 

been  approved  and  no  subsequent  (or  supplemental)  list  has  been 
transmitted  to  them  :  and  if  they  amend  the  list  they  are  to  give 
notice  to   the  overseers  who   must   "  thereupon    alter  their  then 
current  rate  accordingly "  (/).     In  B.    v.    Great  Jrestern  Bail. 
Co.  (g),  the  rate  was  made  on   December  9th,   1871  ;   notice  of 
objection  was  given   on   March    20th,   1872  ;    on   March   25th  a 
distress  warrant  was  granted :  on  March  30th  the  rate  was  paid  in 
full  ;  on  April  4th  the  objection  was  heard  and  the  assessment  in 
the  valuation  list  was  ordered  to  be  reduced,  which  alteration  was 
made  on  April  12th.     The  new  overseers,  who  came  into  office  on 
April  5th,  1872,  refused  to  make  the  corresponding  alterations  in 
the  rate  made  on  December  9th,  1871.     Notice  of  appeal  against 
that  rate  was  given  on  June  17th,  1872,  the  material  ground  of 
appeal  being  the  refusal  of  the  overseers  to  alter  the  rate  in  accord- ' 
ance  with  the  alteration  of  the  valuation  list.     It  was  held  that 
"  the  then  current  rate "  which  the   overseers  were  required  to 
alter  by  s.  1  of  the  Act  of  1864  was  the  rate  current  when  the 
notice  of  objection  was  given,  and  that  the  excess  overpaid  must 
be    refunded  (A).      But   this  case   does  not  go   to   the   length  of 
deciding  that  an  appellant,   after   payment    of   the   rate  without 
objection,  may  at  any  time  subsequently  give  notice  of  objection 
to  the  list,  and  (on  obtaining  a  reduction  under  a  decision  of  the 
assessment  committee)    claim   a  return  of  the  rate  already  paid. 
Apparently  while  an  objection  to  the  valuation  list  is  pending,  and 
before  notice  of  appeal  to  sessions  has  been  given,  the  overseers 
are  entitled  to  recover  the  rate  in  full. 

Provisions  as  to  payment  of  rates  pending  an  appeal,  and  as  to 
repayment  when  the  appeal  is  successful,  are  contained  in  ss.  1,  2, 
7,  8,  of  the  Poor  Rate  Act,  1801  (0- 

Where  a  list  has  been  amended  under  s.  1  of  the  Union  Assess- 
ment Committee  Amendment  Act,  1864,  it  is  not  necessary  that  it 
should  be  re-deposited  by  the  overseers  under  s.  21  of  the  Union 
Assessment  Committee  Act,  1862  (/•). 

As  to  the  effect  of  an  alteration  of  the  valuation  list  on  the 
contributions  to  the  common  fund  of  the  union,  see  the  Union 
Chargeability  Act,  1865,  s.  12  (/),  and  Tynemouth  Union  v.  Bach- 
worth  Overseers  (m). 

The  alteration  of  the  valuation  list  will,  in  an  urban  district, 
affect  the  current  general  district  rate  levied  by  the  urban  district 

in  practice.  The  committee  coukl,  of  course,  increase  the  assessment,  where  the 
objection  is  made  hcforc  the  final  approval  of  the  list,  under  s.  IS  of  the  U.  A.  C. 
Act,  1862. 

(/■)  See  U.  A.  C.  A.  Act,  1864,  s.  1,  in  Appendix  II. 

(//)  (1874),  38  J.  V.  822. 

(/i)  There  is  no  express  provision  for  refunding  in  the  Acts. 

(0  41  Geo.  3,  c.  23,  set  out  in  Appendix  II.  ;  see  also  p.  583,  infra. 

Oi)  B.  V.  EdvimuU  (1874).  L.  \\.  9  Q.  B.  598. 

(0  28  &  29  Vict.  c.  79,  s.  12.  ("0  (1888),  .57  L.  .1   M.  C.  53. 
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council,  and  a  reduction  of  the  value  .stated  in  the  valuation  list  is 
a  "sufficient  cause  for  non-payment''  of  the  general  district  rate 
in  full,  within  s.  256  of  the  Public  Health  Act,  1875,  ami  the 
magistrates  ought  to  refuse  to  enforce  a  payment  of  the  rate  in 
full  (/<).  Where  a  valuation  list  has  been  altered  in  consequence 
of  a  successful  appeal  against  a  })oor  rate,  and  a  general  district 
rate  is  amended  accordingly,  the  six  months'  limitation,  fixed  by 
s.  11  of  the  Summary  Jurisdiction  Act,  IbiS,  for  tlu^  recovery  of 
the  general  district  rate  as  amended,  runs  from  the  date  of  the 
amendment,  and  not  from  the  original  making  of  the  rate  (o). 

To  what  sessions  the  appeal  lies— as  to  local  jurisdiction. — 

Assuming  that  the  appellant  does  not  tlesirc  to  apjical  To  special 
sessions  (j)),  to  what  sessions  does  the  a})peal  lie?  This  involves 
questions  as  to  local  jurisdiction,  and  as  to  time  (7). 

As  to  local  jurisdiction  :  by  the  Poor  Relief  Act,  17-4o,  s.  4  (?■), 
the  appeal  lies  to  "  the  next  general  or  (juarter  sessions  of  the 
peace  for  the  county,  riding,  division,  corporation,  or  franchise  " 
where  the  parish,  township,  or  place  lies  (s). 

Subject  to  the  exceptions  mentioned  below,  the  general  rule  is 
that  the  appeal  against  a  rate  for  a  parish  in  a  quarter  sessions 
borough  lies  to  the  recorder  sitting  as  sole  judge  of  the  quarter 
sessions  for  the  borough  ;  and  the  appeal  against  a  rate  for  any 
other  parish  lies  to  the  quarter  sessions  for  the  county,  riding, 
liberty,  etc.,  in  which  the  parish  lies  (t). 

Special  provision  for  corporations  or  franchises  having  a  small 
number  of  justices  is  made  by  the  Poor  Kelief  Act,  J  743  («),  as 
amended  by  the  Poor  Law  (Appeals)  Act,  1820  (.i-).  It  is  not 
very  clear  whether  this  statute  applies  to  a  borough  where  the 
quarter  sessions  are  held  before  the  recorder  sitting  as  sole  judge. 

The  Poor  Law  Amendment  Act,  1867  (_?/),  by  s.  27  enacts  that 
"wdiere  a  union  extends  into  several  distinct  jurisdictions,  every 
matter,  act,  charge,  or  complaint  by  which  the  guardians  thereof 
are  affected,  or  in  which  they  have  any  interest,  shall  for  the 
purpose    of  jurisdiction    be    deemed    to    arise    or    exist    equally 

(«)  Sheffield  Wtiterwork.t  Co.  v.  Mai/tn;  etc.  of  Sheffield  (1885),  55  L.  J.  M.  C.  40. 

(y)  A'eeton  v.  ShepicJd  Coal  Co.,  [IHOI]   2  K.  J}.  26. 

(^j)  As  to  when  it  is  possible  and  advisable  to  appeal  to  special  sessions,  ride 
supra,  p.  5.38. 

(17)  The  questions  as  to  time  for  appealing  are  considered  infra,  pp.  570 — 576. 

(/•)  17  Geo.  2,  c.  38  :  see  Appendix  II.,  infra. 

(a)  The  case  of  a  parish  extending  into  two  counties  is  dealt  with  in  s.  8  of  43  YXu.. 
c.  2  :  see  Appendix  II.  For  an  instance  of  such  a  parish,  see  R.  v.  Jiridgicater 
(1839),  10  A.  &  E.  711. 

(0  Municipal  Corporations  Act.  1882  (45  &  46  Vict.  c.  .50),  ss.  154,  1G2,  165.  A 
parish  within  a  borough  having  a  .separate  commission  of  the  peace,  but  no  separate 
court  of  quarter  sessions,  is  for  this  purpose  to  be  treated  as  part  of  the  county. 

()i)  17  Geo.  2.  c.  38,  s.  5  :  see  Appendix  II.  As  to  the  effect  of  this  section  where 
some  of  the  justices  are  interested,  see  /?.  v.  £>-.«',?  JJ.  (1816),  5  M.  &  S.  513. 

(.r)  1  Geo.  4,  c.  36,  s.  1  :  see  Appendix  II..  infra. 

ly)  30  &  31  Vict.  c.  106. 
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throughout  the  union."  Xow  the  assessment  committee  may 
appear  in  the  name  of  the  guardians  as  respondents  to  a  rating 
ai)peal,  and  if  they  do  so  appear  the  costs  of  the  appellant  may  be 
ordered  to  be  paid  by  the  guardians  out  of  the  common  fund  of  the 
union  (r).  Moreover,  if  the  appeal  results  in  an  alteration  of  the 
rate,  the  valuation  list  also  must  be  altered,  and  this  will  affect 
the  basis  of  contribution  to  the  common  fund  of  the  union  (a).  It 
is  submitted,  therefore,  that  an  appeal  against  a  poor  rate  is  within 
the  words  "  every  matter,  act,  charge,  or  complaint  by  which  the 
guardians  are  affected,  or  in  which  they  have  an  interest,"  used  in 
s.  27  of  the  Poor  Law  Amendment  Act,  1867,  quoted  above.  If 
so,  it  appears  that  an  appeal  against  the  poor  rate  for  a  parish  in  a 
union  may  be  taken  to  the  quarter  sessions  having  jurisdiction  over 
any  parish  in  the  union.  So  that  if  the  union  extends  into  two 
counties  (or  into  a  county  and  a  quarter  sessions  borough)  an 
appeal  against  the  rate  for  any  parish  in  the  union  may  be  taken 
to  the  quarter  sessions  of  either  county  (or  the  quarter  sessions  for 
the  county  or  the  borough).  No  doubt  it  is  the  more  common 
practice  to  appeal  to  the  sessions  having  jurisdiction  over  the 
particular  parish  for  which  the  rate  is  made  ;  but  in  East  and 
West  Junction  Mail.  Co.  v.  Strat ford-on- Avon  Union  {h),  where 
a])peals  w^ere  entered  at  the  Warwickshire  quarter  sessions,  in 
respect  of  a  line  of  railway  extending  through  several  parishes  in 
the  same  union,  but  in  three  diiferent  counties,  after  the  appeals 
relating  to  parishes  in  the  county  of  AYarwick  had  been  heard, 
olijection  to  the  jurisdiction  over  parishes  in  the  other  counties  was 
taken  by  the  respondents  :  the  quarter  sessions,  after  argument, 
overruled  the  objection,  heard  the  appeals  and  reduced  the  rates, 
giving  costs  to  the  appellants  ;  and  no  attempt  was  made  to  set 
aside  the  decision. 

The  tw'O  folio  win  o;  cases,  decided  with  reference  to  s.  27  of  the 
Poor  Law  Amendment  Act,  1867,  may  be  referred  to  :  in  li.  v. 
Eaton  (e),  the  guardians  of  a  union  extending  into  the  two 
counties  of  Rutland  and  Northampton  summoned  a  person  residing 
in  Rutland  before  the  justices  of  the  county  of  Northampton,  for 
offences  under  the  Education  Acts.  It  was  held  that  s.  27  of  the 
Poor  Law  Amendment  Act,  1867,  enabled  the  guardians  to  take 
proceedings  against  residents  in  any  parish  in  the  union  before  the 
justices  of  either  county.  It  may  be  noticed  that  in  such  cases  it 
was  probably  more  convenient  for  the  defendant  to  appear  before 
the  justices  of  his  own  county  ;  but  in  the  case  of  a  rating  appeal 
in  respect  of  a  line  of  raihvay,  gasworks,  or  waterworks,  extending 

(--)  See  U.  A.  C.  A.  Act,  186-4,  ss.  2,  3,  in  Appendix  II.,  hifra. 
(a)  See  U.  A.  C.  Act,  1862,  s.  .SO,  in  Appendix  II. 

(J))  Not  reported  :  decided  at  the  Warwickshire  quarter  sessions  on  October  1 8th 
And  2(;th.  and  November  1st,  1898— from  the  writer's  MS.  notes, 
(c)  (1881),  8  Q.  B.  D.  158  ;  40  J.  V.  22'J. 
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into  more  than  one  countv,  it  avouIJ  probably  be  more  convenient 
for  all  parties  that  all  appeals  should  be  heard  before  one  and  the 
same  tribunal. 

In  7?.  V.  Stajfonlshlre  JJ.  (d).  it  was  held  that  in  the  case  of  a 
union  extending  into  two  jurisdictions,  an  order  for  the  removal  of 
a  pauper  might  be  made  by  the  justices  of  either  jurisdiction  ;  l)ut 
that  if  the  order  were  made  by  the  justices  of  a  quarter  sessions 
borough,  the  appeal  against  that  order  must  be  taken  to  the 
borough  quarter  sessions  ;  for  "  when  once  jurisdiction  is  given  to 
particular  justices,  that  jurisdiction,  with  all  its  incidents,  must 
continue  throughout  the  whole  course  of  the  proceedings  arising 
upon  any  of  the  matters  of  complaint  to  which  s.  27  refers  "  (e). 
From  this  decision  it  seems  to  follow  that,  if  an  appeal  against  a 
poor  rate  be  taken  to  special  sessions  under  s.  6  of  the  Parochial 
Assessments  Act,  183G  (/'),  the  appeal  from  special  sessions  lies,  in 
a  quarter  sessions  borough  to  the  borough  quarter  sessions,  and 
elsewhere  to  the  county  quarter  sessions,  notwithstanding  s.  21  of 
the  Poor  Law  Amendment  Act,  1867. 

General  or  quarter  sessions. — The  justices  mat/  hold  as  many 
sessions  in  the  vear  as  may  be  necessary,  and  all  their  sessions 
(other  than  special  or  petty  sessions)  are  general  sessions  :  they 
must  hold  four  general  sessions,  at  stated  times,  one  in  each  quarter 
of  the  year,  and  these  sessions  are  called  quarter  sessions,  or  more 
properly  general  quarter  sessions.  The  quarter  sessions,  therefore, 
are  a  species  only  of  general  sessions  ;  so  that  all  quarter  sessions 
are  general  sessions,  but  the  converse  is  not  true,  for  all  general 
sessions  are  not  quarter  sessions  (r/). 

The  Poor  Relief  Act,  1713  (/(),  gives  the  right  of  appeal  to  the 
"  next  general  or  quarter  sessions,"  and  it  has  been  held  (/)  that 
the  word  "  general  "  is  here  used  as  equivalent  to  "  quarter  "  (the 
two  expressions  meaning,  in  this  clause,  the  same  thing),  so  that 
in  places  where  both  "  general  "  and  "  quarter  "  sessions  are  held, 
the  appeal  lies  to  the  "  quarter  "  sessions,  and  the  appellant  may 
pass  by  the  "general"  sessions  if  that  happens  to  come  first  (/). 
Whether  the  decisions  here  referred  to  are  open  to  doubt  o,r  not,  it 
is  suggested  that  they  are  not  now  likely  to  be  overruled  by  any 
court,  it   being   "  inexpedient  to   interfere  with  a  long  course  of 

(_d)  (1S72).  L.  R.  7  Q.  B.  288. 

(O  Pt^r  CoCKBURX,  C.J.  :  L.  K.  7  Q.  B.,  at  p.  290.  (/)    Viflr  giqn-a.  p.  588. 

(^r/)  This  appears  to  be  the  combined  effect  of  the  commission  of  the  peace  and  of 
the  statutes  relating  to  the  holding  of  sessions :  see  B.  v.  Mulhiney  (18H8), 
6  C.  &  r.  9fi. 

(lb)  17  Geo.  2,  c.  38,  s.  4  :  see  Appendix  II. 

(0  R.  V.  London  JJ.  (1812),  15  East,  632  ;  followed  B.  v.  Middhsrx  JJ.  (1843), 
4  Q.  B.  807. 

(//)  A  slightly  different  result  would  be  arrired  at  if  the  section  were  construed  as 
giving  the  appellant  the  option  of  appealing  either  to  the  next  '•  general "'  or  to  the 
next  '"quarter"  sessions. 
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practice  supported  by  decisions  which  are  not  of  very  recent 
date  "  (/).  It  must,  however,  be  noticed  that  in  Liver jwol  Gas 
Co.  V.  Everton  {m),  it  was  admitted  by  counsel,  and  assumed  by 
the  court,  that  intermediate  sessions,  held  at  uncertain  dates  by  the 
Recorder  of  Liverpool  (in  addition  to  the  four  quarter  sessions) 
must  be  taken  as  equivalent  to  quarter  sessions,  and  that  an 
appellant  might  be  bound  to  enter  his  appeal  at  those  sessions. 
But  this  case,  in  which  neither  R.  v.  London  J  J.  (n)  nor  E.  v. 
Middlesex  JJ,  (o)  was  cited,  and  in  which  the  point  was  not 
argued,  can  hardly  be  taken  as  overruling  those  decisions. 

Dates  for  holding  quarter  sessions. — By  11  Geo.  4  &  1  Will.  4, 
c.  70,  s.  35,  the  justices  in  every  county,  riding,  or  division  for 
which  quarter  sessions  of  the  peace  by  law  ought  to  be  held, 
shall  hold  their  general  quarter  sessions  of  the  peace  in  the  first 
weeks  after  October  11th,  December  28th,  March  31st,  June  24th 
respectively.  By  the  Quarter  Sessions  Act,  1894  (p  ),  the  justices 
in  general  quarter  sessions  may,  at  any  time,  when  it  may  appear 
desirable,  for  the  purpose  of  not  interfering  with  the  assizes  then 
next  ensuing,  fix  or  alter  the  time  for  holding  the  then  next  general 
quarter  sessions,  so  as  the  sessions  be  held  not  earlier  than  fourteen 
days  before,  nor  later  than  fourteen  days  after  the  week  in  which  they 
would  otherwise  be  held.  It  must  be  noticed  that,  though  under 
the  statutes  above  cited  the  time  for  holding  the  sessions  is  fixed, 
this  merely  means  that  the  sessions  must  then  begin,  and  does  not 
take  away  the  power  of  the  sessions  to  adjourn  the  hearing  beyond 
the  week  mentioned. 

It  must  also  be  noticed  that  the  Act  11  Geo.  4  &  1  Will.  4,  c  70, 
s.  35,  above  cited,  does  not  apply  to  the  holding  of  quarter 
sessions  in  a  quarter  sessions  borough,  where  the  practice  is  for 
the  recorder  to  fix  the  dates  ((]). 

In  some  counties  special  dates  (and  places)  for  holding  quarter 
sessions  by  adjournment  are  fixed  by  statute  (r).  It  is  not 
proposed  to  deal  with  these  cases  in  this  volume. 

Adjourned  sessions. — In  some  counties  it  is  the  practice  to  hold 
adjourned  sessions  at  a  considerable  interval  of  time  after  the 
commencement  of  the  quarter  sessions,  and  in  some  cases  at 
different  places  in  the  county  ;  and  it  is  important  to  observe  the 
distinction  between  such  sessions  held  by  adjournment,  and  "general 

(/)  London  Connfy  CouncU.  v.  Kritli  and  lIV.v/'  Ham,  [ISDH]  A.  C.  062,  at  p.  .-,<)!)  ; 
Rydc's  Kat.  App.  (18!)1— 1898),  418,  at  p.  -136.  Sec  also  11.  v.  London  JJ.  (1S46), 
9  Q.  B.  41,  at  p.  48.  and  i?.  v.  LJyir  (1,S5«),  6  E.  A:  H.  992.  at  p.  998  ;  infra,  p.  hlb. 

(w/)  (1871),  L.  K.  6  C.  P.  414.  00  (1848).  4  Q.  B.  807. 

(«)  (1812),  15  East,  682.  O^)  57  &  58  Vict.  c.  6,  s.  1. 

((/)  Sec  Municipal  Corporations  Act,  1882,  s.  l(i."). 

(r)  See,  for  example,  as  to  Hertfordshire,  the  County  of  Hertford  and  Li))erty  of 
St.  Alban  Act,  1874  (87  i:  88  Vict.  c.  4.3),  .ss.  9,  18,  18,  19. 
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sessions  "  which  are  original  sessions,  intermediate  between,  and 
independent  of,  the  quarter  sessions.  Where  quarter  sessions  are 
adjourned,  not  merely  de  die  in  diem,  but  over  a  considerable 
interval  of  time,"  the  sessions  are  always  considered  in  law  as 
one  day,  to  whatever  period  they  may  by  accidental  causes  be 
extended  "  (s)  ;  and  this  I'ule  holds  good  where  the  adjournment 
is  to  a  different  place  in  the  county  {t).  If,  therefore,  on  the 
first  day  of  quarter  sessions,  the  sessions  are  not  "  practicable 
sessions,"  the  appellant  is  not  bound  to  enter  his  appeal  at  the 
adjourned  sessions,"  even  though  there  may  be  time  to  do  so  (m). 
In  R.  V.  Sussex  JJ.  (,r),  !t  was  shown  that  the  practice  was  to 
adjourn  the  quarter  sessions  from  the  w^estern  to  the  eastern 
division  of  the  county,  and  to  enter  appeals  relating  to  the  eastern 
division  at  the  adjourned  sessions  ;  it  was  held  that,  although  the 
atljournment  was  only  a  continuance  of  the  original  sessions,  and 
the  time  for  appealing  was  fixed  by  the  commencement  of  the 
original  sessions,  the  appeal  might  properly  be  entered  at  the 
adjourned  sessions  if  that  was  in  accordance  with  the  ])ractice  of 
the  sessions. 

Quarter  sessions  in  Sussex. — The  general  principles  laid  down 
by  the  cases  just  cited  are  still  good  law,  but  it  must  be  noticed 
that  the  practice  in  Sussex  is  now  affected  by  s.  7  of  the  County 
of  Sussex  Act,  18G5  (jj),  which  enacts  that  "  with  respect  to  any 
notice  required  to  be  given  by  one  i)arty  to  another,  relative  to 
any  appeals  or  other  matter  to  be  heard  and  determined  by  the 
court  of  quarter  sessions  of  the  peace  for  the  county  of  Sussex,  the 
the  first  day  of  sessions  shall  be  deemed  to  be  the  day  on  which  the 
court  of  quarter  sessions  for  the  county  begins  to  be  held  hi  that 
division  wherein  the  appeal  or  other  matter  is  heard  and 
determined.*'  The  effect  of  this  section  appears  to  be  that  the 
sessions  held  in  one  division  by  adjournment  from  the  other  are  to 
be  regarded  as  original  sessions,  for  the  purpose  of  considering 
what  are  "  the  next  practicable  sessions  "  :  so  that  the  appellant  (if 
there  is  time  to  do  so)  is  bound  to  give  notice  for,  and  enter  his 
ai)])eal  at,  the  adjourned  sessions. 

The  next  practicable  sessions. — By  the  Poor  KeUef  Act, 
1743  (z),  the  riglit  of  appeal  was  limited  to  the  "  next  general 
or    (juarter    sessions.''     This  was    at    an    early    date  construed  as 

(.v)  B.  V.  Surrey  JJ.  (1813),  1  M.  &  S.  479. 

If)  It.  V.  J^ducamlre  JJ.  (1857),  S  E.  k.  B.  563.  at  pp.  .506,  570  ;  H.  v.  Sus^kcc  JJ. 
(1797),  7  T.  K.  107. 

(w)  B.  V.  Surrey  JJ..,  supra ;  R.  v.  Sus-w-x-  JJ.  (1865),  3-1  L.  J.  M.  C.  (>'.*,  attirm- 
ing  A'.  V.  Su.'ise.v  J  J.  (1797),  7  T.  R.  107. 

(./•)  (1797),  7T.  li.  107. 

(y)  28  iSc  29  Vict.  c.  37.  See  also  s.  5  of  the  same  Act  as  to  the  effect  of  adjourn- 
ments from  one  division  of  the  county  to  the  other. 

(z)  17  Geo.  2,  c.  38,  s.  4:  see  Appendix  II.,  iiifrii. 
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meaning  '•  the  next  practicable  sessions  '"  ;  and  a  similar  limitation 
was  put  upon  the  right  of  appeal  to  special  sessions,  given  by  the 
Parochial  Assessments  Act,  1836  (a),  although  that  statute  does  not 
expressly  limit  the  right  of  appeal  to  the  next  practicable  special 
sessions.  In  cases  where  the  special  sessions  have  jurisdiction  (as 
to  which  see  pp.  538,  539),  the  appeal  may  be  taken  to  the  "  next 
practicable  "'  special  sessions,  or  the  "  next  practicable  "  quarter 
sessions  at  the  option  of  the  appellant  (h).  The  following  remarks 
upon  the  meaning  of  the  phrase  "  next  practicable  sessions,"  will 
apply  equally  whether  the  appeal  is  taken  to  quarter  sessions 
or  special  sessions,  and  to  sessions  held  either  for  a  county  or 
borough. 

The  general  principle  laid  down  by  the  older  cases  is  still  good 
law,  but  the  application  of  that  principle  has  been  modified  by 
modern  statutes  in  two  ways. 

First,  it  is  now  made  a  condition  precedent  to  the  exercise  of 
the  right  of  appeal  to  any  sessions  that  the  appellant  must  have 
given  to'  the  assessment  committee  notice  of  objection  to  the  valua- 
tion list,  and  must  have  failed  to  obtain  relief  (c).  Before  the  time 
for  appealing  can  begin  to  run  against  the  appellant,  these  condi- 
tions must  have  been  complied  with. 

Secondly,  the  statutes  now  require  fourteen  clear  days'  notice 
of  appeal  to  be  given  to  the  overseers,  or  persons  standing  in  the 
place  of  overseers  (d),  and  twent3'-one  days'  notice  to  be  given 
to  the  assessment  committee  {e)  ;  whereas  under  the  Poor  Relief 
Act,  17-J:3  (/),  "reasonable  notice"  was  required.  The  new 
statutory  requirements  must  be  borne  in  mind  in  applying  the 
earlier  cases. 

The  words  "  next  general  or  quarter  sessions,"  which  are  iised 
in  the  Poor  Relief  Act,  1743,  relating  to  appeals  against  poor 
rates,  are  also  used  in  3  &  1  AVill.  and  Mary,  c.  11,  s.  10,  i-elating 
to  appeals  against  orders  of  removal  ;  and  cases  decided  on  either 
statute  have  been  generally  cited  as  authorities  on  the  other,  and 
are  so  dealt  with  here. 

The  words  "  next  general  or  quarter  sessions  "  were  early  con- 
strued as  meaning  •'  the  next  possible  sessions  "  {</),  or  "  the  next 
practicable  sessions  at  which  an  effectual  ajjpeal  could  be  lodged  ; 
and  if  by  the  late  publication  of  the  rate  the  parties  are  driven  into 
such  a  narrow  point  of  time  as  not  to  be  aide  to  make  an  effectual 
api)eal  at  the    next  sessions,  those  must  be  considered   the   next 

{fi)  6  &  7  Will.  4,  c.  96.  s.  6,  in  Appendix  II.,  infra  ;  see  also  p.  539,  siqini. 
( /')  See  p.  539.  n(jte  (/.').  supra. 

(r)  See  U.  A.  C.  A.  Act.  18«-t,  in  Appendi.x  II.  :  sec  also  p.  553,  supra. 
id)  Under  12  &  13  Vict.  c.  45,  s.  I  :  ct  ride  hifra.  pp.  577,  578. 
(r)  Under  U.  A.  C.  A.  Act.  1864.  s.  1  :  ride  infra,  p.  579. 
(  /■)  17  Geo.  2.  c.  38,  s.  4  :  see  Appendi.\  II. 

Oi^  R.  V.  East  Ridi7ig  JJ.  (1779),  1  Doug.  193  ;  II.  v.  Hrrrford.'^hiri'  J  J.  (178!)), 
3  t.  R.  504. 
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Avheu  such  appeal  cau  be  made  effectually  "  {/i).  It  was  held  that 
the  parties  must  have  a  reasonable  time  for  making  the  necessary 
inquiries  and  considering  whether  to  appeal  or  not  (/),  and  for 
considering  the  grounds  of  appeal,  which  must  be  stated  in  the 
notice  (k).  How  long  is  a  ''reasonable  time"  for  this  purpose  has 
always  Ijeen  treated  as  a  question  of  fact,  depending  on  the  circum- 
stances of  each  case  (/)  ;  "  five  minutes  may  be  enough  in  some 
cases,  and  five  months  not  enough  in  others "  (»i).  Two  days 
(o£  which  Sunday  was  one)  were  held  to  be  too  short  a  time  in 
B.  V.  Siisse.r  JJ.  («),  and  R.  v.  Essex  J  J.  (o)  ;  but  were  held 
long  enough  in  li.  v.  Jlerefonlsliire  JJ.  (p).  Four  days  were  held 
long  enough  in  H.  v.  Wiltshire  J  J,  (q).  In  many  of  the  old  cases 
distance  from  the  town  where  the  quarter  sessions  were  hold  was 
regarded  as  an  important  factor  to  be  considered.  The  subsequent 
creation  of  railways  has  made  distance  of  less  importance,  but  the 
most  recent  case  (/■)  shows  that  distance  may  still  have  to  be  taken 
into  account. 

In  Liverpool  Gas  Co.  v.  Everton  (s),  the  decision  of  the  assess- 
ment committee  was  given  on  August  3rd,  and  the  next  general 
sessions  (t)  were  held  on  September  1st,  so  that  the  appellants  had 
only  seven  clear  days  before  serving  on  the  assessment  committee 
the  twenty-one  days'  notice  required  by  s.  1  of  the  Union  Assess- 
ment Committee  Amendment  Act,  1864  ;  the  appellants  did  noth- 
ing at  the  sessions  held  on  Septenil)er  1st,  but  entered  an  appeal  at 
the  quarter  sessions  held  on  October  26th.  The  recorder  held  that 
the  appellants  had  not  had  a  "reasonable  time"  to  consider 
whether  they  would  appeal  or  not,  and  that  consequently  the 
sessions  held  on  October  26th  were  the  "  next  practicable  sessions  "  : 
but  the  Queen's  Bench  held  (1)  that  upon  a  motion  for  a  prohibi- 
tion against  further  proceeding  with  the  ap])eal,  it  was  competent 
for  them  to  review  the  decision  of  the  recorder  as  to  what  was  a 
"reasonable   time"'  :  and  (2)  that  under  the  circumstances  seven 

(/O  R.  V.  Sn.m-x  JJ.  (1812).  15  East.  206.  following  li.  v.  Dometxhirc  J  J.  (1812), 
15  East.  2UU. 

(/)  R.  V.  K^.sr.r  .JJ.  (1817).  1  B.  &  Aid.  210.  following  R.  v.  Sxrrnj  JJ.  (1818), 
1  M.  &  S.  471t  ;  7.'.  v.  Flint.'<hirc  JJ.  (1797),  7  T.  R.  200. 

(Z-)  R.  V.  Survey  JJ.  (188U).  (J  Q.  B.  D.  100,  at  p.  110. 

(Z)  See,  forexample.  R.  v.  Wiltshire  JJ.  (1772).  2  Const.  725  ;  R.  v.  CarDiarthi-n 
JJ.,  Ryde's  Rat.  Ai)p.  (1 891— 1893).  334. 

(w)  Prr  Lord  Dexmax.  during  the  argument  iu  R.  v.  Cornn-oU  JJ.  (1837), 
6  A.  &  E.  894.  at  p.  898. 

(«)  (1812),  15  East,  206. 

ip)  (1817),  1  B.  &  Aid.  210. 

(2))  (1789),  3  T.  R.  50L 

(^)  (1772).  2  Const.  725. 

(?•)  R.  V.  Carmarthen  .JJ..  Ryde's  Rat.  App.  (1891—1893).  334  :  infni,  p.  573. 

(«)  (1871),  L.  R.  6  C.  P.  414. 

(0  It  was  assumed  the  '•  general  "  sessions  were  equivalent  to  quarter  sessions. 
This  assumption  seems  contrary  to  R.  v.  London  J  J.  (1812),  15  East.  632.  and  R.  v. 
Miihllr.Krx  JJ.  (1843),  4  Q.  B."8U7  :  rule  unprn,  p.  5(;s. 
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-days  constituted  a  "  reasonable  time  "  for  the  appellants  to  make 
np  their  mind,  and  consequently  that  the  sessions  held  on  October 
26th  were  not  the  "  next  practicable  sessions,"  and  the  appeal  was 
too  late. 

But  in  R.  V.  Carmarthen  J  J.  (k),  the  decision  of  the  assessment 
committee  was  given  on  March  9th,  and  was  considered  by  the 
directors  of  the  appellants  (a  Welsh  railway  company)  on  March 
10th  ;  the  line  was  worked  by  a  Mr.  Waddell,  who  resided  in 
Edinburgh,  and  with  whom  the  directors  wished  to  communicate  : 
the  directors  took  counsel's  opinion  on  the  grounds  of  appeal,  which 
reached  their  solicitor  on  March  17th  ;  and  on  March  22nd  notice 
of  appeal  was  given  for  the  sessions  held  on  April  7th  (this  being 
less  than  the  twenty-one  days'  notice  required  by  statute).  It  was 
held  by  the  Queen's  Bench  Division  and  by  the  Court  of  Appeal 
that  those  sessions  were  not  the  next  practicable  sessions  under  the 
special  circumstances. 

The  effect  of  the  cases  appears  to  be  that  although  the  justices 
have  no  longer  to  consider  what  is  a  '•'  reasonable  notice  "  to  which 
the  respondents  are  entitled,  they  have  to  determine  (if  any 
question  arises)  whether  the  sessions,  at  which  the  appeal  has  been 
entered,  are  the  "  next  practicable  sessions  "  or  not  ;  and  that  the 
King's  Bench  Division  have  "  a  kind  of  visitatorial  jurisdiction 
over  the  justices  "  (.i')  :  the  justices  are  not  sole  judges  to  decide  the 
question  "  what  are  the  next  practicable  sessions,"  and  the  judges 
of  the  High  Court  can  interfere  with  their  decision  (3/). 

In  an  extreme  case  (c)  where  the  appellants  refrained  from 
entering  an  appeal  against  an  order  of  removal  at  the  next  practi- 
cable sessions,  under  an  agreement  with  the  respondents  that  the 
case  should  follow  the  decision  of  another  appeal,  which  was 
expected  to,  but  in  the  event  did  not,  determine  the  point  at  issue, 
the  King's  Bench  granted  a  mandamus  to  a  subsequent  court  of 
quarter  sessions  to  receive  the  appeal  first  mentioned.  It  must, 
however,  be  noticed  that  in  this  case  the  contention  of  the  appel- 
lants almost  amounted  to  an  allegation  of  a  In-each  of  faith  on  the 
part  of  the  respondents  (a). 

(iO  Ryde's  Rat.  App.  (1891—1893),  334. 

(«)  See  R.  V.  Wiltshire  JJ.  (1808),  10  East.  40i.  Cf.  Lira-pool  Gas.  Co.  v.  Evcrton 
(1871),  L.  R.  6  C.  P.  414  ;  i?.  v.  Surrei/  JJ.  (1880),  6  Q.  B.  D.  100,  in  both  of  which 
cases  the  Queen's  Bench  overruled  the  decision  of  the  quarter  sessions  as  to  what  was 
a  "  reasonable  time  "  for  the  appellants  to  con-^ider  whether  they  would  appeal. 

(y)  See  JR.  V.  West  Riding  JJ.  (1833),  5  B.  &  Ad.  6G7,  at  pp.  671,  672,  and  the 
cases  cited  in  the  preceding  note.  Compare  with  these  cases  R.  v.  Commissioners  of 
Special  Purposes  of  Income  Tax  (1888),  21  Q.  B.  IX  313,  at  p.  319  ;  R.  v.  General 
Commissioners  of  faxes  for  ClerlienweU,  [1901]  2  K.  B.  879. 

(^)  i?.v.  Wiltshir<^  JJ.  (1801),  1  East,  681. 

(rt)  Cf.  Southampton  Gas  Co.  '^.Southampton  Guardians  (1877),  2  Q.  B.  D.  371. 
at  p.  375  n.,  infra,  p.  602.  and  London  and  North  Western  Rail.  Co.  r.  Bedford 
(1852),  17  Q.  B.  978,  infra,  p.  619. 
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Entry  of  appeal  without  notice,  or  with  insufficient  notice. 

— By  s.  4  of  the  Poor  liclict' Act,  174;')  [^l>).  ixM-sons  ;i<;-;j;ri('V(Hl  l)y 
a  rate  may  appeal  to  tlic  ue.rf  oeneral  or  quarter  sessions,  givint^ 
reasonable  notice  to  the  overseers  ;  and  "  if  it  shall  appear  to  the 
justices  that  reasonable  notice  was  not  given,  then  they  shtJI 
adjourn  the  said  appeal  to  the  next  quarter  sessions,  and  then  and 
there  finally  hear  and  determine  the  same."  Although  modern 
statutes  have  substituted  for  the  ''  reasonable  notice "  formei-ly 
required,  a  notice  for  a  fixed  number  of  days  (c),  on  other  points 
s.  4  of  the  Poor  Relief  Act,  1743,  is  still  in  force.  It  is  still 
necessary  to  appeal  to  the  "  next  sessions,"  taking  those  words  as 
meaning  the  "  next  practicable  sessions  "  {d),  although  the  length 
of  notice  now  required  must  be  taken  into  account  in  considering 
what  are  the  "  next  practicable  sessions." 

It  must  be  specially  noticed  that  s,  4  of  the  Poor  Relief  Act, 
1743,  (which  empowers  and  obliges  quarter  sessions  to  enter  and 
respite  an  appeal  of  which  no  notice— or  insufficient  notice — has 
been  given,)  does  not  apply  to  appeals  to  special  sessions,  under 
s.  0  of  the  Parochial  Assessments  Act,  183G  (e)  ;  and  that  in 
appeals  under  that  section  to  special  sessions,  the  giving  of  notice 
of  appeal  in  due  time  to  the  necessary  parties  is  a  condition  prece- 
dent to  the  appeal  (  /").  And  it  has  been  held  at  quarter  sessions 
that  failure  to  give  to  a  necessary  party  notice  of  an  appeal  from 
special  sessions  under  s.  G  of  the  Parochial  Assessments  Act,  1836, 
is  fatal  {(/).  What  is  said  in  the  following  paragraphs  does  not 
apply  to  appeals  to,  or  from,  special  sessions  under  that  section. 

Under  the  words  above  quoted  from  s.  4  of  the  Poor  Relief  Act, 
1743,  and  under  almost  identical  words  in  9  Geo.  1,  c.  7,  s.  8 
(relating  to  appeals  against  orders  of  removal),  the  sessions  were 
directed  to  adjourn  the  appeal  to  the  next  sessions,  wdiere  reason- 
able notice  had  not  been  given  (/i).  It  was  never  doubted  that  the 
sessions  were  bound  to  receive  and  adjourn  the  appeal,  where  the 
appellant  had  no  time  (after  the  cause  of  appeal  had  arisen) 
to  serve  notice  of  appeal.  But  a  difficulty  arose  in  cases  where  the 
appellant  had  time  to  give  "  reasonable  notice,"  but,  having  failed 
to  do  so,  claimed  the  right  to  enter  an  appeal  at  the  next  sessions 
after  the  cause  of  appeal  had  arisen,  and  to  have  it  adjourned  to 
the  following  sessions  for  want  of  a  "  reasonable  notice  "  to  the 
respondents.      Although   at  one    time    a    contrary    decision    was 

(ft)  17  Geo.  2,  c.  38  :  see  Appendix  II.,  infra.  (rf)    Vide  supra,  p.  570. 

((?)    Vide  infra,  p.  o79.  (e)    Vide  supra,  p.  ,540. 

(/)  R.\.  Teicheshury  JJ.,  [1908]  1  K.  B.  39;  Ryde  &  Konstam's  liat.  App. 
(1894—1904),  312. 

((/)  Vide  supra,  p.  .")4(i,  note  (.'/).  This  seems  to  follow  from  JR.  v.  Taiokeshtry 
JJ..  supra. 

(Ji)  The  giving  of  notice  of  appeal  against  the  rate  must  be  distinguished  from  the 
giving  of  notice  of  objection  to  the  valuation  list,  before  the  assessment  committee, 
under  U.  A.  C.  A.  Act,  18(i4,  s.  1,  supra,  p.  053.  Failure  to  give  notice  of  objection 
to  the  valuation  list  is  a  defect  which  cannot  be  remedied  by  respiting  the  appeal. 
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given  (/),  it  was  ultimately  decided  that  the  sessions  were  bound 
to  accept  and  adjourn  the  appeal,  even  though  the  appellant  had 
time  to  give  "  reasonable  notice  "  and  had  failed  to  do  so  (A),  or 
had  even  failed  to  give  any  notice  at  all  (I).  As  early  as  1828,  it 
was  pointed  out  (m)  that  the  efiPect  of  holding  that  it  was  not  im- 
perative on  the  appellant  to  give  reasonable  notice  and  to  appeal  to 
the  next  sessions  where  it  was  practicable,  would  be  to  enable  him, 
by  abstaining  from  giving  notice  or  by  giving  an  unreasonably 
short  notice,  to  obtain  by  his  own  wrong  a  power  of  appealing  to 
the  next  sessions  but  one.  Notwithstanding  this,  Lord  Denman, 
C.J.,  said  in  JR.  v.  London  JJ.  (n),  "  Many  things  have  gi'own 
up  in  practice  which  we  might  wish  to  see  altered  ;  but  the  greatest 
confusion  would  ensue  if  we  were  to  alter  a  course  so  well  under- 
stood as  the  practice  on  this  point.  It  has  always  been  understood 
that  no  notice  is  the  same  thing  as  no  reasonable  notice  ;  and  that 
if  no  notice  has  been  given  of  trial  at  the  first  practicable  sessions, 
and  they  are  the  sessions  next  after  the  order  [of  removal] ,  and 
the  appeal  is  then  entered,  the  court  of  sessions  is  bound  to  adjourn 
it."  Again,  in  H.  v.  LJyt'e  (o),  where  the  sessions  refused  to  hear 
an  appeal  of  which  notice  had  not  been  given  to  parties  alleged  to 
be  under-rated,  and  the  Queen's  Bench  granted  a  mandamvs  to 
enter  continuances  and  hear  the  appeal,  Lord  Campbell,  C.J.,  said  : 

"  It  has  long  been  settled  that  the  enactments  in  9  Geo.  1,  c.  7,  s.  8 
[as  to  appeals  against  orders  of  removal],  and  17  Geo.  2,  c.  38,  s.  4 
[set  out  on  p.  574,  supra],  are  obligatory,  and  that  though  no  notice  at 
all  has  been  given,  the  sessions  must  adjourn  the  appeal.  If  this  had 
been  res  Integra,  I  should  have  hesitated  before  I  so  construed  the  statute  ; 
for  I  think  it  would  have  been  better  if  a  discretion  had  been  entrusted 
to  the  sessions  ;  but  the  contrary  is  now  settled  (p).  .  .  .  Xo  notice 
having  been  given  to  [the  parties  interested],  the  sessions  must  act  as  if  no 
notice  was  given  to  the  officers  of  the  poor.  They  were  not  at  liberty  to 
dismiss  the  appeal,  but  were  bound  to  adjourn  it  to  the  next  sessions, 
and  then  to  hear  it." 

It  must  be  noticed  that  the  judgment  just  cited  was  delivered  in 
1856,  and,  therefore,  after  the  passing  of  the  Quarter  Sessions  Act, 

(/)  B.  V.  Mirth  Rldhifi  JJ.  (1789),  3  T.  R.  150. 

(70  R.  V.  Gloucestershire  JJ.  (1779),  1  Doug.  191  :  R.  v.  Bucl's  JJ.  (1803), 
3  East,  342,  approved  (as  being-  a  case  "  well  considered  ")  in  R.  v,  Shrop.^hire  JJ. 
(1806),  7  East,  519  :  R.  v.  Wilts  JJ.  (1828),  8  B.  &  C.  380  ;  R.  v.  Loiidim  JJ. 
(181(i),  9  Q.  B.  41  ;  R.  V.  Eyre  (1856),  6  E.  &  B.  992.  See  also  R.  v.  Eyre  (1857), 
7  E  &  B.  609. 

(Z)  R.  v.  Shropshire  JJ.,  R.v.  Wilts  JJ,  B.  v.  London  JJ.,  nhl  .injn-a  ;  R.  v. 
Eyre  (1856),  6  E.  &  B.  992  ;   but  note  the  judgment  of  Bayley,  .J.,  in  R.  v.  Wilts  JJ. 

(.w)  See  the  argument  in  R.  v.  Wilts  JJ.  (1828),  8  B.  &  C.  380,  at  p.  382. 

(«)  (1816),  9  Q.  B.  41,  at  p.  43. 

\o)  (1856).  6  E.  &  B.  992,  at  pp.  997,  998. 

{}>)  In  the  report  of  the  judgment  in  26  L.  J.  ]\L  C,  at  p.  16,  the  words  used  are  : 
"  It  has  been  decided  over  and  over  again,  and  it  must  have  been  considered  as  settled 
when  the  41  Geo.  3,  c.  23  passed."  In  a  subsequent  case  of  R.  v.  Eyre  (1857), 
7  E.  &•  B.  609,  at  p.  615,  Lord  Campbell  speaks  of  the  rule  of  practice  acted  upon 
by  the  eai'lier  case  as  ''an  inveterate  doctrine." 
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1849  (y),  which  substituted  fourteen  clear  duys'  notice  for  the 
"  reasonaljle  notice  "  previously  required  under  the  Poor  Relief 
Act,  17-43.  It  seems,  therefore,  that  Lord  Campbell  must  have 
considered  that  the  Act  of  1819  had  made  no  difference  in  the  con- 
struction of  the  earlier  Act  on  this  point  (r),  for  otherwise  he  would 
not  have  felt  bound  to  follow  a  practice  of  which  he  disapproved. 

The  line  of  cases  cited  above  was  not  followed  in  R.  v. 
Kent  J  J.  (s),  but  that  case  has  been  recently  overruled  in  M.  v. 
De  Grey  (t),  in  which  it  was  held  that  giving  notice  of  appeal  is 
not  a  condition  precedent  to  entering  the  appeal,  and  that  where 
there  is  a  failure  to  give  notice,  the  quarter  sessions  are  bound  by 
17  Geo.  2,  c.  38,  s.  4,  to  enter  and  respite  the  appeal. 

But  although  an  appellant  who  has  given  no  notice,  or  an 
insufficient  notice,  is  entitled  as  a  matter  of  right  to  have  his 
nppeal  entered  at  the  next  sessions  and  respited,  yet  if  the  appel- 
lant gives  a  sufficient  notice  for  the  next  sessions,  coupled  with  a 
notice  that  he  will  apply  for  a  respite,  which  is  opposed  at  the 
sessions,  the  justices  have  a  discretion  to  grant  a  res})ite  or  not  (?<), 
and  are  entitled  to  call  upon  the  appellant  to  proceed,  and  (if  he  is 
not  ready  to  do  so)  may  dismiss  the  appeal  (x).  This  decision 
leads  to  the  anomalous  result  that  an  appellant  who  has  been  guilty 
of  delay  in  serving  notice  of  appeal,  is  in  a  better  position  than  an 
appellant  who  has  not  been  guilty  of  delay. 

Entry  of  appeal  at  the  next  sessions  where  service  of 
suflBcient  notice  is  impossible. — If  the  appellant  is  able  to  enter 
his  appeal  at  the  next  sessions,  but  has  not  time  to  give  the  notices 
required  by  the  statutes,  so  that  the  appeal  (if  entered)  cannot  be 
tried  at  those  sessions,  the  better  opinion  (>/)  appears  to  be  that 
the  appellant  is  not  bound  to  go  through  the  empty  ceremony  of 
entering  the  appeal  and  applying  for  a  respite  (c).  It  is  perfectly 
safe  to  act  on  this  view  when  it  is  absolutely  impossible  to  serve 
the  notices  required  by  the  statutes,  for  in  that  case  the  "  next 
sessions  "  are  not  the  "  next  practicable  sessions  "  ;  but  where  the 
appellant  has  some  breathing  time  (however  short),  so  that  it  is 

(q~)  12  &  13  Vict.  c.  io,  s.  1.     See  Appendix  II.,  infra. 

(r)  See  R.  v.  Surrey  JJ.  (1880),  6  Q.  B.  Y).  100,  at  p.  109, 

(.y)  (1890),  80  L.  T.  622. 

(0  [1900]  I  Q.  B.  521. 

(»<)  Apparently  the  King's  Bench  Division  cannot  review  the  exercise  of  this 
discretion  :  cf.  R.  v.  Thachwell  (182.5),  -1  B.  &  C.  62,  at  p.  (Ji. 

(.t)  R.  v.  Eyre  (1857),  7  E.  k  B.  609. 

(?/)  There  are  decisions  to  the  contrary:  see  R.  v.  Herefordshire  J  J.  (1789), 
3  T.  R.  504  ;  R.  v.  We.stRidiny  JJ.  (1858),  E.  B.  &  E.  713  ;  in  the  latter  case,  how- 
ever, it  was  possible  for  the  appellant  to  have  given  notice  in  time  to  try  at  the  next 
sessions  :  .see  also  R.  v.  West  Ridiny  JJ.  (181.5).  4:  M.  &  S.  327. 

(r)  i2.  V.  Stmthavi2)ton  JJ.  (1817).  8  B.  &  C.  641  n  ;  i?.  \.  Essex  JJ.  (1817), 
I  B.  &  Aid.  210 ;  R.  v.  Kent  JJ.  (1828),  8  B.  &  C.  639  ;  R.  v.  Devon  JJ.  (1829), 
8  B.  &  C.  640  n  ;  R.  v.  Surrey  JJ.  (1880),  6  Q.  B.  D.  100.  These  cases  are  also 
supported  by  the  judgments  of  Keating  and  Montague  Smith,  J  J.,  in  LlverjMiol 
Gas  Co.y.  Ererton  (1871),  L.  R.  6  C.  P.  414,  at  pp.  420,  421. 
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just  possible  to  serve  the  statutory  notices  in  time,  his  safest  course 
(if  he  does  not  make  up  his  mind  to  appeal  soon  enough  to  enable 
him  to  serve  the  notices)  is  to  enter  the  appeal  at  the  next  sessions 
and  apply  for  a  respite.  Otherwise,  if  it  be  held  that  those 
sessions  were  the  "  next  practicable  sessions,"  his  right  of  appeal 
will  be  lost. 

A  distinction  may  here  be  pointed  out  :  an  appellant  (according 
to  the  cases  above  cited)  (a)  by  delaying  the  service  of  notices  may 
prevent  the  hearing  of  his  appeal  at  the  "  next  practicable  sessions," 
and  yet  preserve  his  rights,  provided  he  enters  his  appeal  at  those 
sessions  ;  but  he  cannot  by  his  dilatory  conduct  make  the  sessions 
impracticable  which  in  fact  were  practicable  sessions,  and  then 
(without  entering  his  appeal)  pass  them  wholly  over  as  not  being- 
practicable  (b).  The  "  next  practicable  sessions "  alone  have 
original  jurisdiction  to  hear  the  appeal :  subsequent  sessions  may 
acquire  a  derivative  jurisdiction  to  hear  it  by  virtue  of  an  order  of 
respite  ;  but,  apart  from  such  an  order,  the  subsequent  sessions 
have  no  jurisdiction. 

To  whom  notice  of  appeal  must  be  given. — The  Poor  Relief 
Act,  1743  (c),  directed  that  "  reasonable  notice  "  should  be  given 
to  the  "  churchwardens  or  overseers."  The  Poor  Rate  Act, 
1801  (d),  directed  that  notice  of  appeal  should  be  "  delivered  to  or 
left  at  the  places  of  abode  of  the  churchwardens  and  overseers  "  of 
the  parish  "  or  any  two  of  them  "  ;  and  by  s.  6  of  the  same  Act 
notice  was  also  to  be  given  to  any  person  alleged  by  the  appellant 
to  be  wrongly  rated,  or  omitted  from  the  rate,  or  rated  at  a  wrong 
amount.  And  now  (e)  notice  must  also  be  given  to  the  assessment 
committee  of  the  union. 

The  Local  Government  Act,  1894,  has  introduced  some  changes 
and  difficulties  as  to  the  position  of  the  churchwardens  and  over- 
seers, though  it  makes  no  change  with  regard  to  the  position  of 
the  assessment  committee,  who  are  entitled  to  notice  of  appeal  in 
every  parish  whether  rural  or  urban. 

First  as  to  rural  parishes  :  we  have  already  seen  (/)  that  the 
churchwardens  of  eveyy  rural  parish  have  ceased  to  be  overseers  by 
virtue  of  s.  5  of  the  Local  Government  Act,  1894  ;  and  that 
in  every  rural  parish  having  a  parish  council  the  parish  council 

(rt)  See  B.  V.  London  JJ.,  and  M.  v,  Uj/ri',  .wjn-a,  p.  575,  and  B.  v.  Be  Grey, 
sujiva,  p.  576,  and  the  cases  thereby  confirmed. 

(5)  Per  Lord  Campbell,  C.-J.  :  B.  v.  Wed  Bidi/ir/  JJ.  (1858),  E.  B.  &  E.  71S  at 
p.  717,  following  B.  v.  SevenuaJ/s  (1815),  7  Q.  B.  136  :  and  B.  v.  Peterborough  JJ. 
(1857).  7  E.  &  B.  643. 

((?)  17  Geo.  2,  c.  38,  s.  4  :  .see  Appendix  II..  hifni. 

(fZ)  41  Geo.  3,  c,  23,  s,  4  :  see  Appeudi.x  II.,  infra. 

00  See  U.  A.  C.  A.  Act,  1864,  s.  1,  in  Appendix  II.,  hifrn. 

(/■)  See  the  paragraphs  relating  to  "  Overseers,"  siqyra,  p.  517.  As  to  service  of 
notice  of  objection  before  the  assessment  committee,  upon  the  overseers  or  ])arish 
council,  ride  .sujira,  p.  525, 

R.  2    P 
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aro  substituted  for  the  churchwardens  and  overseers  as  respon- 
dents (r/)  to  an  appeal  against  a  rate  under  s.  6  (1)  of  the  same 
Act ;  and  that  in  every  rural  parish  not  having  a  parish  council 
the  county  council  mai/  (in  effect)  substitute  the  parish  meeting 
for  the  overseers  by  means  of  an  order  imder  s.  19  (10)  of  the 
same  Act  (Ji). 

Next,  as  to  parishes  other  than  rural  parishes  :  the  Local 
Government  Act,  l.StH,  of  itself,  makes  no  change,  but  under 
s.  33  (1)  of  that  Act  (/)  the  Local  Government  Board  may 
(in  effect)  make  an  order  transferring  to  some  other  authority  the 
powers,  duties,  and  liabilities  of  overseers  (k).  And  it  is  believed 
that  in  many  cases,  where  the  power  of  appointing  overseers  has 
been  taken  away  from  the  justices,  the  order  of  the  Local  Govern- 
ment Board  has  (in  effect)  provided  that  the  churchwardens  shall 
cease  to  be  overseers.  This  must  depend  upon  the  precise  terms 
of  the  order  in  each  case. 

The  effect  of  these  provisions  may  be  summarised  thus.  The 
respondents  to  an  appeal  against  a  rate  are — 

L  In  every  parish,  whether  urban  or  rural,  the  persons  (if  any) 
alleged  to  be  over  or  under-rated,  or  to  be  wrongly  included  in,  or 
omitted  from,  the  rate  ;  and  where  the  L'nion  Assessment  Acts  are 
in  force  (/),  the  assessment  committee  : 

II.  And  in  addition — 

(a)  In    a    rural  parish  having  a    parish  council,  the    parish 

council : 

(b)  In    a    rural    parish    not   having  a  parish  council,  either 

(i)  the  overseers  (excluding  the  churchwardens),  or 
(ii)  if  the  county  council  have  so  ordered,  the  ])arish 
meeting  : 

(c)  In  a  parish    other    than    a    rural    parish,  either  (i)  the 

churchwardens    and    overseers,    or    (ii)    if    the    Local 

Government    Board    have    so    ordered,    the    overseers 

(excluding  the  churchwardens)  or   such  other  authority 

as  the  Board  may  have  substituted  for  the  overseers. 

The  result  is,  that  in  every  case,  except  that  of  a  parish  having 

a  parish  council,  the  question,  who  are  the  respondents  to  be  served 

with  notice  of  a  rating  appeal,  ma>/  depend  upon  the  terms  of  an 

(.<7)  This  was  doubted  by  Chanxell.  J.,  in  R  v.  Dt-  Grey,  [1900]  1  Q.  B.  521,  at 
p.  524  :  but  the  point  was  definitely  decided,  as  stated  in  the  text,  in  ff.  v.  TcwJtctt- 
hiin/  JJ..  [1903]  1  K.  B.  89  ;  Kvde  and  Konstam's  Kat.  App.  (1894— 1904)  312. 
See'also  B.  v.  Salop  JJ.  (is&r,),  12"  T.  L.  R.  52(3. 

{h')  So  far  as  the  writer's  experience  goes,  an  order,  under  s.  9  (10)  of  the  Local 
Government  Act,  1894.  has  seldom  (if  ever)  been  made  by  any  county  council. 

(/)  Set  out  in  Appendix  II.  ;  see  also  pp.  517,  518.  xiijir//. 

(/.')  The  effect  of  an  order  under  this  section  was  discussed  in  H.  v.  De  Grey, 
[1900]  I  Q.  B.  521.  Cf.  R.  v.  Invlteshury  JJ.  [1903]  1  K.  B.  39  ;  Kyde  and 
Konstam's  Kat.  App.  (1894—1904)  312. 

(/)  As  to  the  places  to  which  these  Acts  do  not  apply,  see  note  (/),  ■■sujua, 
p.  511. 
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order,  made  either  by  the  county  council  or  the  Local  Government 
Board,  and  applying  only  to  the  particular  parish  for  which  the 
rate  is  made  ;  and  it  appears  desirable  to  make  inquiries  of  the 
various  local  authorities  to  ascertain  whether  such  an  order  has 
been  made. 

Length  of  notice  of  appeal,  and  method  of  service. — Twenty- 
one  days'  notice  in  writing  must  be  given  to  the  assessment 
committee  (m).  In  counting  the  days,  one  day  must  be  reckoned 
inclusively  and  the  other  exclusively  (n).  The  Union  Assessment 
Committee  Act,  18G2,  by  s.  42  (o)  (among  other  methods  of 
service)  permits  service  of  notice  by  post,  the  notice  being 
addressed  to  the  committee,  at  their  clerk's  office.  Where  this 
method  of  service  is  adopted,  the  notice  must  be  taken  to  be  given 
at  the  time  when  the  letter  would  be  delivered  according  to  the 
ordinary  course  of  post,  even  though  the  actual  delivery  of  the 
notice  be  delayed  (/)). 

The  twenty-one  days  must  be  counted  from  the  first  day  of 
the  sessions,  because  the  "  sessions  are  always  considered  in  law  as 
one  day,  to  whatever  period  they  may  by  accidental  causes  be 
extended  "  (g)  ;  and  this  rule  seems  to  apply  even  where  the 
sessions  are  adjourned  from  place  to  place  (r),  except  in  Sussex  (5). 

In  the  case  of  all  respondents  other  than  the  assessment  com- 
mittee, it  was  formerly  sufficient  to  give  "  i-easonable  notice  "  (t). 
But  now  by  s.  1  of  the  Quarter  Sessions  Act,  18-19  (»),  '^  fourteen 
clear  days'  notice  of  appeal  at  least  shall  be  given,  and  such  shall 
be  sufficient  notice,  any  Act  or  Acts,  or  any  rule  or  practice  of  any 
court  or  courts,  to  the  contrary  notwithstanding.''  In  counting 
the  days,  fourteen  days  must  intervene  between  the  day  on  which 
the  notice  is  given  and  the  first  day  of  the  sessions  (.i*). 

By  s.  -4  of  the  Poor  Rate  Act,  1801  (i/),  notice  of  appeal  was 
to  be  delivered  to  or  left  at  the  places  of  abode  of  the  church- 
wardens and  overseers,  or  any  two  of  them  ;  and  this  still  applies 
whenever  it  is  necessary  to  serve  churchwardens  or  overseers  (z). 
Where  it  is  necessary  to  give    notice    to    a    parish    council,  the 

(w)  See  U.  A.  C.  A  Act,  1864,  s.  1,  in  Appendix  II.,  infru. 

Qi)  R.  V.  Went  Ridinq  J  J.  (1833).  4  B.  \:  Ad.  68.j  ;  R.  v.  Goodcnongli  (1835), 
2  A.  &  E.  463. 

((»)  Set  out  in  Appendix  II.,  infra. 

Ip)  R.  V.  Slawstone  (1852),  18  Q.  B.  388  ;  R.  \.  Recorder  of  Richmond  (1858). 
E.  B.  &  E.  253  ;  R.  v.  West  Rldinq  JJ.  (1858),  E.  B.  &  E.  713,  at  p.  717. 

iff)  R.  V.  Surrey  JJ.  (1813).  1  M.  &  S.  4711. 

00  R.    V.   Lancashire   JJ.   (1857),  S   E.  &  B.  563  ;    R.  v.    Sn.sse.r   JJ.    (17<t7). 

7  T.  R.  107. 

(.y)   Vide  .siijira,  p.  570. 

(t)  See  17  Geo.  2.  c.  38,  s.  4,  in  Appendix  II. 

(«)  12  &  13  Vict.  c.  45,  commonly  called  Baincs'  Act  :  see  Appendix  II. 

00  R.  V.  Herefordshire  JJ.  (1820),  3  B.  .t  Aid.  581  ;  R.  v.  Shrajj-shire  JJ.  (1838), 

8  A.  &;E.  173. 

(y)  41  Geo.  3,  c.  23  :  see  Appendix  II. 

(:r)  The  question  who  are  the  persons  to  be  served  is  considered,  sxpra.  p.  578. 

2  p  2 
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notice  may  be  given  to  the  clerk  of  the  council  (a).  Except  in 
the  case  of  an  assessment  committee,  service  of  notice  by  ]>ost 
appears  not  to  be  expressly  authorised  by  statute  ;  and  if  in  the 
case  of  other  respondents  this  method  of  service  be  adopted, 
the  rule  appears  to  be  that  although  there  would  be  a  strong- 
presumption  that  the  notice  was  delivered  in  the  ordinary  course 
of  post,  this  presumption  may  be  rebutted  by  direct  evidence  to  the 
contrary  (6).  If,  therefore,  the  notice  is  delayed,  or  is  not  delivered 
at  all,  the  appellant  must  take  the  consequences.  The  question 
whether,  in  the  absence  of  proper  notice,  the  appeal  can  be  entered 
and  respited  to  the  next  session,  has  been  already  considered  (c). 

Contents  of  notice  of  appeal :  amendment. — By  s,   1   of  the 

Quarter  Sessions  Act,  l<S4i>  (d).  notice  of  appeal  "  shall  be  in 
writing,  signed  by  the  p(>rson  giving  the  same  or  by  his  attorney 
on  his  behalf  (e),  and  the  grounds  of  appeal  shall  be  specified  in 
everv  such  notice  ;  provided  always  that  it  shall  not  be  lawful  for 
the  appellant  on  the  trial  of  any  such  appeal  to  go  into  or  give 
evidence  of  any  other  ground  of  appeal  besides  those  set  forth  in 
such  notice," 

This  section  is  founded  on  and  in  substance  reproduces  s.  4  of 
the  Poor  Rate  Act,  1801  (/  )  ;  which  Act,  by  s.  5,  permitted  the 
hearing  of  an  appeal  where  no  notice  had  been  given,  or  u])on 
grounds  not  stated  in  the  notice,  provided  the  parties  gave  their 
consent,  signified  in  open  court  (ff),  to  the  hearing  of  such  an 
appeal.  As  the  Quarter  Sessions  Act,  1819,  reproduces  s.  4,  ])ut 
does  not  reproduce  s.  5,  of  the  Poor  Rate  Act,  1801,  and  enacts 
that  it  sliall  not  be  lawful  for  the  appellant  to  go  into  grounds  of 
ap]ieal  not  stated  in  the  notice,  it  is  by  no  means  clear  that  it  is 
still  o])en  to  the  respondents  to  waive  the  absence  of  notice,  under 
s.  5  of  the  Poor  Rate  Act,  1801.  In  any  case  it  is  clear  that  the 
appellant  cannot,  even  by  consent,  go  into  any  ground  of  appeal 
imless  it  has  already  been  made  the  subject  of  an  o])jection  to  the 
valuation  list  before  the  assessment  committee,  and  has  been 
specified   in  the  notice  of  objection   (h).     If  a  notice  of  app(>al 

(a)  Local  Government  Act,  1894,  Schedule  I..  Part  II.,  r.  lo. 

(6)  WfiJVx  Oi.fl'  (1872),  L.  K.  lo  Eq.  18. 
(c)    Mdi'  sujjra,  p.  574. 

Id)  12  &  13  Vict.  c.  45  :  see  Appendix  II.,  //ifi-zj. 

(p)  Notice  signed  in  the  appellant's  name  by  the  clerk  of  his  attorney  has  lieen 
held  sufficient  under  this  section  :  see  B.  v.  Kr/it  J.J.  (1873),  L.  K.  8  Q."  B.  305.  in 
which  the  court  held  that  personal  signature  was  not  necessary,  and  that  the  maxim 
'•  q^ni  facit  per  aliuin,  farit  j^''''  •*''!'  applied.  This  suggests  that  in  an  appeal  by  a 
company,  signature  by  the  secretary  (if  duly  authorised)  would  be  sufficient  ;  but  it 
would  be  safer  for  the  appellant's  solicitor  to  sign  the  notice. 

(/)  41  Geo.  3,  c.  23  :  see  Appendix  II.,  infra. 

(7)  No  other  form  of  consent  was  sufficient :   R.  v.  Shcard  (1824),  2  B.  k,  C.  S5fi. 
(//)  See  WiUhniLs  v.  Brdmindcr   Uii'ion  (1874).  30  L.  T.  710,  .supra,  p.  563.      Cf. 

also  R.  V.  London  J.T.,  [1897]  1  Q.  B.  433,  infra,  ^^.  63G.  In  R.  v.  E.s.%i-x  jj., 
[1902]  1  K.  B.  180,  at  p.  187,  it  was  suggested  that  the  p.)int  was  doubtful,  but  it  is 
submitted  that  the  decision  in  Williams  v.  Bcdinindcr  Union,  .sujtra,  is  clear. 
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is  bad  on  this  ground  as  to  some  jjoints,  and  good  as  to  others,  the 
appellant  can,  at  the  sessions,  abandon  the  bad  grounds  of  appeal 
and  go  on  with  the  others  (i). 

By  s.  3  of  the  Quarter  Sessions  Act,  184l»  (/(),  grounds  of 
a])peal  "imperfectly  or  incorrectly  set  forth  "  may  be  amended  by 
order  of  the  sessions,  whose  decision  as  to  the  sufficiency  of  the 
notice  and  as  to  amendment  is  made  final  by  s.  \)  of  the  same  Act. 
The  power  thus  given  to  amend  the  statement  of  a  ground  of 
appeal  does  not  apparently  enable  the  sessions  to  insert  in  the 
notice  of  appeal  new  grounds  of  appeal,  or  to  substitute  one 
distinct  ground  of  appeal  for  another. 

In  R.  V.  Sheard  (Z),  decided  on  s.  4  of  the  Poor  Hate  Act,  1801, 
and  before  the  passing  of  the  Quarter  Sessions  Act,  1849,  which 
gave  the  sessions  power  to  amend  the  notice  of  appeal,  it  was  held 
that  the  grounds  of  appeal  must  be  specified  in  the  notice  in  such 
a  way  that  the  respondents  may  know  distinctly  what  objections 
they  are  to  prepare  to  meet  (m).  It  is  submitted  that  this  rule 
must  be  applied  at  the  present  day  in  considering  whether  the 
grounds  of  appeal,  as  stated  in  the  notice,  are  sufficient  without 
amendment. 

It  has  been  decided  on  s.  4  of  the  Poor  Rate  Act,  1801,  that 
on  the  hearing  of  an  appeal  the  sessions  have  no  jurisdiction  to 
quash  the  rate  for  a  defect  appearing  on  the  face  of  the  rate  itself, 
unless  that  defect  be  specified  in  the  notice  as  one  of  the  grounds 
of  appeal  (n).  And  it  seems  that  this  decision  is  still  good  law, 
w'hether  the  section  here  referred  to  be  considered  to  be  still 
in  force  or  to  be  superseded  by  s.  1  of  the  Quarter  Sessions  Act, 
1849,  which  is  set  out  above. 

Several  persons  having  a  joint  grievance  in  the  omission  or 
nnder-rating  of  several  persons  may  combine  in  giving  one  notice 
of  appeal.  See  R.  v.  Sussex  J  J.  (o)  (approving  R.  v.  White  (p)), 
in  which  several  persons  combined  in  one  appeal  on  the  ground 
that  they  were  not  rateable,  respectively,  for  distinct  kinds  of 
property,  such  as  ships,  furniture,  stock  in  trade,  salaries  and  pay 
of  officers  in  the  navy.  The  more  common  practice  in  modern 
times  is,  however,  where  there  are  two  or  more  appellants,  to  give 

CO  JR.  V.  Kent  JJ.  (1S70),  L.  R.  6.  Q.  B.  132. 

(A')  12  &  13  Vict.  c.  45  ;  set  out  in  Appendix  II. 

(Z)  (1821),  2  B.  i:  C.  8.56. 

(?//)  A  similar  rule  was  laid  down  in  B.  v.  O.rfordxhiiT  J  J.  (1^23),  1  B.  &  C.  279, 
decided  on  49  Geo.  3,  c.  68.  s.  5.  So,  too,  in  R.  v.  Drrhy  .shire  J  J.  (1837).  6  A.  ir.  E. 
88.5,  decided  on  4  &  .5  Will.  4,  c.  76,  s.  81  j  which  required  apjiellants  to  state  the 
grounds  of  their  appeal  (in  appeals  against  orders  of  removal),  it  was  said  that  the 
statement  must  enable  the  respondents  "  to  go  to  the  sessions  fully  aware  of  the 
questions  which  are  to  be  discussed." 

(«)  R.  V.  Broimiard  (1828).  8  B.  &  C.  240.  The  defect  consisted  of  a  failure  to 
specify  the  projierty  in  respect  of  which  several  persons  were  rated.  Note  that  in 
that  case  there  was  no  waiver  by  the  respondents  of  objection  to  the  defect  in  the 
notice. 

00  (1812),  1.5  East  206.  ip)  (1"S»2).  4  T.  R.  771. 
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separate  notices  and  to  enter  separate  appeals.  It  has  been  held 
that  one  appeal  by  the  same  appellant  aoainst  two  or  more  poor 
rates  is  valid,  if  brought  in  time  (7)  :  l)ut  here  again  the  more 
common  practice  now  is  to  enter  separate  aj)peals. 

Notice  of  appeal  to  a  wrong  court. —  Difficult  questions  may 
arise  where  by  mistake  the  notice  of  appeal  specifies  a  wrong 
court,  e.(/.,  where  it  states  that  the  appeal  will  be  taken  to  borough 
quarter  sessions  instead  of  county  quarter  sessions.  The  effect  of 
the  cases  appears  to  be  as  follows  :  In  considering  whether  the 
notice  of  appeal  can  be  treated  as  a  sufficient  notice,  so  as  to  give 
the  right  court  jurisdiction  to  hear  the  appeal,  the  test  to  be 
applied  is,  were  the  respondents  in  fact  misled  by  the  error  in  the 
notice  ?  If  they  were  not,  the  notice  can  be  treated  as  sufficient 
notice  of  appeal  to  the  right  court,  unless  the  appellants  have 
already  acted  upon  the  notice,  and  have  treated  it  as  a  notice  of 
appeal  to  the  wrong  court.  Thus,  in  Ji.  v.  Recorder  of  Liver- 
pool (r),  notice  of  appeal  against  an  order  of  removal  was  wrongly 
given  for  the  Lancashire  count//  sessions,  and,  on  the  mistake  being 
discovered  after  the  time  for  appealing  had  expired,  the  appellants 
gave  notice  that  they  meant  to  a[)peal  to  the  Liverpool  borough 
sessions :  the  county  sessions  came  first  and  no  ap})eal  was  entei'ed 
there  ;  at  the  borough  sessions,  subsequently  held,  the  respondents 
objected  to  the  sufficiency  of  the  notice.  It  was  held  that  the 
notice  of  intention  to  appeal  being  clearly  given,  it  was  not 
rendered  inoperative  by  the  statement  that  the  appeal  would  l)e 
to  the  county  sessions,  and  that  that  statement  was  "  merely  an 
erroneous  surplusage  which  could  not  mislead.'"  So,  too,  in  R.  v. 
Bucks  J  J.  (s),  where  notice  of  appeal  was  given  for  the  quarter 
sessions  of  a  borough  which  had  no  separate  court  of  quarter 
sessions,  it  was  held  that  this  was  a  sufficient  notice  of  appeal  to 
the  county  sessions.  But,  in  JR.  v.  Salop  J  J.  (t),  notice  of  appeal 
was  wrongly  given  for  the  quarter  sessions  of  a  borough  which 
had  a  separate  court  of  quarter  sessions,  and  the  respondents 
appeared  there  and  took  objection  to  the  jurisdiction,  and,  notwith- 
standing the  opposition  of  the  appellants,  who  contended  that  the 
appeal  was  rightly  Ijrought  to  the  ]:)orough  sessions,  the  objection 
was  allowed.  Thereupon,  the  appellants  entered  and  respited  the 
appeal  at  the  county  sessions,  held  the  next  day.  It  was  held  that 
the  appellants  could  not  treat  the  original  notice  as  notice  of 
appeal  to  the  county  sessions  ;  for  all  parties  having  acted  upon  it 
as  notice  of  appeal  to  the  borough  sessions,  it  was  not  open  to  the 
appellants  to  say  that  the  reference  to  the  borough  sessions  could 
be  treated  as  mere  surplusage.     In  this  case,  it  must  be  noticed, 

((?)  i?.  V.  Su/Tolk  JJ.  (ISlS).  1  B.  .^  Aid.  640.  (.v)  (18oi),  4  E.  &  B.  259  n. 

(70  (]850),  15  Q.  B.  1U70.  (0  (1854),  4  E.  &  B.  257. 
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first,  that  the  respondents  acted  on  the  erroneous  notice.  Secondly, 
that  the  appeal  was  aoainst  the  settlement  of  a  lunatic,  notice  of 
which,  by  16  &  17  Vict.  c.  97,  s.  110,  must  be  given  within 
twenty-one  days  of  service  of  an  order.  Had  it  been  an  appeal 
against  a  poor  rate,  entry  and  respite  of  the  appeal  at  the  county 
sessions  would  have  been  good,  even  though  no  notice  of  appeal 
for  those  sessions  had  been  given  (?<). 

But  in  R.  V.  Recorder  of  Leeds  (.i-),  notice  of  appeal  having 
been  wrongly  given  for  the  county  sessions  instead  of  the  Leeds 
borough  sessions,  the  appellants  having  discovered  the  mistake 
before  the  sessions  were  held,  gave  notice  that  they  abandoned  the 
appeal  :  the  respondents  did  not  attend  at  the  county  sessions 
(where  no  appeal  was  entered),  but  attended  the  borough  sessions 
and  obtained  an  order  for  their  costs,  though  no  appeal  was 
entered  there.  It  was  held  that  the  recorder  would  have  had 
jurisdiction  to  hear  the  appeal,  and  therefore  had  jurisdiction  to 
give  costs  {y).  This  decision  seems  consistent  with  the  view  that 
the  respondents,  after  receiving  notice  of  abandonment  of  the 
appeal,  might  have  attended  at  the  county  sessions  for  which 
the  notice  had  been  given,  and  could  have  obtained  from  that 
court  an  order  for  costs  up  to  the  date  of  notice  of  abandonment  (c). 

AVhere  the  mistake  is  discovered  in  time,  the  appellant  can 
abandon  the  irregular  notice  and  enter  his  appeal  at  the  right 
court,  provided  he  does  so  at  •'  the  next  practicable  sessions,"  and 
then  claim  to  have  the  appeal  respited  to  the  next  sessions,  on  the 
ground  that  the  requisite  notice  of  appeal  has  not  been  given  (a). 

The  cases  cited  in  the  note  (A),  though  they  do  not  relate  to 
appeals  against  a  poor  rate,  seem  to  prove  that  a  notice  of  appeal 
will  not  be  rendered  invalid  by  a  misdescription  of  that  against 
which  the  appeal  is  brought,  if  the  error  be  one  which  could  not 
mislead  the  respondents. 

Payment  of  rate  pending  an   appeal. — By  s.  2  of  the  Poor 

Rate  Act,  liSOl  (c),  the  giving  of  notice  of  appeal  does  not  prevent 
the  recovery  of  the  rate,  but  until  the  appeal  has  been  heard  and 
determined,  no  greater  sum  may  be  recovered  than  that  at  which 
the  appellant  was  assessed  in  the  last  effective  rate  {d).     By  s.  1 

Qu')    Vide  ftuprn,  p.  574. 

(.r)  (1801),  30  L.  J.  M.  C.  86. 

(y)  See  12  &  13  Vict.  c.  45,  s.  C,  in  Appendix  II.,  infra. 

(--)  See  R.  V.  Padwich  (1S58),  27  L.  J.  M.  C.  113,  'infra,  p.  598. 

(^/)    Vide  si/prif,  p.  574. 

v/y)  B.  V.  Cdrmarthi-nshire  JJ.  (1833),  4  B.  .t  Ad.  5()3  ;  R.  v.  Brnbir/hxhirc  J.J. 
(1841),  9  Dowl.  F.  C.  509  ;  10  L.  J.  M.  C.  79  ;  R.  v.  O.vfordshirc  JJ.  (1843), 
4  Q.  B.  177  ;  12  L.  J.  M.  C.  40. 

(c)  41  Geo.  3,  c.  23  :  see  Appendix  II.,  infni. 

Qd)  The  giving  of  a  notice  of  objection  to  the  valuation  li.st,  as  a  step  towards 
subsequently  giving  notice  of  appeal  against  the  rate  (r/VZc  xnj^i'u,  p.  553)  does  not 
operate  as  a  stay,  and  the  rate  is  recoverable  in  full,  until  notice  of  appeal  is  actually 
given. 
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of  the  same  Act,  if  on  the  hearing  of  the  appeal  the  sessions  quash 
the  rate  altogether,  then  the  sum  charged  by  the  rate  may  he 
recovered,  and  will  he  taken  as  payment  on  account  of  the  next 
elfective  rate  (e)  ;  unless  the  quarter  sessions  make  an  order  under 
s.  3  that  the  rate  shall  not  be  paid,  and  that  no  proceedings  be 
commenced  for  the  recovery,  or  that  proceedings  already  com- 
menced shall  be  stayed.  If  the  rate  is  not  quashed  altogether,  but 
the  appellant's  assessment  is  struck  out  or  reduced,  then  hj  s.  8  of 
the  same  Act,  the  quarter  sessions  shall  order  the  money  already 
over-paid  to  be  repaid  b^-  the  overseers. 

It  has  been  held  that  an  order  for  repayment,  under  the  section 
just  quoted,  can  be  made  only  by  the  sessions  which  hears  the 
appeal,  or  (where  a  case  is  stated  for  the  Queen's  Bench)  hj  the 
sessions  which  reduces  the  assessment,  and  that  an  order  for 
repayment  made  by  a  subsequent  sessions  is  too  late  (/').  But  it 
was  subsequently  held  that  an  express  order  of  sessions  (directing 
repayment)  was  not  necessary  to  enable  the  overseers  to  give 
credit  for  over-payments,  in  levying  su])sequent  rates  ;  and  that 
the  Court  of  Queen's  Bench  in  their  discretion  would  not  grant  a 
mandamus  to  issue  distress  warrants  for  the  subsequent  rates  in 
full,  as  that  would  be  working  a  manifest  injustice  {(j).  As  to  the 
question  by  whom  repayment  can  be  ordered,  where  an  appeal  has 
been  referred  to  arbitration,  see  Xortli  Eastern  Rail.  (^o.  v.  York 
Union  (Ji). 

Validity  of  rules  of  practice  at  sessions. — It  is  always  desirable 
to  ascertain  beforehand  what  standing  orders  or  rules  of  practice 
are  in  force  at  the  particular  sessions  wdiere  the  appeal  is  to  be 
entered.  At  some  sessions  the  rules  of  practice  require  appeals  to 
be  entered  in  a  particular  manner  or  within  a  particular  time, 
or  require  the  parties  to  file  a  written  statement  of  the  facts  to  be 
proved,  or  the  points  of  law  to  be  raised.  A  question  may  arise 
under  w'hat  circumstances  a  non-compliance  with  these  rules  may 
take  away  the  right  of  appeal. 

There  appears  to  be  no  general  (/)  statutory  power  to  make  rules 
regulating  proceedings  ;  but  it  seems  that  at  common  law,  apart 
from  any  statutory  provision,  it  is  incident  to  the  court  of  cjuarter 
sessions   to  regulate   its   own   practice   (k),   although   the    King's 

(f-)  Not  the  next  rate  but  one  :  see  Ji.  v.  Khtgnton  JJ.  and  Wt^dd  (1858), 
E.  B.  &  E.  259. 

(/•)  R.  V.  St.  Prtrrs,  York  (1832).  4  B.  &  Ad.  U2  :  see  also  Pnestlcij  v.  Watson 
(1834).  2  Cr.  &M.  691. 

(//)  R.  V.  Parlter  (1857).  7  E.  &  B.  155.  But  note  that  an  order  for  repayment 
was  not  applied  for,  in  consequence  of  an  undertaking  to  i-epav  the  excess  :  see 
7  E.  &  B..  at  p.  156. 

(//)  (1902),  Kyde  and  Konstam's  Rat.  App.  (189-1— 1904"),  99  ;  infra,  p.  597. 

(/)  The  special  jiower  to  make  rules,  given  h\  s.  27  of  the  Valuation  (Metropolis) 
Act,  1869  (see  Appendix  II.,  infra'),  applies  only  to  the  assessment  session*,  now  the 
London  quarter  sessions.  As  to  the  Hertfordshire  sessions,  see  37  &  38  Vict.  c.  45, 
8.  20. 

(/O  See  R.  V.  Pawlett  (187.3),  L.  R.  8  Q.  B.  491. 
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Bench  Division  has  authority  to  interfere  for  the  pui-pose  of  seeing 
that  no  illegal  practice  prevails  at  the  sessions  to  prevent  the 
hearing  of  an  appeal  (/).  The  powers  of  the  sessions,  at  most, 
enable  them  to  declare  (subject  to  the  supervision  of  the  King's 
Bench  Division)  how  they  will  hear  appeals,  and  do  not  enable 
them  to  refuse  altogether  to  hear  an  appeal  which  tlie  appellant 
has  a  right  to  bring  before  them.  Thus,  the  sessions  have  no 
power  to  refuse  to  hear  an  appeal  for  non-compliance  with  a  rule 
which  imposes  upon  the  appellant  an  additional  condition  which 
the  statutes  have  not  imposed  ;  e.y.,  if  the  rule  requires  an  addi- 
tional notice  of  appeal  to  be  given  (m),  or  requires  the  appeal  to  be 
entered  three  clear  days  before  the  first  day  of  the  sessions  (?i). 
But  although  the  sessions  cannot  refuse  altogether  to  hear  an 
appeal  for  non-compliance  with  such  rules,  they  may  possibly  have 
power  to  order  an  adjournment  to  the  next  sessions  (o),  and  to 
order  the  payment  of  costs  thrown  away  by  reason  of  the  adjourn- 
ment {p).  With  a  mere  rule  of  practice  (regulating  procedure), 
the  King's  Bench  Division  will  probably  not  interfere,  unless  the 
rule  appears  to  be  very  unreasonable  (y).  Thus,  in  R.  v.  Suffolk 
JJ.  (_!'),  in  an  appeal  on  the  ground  that  the  appellant  was 
over-rated,  the  practice  at  the  particular  sessions  required  the 
appellant  to  begin,  which  he  refused  to  do,  and  the  sessions  there- 
upon dismissed  the  appeal  :  the  King's  Bench  refused  a  mandamus 
to  the  sessions  to  hear  the  appeal,  holding  that  they  could  not 
inquire  what  was  the  most  convenient  rule  of  practice  at  quarter 
sessions,  and  that  they  would  not  grant  a  writ  which  had  for  its  object 
a  reversal  of  the  rules  as  to  proceedings,  prevailing  at  quarter 
sessions,  unless  it  were  apparent  that  gross  injustice  would  follow 
the  refusal  of  the  writ.  In  an  earlier  case,  where  the  appellant 
appealed  on  the  ground  that  he  had  no  rateable  property,  the  court 
said  the  fairest  rule  was  for  the  respondents  to  begin,  and  to  estab- 
lish the  rate  {s)  ;  but  where  the  appellant  objected  that  he  had  no 
rateable  property,  or  not  rateable  property  to  the  amount  at  which 
he  was  rated,  viz.,  250/.  ;  and  the  respondents  proved  that  he  was 
in  receipt  of  certain  tithe  rents  of  the  annual  value  of  ()S.  8</..  and 
gave  no  further  evidence  ;  and  the  sessions  confirmetl  the  rate, 
the  appellant  offering  no  evidence  :  the  King's  Bench  sent  the  case 
back  to  be  re-heard,  holding  that  the  parish  officers  must  show  some 

(/)  R.  V.  West  Rldhuj  JJ.  (1833).  5  B.  &  Ad.  6()7  :  sec  also  7?.  v.  Wiltshire  JJ. 
(1808).  10  East.  404. 

(w)  B.  V.  Xorfol/.'  JJ.  (1834).  5  B.  &  Ad.  990  :  et  cf.  R.  v.  Bird,  [1898]  2  Q.  B. 
340. 

(//)  ^.  V.  Pawlett,  .siijjni  :  et  cf.  R.  v.  Derhi/.ifiire  JJ.  (18.-)2),  22  L.  J.  M.  C.  31. 

(ot  R.  V.  Pawlett  (1873),  L.  R.  8  Q.  B.,  at  p.  49.5,  per  BLACKBURN,  .1. 

(ji)  R.  V.  £ir(K  [1898]  2  Q.  B..  at  p.  34.'.,  j}er  Wills,  J.  ;  but  note  that  the  rules 
in  that  case  were  made  under  statutory  p<nvers. 

(y)  R.  V.  Pawlett.  iihi  SKjira. 

(/■)  (1817).  6  M.  &  S.  57  ;  see  also  R.  v.  yewhin-y  (1791),  4  T.  H.  47."). 

(.«)  R.  V.  Xewbury.  siipni. 
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probable  ground  for  the  amount  at  Avhich  the  appellant  was 
cbaroed,  and  that  the  mischief  of  any  other  rule  would  be 
enormous  {t). 

With  these  cases,  however,  must  be  compared  the  cases  cited 
below  (m),  which  show  that,  if  an  appeal  has  in  fact  Ijeen  heard, 
the  King's  Bench  will  not  interfere  (where  no  case  is  stat(>d  by 
the  sessions)  in  order  to  correct  an  erroneous  judgment  of  the 
court  below  (e.c/.,  where  the  court  are  equally  divided).  The  rule 
may,  perhaps,  be  said  to  be  that  the  King's  Bench  will  interfere 
where  the  appeal  has  been  improperly  heard,  but  not  where  it  has 
been  rightly  heard,  but  wrongly  decided. 

Disqualification   of  justices   as   parties   to   the   appeal.     A 

question  may  arise,  either  at  special  sessions  or  quarter  sessions, 
whether  a  particular  magistrate  is  disqualified  for  hearing  an 
appeal  against  a  rate,  either  (1)  because  he  is  one  of  the  parties  to 
the  a})peal,  or  (2)  because  as  a  ratepayer  he  contributes  (directly 
or  indirectly)  to  the  rate  under  appeal  (.e),  or  (3)  because  he  is  not 
free  from  bias  on  other  grounds  (?/). 

It  is  a  leading  principle  of  English  law  that  no  one  shall  be  a 
judge  in  his  own  case(r)  ;  and  on  this  principle  it  has  been  held  in 
numerous  cases  that  no  one  can  be  ])oth  prosecutor  (or  accuser) 
and  judge  in  the  same  case  (a).  It  seems  clear  that  a  member  of 
the  assessment  committee  who  approved  the  list  on  which  the  rate 
appealed  against  was  based,  cannot  sit  as  a  justice  to  hear  the 
appeal.  A  member  of  the  board  of  guardians  appointing  the 
committee  would  probably  be  held  to  be  disqualified,  seeing  that 
the  committee  can  only  appear  as  respondents  in  the  name  and 
with  the  consent  of  the  guardians,  after  notice  has  been  sent  to 
every  guardian,  and  costs  ordered  to  be  paid  to  the  appellant, 
must  be  paid  by  the  guardians,  unless  the  court  order  them  to  be 
charged  against  the  particular  parish  (b).  The  guardian,  therefore, 
must  at  least  have  had  an  opportunity  of  considering  whether  the 
committee  shall  appear  to  oppose  the  appeal,  and,  when  the  appeal 
is  decided,  must  adjudicate  on  the  question  whether  the  guardians 
shall  pay  or  receive  costs,  or  shall  pay  the  costs  of  the  assessment 
connuittee.  In  7\'.  v.  Cumberland  J  J.  (c),  an  ex  oficio  guardian 
who  was  not  a  member  of  the  assessment  committee,  but  who  had 

(0  H-  V.  Topluim  (ISIO),  12  East,  546.  {x)    Vidr  'infra,  \,.  587. 

(?0  Infra,  pp.  594,  595.  (y)    Vide  infra,  p.  589. 

(;:)  Dimes  \'.  Grand  Junction  Canal  Co.  (1852),  3  H.  L.  759.  See  also  the  report 
in  8  8t.  Ti-.  85,  where  the  authorities  as  to  disqualification  by  interest  are  collected  in 
a  note  on  p.  110  :  R.  v.  Farrant  (1887),  20  Q.  13.  D.  58  ;  'rf  R.  v.  Owens  (1859), 
28  L.  J.  Q.  B.  316. 

(tf)  See,  for  instance,  E.  v.  Gaisford,  [1892]  1  Q.  B.  381  ;  Lerson  v.  General 
Con neil  of  Medical  Education  (1889),  13  Ch.  D.  366;  Allinsoit  v.  General  Council 
of  Medical  Education,  [1894]  1  Q.  B.  750  :  R.  v.  Lee  (1882),  9  Q.  B,  D.  394  ;  R.  v. 
London  County  Council,  [1892]  1  Q.  B.  190. 

(h)  See  U.  A.  C.  A.  Act,  1864,  ss.  2,  3,  in  Appendix  II.,  infra. 

(O  (1888),  58  L.T.  491. 
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taken  an  active  part  in  defending  the  appeal,  and  had  voted  that 
the  committee  should  appear  as  respondents,  was  held  to  be  dis- 
qualified for  sitting  to  hear  the  appeal.  At  the  hearing,  the 
appellants  (a  railway  company)  waived  any  objection  to  the  magis- 
trate on  the  ground  that  he  was  an  e,v  officio  guardian,  but  did  not 
know  till  after  the  decision  was  given  that  he  had  taken  an  active 
part  in  getting  up  the  case  for  the  committee.  In  consequence  of 
the  waiver,  it  was  not  necessary  to  determine  whether  the  mere 
fact  of  being  an  ex  officio  guardian  disqualified  the  magistrate  (</). 
A  justice  may  be  disqualified  for  hearing  an  appeal  on  the 
ground  that  he  is  himself  appellant  in  a  similar  case  before  the 
same  court  {e). 

Disqualification  of  justices  as  ratepayers. — At  common  law 
pecuniary  interest,  however  slight,  will  disqualify  any  person  for 
acting  as  a  judge  (  /)  ;  therefore  if  a  magistrate  is,  as  a  ratepayer, 
pecuniarily  affected,  however  slightly,  by  an  appeal  against  a  rate, 
he  is  disqualified  for  hearing  the  appeal,  unless  the  disqualification 
is  removed  by  statute  {g).  The  Justices  Jurisdiction  Act,  1742  (/(), 
enacts  that  the  justices  for  any  coimty,  riding,  city,  liberty, 
franchise,  borough,  or  town  corporate,  may  do  all  acts,  etc.,. 
appertaining  to  their  office,  so  far  as  the  same  relates  to  the  laws 
concerning  parochial  taxes,  levies,  or  rates,  "  notwithstanding  such 
justices  are  rated  to  or  chargeable  with  the  taxes,  levies,  or  rates 
within  any  such  parish,  township,  or  place,"  affected  by  the  acts  of 
such  justices.  But  the  proviso  contained  in  s.  3  of  the  same  Act 
enacts  that  the  Act  shall  not  authorise  or  impower  any  justices 
'"''for  any  county  or  riding  at  larye  to  act  in  the  determination  of 
any  appeal  to  the  quarter  sessions.""  In  R.  v.  Essex  JJ.  (i)  it  was 
pointed  out  that  justices  for  any  "  city,  liberty,  franchise,  borough, 
or  town  corporate,"  who  are  mentioned  in  s.  1,  are  not  mentioned 
in  s.  3  ;  and  therefore  that  the  removal  of  the  disqualification  applies 
to  the  justices  for  such  places,  even  when  sitting  at  quarter  sessions. 
It  was  also  said  that  the  disqualification  was  not  removed  in  the 
case  of  a  county  (or  riding),  because  "  from  the  greatness  of  the 
number  of  justices  for  counties,  the  attendance  of  any  particular 
justice  could  be  spared  upon  appeals." 

(rf)  Ex  officio  guardians  were  abolished  by  the  Local  Government  Act,  1S94, 
s.  2U  (1).  In  practice  (as  appears  from  the  case  cited)  they  frequently  took  little 
part  in  the  proceedings  of  the  guardians.  It  may,  perhaps,  be  held  that  an  elected 
guardian  stands  in  a  somewhat  different  category. 

(<-)  i?.  V.  Great  Yarmoutli  JJ.  (1882),  8  Q.  B.  D.  525,  infra,  p.  589. 

(/)  Billies  V.  Gi-and  Junction  Cunal  Co.  (1852),  3  H.  L.  759;  8  St.  Tr.  86 
(see  especially  the  note  on  p.  110,  /*.)  ;  R.  y.Farrnnt  (1887).  20  Q.  B.  I).  58  ;  R.  v. 
Gai-iforil,  [1892]  1  Q.  B.  381;  i?.  v.  Sunderland  JJ.,  [19ul]  2  K.  B.  35..  at 
pp.  306.  371.  -,  T, 

(i/)  11.  V.  Gaisford,  nhi  supra  :  see  also  /?.  v.  liollni/hrolte,  [1893j  2  Q.  L.  34/  ; 
Kr  parte  Oirr.seers  of  WurJnnr/ton,  [1894]  1  Q.  B.  41«. 

(70  16  Geo.  2,  c.  18,  s.  1."  The  Act  was  passed  to  meet  the  decision  in  Grnit 
Charte  v.  Xenniiu/ton  (1742),  2  IStr.  1173. 

(/■)  (1816).  5  M'.  &S.  513. 
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The  Union  Assessment  ( 'oinmittee  AmendnKMit  Act,  1864,  s.  6, 
provides  that  "  no  justice  of  the  peace  shall  be  disqualified  for 
acting  in  the  determination  of  any  appeal  against  a  poor  rate  at 
any  quarter  or  special  sessions  hy  reason  of  such  justice  lieing 
rated,  or  being  liable  to  be  rated,  in  some  other  parish  in  the  luiion 
than  that  for  which  the  rate  appealed  against  is  made."' 

It  has  been  held  that  justices,  who  are  ratepayers  in  the  parish 
for  which  the  rate  under  appeal  was  made,  are  not  disqualified  for 
sitting  at  special  sessions  in  a  cit}-  (k),  or  in  a  county  (/),  by 
reason  of  s.  1  of  the  Justices  Jurisdiction  Act,  1742.  It  had 
previously  been  held  (1)  that  the  section  applied  only  to  justices 
making  oi'iginal  orders  out  of  court,  and  not  when  exercising 
appellate  jurisdiction  ;  and  (2)  that  a  person  acting  as  deputy 
recorder  was  not  acting  as  a  justice  within  the  section  (?«).  The 
decision  upon  the  former  point  seems  in  direct  conflict  w'ith  R.  v. 
Kssex  JJ.  («),  R.  V.  BoJimjhrohe  (k),  and  E.i;  parte  Overseers 
of  Workiwjton  (J)  ;  and  (it  is  submitted)  cannot  be  safely  acted 
upon. 

The  combined  effect  of  the  Justices  Jurisdiction  Act,  1742,  and 
s.  I)  of  the  Union  Assessment  ( ^ommittee  Amendment  Act,  1864, 
appears  to  be  that  the  only  disqualification  attaching  to  justices  as 
ratepayers  is  that  they  cannot  sit  at  quarter  sessions  for  a  county 
or  riding  at  large  to  hear  an  appeal  against  a  rate  for  the  particular 
})arish  in  which  they  are  ratepayers  (o). 

Although  the  technical  disqualification  on  the  ground  of  interest 
as  a  ratepayer  may  be  removed  by  the  statutes  above  cited,  if  the 
justice  (besides  being  a  ratepayer)  is  disqualified  as  being  one  of 
the  litigants,  or  as  having  an  interest  in  the  result,  the  objection 
on  this  ground  will  of  course  prevail  (^>). 

It  is  believed  that  the  following  is  a  correct  explanation  of  the 
ol)jects  aimed  at  by  Parliament  in  s.  6  of  the  Union  Assessment 
Committee  Amendment  Act,  1864  (y)  :  When  the  Justices 
Jurisdiction  Act,  1742,  was  passed,  the  expendititre  paid  out  of 
the  poor  rate  was  charged  separately  on  each  parish,  and  con- 
sequently a  justice  could  not  be  pecuniarily  affected  as  a  ratepayer 
in  one  parish  by  a  decision  on  a  rate  for  another  parish.  But  now 
that  great  part  of  the  poor  law  expenditure  is  charged  on  the 
-common  fund  of  the  union,  a  decision  allowing  an  appeal  against  a 
rate  for  one  parish  must  pecuniarily  affect  a  ratepayer  in  any  other 

(/,•)  B.  V.  Bolinnhroke,  TlSOS]  2  Q.  B.  Ul. 

{I)   E.rjmrtc  Ori-rsrcrs'of  Worhi iKjtoii.  [1894]  1  Q.  B.  416. 

(w)  It.  V.  Recorder  of  Cniuhridqe  (iSoT),  8  K.  &  B.  637. 

(/O  (1816),  5  M.  &  S.  518  ;  .w/j^w.  p.  -.87. 

((0  If  B-  v.Becorder  of  CamhrUhje,  supra,  was  rightly  decided,  the  statement  in 
the  text  is  incorrect. 

(/O  Cf.  B.  V.  Henley,  [1892]  1  Q.  B.  504  ;  B.  v.  Lee  (1882).  9  Q.  B.  D.  394  ; 
B.  V.  Handslcy  (1881),  8  Q.  B.  1).  383  ;  R.  v.  Meijer  (1875),  1  Q.  B.  D.  173. 

(//)  A  somewhat  different  explanation  was  given  in  R.  v.  Bolinghrolie,  and 
E.V inirte  Orerseers  of  Worltington,  suj)r<i. 
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parish  in  the  same  union  ;  and  s.  (5  of  the  Union  Assessment 
(Jommittee  Amendment  Act,  1864,  was  apparently  passed  to 
remove  the  disqualification  arising  from  such  pecuniary  interest, 
the  disqualification  arising  from  interest  as  a  ratepayer  in  the 
same  parish  being  already  removed  by  the  Justices  Jurisdiction 
Act,  1742. 

The  disqualification  of  judges  of  the  High  Court,  the  Court  of 
Appeal,  and  the  House  of  Lords  as  ratepayers,  is  removed  b^-  the 
Jurisdiction  in  Rating  Act,  1877  (?■). 

Disqualification  on  the  ground  of  bias. — If  a  justice  is  alleged 
to  be  disqualified  for  hearing  an  apj^eal  on  the  ground  of  being 
interested  in  the  result,  the  rule  appears  to  be  as  follows  (provided 
there  be  no  pecuniary  interest,  which  is  an  absolute  disqualihca- 
tion,  unless  it  be  removed  by  statute)  :  A  mere  possibility  of 
bias  is  not  enough  (s)  ;  but  in  order  to  be  disqualified,  the  justice 
must  have  such  a  substantial  interest  in  the  result  of  the  hearing 
as  to  make  it  likely  that  he  has  a  real  bias  (t),  or  he  must  be  in 
such  a  position  that  he  may  reasonably  be  suspected  of  being 
biassed  {it).  And  in  reviewing  a  decision  which  it  is  sought 
to  set  aside,  "  the  question  is  not  whether  in  fact "  the  justice 
"'  was  or  was  not  biassed  ;  the  court  cannot  inquire  into  that  "  (.?■). 

In  R.  v.  Great  Yarmouth  J  J.  (//),  where  several  appeals  were 
taken  to  special  sessions,  the  chairman  (who  was  himself  one  of 
the  appellants)  sat  on  the  bench  while  five  cases  were  heard,  a 
reduction  being  made  in  each  case,  and  then  left  the  bench  and 
conducted  his  own  appeal  in  the  body  of  the  court,  the  assessment 
being  reduced  in  his  case  also  ;  the  Queen's  Bench  Division  set 
aside  the  orders  made  on  all  the  appeals.  It  must,  however,  be 
noticed  that  in  giving  judgment.  Field,  J.,  said  (c)  : 

"  Had  this  been  a  matter  such,  for  instance,  as  an  assault,  or  something 
having  no  common  ground  with  the  other  cases,  the  fact  that  the  mayor  was 
going  to  conduct  such  a  case  would  have  no  bearing  on  the  decisions  in  the 
other  cases.  Here,  however,  there  was  a  common  feature  in  all  the  cases, 
namely,  that  to  arrive  at  the  rateable  value  in  each  of  the  six  cases,  the  same 
elements  of  value  had  to  be  considered,  for  these  houses  were  all  in  the 
occupation  of  the  owners.  The  value  would  have  to  be  arrived  at  in 
each  case  by  comparison  with  that  of  the  other  hereditaments  in  its 
neighbourhood." 

(i^  40  &  41  Vict.  c.  11  ;  see  Appendix  II.  ■/////•«. 

(.s)  B.  V.  Jleyer  (1875),  1  Q.  B.  I).  173  ;  R.  v.  Hcuid  (1S66),  L.  li.  1  Q.  B.  230  ; 
B.T.   Farrant  (1887),  20  Q.  B.  D.  58;  R.  v.    Sunderland  JJ.,  l1901]   2  K.  B. 

""m  R    x'.HandsUy  (1881),  8  Q.  B.  I).  388  ;  R.  v.  Gaisfiml,  [1892]  1  Q.  B  3,51  ; 
R  v.  Sundtrhtnd  JJ.,  [1901]  2  K.  B.  357,  at  pp.  3G4,  375. 

(w)  AUinxun  v.  Gnvrnl  Counc'd  of  Medical  Education,  [1894]  1  Q.  B,  750; 
R.  V.  Iluggina,  [1895]  1  Q.  B.  563. 

(.p)  Per  Lord  ESHER.  M.K.  :  AUiiison  v.  General  Council  of  Medical  Educitlon,. 
ri894]  1  Q.  B..  at  p.  758. 
^  (2/)  (1882),  8  Q.  B.  D.  525.  (f)  8  Q.  B.  D.,  at  p.  529. 
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With  reference  to  this  pa<^sage,  it  may  be  said,  on  the  one  hand, 
that  where  the  same  court  has  to  deal  with  appeals  relating  to  such 
different  subject-matters  as  (tor  example)  a  railway  and  a  private 
dwelling-house,  the  appellant  in  the  latter  case  would  not  be 
disqualified  for  hearing  the  former,  because  there  is  no  common 
feature  in  the  two  cases.  On  the  other  hand,  it  may  l)e  said  that 
whore  the  two  appeals  are  the  result  of  a  re-valuation  made  by  one 
and  the  same  surveyor,  there  maij  be  one  question  common  to  both 
api)eals,  viz.,  what  is  the  Aalue  of  that  surveyor's  experience  in 
rating  matters. 

Waiver  of  objection  to  disqualification. — An  objection  to  a 
magistrate,  on  the  ground  that  he  is  interested,  may  be  waived  ; 
and  the  party  intending  to  rely  on  the  objection  must  take  it  before 
the  decision  is  given  (aj,  for  a  party  who  is  aware  of  the  oljjeetion 
and  waives  it,  whereby  he  takes  a  chance  of  a  decision  in  his 
favour,  cannot  afterwards  raise  it(//).  But  a  party  who  waives  an 
objection  on  one  ground,  may  afterwards  rely  on  another  objection 
which  he  does  not  discover  till  after  the  hearing  (c).  Knowledge 
of  an  objection  and  acquiescence  by  an  advocate  are  equivalent 
to  acquiescence  by  his  principal  (d).  And  in  proceedings  to  set 
aside  a  decision  on  the  ground  of  interest,  the  party  seeking  to 
set  it  aside  must  prove  that  neither  he  nor  his  representative  knew 
of  the  objection  at  the  hearing  [e). 

Effect  of  presence  of  disqualified  magistrate. — ^The  rule 
appears  to  be  that  if  a  magistrate,  who  is  disqualified,  is  present 
at  the  hearing  of  an  appeal  and  takes  a  part  which  may  influence 
the  decision,  it  is  bad,  although  the  magistrate  may  not  have  voted 
when  the  decision  was  arrived  at  (/'),  or  even  though  (if  he  did 
vote)  there  may  have  been  a  sufficient  majority  to  support  the 
decision  without  his  vote  (c;).  In  R.  v.  Meyer  (h).  the  Queen's 
Bench  Division  declined  to  go  into  the  question  whether  a  magis- 
trate (who  had  sat  when  disqualified)  took  no  part  in  the  matter 
before  him. 

Appearance  of  assessment  committee  as  respondents. — The 

assessment  committee  '"  may.  with  the  consent  of  the  guardians  of 

(«)  It  is  perhaps  necessary  to  take  it  before  the  hearing  is  begun  ;  it  is  certainly 
advisable  to  take  the  objection  as  early  as  possible. 

{h)  WdJicJicld  Local  Board  \.  Went  Rld'nuj  and  Grimsby  Hail.  Co.  (1865),  L.  R. 
1  (l  B.  84. 

(r)  Ji.  V.  Cumberland  JJ.  (1888),  58  L.  T.  491  :  supra,  p.  r,8G. 

(r/)  ^.v.  Richmond  JJ.  (1860),  8  Cox.  C.C.  314. 

(O  R.  V.  Richmond  JJ.,  supra  ;  R.  v.  Kent  JJ.  (1880),  44  J.  V.  298.  These  cases 
seem  to  overrule  R.  v.  Cambrid(jcshire  JJ.  (18.").")),  3  W.  R.  418,  where  it  was  held 
that  the  party  supporting  the  decision  must  prove  an  express  waiver,  and  that  the 
partv  objecting  must  not  be  supposed  to  assent  by  implication. 

(O  R.  v.  Herts  J  J.  (184.5).  6  Q.  B.  7.i3  :  R.v.  0' Grady  (18.")7),  7  Cox.  C.  C. 
247  ;  R.  V.  Suffolk  JJ.  (1852).  21  L.  J.  M.  C.  169. 

07)  R.  V.  Herts  JJ.,  .iupra.  (//)  (1875).  1  Q.  B.  D.  173. 
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the  union,  after  notice  shall  have  been  sent  to  every  guardian,  appear 
as  respondents  to  the  appeal,  but  in  the  name  of  the  guardians  of 
the  union  "  (i).  It  has  recently  been  held  that  s.  12  of  the  Divided 
Parishes  and  Poor  Law  Amendment  Act,  1882  (-lo  &  46  Vict, 
c.  58),  does  not  apply  to  the  consent  of  the  guardians  to  the 
appearance  of  the  assessment  committee,  required  by  s.  2  of  the 
Union  Assessment  Committee  Amendment  Act,  1864  ;  and,  there- 
fore, that  it  is  not  necessary  to  give  fourteen  days'  notice  to 
each  guai'dian,  as  prescribed  by  s.  12  of  the  Act  of  1882  {k).  It 
seems  to  follow  from  this  decision,  either  that  a  reasonable  notice 
must  be  given  to  each  guardian,  or  that  the  notice  usually  given 
(in  practice)  of  other  business  is  sufficient  (I).  It  is  important  in 
the  interests  of  both  parties  to  make  sure  that,  when  the  assessment 
committee  appear  as  respondents,  the  consent  of  the  guardians  has 
been  duly  obtained.  For  without  such  consent,  it  seems  the  assess- 
ment committee  have  no  locus  standi  (ni),  and  they  cannot  recover 
costs,  if  successful,  against  the  appellants  (n)  ;  and  it  seems  doubtful 
whether  the  appellants,  if  they  succeed,  can  recover  costs  against 
the  guardians  (o)  ;  and  they  clearly  cannot  recover  against  the 
assessment  committee  or  any  member  of  that  committee  (jy). 
Where  appeals  are  entered  by  the  same  appellant  against  several 
consecutive  rates  on  the  same  property,  the  consent  of  the  guardians 
must  be  obtained  afresh  in  each  appeal  (g).  In  the  case  cited  in 
the  note,  the  London  (^ounty  Council  had  appealed  against  a  rate 
on  certain  sewage  works  at  West  Ham  :  a  special  case  was  stated 
by  the  sessions,  which  ultimately  went  to  the  House  of  Lords  (see 
[1893]  A.  C.  562).  Meanwhile  eleven  other  rates  had  been  made, 
ao-ainst  each  of  which  an  appeal  was  entered,  and  respited  from 
time  to  time  to  abide  the  decision  in  the  first  appeal.  The  decision 
of  the  House  of  Lords  being  against  the  appellants,  the  eleven 
subsequent  appeals  to  quarter  sessions  were  dismissed,  and  the 
appellants  were  ordered  to  "  pay  the  respondents  the  costs."  The 
assessment  committee  had  obtained  the  consent  of  the  guardians 

(0  U.  A.  C.  A.  Act,  1864,  s.  2  :  see  Appendix  II.,  infra. 

(/.•)  Smith  V.  Leif/h  Union,  [1904]  1  K.  B.  484  ;  Ryde  and  IvDnstam's  Rat.  App. 
(1894—1904),  339.  ' 

(/)  The  General  Order  of  the  Poor  Law  Board  (July  24th,  1847),  which  applies  to 
very  many  nnions,  by  Article  35  directs  that  notice  of  every  extraordinary  meeting 
shall  be  given  to  every  guardian  "  two  days  if  practicable  "  before  the  meeting.  In 
considering  what  is  a  reasonable  notice,  this  provision  should  be  taken  into  account. 

(wO  In  Smith  v.  Leigh  Union,  uhi  .supra,  this  was  admitted,  and  seems  to  be 
assumed  in  the  judgments  of  the  King's  Bench  Divi^^ion  and  the  Court  of  Appeal. 

(w)    Mc.'it  Ham  Union  v.  Ks:wx  J  J..  [1896]  A.  C.  413. 

((-)  In  R.  V.  Salop  JJ.  (1896),  60  J.  P.  r)52,  it  was  held  that  if  the  assessment 
committee  do  not  appear  the  guardians  cannot  be  ordered  to  pay  costs.  It  does  not 
appear  clearly  from  the  report  of  that  case  whether  the  committee  had  obtained  the 
■consent  of  the  guardians  or  not.  But  if  the  guardian-^  are  not  liable  when  the 
committee  do  not  appear  at  all,  they  can  hardly  be  made  liable  if  the  committee 
appear  without  their  consent. 

(;;)  Leicester  Wateruwrks  v.  Xuttall  (1878),  4  Q.  B.  1).  18. 

(«)  R.  V.  Es.sex  JJ.,  [189.5]  1  Q.  B.  38;  attirnied  in  House  of  Lords,  .*« J  «();«. 
West  Ham  Union  v.  Essex  JJ.  and  London  County  Council,  [1896J  A.  C.  443. 
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to  their  tippearance  as  respondents  in  the  first  appeal,  but  not  in  the 
eleven  subsequent  appeals  ;  althouoh  the  appellants  (not  knowinn- 
the  true  state  of  the  facts)  had  treated  the  conunittee  throughout 
as  respondents.  The  clerk  of  the  peace  having  refused  to  tax  the 
costs  in  the  eleven  appeals,  it  Avas  held  that  he  was  right,  and  that 
the  assessment  committee  not  having  obtained  the  consent  of  the 
guardians  were  not  really  respondents,  and  so  were  not  entitled  to 
costs. 

It  seems  clear  that  the  proper  course  is  for  the  committee  to 
appear  "  in  the  name  of  the  guardians,"  as  is  expressly  provided 
by  the  Act  (r)  ;  but  in  practice  the  committee  frequently  ap})ear 
in  their  own  name  without  any  objection  ])eing  taken  thereto. 

Power  of  quarter  sessions  to  amend  or  quash  the  rate. — The 

sessions  have  power  eith<'r  to  amend  the  appellant's  assessment 
"  in  such  a  manner  only  as  shall  l)e  necessary  for  giving  relief"  (s), 
or  (if  it  is  necessary  to  do  so)  to  quash  the  rate  altogether,  under 
s.  6  of  the  Poor  Relief  Act,  1743  (t)  ;  or  to  amend  the  rate  by 
inserting  the  names  of  persons  omitted,  or  by  altering  the  assess- 
ments on  persons  other  than  the  appellant,  or  (if  it  is  necessary  to 
do  so)  to  quash  the  rate  altogether,  under  s.  1  of  the  Poor  Rate 
Act,  1801  (?').  Prior  to  the  passing  of  the  latter  Act,  it  had  been 
held  that  if  any  person  were  wrongly  omitted  from  a  rate,  the 
sessions  could  not  amend  it  by  inserting  his  name,  but  were  bound 
to  quash  the  whole  rate  (.r).     These  decisions  are  no  longer  law. 

Although  the  sessions  appear  to  have  a  discretion  either  to 
amend  the  rate  or  quash  it  altogether,  yet  the  proper  course 
appears  to  be  to  amend  the  rate,  if  that  can  be  done  fairly.  Thus 
if  one  person  be  wrongly  omitted,  the  proper  course  is  to  amend 
the  rate  (i/).  But  "  where  a  rate  contains  so  many  omissions  that 
it  can  hardly  be  expected  of  an  appellant  that  he  should  have 
evidence  to  show  the  extent  to  which  each  person  omitted  ought 
to  be  rated,  and  where  the  investigation  before  the  sessions  would 
be  likely  to  exhaust  more  time  than  they  could  reasonably  be 
required  to  give  up,  it  would  not  be  an  improper  exercise  of  their 
discretion  to  quash  the  rate,  and  make  the  parish  officers  do  in  the 
end  what  they  ought  to  have  done  in  the  beginning  "  (c).     If  an 

(?•)  See  U.  A.  C.  A.  Act,  1804,  s.  2,  siij^rti,  pp.  590,  5!H. 

(«)    Vide  infra,  p.  593. 

(Jf)  17  Geo.  2,  c.  38  :  see  Appendix  II.,  infra.  The  section  i-equires  the  justices 
(_when  they  quash  a  rate)  to  direct  the  overseers  to  make  a  new  rate  ;  but  tlie  orders 
quashing  the  old  rate,  and  directing  a  new  one  to  be  nrade,  need  not  be  contained  in 
one  and  the  same  order  :  It.  v.  Ham  p. shire  J.I.  (1864),  :33  L.  J.  M.  C.  104. 

(w)  41  Geo.  8,  c.  28  :  see  Appendix  II., infra. 

(.r)  H.  V.  Maddeni  (1787),  1  T.  M.  625  ;  R.w  DarVnujton  (1795),  6  T.  R.  468. 
These  cases  seem  to  be  in  conHict  with  R.  v.  Rinqicood.  infra. 

(//)  R.  V.  Riniimwd  (1775),  Cowp.  326;  R.' \.  AmhJi'.udr  (1812),  16  East  380. 
In  the  latter  case  it  is  doubtful  whether  the  court  were  right  in  assuinjng  that  only 
one  person  was  omitted  in  fact,  but  this  does  not  affect  the  rule  of  law  laid  down. 

(r)  R.  V.  Hull  Dock  Co.  (1824),  3  B.  i:  C.  516,  at  p.  526. 
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appellant  is  rated  in  one  sum  for  property-  which  is  rateable,  and 
for  other  property  whieli  is  not  rateable  {e.g.,  tolls),  the  proper 
course  is  to  amend  the  rate  by  reducing  the  amount  at  which  the 
appellant  is  rated,  and  not  by  striking  out  the  entry  relating  to  him 
altogether  («).  And  it  seems  clear  that  a  similar  rule  should  be 
applied  where  the  appellant  is  rated  in  one  sum  for  property 
which  he  occupies,  aiul  for  other  property  which  he  does  not 
occupy. 

The  effect  of  an  order  quashing  a  rate,  or  reducing  an  assess- 
ment, on  rates  already  paid,  has  been  considered  (J>). 

The  quarter  sessions  cannot  increase  the  assessment  of  the 
appellant,  against  which  the  appeal  is  brought  (r)  ;  and  the  assess- 
ment committee  and  the  parish  officers  are  bound  by  the  gross 
value  stated  in  the  valuation  list  and  the  rate  ;  and  if  the  appellant 
either  does  not  appeal  against  the  gross  value,  or  abandons  the 
appeal  as  to  the  gross  value,  and  contends  that  sufficient  deductions 
have  not  been  made  to  arrive  at  the  rateable  value,  the  respondents 
cannot  give  evidence  to  show  that  the  gross  value  stated  in  the  rate 
is  too  low,  in  order  to  prove  that  when  the  proper  deductions  have 
been  made  from  the  true  gross  value,  the  rateable  value  stated  in 
the  rate  is  not  too  high  ((/). 

The  power  of  amendment  given  by  s.  1  of  the  Poor  Rate  Act^ 
1801  (e),  was  given  to  the  quarter  sessions  only,  and  could  not  be 
exercised  by  the  King's  Bench  on  a  case  stated  (/ ).  But  the 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894  (^),  has 
extended  the  powers  of  the  High  Court  in  this  respect. 

By  s.  7  of  the  Parochial  Assessments  Act,  1836,  the  justices 
in  special  sessions  are  given,  for  the  purpose  of  hearing  appeals 
under  that  Act,  all  the  powers  of  amending  or  quashing  the  rate 
possessed  by  quarter  sessions  ;  but  as  appeals  under  ss.  6  and  7  of 
the  Parochial  Assessments  Act,  1836,  can  be  brought  only  on  the 
ground  of  "  inequality,  unfairness,  or  incorrectness  in  the  valuation 

(«)  R.  V.  Bedviinster.  Union  (1876),  45  L.J.  M.  C.  117.  The  report  of  the  same 
case,  in  1  Q.  B.  D.  503,  omits  the  decision  on  this  point. 

(&)    Vide  gnpr/i,  p.  584. 

Qc)  B.  V.  Great  Western  Bail.  Co.  (1846),  6  Q.  B.  179.  at  p.  207  ;  Ilorfon  v. 
Wnlmll  Union,  [1898]  2  Q.  B.  237,  at  p.  243.  See  also  Mn-.n-y  I)ocli.i  v.  liirhen' 
head,  [1901]  A.  C.  175,  at  pp.  177,  183.  In  one  case  at  the  London  quarter 
sessions,  where  a  ratepayer  appealed  against  his  own  assessment,  and  it  apjieared  that 
an  erroneous  (and  possilily  fraudulent)  return  as  to  the  rent  had  been  made  on  behalf 
of  the  appellant,  the  sessions  iy  consent  ordered  the  gross  value  stated  in  the  valuation 
list  to  be  increased  {Waterloio  ^S'  'S'y««  v.  St.  Lromird's,  Shorrditc/i,  Hyde's  Kat. 
App.  (1891—1893),  28). 

(rZ)  Hortini  v.  WaLtall  Union,  tiiiprn  ;  Benahy  and.  Cadchy  Colliery  Co.  v. 
Bonea.ster  Union  (1898),  78  L.  T.  388  :  cf.  Brown  .S'-  Co.  v.  Botlirrliam  Union 
(1900),  64  J.  P.  580.  Before  these  decisions,  the  practice  at  the  London  quarter 
sessions  had  been  to  admit  evidence  as  to  the  true  gross  value  :  see  Middle  Cln.s.f 
Bivelling.^  Co.  v.  St.  George's  Union,  Kyde's  Kat.  App.  (1891—1893),  61  ; 
Chajypell  v.  St.  George's  Union,  ibid.,  p.  65. 

(e)  41  Geo.  3,  c.  23  :  see  Appendix  II..  infra. 

(/)  B.  V.  Jlilton  (1819),  3  B.  &  Aid.  112. 

(ff)  57  &  58  A'ict.  c.  16,  s.  2  :  see  Appendix  II.,  i)i/ra. 
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of  liereditanicnts  included  in  tlio  rate,"  it  seems  clear  that  the 
special  sessions  could  not  amend  a  rate  by  inserting  persons 
wrongly  omitted,  because  an  apjx'al  on  the  ground  of  omission 
from  a  rate  could  not  lawfully  be  before  them  (Ji). 

Where  the  tjuarter  or  sjx'cial  sessions  amend  a  rate,  the  valuation 
list  must  be  altered  accordingly- (/). 

Questions  of  practice  at  the  hearing  at  quarter  sessions. — 

In  this  volume  no  attem[)t  is  made  to  deal  exhaustively  with  the 
practice  at  (juarter  sessions,  but  a  few  remarks  are  here  made  upon 
soTue  points  which  are  likely  to  arise.  The  effect  of  standing- 
orders,  or  practice  rules,  in  force  at  ])articular  sessions  has  been 
already  considered  (/;). 

Quarter  sessions  may  be  held  before  two  justices  (/).  If  there 
xire  not  enough  justices  i)resent  to  hold  the  sessions,  there  are  not 
enough  to  adjourn  it  legally,  and  every  act  done  subsequently  is 
illegal (m).  For  the  quarter  sessions,  vvhen  they  have  once  dropped, 
cannot  be  resumed  (n).  In  the  absence  of  the  recorder  and  deputv 
recorder,  the  mayor  must  open  and  adjourn  the  court,  in  a  quarter 
sessions  borough  (o). 

The.  quarter  sessions  may  alter  their  judgment  at  any  time 
during  the  continuance  of  the  same  sessions  (p),  provided  that  the 
court  be  constituted  of  the  same  justices  {q),  but  no  subsequent 
■sessions  can  add  to,  or  vary,  an  order  made  by  previous 
sessions  (r). 

If  the  justices  are  equally  divided,  nothing  can  be  done  on  the 
appeal,  and  the  proper  course  is  to  adjourn  it  to  the  next  sessions  (s), 
for  the  chairman  has  no  casting  vote  (t).  It  is  not  always  easy 
to  set  aside  a  decision,  entered  as  the  judgm  ent  of  the  sessions, 
when  the  justices  were  in  fact  equally  divided.  The  King's 
Bench  have  authority  to  interfere  for  the  purpose  of  seeing  that 
no  illegal  practice  prevails  at  the  sessions  to  prevent  the  hearing 
of  an  appeal  (a).     But  if  the  appeal  has  been  heard,  the  power  of 

(7i)    Vide  sujjfit,  pp.  538.  589. 

0)  See  U.  A.  C.  Act,  1862,  s.  22,  in  Appendix  11. 

(/i)    Vide  supra,  pp.  584,  585. 

(0  E.  V.  Carmarthen  JJ.  (1821),  4  B.  &  Aid.  291. 

(/«)  R.  V,  Westringtoii  (1749),  2  Const.  783;  cf.  R.  v.  Middlesex  J  J.  (1884), 
.5  \^.  &  Ad.  1118. 

(«)  R.  V.  Polstaid  (1747).  2  Str.  1263. 

00  See  the  Municipal  Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  s.  167  (1). 

(  /;)  St.  Andrew's,  Ilolhorn  v.  St.  Clement  Dane.i  (1708),  2  Salk.  494  :  Butttrsea  v. 
Wed  Ham  (1698),  5  Mod.  396 ;  R.  v.  Leicestershire  JJ.  (1813),  1  M.  &  S.  442. 

iq)  R.  V.  Assessment  Sessions,  Kyde's  Kat.  App.  (1886—1890),  268.  See  also 
l^p.  599.  600,  'infra. 

(/•)  R.  V.  Stajrvrd.^hire  JJ.  (1857),  7  E.  &  B.  935  ;  26  L.  J.  M.  C.  179  ;  infra,  p.  599. 

(■<■■)  Riidmin  v.  WarVujcn  (1749).  2  Const.  788  ;  et  cf.  R.  v.  Westmoreland  JJ. 
(1755),  ibid.,  p.  738  :  R.  v.  Leice-dershire  JJ.  (1813),  1  M.  &  S.  442. 

(0  R.  V.  Fladhvrii  (1839),  10  A.  &  E.  706.  The  Valuation  (.Metropolis)  Act, 
1869.  s.  26,  gave  the  chairman  of  the  assessment  sessions  a  casting  vote  ;  sed  vide 
infra,  pp.  671,  672. 

(w)  R.  V.  West  Riding  JJ.  (1833),  5  B.  &  Ad.  667  ;  et  ride  supra,  p.  585 
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intcrtVronce  to  provont  a  wrong  decision  from  being  recorded, 
is  Muicli  more  limited.  Thus  in  R.  v.  Monmouthshire  J  J.  (a*), 
which  was  an  ap})eal  against  an  order  of  removal,  the  justices 
being  equally  diviiled  had  quashed  the  order  ;  the  King's  Bench 
refused  a  mamianius  to  hear  and  determine,  on  the  ground  that 
when  once  the  sessions  had  given  their  judgment,  the  King's  Bench 
could  not  compel  them  to  correct  it  if  it  appeared  to  be  erroneous. 
And  in  Ji.  v.  Leicestershi  re  J  J.  (y),  eight  justices  voted  for  con- 
tinuing, and  seven  for  quashing,  an  order  of  removal,  and  after  the 
judgment  had  been  pronounced  it  was  discovered  that  one  of 
the  eight  was  disqualified  (thereby  making  the  votes  equal),  and 
the  clerk  by  mistake  entered  the  judgment  for  quashing  the  order. 
An  ineffectual  application  had  been  made  to  the  chairman  of  the 
sessions  to  correct  the  mistake  (c)  ;  but  the  King's  Bench  refused 
to  interfere.  So,  too.  in  R.  v.  yionmotiih^hire  JJ.  {a),  thejustices, 
being  equally  diviiled.  ailjourncLl  the  appeal,  although  one  of  the 
justices  was  disqualitieil,  and  therefore  in  point  of  law  there  Avas  a 
majority  in  favour  of  the  appellants  ;  but  the  King's  Bench 
refused  to  set  aside  the  order  for  an  adjournment,  holding  that 
the  order  was  within  the  powers  of  quarter  sessions,  and  that  the 
King's  Bench  had  no  power  to  review  an  erroneous  judgment, 
if  the  sessions  had  jurisdiction  to  give  it. 

The  etfect  of  these  cases  appears  to  be  that  if  any  objection  is 
to  be  taken  to  the  judgment  of  the  sessions,  on  the  groinid  that 
it  is  not  the  judgment  of  the  majority  of  the  court,  it  should  be 
taken  before  the  justices,  and  while  the  sessions  are  still 
continuing. 

Objections  to  individual  justices  on  the  ground  that  they  are 
disqualified  (by  interest  or  otherwise)  for  hearing  the  appeal  have 
been  already  considered  (//). 

Where  an  adjournment  becomes  necessary,  it  is  important  to 
note  the  distinction  between  an  adjournment  of  the  sessions  and 
an  adjournment  of  the  hearing  of  the  appeal  to  another  independent 
sessions.  The  adjournment  of  the  sessions  itself  cannot  be  to  a 
time  beyond  that  fixed  for  holding  another  original  scissions  {c) . 
But  the  hearing  of  an  appeal  may  be  atljourued  from  one  (piarter 
sessions  to  the  next  quarter  sessions  but  one  (f.<j;  from  April  to 
Michaelmas)  (d)  ;  and  apparently  an  adjournment  for  even  longer 
periods  is  legal,  provided,  of  course,  that  the  adjournuKMit  is  bona 
Tide,  and  reasonably  necessary. 

(r)  (182.-)).  -1  B.  &  C.  844.  (//)  C181H).  I  M.  .t  S.  442. 

(.--)  The  report  is  iu)t  very  clear,  but  it  may  be  iiiferreil  from  the  judgments  that 
•  the  application  was  not  made  until  the  sessions  had  come  to  an  end. 
(rt)  (1828),  8  B.  &  C.  137. 
(/»)    Yiilc  xupra,  pp.  '>>^'o — .590. 

(^e)  R.  V.  (ir'nu'c  (1717),  2  Const.  730.     This  case  was  not  dissented  from  in  R.  v. 
Wistmnrrhind  JJ.,  iiifrii.     See  also  p.  ."/.•7.  note  (w).  infra. 

{(!')  R.  V.  West  III  onlinid  JJ.  (18G.'<),  L.  H.  3  Q.  B.  4.")7.     Sec  also  p.  :)!I7.  note  (•«). 
liifr(/. 
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Reference  to  arbitration. — Before  the  passing  of  the  Quarter 
Sessions  Act,  iN-iU  (t'),  the  (jiiarter  sessions  had  no  j)Ower  to  refer 
a  case  to  arbitration  (/').  But  by  ss.  12  and  1'.)  of  that  Aet  a 
reference  may  now  be  ordered  A//  cons('iit  of  the  parties  :  under 
the  former  section  the  orih'r  of  a  judoe,  I)ut  no  order  of  ([uarter 
sessions  is  necessary  :  under  the  hitter  section  the  reference  is 
under  an  order  of  quarter  sessions.  AVluM-e  a  reference  (under 
either  section)  becomes  abortive  (by  the  (h'ath  of  the  arbitrator  or 
otherwise),  the  King's  Bench  may  order  the  quarter  sessions  to 
hear  the  appeal  under  s.  1-4  of  the  same  Act.  It  is  desirable  that 
the  order  of  reference  should  provide  for  the  costs,  for  although 
the  Arbitration  Act,  1881)  (//),  seems  to  apply  to  the  hearing  of  the 
arbitration,  it  is  not  clear  that  its  effect  is  to  incorporate  with  tiuv 
order  of  reference  the  clause  giving  the  arbitrator  power  to  award 
costs.  The  order  of  reference  should  also  declare  by  whom  riu^ 
rate  is  to  be  amended,  if  the  appeal  succeeds,  and  whether  the  ai-l)i- 
trator,  or  the  sessions  which  records  his  award,  is  to  have  {)ower 
to  order  repayment  of  the  over-payments  (if  any)  uuide  Ix'fore  the 
award  is  published  (/;). 

It  must  be  noticed  that,  outside  tli(^  metropolis,  the  quarter 
sessions  have  no  such  power  as  is  given  by  s.  30  of  the  Valuation 
(Metropolis)  Act,  1809  (/),  to  appoint  a  valuer  on  the  application 
of  any  of  the  parties  to  an  ajjpeal. 

An  extremely  difficult  question  arises  with  regard  to  an  appeal 
which  is  referred  to  arbitration,  viz.,  whether  it  is  necessary  to 
respite  the  appeal  from  session  to  session  until  the  award  is  made. 
In  R.  V.  ^Vest  Riding  J.T.  (/i),  where  the  order  of  reference  was 
made  under  s.  13  of  the  Quarter  Sessions  Act,  1849,  CJocKBrux. 
C.J.,  seems  to  have  held  that  it  was  not  only  uiniecessary,  but  im- 
proper, to  respite  the  appeal  from  time  to  time,  because  the  session 
which  entered  the  award  had  a  merely  ministerial  duty  to  perform. 
But  in  R.  V.  Middlesex  J  J.  (/),  where  the  reference  was  made  under 
the  same  section,  Blackburn,  J.,  said  that  the  adjournment  of  the 
appeal  was  '"probably  unnecessary,  because  probably  at  any  future 
quarter  sessions  the  court  would  be  obliged  to  enter  [the  award] 
as  a  judgment  without  any  adjournment  ;  but  certainly  it   would 

(/)  12  ct  13  Vict.;    -lo  (commonly  called  Baines'  Act)  :  sec  Appendix  II.,  iafni . 

(/)  R.  V.  M}(l(lle.v:r  JJ.  (1871).  L.  It.  6  Q.  B.  220,  at  p.  222,  following  Thorp  v. 
Cole  (1835),  2  C.  M.  &  I\.  3G7.  But  in  an  old  case  where  the  sessions  by  consent 
referred  an  appeal  to  three  justices  (before  whom  the  jiarties  appeared),  and  after- 
wards adopted  the  opinion  of  the  referees,  the  judges  refused  to  set  aside  the  decision  : 
It.  V.  Xorthdinptonxlnre  JJ.  (1777),  Cald.  30. 

(r/)  .')2  &  .")3  Vict.  c.  49  :  see  ss.  2,  24,  and  Schcd.  I.,  rule  (i),  which  are  considered 
infrd,  p.  601. 

(/()  See  North  Eautmi  L'a/I.  Co.  v.  York  Union  (HI02),  Kvde  and  Konstam's  Kat. 
App.  (18f»4— 1904),  y'.»  ;  infra,  p.  597. 

(/)  See  Appendix  II..  itifru  :  see  also  p.  688. 

(/.')  (186.5),  34  L.  J.  M.  C.  142.  at  pp.  143,  144  ;  6  B.  A:  S.  531  ;  29  J.  I'.  324. 

(0  (1871),  L.  I{.  6  Q.  B.  220,  at  p.  222  ;  36  J.  1'.  55. 
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do  no  liarin  to  enter  these  adjournnieuts,  and  it  would  make  the 
recoi-d  look  more  regular  to  have  the  continuances  upon  it."  If 
tlie  true  construction  of  s.  13  of  the  (^)narter  Sessions  Act,  1841), 
is  that  the  sessions,  by  making  an  order  of  reference,  "  substitute 
an  arbitrator  for  themselves,"  and  are  then  fundi  o^cio,  as  was 
said  by  Cockburn,  (  *.J.,  in  B.  v.  West  Hidincf  JJ.,  it  seems  to 
follow  that  a  respite  to  the  next  sessions  is  improper.  Again, 
the  object  of  respiting  an  appeal  is  (speaking  generally)  to  give 
later  sessions  jurisdiction,  where  they  would  not  have  an  original 
jurisdiction,  because  they  are  not  "the  next  practicable  sessions." 
But  in  the  case  of  an  appeal  referred  to  arbitration,  original  juris- 
diction to  make  the  ministerial  order,  adopting  the  award,  seems 
to  be  given  by  s.  18  of  the  Quarter  Sessions  Act,  1849  :  and  it 
is  submitted  that  no  respite  is  required.  Further,  this  view  is 
supported  by  s.  14,  which  provides  that  if  the  reference  becomes 
abortive,  the  King's  Bench  may  order  the  quarter  sessions  to 
hear  the  appeal  ;  if  the  sessions  were  intended,  by  means  of 
successive  respites,  to  retain  control  over  the  appeal,  it  might  have 
been  expected  that  the  Act  would  have  directed  an  application  to 
be  made  to  the  sessions  to  hear  it  (m). 

What  is  said  above  as  to  the  necessity  for  a  respite  is  equally 
applicable  w-here  the  reference  is  made,  by  order  of  a  judge,  under 
s.  12  of  the  Quarter  Sessions  Act,  1849. 

In  JS^ortlt  Eastern  Rail.  Co.  v.  York  Union  {n),  an  order  had 
been  made  mider  s.  12  of  the  Quarter  Sessions  Act,  1849,  referring 
a})peals  to  an  arbitrator,  under  which  award  the  assessments  were 
eventually  declared  to  be  too  high.  Neither  the  order  of  reference, 
«or  the  award,  referred  to  the  repayment  of  the  rates  appealed 
against,  which  in  the  meantime  had  been  paid.  The  quarter  sessions 
for  the  West  Riding  held  (on  the  application  to  them  to  enrol 
the  award)  that  they  had  power  to  order  repayment  of  the  sums 
over})aid.  notwithstanding  the  dicta  in  R.  v.  West  Ridin;/  JJ.(o), 
and  /'.  V.  Middlesex  J  J.  ( p),  cited  above. 

Costs  at  quarter  sessions. — Under  s.  4  of  the  Poor  Relief 
Act,  1743  (g),  "  the  justices  may  award  and  order  to  the  party  for 
whom  the  appeal  shall  be  determined  reasonable  costs."  And  by 
s.  5  of  the  Quarter  Sessions  Act,  1849  (r),  "  ui)on  any  appeal  to 

(in)  In  a  recent  case,  in  the  writer's  experience,  where  a  railway  company  entered 
appeals  in  respect  of  a  line  extending  through  several  parishes,  and  the  appeals  were 
referred  under  s.  12  of  the  Quarter  Sessions  Act,  184!),  an<l  the  arbitration  was 
expected  to  last  some  time,  the  parties  agreed  to  an  opler  of  rejiite  to  a  sessions  in 
the  remote  future,  passing  over  two  or  three  intervening  quarter  sessions.  Such  an 
order  is  no  doulit  not  commonly  made,  but  it  is  submitted  that  it  is  perfectly  legal  : 
nee  H.  V.  Wcxtmnrdand  JJ.  (1808),  L.  R.  3  Q.  B.  i.")?  ;  rt  ride  aupra,  p.  o9o. 

(«)  (1902),  Kvde  and  Konstam's  Rat.  App.  (1894—1904),  99  ;  (ifi  .1.  P.  457. 

((>)  (186.")),  34  L.  .J.  M.  C.  142  ;  xiipra,  p.  :>W,. 

(yO  (1871).  L.  R.  ()  Q.  B.  220  ;  xiipm,  p.  :>W. 

((/)   17  Geo.  2.  c.  38  :  see  Appendix  II..  infra. 

(^/•)   12  i:  13  Vict.  c.  4.5  :  see  Appendix  II.,  infrn. 
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any  court  of  quartor  sessions  the  court  before  whom  the  same 
shall  be  brought  may,  if  it  think  fit,  order  and  direct  the  party  or 
parties  against  whom  the  same  shall  be  decided  to  pay  to  the  other 
party  or  parties  such  costs  and  charges  as  may  to  such  court  appear 
just  and  reasonable."  The  latter  Act  gives  a  cumulative  authority 
to, make  an  order  as  to  costs,  and  does  not  take  away  the  jiower 
given  by  the  earlier  Act  ;  so  that  the  order  may  be  made  and  the 
costs  may  be  recovered  under  either  Act  (s). 

It  must  be  noticed  that  the  costs  do  not  follow  the  event  without 
an  order  f/)  ;  and  that,  under  cither  Act.  the  court  have  a  discretion 
as  to  making  any  order  at  all,  but  that  if  they  do  make  an  order, 
it  must  be  an  order  in  favour  of  the  successful  l>arty.  Therefore, 
if  the  a{)])ellant  succeeds  to  any  extent,  the  court  cannot  order  him 
to  pay  any  part  of  the  respondent's  costs  (?/),  with  this  exception, 
that  by  s.  4  of  the  Quarter  Sessions  Act,  lUid  (r),  if  the  notice  of 
appeal  includes  any  grounds  which  shall,  in  the  opinion  of  the 
court,  be  frivolous  or  vexatious,  the  ai)pellant  shall  be  liable,  if  the 
court  shall  so  think  fit,  to  pay  the  whole  or  any  part  of  the  costs 
incurred  by  the  respondents  in  disputing  such  grounds  of  appeal. 

A  standing  order  of  (juarter  sessions,  that  costs  should  follow  the 
event,  unless  the  court  should  make  an  order  to  the  contrary,  was 
held  sufficient  without  an  express  order  for  costs  in  Freeman  v. 
Read  (.f),  but  it  must  be  noticed  that  the  standing  order  was  known 
to  both  parties. 

The  determlnatiojt  of  the  appeal  was  formerly  held  (y)  to  be  a 
condition  precedent  to  the  power  to  give  costs  under  the  Poor 
Relief  Act,  17-43  (c),  so  that  if  the  appellant,  after  giving  notice  of 
appeal,  did  not  enter  it,  the  respondents  could  not  get  their  costs. 
But  the  law  has  been  altered  by  s.  6  of  the  Quarter  Sessions  Act, 
1849  (a),  which  provides  that  the  quarter  sessions,  upon  proof 
of  notice  of  ap].)eal  having  been  given,  though  such  appeal  was  not 
afterwards  prosecuted  or  entered,  may,  if  it  so  think  fit,  at  the 
same  sessions  for  which  such  notice  was  giAen,  order  to  the  parties 
receiving  the  same  such  costs  and  charges  as  by  the  said  court 
shall  be  thought  reasonable  and  just.  And  it  has  been  held  that 
under  s.  5  of  the  same  Act  (cited  above)  the  quarter  sessions 
have  jurisdiction  to  give  costs  even  where  they  have  no  jurisdiction 
to  hear  the  appeal  on  its  merits  (Ji). 

C.sO  E.  V.  Hvnthnj  (18r>4),  H  E. &  B.  1 72.      (0  But  see  Frrmnni  v. Rrud,  cited  l)elo\v. 

(w)  This  view  has  been  recently  acted  upon  at  quarter  sessions,  in  Kirby  v.  JJvnxlct 
Union,  March  31st,  l!l(i4,  before  the  Recorder  of  Leeds  (not  reported  ;  from  the 
writer's  MS.  notes). 

(/•)  Sec  Appendix  II.,  hifra.  (./•)  (186u).  9  C.  B.  (x.s.)  .SOL 

(»/)  R.  V.  Exue-r  JJ.  (ISOO).  8  T.  \\.  .")83.  But  if  the  appeal  was  entered  and 
abandoned,  it  was  held  that  costs  could  be  given  up  to  the  date  of  notice  of  al)andon- 
ment:  E.r  parte  IJolhnvay  (1831),  ]  D.  V.  C.  2G.  It  is  believed  that  costs  are  now 
generally  given  on  this  basis.  (r)  17  Geo.  2,  c.  38,  s.  4  :  see  Appendix  II. 

(tf)  12  &  13  Vict.  c.  4.) :  see  Appendix  II. 

(b)  a.  V.  Pndivich  (1858),  27  L.  J.  M.  C.  113. 
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The  powers  of  quarter  sessions  under  the  Parochial  Assessments 
Act,  1836,  to  give  costs  on  appeals  from  special  sessions  have  been 
already  considered  (o).  Having  regard  to  the  decision  in  Ii.  v. 
Huntlei/  (d),  it  is  submitted  that  s.  G  of  the  Parochial  Assessments 
Act,  1836,  which  gives  power  to  deal  with  the  costs  of  appeals 
from  special  sessions,  is  not  repealed  by  the  sections  of  the  Quarter 
Sessions  Act,  1849,  relating  to  costs,  and  that  the  powers  given 
under  the  latter  Act  are  cumulative. 

Order  for  costs  against  an  assessment  committee  or  over- 
seers.— Where  the  assessment  committee  and  the  overseers  (or 
parish  council  or  other  authority  as  the  case  may  be)  appear 
separately  as  respondents,  the  order  for  costs,  if  made  against  the 
respondents,  should  state  which  of  the  respondents  is  to  pay  them  : 
otherwise  there  may  be  some  difficulty  in  recovering  them.  The 
recovery  of  costs  is  considered  below  (e). 

Where  the  assessment  committee  appear  as  respondents  without 
obtaining  the  consent  of  the  guardians,  they  are  not  entitled  to 
costs,  because  they  are  not  really  respondents  (/').  If  the  asses- 
ment  committee  do  not  appear  at  all  as  respondents,  an  order  for 
costs  cannot  be  made  against  them  or  against  the  guardians  (c/). 
In  a  parish  having  a  j)arish  council  no  order  for  costs  can  be  made 
against  the  overseers,  because  their  liabilities  with  respect  ro 
appeals  against  poor  rates  are  transferred  to  the  parish  council  by 
s.  6  (1)  (c)  of  the  Local  Government  Act,  1894  (/().  Having  regard 
to  the  limitation  imposed  by  s.  11  of  that  Act  upon  the  expenditure 
of  a  parish  council,  there  may  be  some  difficulty  in  enforcing  an 
order  for  costs  against  a  parish  council  (/). 

Subsequent  sessions  cannot  give  costs. — An  order  for  costs 
can  Ijc  made  only  at  the  sessions  which  hear  the  appeal  ;  and, 
where  the  sessions  are  not  adjourned,  an  order  for  costs  made  at 
a  subsequent  session  is  invalid  (/).  But  where  an  order  for  costs 
w^as  made  on  an  appeal,  and  the  sessions  were  adjourned,  and  in 
the  meantime  the  costs  were  taxed,  the  order  being  formally  drawn 
up  on  the  day  of  the  adjournment,  and  the  exact  amount  of  the 
costs  inserted  in  the  order,  the  Queen's  Bench  held  that  the  order 
for  costs   was  A-alid,   even  though  the   court  at  the  adjournment 

(<•)    J'idr  itiipni.  pp.  548,  549. 

(rf)  (1854).  3  E.  &  B.  172,  mpru,  p.  598.  (r)    Vidr  infra,  pp.  603—607. 

(/)  Wist  Ham  Union  v.  Ksscr  JJ.  and  London  Count ij  Council.  [1896]  A.  C.  443  ; 
svpva,  p.  591. 

(//)  B.  V.  Siiloj,  JJ.  (1896),  60  J.  r.  552  :  .supra,  p.  591,  note  (/»)• 

(//)  See  B.  V.  Salop  JJ..  .supra,  and  compare  Ii.  v.  Tcvkcxhu r >j  JJ..  [1903]  1  K.  15. 
39  :  Kytle  and  Koni^tam's  Hat.  App.  (1894—1904).  312  :  infra,  p.  604. 

(/)  See  pp.  604.  605.  infra. 

ii)  R.  V.  Sfaford-sJiirr  JJ.  (1857),  26  L.  ,1.  M.  C.  179  :  B.  v.  Hawpshirr  JJ 
(1862),  32  L.  J.'M.  C.46  ;  Midland  Bail.  Co.  v.  Edmonton  Union,  [1895]  I  Q.  B.357, 
at  p.  362.  Compare  a  similar  'deeision  as  to  the  powers  of  the  assessment  sessions  in 
the  metropolis  :  Ilodijr  ,<•  Sonlt  v.  Poplar  Union.  Kyile"s  Kat.  App.  (1886 — 1890)  2S4. 
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coiisisteil  of  different  magistrates  t'roni  tliose  who  lieard  the  case  on 
the  merits  (/(•).  In  the  eases  cited  in  the  note,  the  decision  at  the 
adjuurned  sessions  was  a  merely  ministerial  adoption  of  the  order 
for  costs  already  made  at  the  former  sitting.  But  it  has  heen  h(dd 
that  if  sessions  are  adjourned,  and  at  the  adjournment  the  court 
I'onsists  of  different  justices  from  those  who  heard  the  appeal  on 
the  merits,  and  mad(>  the  original  order  for  costs,  the  court  thus 
differently  constituted  caimot  yary  the  original  order  for  costs,  so 
as  to  make  the  costs  i)ayable  by  different  parties,  such  an  order 
being  a  judicial  order  (/).  This  decision  is  consistent  with  the 
rule  that  the  original  sessions,  and  all  the  adjournments,  are 
regarded  by  the  law  as  constituting  one  day,  so  that  the  justices 
(i.e.,  the  justices  who  heard  the  appeal  originally)  may  re-consider 
their  decision  at  any  time  during  the  continuance  of  the  sessions  (m). 

Grounds  for  giving  costs. — The  question  whether  the  sessions 
will  exercise  their  })Ower  to  give  costs  in  any  particular  case 
dej)ends  upon  the  special  circumstances  of  that  case,  and  u])on  the 
I'ractice  of  the  })articular  court :  and  such  a  question  can  hardly  be 
usefully  considered  in  this  yolume  (/;).  There  is,  however,  one 
jtoint  of  general  application  which  may  be  referred  to. 

Where  an  appeal  is  allowed  it  is  sometimes  contended  on  l)ehalf 
of  an  assessment  committee  that  the  ap])ellant  should  be  deprived  of 
his  costs,  on  the  ground  that  he  gave  no  information,  or  insufficient 
information,  to  the  committee  when  making  his  objection  to  the 
valuation  list  as  a  preliminary  step  towards  appealing.  To  this 
contention  the  answer  is  generally  made  that  the  appellant  is  not 
bound  to  give  the  committee  any  evidence  at  all  on  making  his 
objection  (o),  and  that  he  ought  not  to  be  punished  for  failing  to 
do  what  he  is  not  bound  to  do.  But  this  answer  hardly  meets  the 
])oint.  The  question  is  not  (as  in  the  case  cited  in  the  note) 
whether  the  appellant  is  bound  to  give  evidence  before  the  com- 
mittee in  order  to  give  him  a  right  of  appeal  to  quarter  sessions. 
The  right  of  appeal  is  admitted  ;  but  costs  are  giyen  to  a  successful 
appellant  in  order  to  indemnify  him  (more  or  less  completely) 
against  ex})enses  which  he  has  been  obliged  to  incur  in  consequence 
of  the  mistake  of  the  assessment  committee,     Now  //'  the  com- 

(AO  B.  V.  IlampMre  JJ.  (1804;,  33  L.  J.  jM.  C.  104.  A  similar  decision  was 
given  in  Rinvn4c(i  v.  llutchhtsim  (1871),  L.  K.  G  Q.  B.  HOo  ;  40  L.  J.  JI.  C.  1»7  ; 
3")  .1.  P.  501,  wliere  the  sessions  were  adjourned  from  Leeds  to  Sheffield,  so  that  it 
is  probable  (though  it  is  not  expressly  stated)  that  the  eourt  was  differently  consti- 
tuted on  the  two  occasions.  Compai'e  also  R.  v.  Movthich  (1S45),  7  Q,  B.  45!!.  As 
to  taxation  of  costs  out  of  session,  ride  infra,  t^.  G02. 

(0  7?.  V.  Axirssiiinit  .SV'.v.x/nw.v,  Kyde's  Kat.  App.  (ISSG— 1S90),  268.  See  also 
L\  V.  Stafoi-fliilihr  JJ.  (18:.7),  26  L.  J.  M.  C.  179,  at  p.  181. 

(w)  See  St.  An(lrrw\s,  Jlolhorn  v.  St.  Clrmi-nt  Jjani:^  (1708),  2Salk.4!)4,  .wy;?v/, 
]».  594  ;  and  R.  v.  Surrey  JJ.  (1813).  1  M.  &  S.  479  ;  .snpni.  p.  570. 

(?!)  In  Kyde's  Rat.  App.  (1886— 1890). and  (1891—1893).  many  cases  may  be  found 
illustrating  the  principles  on  which  the  London  quarter  sessions  have  acted, 

00  See  R.  V,  Essex  JJ.  (1882),  46  J.  T,  724,  .■iuj)^,  p.  526. 
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iiiittee  can  prove  that  the  mistake  remained  uncorrectetl  solely 
because  the  appellant  did  not  furnish  information,  which  he  could 
easily  have  furnished,  it  may  not  unfairly  be  contended  for  the 
resjjondents  that  the  appellant  has  only  himself  to  blame,  and  there- 
fore ought  not  to  be  indemnified  for  expenses  which  he  need  not 
have  incurred.  A  distinction  must,  of  course,  be  drawn  between 
different  classes  of  cases.  In  the  case  of  a  railway  or  a  dock, 
adequate  information  as  to  receipts  and  expenses  in  a  particular 
parish  can  often  be  furnished  only  at  considerable  expense,  which 
the  a])pellant  cannot  oet  back,  and  this  may  be  a  sufHcient  reason 
for  refusing  to  give  what  is  asked  for.  But  where  the  information 
desired  relates  to  the  rent  paid  by  the  appellant,  the  cost  of  land  or 
buildings,  or  the  contents  of  a  written  document  in  the  appellant's 
possession  or  control,  if  the  appellant  refuses  to  give  what  coidd 
be  easily  ascertained,  and  must  be  material  to  the  question  raised 
by  the  appeal,  the  refusal  may  (in  some  cases  at  least)  be  a  good 
ground  for  not  giving  the  appellant  his  costs  if  he  succeeds. 

Costs  where  appeal  is  referred  to  arbitration. — Where  a  refer- 
ence to  arbitration  is  ordered  under  the  Quarter  Sessions  Act,  1(S49  (/)), 
it  is  desirable  that  the  order  of  reference  should  provide  for  the 
costs.  For  before  the  passing  of  the  Arbitration  Act,  1889,  it 
was  held  that  if  an  order  of  reference  under  s.  13  of  the  Act 
of  18-11)  was  silent  as  to  the  costs,  no  order  could  i)e  made  for 
the  costs  of  the  reference  either  by  the  arbitrator  (</)  or  by  a 
subsequent  court  of  quarter  sessions  (r)  ;  and  that  a  subsequent 
court  could  not  make  an  order  for  the  costs  of  the  appeal  (.s). 
And  it  is  not  clear  whether  the  Arl)itration  Act,  1889  (/).  has 
rendered  these  cases  obsolete.  By  s.  24  of  that  Act,  it  is  a})plied 
to  every  arbitration  under  any  Act  as  if  the  arbitration  were 
pursuant  to  a  submission,  except  in  so  far  as  the  Act  of  1889  is 
inconsistent  with  such  other  Act.  By  s.  2  of  the  Act  of  1889,  ''a 
submission,  unless  a  contrary  intention  is  expressed  therein,  shall 
be  deemed  to  include  the  provisions  set  forth  in  the  first  schedule" 
to  that  Act,  which  {inter  alia)  puts  the  costs  of  the  reference  and 
awai'd  in  the  discretion  of  the  arbitrator.  The  effect  of  these 
enactments  may  be  either  (1)  to  incorporate  the  provisions  con- 
tain(^d  in  the  first  schedule  of  the  Arbitration  Act,  1889,  with  the 
order  of  reference  imder  the  Quarter  Sessions  Act,  1849  (so  far  as 
thev  ai-e  consistent  Avith  such  order),  or  (2)  to  make  the  Arl)itration 
Act,  1889,  ajjply  to  all  ste])s  in  the  arlutration  liuhsequeiit  to  the 
making  of  the  order  of  reference,  leaving  that  order  unaffected. 

(  y/)  12  &  IS  Vict.  c.  4r>,  ss.  12.  18  :  see  Appendix  II.,  and  p.  .")n(),  xtipra. 
{,/)    We  xt  London  Bail.  Co.  \.  Fid  haw  Union  (1S70).  I..  \\.  h  (^  B.  361. 
(/•)  R.  V.  irV-vA  Ridimi  JJ.  (1SH.5).  3i  L.  J.  M.  C.  142. 
(.v)  B.  V.  Muhlh:u;T  JJ.  (IS71),  L.  K.  ti  Q.  B.  220. 
(0  :,2  k.  58  Vict.  c.  4'.). 
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If  the  latter  construction  is  correct,  the  cases  above  referred  to  are 
still  good  law. 

In  order  to  get  rid  of  doubt  as  to  the  question  whether 
Schedule  I,  of  the  Arbitration  Act,  1<S<S9,  ai)plies  or  not,  it  is  also 
advisable  to  provide  expressly  for  taxation  of  costs.  Apart  from 
tliat  Act  it  appears  to  depend  upon  the  terms  of  the  order  of 
reference,  whether  tlie  costs  are  to  be  taxed  by  the  clerk  of  the 
peace  or  by  the  arl)itrator  (ji). 

Taxation  of  costs  at  quarter  sessions. — The  common,  if  not 
the  iniiversal,  practice  is  to  consent  to  tax  out  of  session.  AVhere 
such  consent  is  given,  it  is  not  necessary  to  adjourn  the  sessions, 
but  the  costs  are  taxed  after  the  sessions  are  over,  and  the  exact 
amount  ascertained  by  taxation  is  inserted  in  the  formal  order, 
which  is  drawn  up  and  dated  as  of  the  day  when  the  order  for 
costs  was  pronounced.  But  '"the  ascertaining  of  the  costs  is  a 
judicial  act  to  be  done  Ity  the  court,  and,  unless  consent  is  given, 
the  clerk  of  the  court  has  no  jurisdiction  to  entertain  the  question. 
When  the  sessions  are  being  held  he  can,  of  course,  under  the  super- 
vision and  direction  of  the  magistrates  act  as  their  officer,  but  it  is  as 
their  officer  only"  (x).  "The  court  cannot  delegate  their  authority, 
and  cannot  order  a  party  to  pay  costs  to  be  taxed  by  the  clerk  of 
the  peace"  (y).  Consent  to  tax  out  of  session  being  necessary,  in 
order  to  give  validity  to  such  a  taxation,  it  seems  that  there  must 
be  some  evidence  of  consent,  and  it  cannot  be  implied  from  mere 
silence,  when  consent  is  not  asked  and  is  not  given  (z)  ;  but  the 
practice  to  tax  out  of  session  is  so  common,  that  slight  evidence  of 
consent  is  sufficient  (a). 

It  has  been  held  at  quarter  sessions  (h)  where  consent  had  been 
o-iven  to  tax  out  of  session,  and  the  taxation  had  taken  place,  ami  a 
motion  was  made  at  a  subsequent  session  to  review  the  taxation, 
that  the  subsequent  session  had  no  jurisdiction  to  review  the 
taxation,  or  to  give  costs  of  the  motion  to  review  taxation  (c). 

In  Southampton  Gas  Co.  v.  Southampton  Guardians  (li),  an 
appeal  was  referred  to  an  arljitrator,  and  by  the  order  of  reference 

(«)  See  So»thuiiij>toH  Ga.s  Co.  v.  Southtimjjtini  Gudrdidug  (1877),  2  Q.  15.  ]).871  ; 
Re  Huntli-ij  (185S),  1  E.  &  B.  787. 

(a-)  Midland  Hail.  Co.  v.  Ediiinnton  Union,  [18i>.j]  1  Q.  B.  357,  at  p.  3G1.  See 
also  R.  V.  I.omi  (1841),  1  Q.B.740,  at  p.  74(5  ;  and  R.\.  TU/rtrfpr,  [1900]  2  Q.  B.titK). 

(y)  Sdlwoiul  V.  Mount  (1841),  1  Q.  B.  72G,  at  )).  735. 

(--)  Midland  Rail.  Co.  Edmonton  Union,  [1895]  1  Q.  B.  357,  at  p.  362. 

(«)  Midland  Rail.  Co.  v.  Edmonton  Union,  [1895]  A.  C.  485.  at  p.  488.  Sec  also 
Freeman  v.  Read  (1800),  9  C.  B.  (N.S.)  301  ;  R.  v.  Mortluck  (1845),  7  Q.  B.  459  ; 
in  both  of  which  cases  the  necessity  of  proving  consent  was  recognised,  though  very 
slight  evidence  of  consent  was  held  sufficient. 

(/O  Jilarhpool  Toicer  Co.  v.  Fijldr  Union  (1903),  67  J.  P.  379. 

(r)  The  decision  as  to  the  costs  of  the  motion  may  be  doubted  :  see  R.  v.  Padu-irk 
(1.S58),  27  L.  .1.  M.  C.  113  ;  .siqjra,  p.  598  ;  and  compare  Prinf/le  v.  Secretary  of  State 
for  India  (1888).  40  (Jh.  1).  288  ;  but  with  the  latter  case  compare  Garnett  v.  Bradle\f 
(1878).  3  App.  Cas.  944.  at  p.  962. 

(^/)  (1877),  2  Q.  B.  D.  371. 


CHAP.  XXIX,]       TAXATION  OF  COSTS  AT  QUARTER  SESSIONS.  603- 

the  costs  of  the  appeal  and  reference  were  to  he  in  the  discretion  of 
the  arbitrator,  but  the  order  did  not  expressly  provide  for  taxation. 
It  was  held  by  the  Queen's  Bench  Diyision  that  it  was  inipli(Ml  in 
the  terms  of  the  reference  that  the  costs  should  be  taxed  out  of 
session.  From  the  same  case  it  also  appears  that  parties  may  be 
estopped  by  their  conduct  subsequently  to  the  sessions  at  which 
the  order  is  made,  from  insisting  upon  an  objection  to  taxation  out 
of  session.  In  the  case  cited  a  compromise  with  reference  to 
subsequent  rates  had  been  agreed  to,  upon  the  basis  that  no 
objection  would  be  taken  to  taxation  of  costs  out  of  session  (e). 

Recovery  of  costs. — A  person  who  is  ordered  Ijy  quarter 
sessions  to  pay  costs,  and  who  disobeys  the  order,  may  be  pro- 
ceeded against  by  indictment  (/').  But  this  method  of  recovery 
is  practically  obsolete.  By  s.  4  of  the  Poor  Relief  Act,  174:3  (y), 
the  sessions  are  empowered  to  give  costs  in  an  appeal  against  a 
poor  rate,  in  the  same  manner  as  under  8  tt  9  Will.  3,  c.  30,  under 
which  Act  (see  s.  3)  costs  are  recoverable  by  distress  and  (in 
default  of  distress)  by  imprisonment.  By  s.  5  of  the  Quarter 
Sessions  Act,  1849  (A),  costs  are  made  recoverable  in  the  manner 
provided  by  the  Summary  Jurisdiction  Act,  1818  (11  ct  12  Vict, 
c.  43),  which  Act  by  s.  27  provides  that  the  order  shall  direct  the 
costs  to  be  p)aid  to  the  clerk  of  the  peace,  to  be  by  him  paid  over 
to  the  party  entitled  to  the  same,  and  shall  state  within  what  time 
the  costs  shall  be  paid  ;  and  if  they  are  not  paid  within  the  time 
limited,  and  there  are  no  recognizances,  payment  may  be  enforced 
by  distress  and  imprisonment,  a  certificate  of  non-payment  Ijeing 
first  obtained  from  the  clerk  of  the  peace.  The  sections  above 
referred  to  give  alternative  remedies,  and  the  order  may  either 
direct  the  costs  to  be  paid  to  the  party  entitled  to  them  (/),  or  to 
the  clerk  of  the  peace  (k).  And  by  s.  18  of  the  Quarter  Sessions 
Act,  1849,  the  order  of  quarter  sessions  giving  costs  may  be 
removed  into  the  King's  Bench,  and  may  be  enforced  in  the  same 
manner  as  a  rule  made  by  the  King's  Bench. 

Recovery  of  costs  by  or  against  overseers  or  parish 
council. — ^Wlien  an  order  for  costs  is  made  against  overseers  (/), 
the  })roper  course  a})pears  to  l)e  to  proceed  under  s,  18  of  the 
Quarter  Sessions  Act,  1849  :  and,  after  removing  the  order  of  the 

0")  Cf.  Lomhnt  and  XorfJi  Wr.--trr>i  Rail.  Co.  v.  Bedford  (1S52),  17  Q.  B.  '.CS, 
infra,  p.  61I». 

■(./■)  See  R.  V.  Mnrtlorh  (lS-t5).  7  Q.  B.  4.-.!t. 

(v)  17  Geo.  2,  c.  88  :  sec  Appendix  II. 

•(/ii)  12  &  13  Yict.  c.  45  :  see  Appciidi.x  II. 

(/)   R.  V.  Huntlni  (18.54).  3  E.  &  B.  172. 

(70   ^^'«i/ V.  J/z/C^/zrins' (18fi3).  33  L.  .1.  M.  C.  14. 

(/)  It  cannot  be  made  against  overseers  wiicre  tiiere  is  a  parish  council  :  see 
R.  V.  Salop. JJ.  (18%).  CO  J.  r.  .5.52  :  nvpra.  p.  51i;».  See  also  B.  v.  Tnclushinj  J.J., 
[1903J  1  K.  B.  3!»  ;  Kydc  .V:  Konstam's  Bat.  App.  (ISIH  — 1H04),  312  :  infra,  p.  ()04. 
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sessions  into  the  Kind's  Bench  Division  (on  an  f.j'y>c(v'<<^ap})hoation 
in  chamhers)  to  apply  for  :t  mandamus  directing  the  overseers 
to  j)ay  the  sum  named  in  rlie  order,  and  if  necessary  to  make 
a  rate  for  tliejnirpose  (m).  It  is  desiralde  that  there  should  be  as 
little  delay  as  possible  in  recovering  costs  against  overseers, 
as  difficulties  may  arise  from  the  la])se  of  time  and  the  ap})oint- 
ment  of  new  overseers  (n). 

It  will  be  best  to  notice  first  the  position  of  the  overs<'ers  with 
regard  to  costs,  before  considering  the  rights  and  lial)ilities  of  the 
jiarish  council,  who  have  taken  their  jdaee  as  respondents  to 
a  rating  a})peal,  in  a  rural  parish.  The  right  of  the  overseers  to 
recover  costs,  and  their  liability  to  pay  them,  depend  not  upon 
express  enactment,  ])ut  upon  the  provisions  implied  in  the  various 
statutes  giving  them  the  right  to  a])peal,  or  directing  notice  to 
be  given  them  {<))  :  for  without  the  right  to  defray  expenses 
of  litigation,  they  could  not  discharge  their  statutory  duties. 
Although  the  overseers  cannot  abandon  a  rate,  so  as  to  render  it 
a  nullity,  after  it  has  been  allowed  by  the  justices  and  duly 
})ublished  (  />  ),  yet  they  can  abandon  their  defence  of  it,  and  if 
they  needlessly  incur  costs  in  defending  a  rate  which  is  clearly 
bad,  the  costs  may  be  disallowed  in  the  overseers'  accounts  (y). 

The  Local  Government  Act,  1894  (r),  by  s.  6  (1)  (c),  transfers 
to  the  parish  council  of  every  rural  parish,  the  powers,  duties,  and 
liabilities  of  the  overseers,  or  of  the  churchwardens  and  overseers, 
with  respect  to  (mter  alia)  appeals  in  respect  of  the  poor  rate. 
In  B.  V.  I'eickesJncn/  JJ.  {s),  it  was  held  that  the  effect  of  this  was 
to  make  it  the  duty  of  the  parish  council  to  ajjpear  on  the  appeal 
in  support  of  the  rate.  From  this  it  seems  to  follow  (at  first  sight 
at  least)  that  the  parish  council  has  the  same  right  as  the  overseers 
had  to  recover  costs  (if  the  a})])eal  fails),  and  is  under  the  same 
liability  as  the  overseers  were  under  to  ])a}'  costs  (if  the  appeal 
succeeds).  There  is,  however,  a  difficulty  involved  in  the  substitu- 
tion    of   the   })arish    council    for    the    overseers  ;    for    the    Local 

(/«)  This  procedure  was  followed,  and  a  mandtimu.s  in  this  form  granted,  in  Lea 
BrUlijv  D'lHtrict  Gaa  (_\\.  v.  Overxeers  of  WalflKinixtnir  (unreported  ;  from  the 
writer's  MS.  notes)  ;  Q.  B.  D.  December  l.")th,  IS'.K).  corn  in  Stephen  and 
CHAKLts,  JJ.  See  also  Chanihrc-^  v.  Junes  (ISoO).  .j  Ex.  22'J.  Instances  of  the 
issue  of  a  nuindaiiu/.s  to  make  a  rate,  where  nionev  was  wanted  for  the  i-elief  of  the 
poor,  will  be  found  in  /.'.  v.  Edhi.stna  (ISSO).  1  N.  .V  1'.  20;  R.  v.  Gadshy  (1837), 
1  N.  i:  r.  .'372  ;  R.  v.  Soham  (I83il),  S  L.  J.  (o.s.)  -M.  C.  71). 

(«)  See  the  Poor  Law  Audit  Act.  1S4S  (11  &  12  Vict.  c.  !>1).  ss.  1,  2,  in 
Appendi.K  JI.,  infra;  and  E.r  unrtr  On-rsrcrs  of  FIrtton  (1860),  29  L.  J.  M.  C. 
20.5. 

00  R.  V.  Inh(ih}f,i„h  of  Esse.,'  (17'.t2).  4  T.  U.  :.'.ll  :  and  rf.  R.  v.  Tourr  Uamlcta 
iCoiiuiiisshnirrs  of  ,S-7cers')  (1830).  1  B.  \;  Ad.  232  ;  R.\.  White  (1S84),  14  Q.  B.  1). 
3.58. 

(//)  R.  V.  ('umhridqe  JJ.  (1834).  2  A.  c<c  E.  370. 

('/)  R.  V.  Foueh  (1841).  2  Q.  B.  308:  R.  v.  Great  Western  Rail.  Co.  (1849), 
13  y.  B.  327. 

(/•)  See  Appendix  II.,  infra. 

(.v)  [li)03j  1  K.  B.  39  ;  Kyde  &  Konstam's  Rat.  App.  (18114—1904),  312. 
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Government  Act,  1(S1;)4,  s.  11  (1)  [)rovides  tluit  '"a  parish  council 
.shall  not,  Avithout  the  consent  of  a  parish  meetino-,  incur  expenses 
or  liabilities  which  will  involve  a  rate  exceeding  threepence  in  tlie 
pound  for  any  local  financial  year,  or  which  will  involve  a  loan."^ 
And  by  s.  11  (3),  the  sum  raised  in  any  local  financial  year  by  a 
parish  council  for  their  expenses  (with  exceptions  not  now 
material)  shall  not  exceed  a  sum  equal  to  sixpence  in  the  pound  on 
the  rateable  value  of  the  parish  at  the  commencement  of  the  year. 
It  is  difficult  to  determine  what  is  the  combined  etfect  of  s.  6  and 
s.  11.  First  as  to  costs  incurred  by  the  parish  council  :  it  may 
be  said  on  the  one  hand  that,  as  the  overseers  were  im[)liedly 
authorised  to  incur  all  costs  reasonably  necessary  in  defendino-  the 
rate  under  appeal,  the  transfer  of  the  powers  and  duties  of 
overseers  to  the  parish  council  authorises  the  parish  council  to 
incur  the  same  costs  :  on  the  other  hand,  it  may  be  contended  that 
the  transfer  of  the  implied  power  to  incur  costs  must  be  subject  to 
the  express  limitations  imposed  by  s.  11.  Next,  as  to  the  liability 
to  pay  costs  to  the  appellants,  if  they  succeed  :  if  quarter  sessions 
order  the  parish  council  to  pay  costs,  which  are  taxed  at  a  sum 
which  will  involve  a  rate  exceeding  threepence  in  the  pound,  it  is 
difficult  to  suppose  that  Parliament  intended  in  passing  s.  11  (1) 
of  the  Local  Government  Act,  1894,  that  the  liability  to  pay  costs 
should  only  be  enforced,  if  the  parish  meeting  of  the  parish  liable 
to  pay  gave  their  consent  to  the  [)ayment.  Again,  the.  prohibition 
contained  in  sub-ss.  (1)  and  (3),  against  incurring  expenses  beyond 
specified  limits,  seems  very  inappropriate  to  a  liability  to  pay  costs, 
■  the  amount  of  which  cannot  be  known  beforehand,  and  which  are 
ordered  to  be  paid  as  the  result  of  an  a])peal  which  the  parish 
council  have  determined  to  oppose,  in  the  belief  that  they  are  right 
in  doing  so,  and  in  the  expectation  that  they  will  not  have  to  pay 
the  appellant's  costs.  It  may,  perhaps,  be  held  that  the  limitation 
imposed  on  the  expenses  of  a  parish  council  under  s.  11  of  the 
Local  Government  Act,  1894,  applies  to  the  costs  incurred  l^ytliem 
as  respondents,  but  not  to  the  costs  which  they  may  be  ordered  to 
pay  to  a  successful  appellant. 

Assuming  that  the  difficulties  above  referred  to  (as  to  amount) 
do  not  arise,  the  proper  course  to  adopt  in  order  to  recover  costs 
against  a  parish  council  (assuming  that  they  cannot  be  recovered 
by  distress)  appears  to  be  to  remove  the  order  of  the  sessions  into 
the  King's  Bench  Division,  under  s.  18  of  the  Quarter  Sessions 
Act,  1849  {t),  and  then  to  apply  for  a  iiuimlamiis  directing  the 
parish  council  to  pay  the  sum  named  in  the  order,  and  to  issue  a 
precept  to  the  overseers  commanding  them  to  pay  the  sum  out  of 
the  poor  rate,  and,  if  necessary,  to  make  a  rate  for  the  purj)ose. 

(/)    Vide  -fitpra,  p.  G03.     The  section  is  set  out  in  Appendix  II. 
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Costs  ordered  to  be  paid  by  an  assessment  committee. — Vo^U 
■cannot  lie  recovered  a^^ainst  an  asses-nient  eonimittee,  or  a<i"ainst 
the  nionibers  ot"  the  eoniniittee  individually  ('/)•  AVlicre  the  com- 
mittee have  appeared  a.s  respondents  to  an  ap])oal  "  with  the 
consent  of  the  guardians,  and  in  the  name  of  the  guardians"  (,f), 
costs  can  be  recovered  by  (or  ati'ainst)  the  guardians  (y),  but  it 
seems  that  they  cannot  be  recovered  otherwise.  The  ]»roi)er 
method  of  recoverini>;  costs  against  a  metroi)olita7i  vestry  (which 
in  some  parishes  took  the  phice  of  the  guardians,  under  the 
Vahiation  (Metropolis)  Act,  18Gi)),  was  discussed  at  some  length 
(though  no  decision  was  given  by  the  (i^ueen's  Bench)  in  Fnlham 
C'nion  V.  St.  Mari/  Ahhotts^  Kensington  (^). 

The  time  within  which  costs  can  be  recovered  against  guardians 
is  limited  by  s.  1  of  the  Poor  Law  (Payment  of  Debts)  Act, 
lf>r;U  (a),  under  which  every  debt,  claim  or  demand  must  be  paid 
within  the  half  year  in  which  it  is  incurred  or  becomes  due,  or 
within  three  months  afterwards,  unless  the  Local  Government 
Board  extend  the  time.  But  by  s.  4  of  the  same  Act,  where  a 
claimant  "commences  proceedings"  within  the  time  limited  by 
S!.  1  (or  the  time  extended  thereunder),  and  "  with  due  diligence  (/>), 
prosecutes  such  })roceedings  to  judgment,"'  the  judgment  may  be 
satisfied  notwithstanding  the  expiry  of  the  times  above-mentioned. 
In  West  Ham  Union  v.  St.  ^Jattheic,  Bethnal  Green  (r-),  it  was  held 
that,  where  the  House  of  Lords  allowed  an  appeal  with  costs,  until 
the  amount  of  the  costs  had  been  ascertained  by  taxation,  there 
was  no  "■  debt,  claim,  or  demand,  incurred  or  become  due  "  within 
s.  1  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859.  The  same 
rule  applies  where  the  costs  are  given  by  the  (.^ourt  of  Appeal,  or 
by  anv"  other  court  (d).  In  Midland  Mail.  Co.  v.  Edmonton 
Union  (e),  it  was  held  that  the  words  "  commence  proceedings  "'  in 
s.  4  of  the  Poor  Law  (Payment  of  Debts)  Act,  1859,  do  not  refer 
to  the  application  for  a  taxation  of  the  costs  at  quarter  sessions, 
Init  to  the  commencement  of  an  action  or  some  other  proceedings, 
resulting  in   a  judgment  or  in   a  final  settlement  equivalent  to  a 

(«)  Leicester  Waterworks  v.  Xnttall  and  liarroic-on-Smi r  Union  (1878), 
4  Q.  B.  D.  18. 

(./■)  See  U.  A.  C.  A.  xVct,  1864,  s.  2.  in  Api)eiidix  II..  infra:  see  also,  p.  .'Jill, 
fsiipra. 

(?/)  West  Ham  Union  v.  Essex  JJ.  and  London  Connti/  Con/teil,  [1896]  A.  C. 
44H  :  B.  V.  Snlop  JJ.  (1896),  60  J.  P.  .")52  ;  supra,  p.  .".'.U,  note  (o)- 

(--)  Hyde's  Kat.  App.  (1886— 18!)0),  86,  at  p.  93. 

la)  22  &  2.3  Vict.  c.  49. 

(I'y)  As  to  what  is  due  diligence,  see  B/todrs  v.  Pateleif  Bridijc  Union  (1884), 
51  L.  T.  28.5  ;  48  J.  P.  168. 

(r)  [1896]  A.  C.  477  ;  following  the  oninion  of  I^ord  Watson.  in  Midland  Rail. 
€o.\.  Edmonton  Union,  [ISOri]  A.  C.  48:.,  at  p.  493:  and  of  Lord  Halsbury  in  the 
same  case  in  the  Court  of  Appeal,  [I89.J]  1  Q.  B.  3.">7,  at  p.  363. 

(rf)  Manchester,  Slic(field  and  Ijincolnshire  Riil.  Co.  v.  Boneii.itrr  Union.  [1897] 
1  Q.  B.  117. 

00  [189.5]  A.  C.  48.5, 
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judgment.  And  in  the  same  case  Lord  Herschell,  L.C,  said  of 
the  Poor  Law  (Payment  of  Debts)  Act,  1859  (/),  "the  enactment 
is  not  in  the  nature  of  a  statute  of  limitations  [of  which  the  guar- 
dians may  decline  to  avail  themselves] .  It  is  a  fetter  on  the  action 
of  the  guardians,  a  prohibition  against  pavment  after  a  certain 
date." 

Special  provisions  are  contained  in  s.  5  of  the  Poor  Law 
(Payment  of  Debts)  Act,  1859,  as  to  the  time  within  which  the 
bill  of  costs  of  any  solicitor  retained  by  guardians  may  be  paid. 

(/)  [1895]  A.  C,  at  p.  491.  The  passage  cited  was  confirmed  bj'  Lord 
Herschell  in  West  Hum  Union  v.  St.  Matthew,  Bethnnl  Gveen,  [189G]  A.  C. 
477.  at  p.  485. 
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Decisions  on  preliminary  points. — There  is  no  such  thiui>-  as 
jin  "  appeal,"  in  the  strict  technical  sense  of  the  word,  from  a 
decision  of  quarter  sessions,  either  on  the  merits  of  an  appeal 
against  a  rate,  or  on  a  preliminary  question  of  jurisdiction  to  hear 
such  an  appeal  (a).  But,  in  substance,  the  law  gives  a  remedy, 
which  is  as  eflt'ective  as  an  "  appeal,"  on  all  questions  of  jurisdic- 
tion, and  also  (^jrror/ded  the  quarter  sessions  will  a<jree  to  state  a 
case)  on  decisions  on  the  merits  of  an  appeal. 

As  to  decisions  on  preliminary  points  :  if  the  court  of  quarter 
sessions  refuses  to  exercise  jurisdiction  when  it  has  it,  the  King's 
Bench  will  by  manda)nas  compel  that  court  to  hear  and  determine 
the  appeal  (//).  And  if  the  quarter  sessions  exercise  })Owers  in 
excess  of  their  jurisdiction,  or  where  they  have  none,  the  King's 
Bench  will  bring  up  the  proceedings  by  a  writ  of  certiorari  and 
quash  them  ;  for  "  there  is  inherent  in  the  Court  of  King's  Bench 
authority  to  bring  before  it  by  writ  of  certiorari,  'save  where  the 
writ  is  taken  away  by  statutory  enactment  or  charter,  the  [)ro- 
ceedings  of  any  court  of  inferior  jurisdiction,  with  a  view  to  ([uash 
such  proceedings.  But  this  applies  only  where  there  is  some 
defect  of  jurisdiction,  or  informality  or  defect  apparent  on  the  face 
of  the  proceedings"  (c).  If  the  sessions  have  jurisdiction  to  hear 
an  appeal  and  do  so,  but  decide  wrongly,  the  King's  Bench  will 
not  interfere  either  by   mandamus  (d)  or  certiorari  (^). 

(rt)  R.  V.  Orer^eers  of  Walsall  (1878),  8  Q.  R.  D.  l."7,  at  p.  401. 
(ft)  Ihid.,  3  Q.  B.  D.,  at  p.  468. 
(c)  8  Q.  B.  D.  l.-)?,  at  pp.  4t;4.  471,  472. 

(jf)  R.  V.  Lcicc^tersliirc  JJ.  (1818),  1  M.  &  S.  442;  R.  v.  Monmovthshi ir  JJ, 
(182.5).  4  B.  &  C.  844  :  ride  supra,  p.  nil.-.. 

(0  R.  V.  Monmouthshire  JJ.  (1828),  8  B.  &;  C.  137  :  svpra,  p.  oil.'.. 
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No  writ  of  certlovarl  will  be  granted  unless  it  is  applied  for 
within  six  calendar  months  after  the  order  of  the  sessions  is  made, 
and  unless  notice  is  oivon  to  the  Justices  by  whom  such  order  was 
made  (/'). 

The  Kino's  Bench  also  have  power  to  issue  a  writ  of  prohibi- 
tion to  prevent  a  court  of  quarter  sessions  from  exceeding  the 
limits  of  its  jurisdiction  (g).  In  Liverpool  Gas  Co.  v.  Everton  (h) 
a  writ  of  prohibition  was  issued,  on  the  ground  that  the  appeal  had 
not  been  brought  to  the  "  next  practicable  sessions,"  and,  there- 
fore, there  was  no  jurisdiction  to  hear  it.  The  practical  distinction 
between  certiorari  and  prohibition,  is  that  certiorari  is  igsued 
after,  and  prohibition  may  be  issued  before,  the  making  of  the 
order  which  is  alleged  to  be  in  excess  of  jurisdiction.  Where  the 
hearing  of  an  appeal  on  the  merits  is  likely  to  take  some  time,  and, 
on  a  question  of  jurisdiction  being  raised,  the  quarter  sessions  are 
prepared  t.o  hold  that  they  have  jurisdiction  to  hear  the  appeal,  it 
may  be  convenient  to  try  the  question  of  jurisdiction  by  pro- 
hibition rather  than  by  certiorari :  to  enable  this  course  to  be 
taken,  the  sessions  may  be  asked  to  adjourn  the  hearing  on  the 
merits,  and  formally  to  fix  a  day  on  which  they  will  proceed  with 
it.  Meanwhile,  an  application  can  be  made  for  a  writ  of  prohibi- 
tion, and,  if  the  King's  Bench  hold  that  the  sessions  have  no 
jurisdiction,  the  costs  of  a  protracted  hearing  on  the  mei'its  will 
be  saved.  This  course  has  been  adopted  at  the  London  quarter 
sessions,  and  at  the  assessment  sessions  (e). 

Many  instances  of  cases  dealt  with  by  way  of  mandamvs  or 
certiorari  have  occurred  where  the  objection  was  taken  that  the 
sessions  had  no  jurisdiction  to  hear  the  appeal  on  the  ground  that 
it  had  not  been  brought  to  the  next  "  practicable  sessions  "  {k)  or 
that  the  appellant  had  not  made  an  objection  before  the  assessment 
committee  (/). 

Decisions  on  the  merits  of  an  appeal. — Where  the  quarter 
sessions  have  jurisdiction  to  hear  an  appeal  on  the  merits,  "  if  that 
jurisdiction  has  once  been  exercised,  however  erroneous  the 
decision,  if  the  order  of  the  quarter  sessions  be  regular  on  the  face 
of  it,  so  that  it  appears  therefrom  that  the  order  of  quarter  sessions. 
is  within  its  jurisdiction  and  competency,   the  absence  of  which 

(/)  See  the  Crown  Office  Kules,  1886,  r.  38. 

((/)  The  decisions  and  authorities  cited  in  R.  v.  Ilcrford  (1860),  3  E.  &  E.  115, 
and  in  li.  v.  Judge  of  Lincolnshire  Con.nty  Court  (1887),  20  Q.  B.  I).  KIT,  seem  to 
show  this,  and  the  instances  referred  to  iu  the  text,  in  which  prohibition  to  sessions 
has  issued,  support  it. 

(/O  (1871),  L.  K.  6  C.  P.  414. 

(0  R.  V.  London  JJ.,  [1893]  2  Q.  B.  476  ;  [1894]  A.  C.  600  ;  Ryde's  Rat.  App. 
(1891—1893),  360;  R.  v.  Genn-ul  Assessment  Sessions  (1886),  17  Q.  B.  1).  394  ; 
^.  C,  snh  710111.  Fulham  Union  v.  St.  Mary  Abbotts,  Ryde's  Rat.  App.  (1880 — 
1890),  86. 

(A;)   Vide  supra,  p.  570.  (Z)    Vide  snpra,  p.  553. 
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alone  gives  occasion  to  the  interteronce  of  the  superior  court,  the 
Court  of  Queen's  Bench  has  from  the  earhest  time  declared  itself 
incompetent  to  interfere,  the  simple  reason  beino-,  as  ir  has  been 
again  and  again  held,  that  it  has  no  appellate  jurisdiction 
over  the  court  of  quarter  sessions  in  matters  which  are  within 
the  proper  jurisdiction  of  the  latter  "  (m).  The  })rocedure  l)y 
special  case  (dealt  with  ])elow),  wdiich  is  now  in  substance, 
though  not  originally  in  form  an  appeal  strictly  so  called,  is  the 
onlv  method  of  (|uestioning  a  decision  of  the  quarter  sessions  on 
the  merits  of  an  ai)peal.  The  practical  etfect  is  that  while  there  is 
no  appeal  from  the  quarter  sessions  on  questions  of  fact,  there  is 
an  appeal  (by  way  of  special  case)  on  questions  of  law,  provided 
the  quarter  sessions  do  what  is  equivalent  to  giving  leave  to 
appeal,  by  granting  a  case.  And  where  a  case  is  stated  by  the 
sessions,  if  the  court  above  come  to  the  conclusion  that  it  raises  a 
question  of  fact,  and  not  of  law,  the  case  will  be  sent  back  to  the 
sessions  («). 

Special  case  stated  by  quarter  sessions. — By  the  terms  of  the 
commission  of  the  ])eace,  the  justices  at  quarter  sessions  are 
empowered  and  required  to  obtain  the  opinion  of  a  judge  of  the 
High  C'Ourt,  which  is  now  done  after  hearing  the  appeal  at  quarter 
sessions,  by  giving  judgment  subject  to  the  opinion  of  the  King's 
Bench  Division  on  a  special  case  stated  by  the  sessions.  But  the 
question  whether  a  case  is  one  of  difficulty  or  not  is  to  be  deter- 
mined by  the  sessions,  and  not  by  the  parties  (o).  "  Nothing  can  be 
better  settled  than  that  it  is  entirely  at  the  discretion  of  the  sessions 
whether  to  grant  a  case,  and  so  to  submit  their  judgment  to  the 
opinion  of  the  Court  of  Queen's  Bench,  or  not.  Even  though  the 
appeal  should  be  one  in  wdiich  in  the  proper  exercise  of  their 
discretion  they  ought  undoubtedly  to  grant  a  case  in  order  that 
their  judgment  may  be  reviewed,  if  they  refuse  to  do  so,  there  are 
no  means  of  compelling  them"  (p)-  ^^^^  ^^  ^^^*'  sessions  grant  a 
<;ase,  and  afterwards  refuse  to  state  it,  the  High  Court  will,  in 
•some  cases  at  least,  grant  a  mandamus  either  to  state  a  case  or  to 
enter  continuances  and  hear  the   appeal  {q)  ;  but   such  cases  are 

(m)  Per  CoCKBURX.  C.J.,  B.  v.  Ocerseers  of  Walmll  (1878),  3  Q.  B.  D.  457, 
at  p.  iSS  ;  and  see  the  judgment  of  Lord  Cairns,  L.C,  in  the  same  case  on 
appeal ;  Overseers  of  Walsall  v.  London  and  Xorth  Western  Rail.  Co.  (1878), 
4  App.  Cas.  30,  at  p.  3!).  See  also  R.  v.  Leicestershire  J.T.  (IS  13).  1  ]\r.  &  S.  442  ; 
R.  V.  Monmouthshire  JJ.  (1825),  4  B.  A:  C.  844  ;  R.  v.  Monmouthshire  JJ.  (1828), 
8  B.  &  C.  137  :  which  are  cittA  supra,  p.  595. 

(«)  See  North  and  South  Western  Junction  Rail.  Co.y.  Brentford  Union  (1888), 
13  App.  Cas.  592  ;  supra,  pp.  225 — 227. 

(-0  See  B.  V.  Chantrell  (1875),  L.  R.  10  Q.  B.  587,  at  pp.  588,  589,  where  the 
history  of  the  practice  was  discussed  ;  see  also  R.  v.  Orerseers  of  Walsall,  infra. 

{p)  B.  V.  Orerseers  of  Walsall  (1878),  3  Q.  B.  D.  457,  at  p.  473.  The  reversal  of 
the  decision  in  this  case  by  the  House  of  Lords  leaves  this  part  of  the  judgment 
untouched  :  see  Ocerseers  of  Walsall  v.  J^ondon  and  North  Wester7i  Bail.  Co. 
(1878).  4  App.  Cas.  30,  at  pp.  39,  40. 

Oj)  R.  v.  Pemhrokeshire  JJ.  (1831).  2  B.  &  Ad.  391  ;  R.  v.  Effingham  (1781), 
2  B.;\c  Ad.  393  (u)  ;  R.  v.  Suffolk  JJ.  (1832),  1  Dowl.  P.  C.  163. 
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very  rare,  and  (it  is  submitted)  a  mandamus  to  state  a  case  would 
be  granted  only  in  very  exceptional  circumstances. 

The  case  is  usually  asked  for  either  in  the  course  of  the  hearing 
or  at  the  moment  when  judgment  is  given.  Probably,  as  the 
justices  can  always  alter  their  judgment  at  any  time  during  the 
continuance  of  the  sessions,  but  not  afterwards  (r),  it  would  be 
held  to  be  too  late  to  ask  for  a  case  after  the  sessions  had  come  to 
an  end,  but  not  too  late  to  ask  for  a  case  if  the  sessions  had  been 
merely  adjourned  (s).  If  the  applicant  is  in  doubt  whether  to 
:take  up  a  case  or  not,  the  best  course  undoubtedly  is  to  ask  for  a 
case  when  judgment  is  given  ;  if  on  further  consideration  he 
desires  to  abandon  the  case,  it  is  always  open  to  him  to  do  so. 

It  must  be  noticed  that  the  practice  is  not  governed  bv  the 
Summary  Jurisdiction  Acts,  or  the  rules  made  thereunder,  which 
■require  the  application  for  a  case  under  those  Acts  to  be  made  in 
waiting. 

The  usual  practice  is  for  the  party  applying  for  the  case  to  have 
it  drawn  by  counsel,  and  to  submit  it  to  the  other  side  ;  if  the 
parties  agree  upon  the  form  of  the  case,  it  is  signed  by  the  chair- 
man of  the  sessions.  If  the  parties  cannot  agree,  it  is  settled  and 
signed  by  him,  and  sometimes,  before  it  is  finally  settled,  the 
parties  appear  (either  by  counsel  or  solicitors)  before  the  chairman 
sitting  in  camera. 

The  special  case  cannot  be  filed  at  the  Crown  Office  after  the 
expiration  of  six  calendar  months  from  the  making  of  the  order  of 
quarter  sessions,  except  by  leave  of  the  court  on  special  circum- 
stances being  shown,  either  before  or  after  the  expiration  of  such 
six  months  (t).  This  appears  to  be  the  only  limitation  of  the  time 
within  which  the  case  must  be  stated.  The  case  cannot  be  filed 
unless  recognizances  are  entered  into  (w).  The  writ  of  certiorari, 
formerly  required  to  lairing  up  the  special  case,  is  no  longer 
necessary  (■/-). 

Powers  of  King's  Bench  as   to  case  stated  by  sessions. — 

The  powers  of  the  King's  Bench  as  to  a  special  case  stated  by 
quarter  sessions  are  now  regulated  by  ss.  1  and  2  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1891  (_y).  By  s.  2  of  that 
x\ct,  the  appellate  court  may  draw  any  inference  of  fact  which 
might  have  been  drawn  in  the  quarter  sessions,  and  may  give  any 
judgment  or  make  any  order  which  ought  to  have  been  made  or 
given  in  that  court,  or  may  remit  the  order  and  the  case  stated  on 
it,  with  the  opinion  or  direction  of  the  appellate  court,  for  rehearing 

(;•)    Vide  supni,  p.  :>'M. 

(«■)  Vide  supra,  pp.  569,  570,  as  to  the  distinction  between  adjourned  and  inter- 
mediate sessions. 

(0  See  Crown  Office  Rules,  1886,  r.  3i.  («)  Ibid.,  rr.  36,  38. 

(a;)  See  Summary  Jurisdiction  Act.  1879  (42  &  43  Vict.  c.  49).  s.  40. 
(y)  57  &  58  Vict.  c.  16  :  set  out  in  Appendix  II. 
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and  (loterniiiiation  bv  the  quarter  sessions,  or  may  remit  the  case 
for  re-statement.  The  section  provides  how  juduinent  may  he 
entered  at  subsequent  sessions,  and  enacts  that  entry  and  respite 
of  an  appeal  to  quarter  sessions,  in  respect  of  which  a  case  has  been 
stated  for  the  High  Court,  shall  not  be  necessarv.  It  seems  that 
no  ])art  of  this  section  applies  to  cases  stated  by  order  of  a  judtiO 
under  Baines'  Act  (.:),  which  are  apparently  excepted  from  the 
operation  of  the  section  by  sulj-s.  (1). 

The  section  above  (juoted  gets  rid  of  the  doubt,  which  at  one 
time  existed,  whether  the  sessions  could  state  a  case  raisinji  several 
questions  of  law,  with  corresponding  alternative  findings  of  fact, 
because  it  was  at  one  time  suggested  that  the  King's  l^ench  could 
do  no  more  than  either  quash  or  afiirm  the  decision  of  the  sessions 
shnpllciter.  There  is,  however,  another  point  which  is  perhaps  not 
dealt  with  by  the -section.  In  R.  \.  Sutton  Cold  field  (a),  it  was 
held  that  a  preliminary  point,  not  finally  disposing  of  the  appeal, 
ought  not  in  any  form  to  be  brought  before  the  Queen's  Bench  on 
a  case  stated  by  the  sessions.  And  in  7?.  v.  Kesteven  J  J.  (/;),  Lord 
Denman,  C.J.,  said  "the  court  of  Queen's  Bench  will  not  decide 
merely  for  the  purpose  of  putting  the  inferior  court  in  motion." 
It  is  not  clear  whether  s.  2  of  the  Supreme  Court  of  Judicature 
(Procedure)  Act,  1^94,  has  altered  the  practice  in  this  respect  r 
the  section  enables  the  King's  Bench  to  remit  the  case  to  the 
sessions  "for  rehearing  and  determination,"  but  those  words 
perhaps  imply  that  the  appeal  must  already  have  been  heard. 

Appeal  to  Court  of  Appeal.— By  s.  2  (1)  of  the  Supreme  Court 
of  Judicature  (Procedure)  Act,  1894,  "  every  case  stated  by  a 
court  of  quarter  sessions  otherwise  than  under  the  Acts  11  & 
12  Vict.  c.  78  {e),  and  12  k  13  Vict.  c.  4')  {d),  for  the  considera- 
tion of  the  High  Court  shall  be  deemed  to  be  an  appeal,  and  shall 
be  heard  and  determined  accordingly  "  ;  and  bv  s.  1  (5),  "  in  all 
cases  where  there  is  a  right  of  appeal  to  the  High  Court  from  any 
court  or  person,  the  appeal  shall  be  heard  and  determined  by  a 
Divisional  Court  ;  .  .  .  and  the  determination  thereof  by  the 
Divisional  Court  shall  be  final,  unless  leave  to  appeal  is  given  by 
that  court  or  by  the  Court  of  Appeal."  This  enactment  adopts  the 
decision  in  Overseers  of  Walsall  \.  London  and  North  Western  Rail. 
Co.  (e),  that  an  appeal  lay  to  the  Court  of  Appeal,  and  negatives  the 
decision  in  B.  v.  Savin  (/)  that  leave  to  appeal  was  not  necessary. 

It  is  submitted  that,  if  leave  be  given  to  appeal  to  the  C'ourt  of 

(--)  12  &.  13  Vict.  c.  45  :  ruJc  infra,  p.  (518. 

00  (1874),  L.  K.  9  Q.  B.  153. 

(*)  (1844),  3  Q.  B.  810.  at  p.  S]<).  See  alsv)  L'.  v.  M,irto>i-cu in- Grafton  (1847), 
10  Q.  B.  971. 

(c)  The  Crown  Cases  Act,  1848. 

(^/)  The  Quarter  Ses.sions  Act,  1849,  commonly  called  Baines'  Act.  As  to  cases 
stated  under  that  Act.  ride  infra,  pp.  613,  (jl4. 

(0  (1878),  4  Api).  Cas.  30.  (  /')  (1880),  6  Q.  B.  1).  309. 
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Appeal,  iin  apjx'al  lies  from  that  court  to  the  Hou.se  of  Lords, 
under  s,  ?>  of  the  Appellate  Jurisdiction  Act,  187(>  (V/). 

Costs  in  the  King's  Bench  and  Court  of  Appeal. — By  s.  2  of 

the  Supreme  ( 'ourt  of  Judicature  (Procedure)  Act,  1891  (h),  on 
th(^  hearino-  of  a  case  stated  by  quarter  sessions,  not  including 
a  case  stated  under  12  &  13  Vict.  c.  -45  (/),  "  the  appellate  court 
shall  have  full  power  to  determine  how  and  by  whom  the  costs  of 
the  proceedings  in  the  appellate  court  and  in  the  court  of  quarter 
sessions  are  to  be  borne."  The  term  '•'•  appellate  court "  seems  to 
include  both  the  Court  of  Appeal  and  the  King's  Bench  Division, 
and  in  KlUsx.  Caniherwell  Assessment  Committee  (k),  the  Court  of 
Appeal  dealt  with  the  costs  at  quarter  sessions,  no  objection  being- 
taken  to  their  jurisdiction  to  do  so.  This  construction  of  the 
section  (it  is  believed)  has  been  generally  adopted  in  practice. 

This  section  was  apparently  passed  to  get  rid  of  the  decision  in 
London  Countij  Council  \.  West  Ham  (I)  that  the  Court  of  Appeal 
(and  apparently  the  Queen's  Bench  Division)  had  no  jurisdiction 
to  give  costs  to  an  appellant  who  succeeded,  there  being  no  statute 
giving  power  to  give  costs.  It  seems  clear  that  l)efore  the  passing 
of  the  Act  of  1894  neither  the  Court  of  Appeal  nor  the  Queen's 
Bench  had  power  to  deal  with  the  costs  at  quarter  sessions. 

Special  case  stated  by  order  of  a  judge. — In  addition  to  the 
procedure  by  way  of  special  case  stated  by  the  quarter  sessions 
(after  the  hearing  of  the  appeal  by  that  court),  where  there  are  no 
facts  in  dispute,  a  case  may  l)e  stated  (without  any  hearing  by  the 
cjuarter  sessions)  under  s.  11  of  the  Quarter  Sessions  Act, 
1849  (ni),  which  provides  that  at  any  time  after  notice  given  of 
a])peal  against  a  rate,  the  parties  may,  by  consent  and  by  order 
of  a  judge,  state  the  facts  of  the  case  in  the  form  of  a  special  case 
for  the  opinion  of  the  King's  Bench  Division,  and  may  agree 
that  a  judgment  in  conformity  with  the  decision  of  that  court,  and 
for  such  costs  as  that  court  shall  adjudge,  may  be  entered  at  the 
sessions  next,  or  next  but  one,  after  such  decision  shall  have  been 
given.  It  appears  to  be  not  necessary  to  enter  and  resj)ite  the 
appeal,  from  sessions  to  sessions,  pending  the  decision  of  the 
High  Court,  for  the  concluding  sentence  of  S;  11  provides  that 
the  judgment  of  the  High  Court,  when  entered  at  sessions,  shall 
be  of  the  same  eifect  "  as  if  given  by  the  sessions  upon  an 
appeal  duly  entered  and  continued." 

(//)  Cf.  Ford\<}  Hotel  Co.  v.  Bartlett,  [180()]  A.  C.  1,  which  was  decided  on 
stib-s.  (i)  of  s.  1  of  the  Supreme  Court  of  Judicature  (Procedure)  Act,  1894,  and 
.does  not  necessarily  govern  the  present  question. 

(//,)   See  sub-ss.  (1)  and  (3),  set  out  in  Appendix  II.,  Uifva. 

(/')    Vide  infra. 

(Ji)  [1901]  1  Q.  B.  ()8.  The  fact  is  not  stated  in  the  report,  but  appears  in  the 
writer's  MS.  notes. 

(/)  [1892]  2  Q.  B.  173;  Kyde's  Rat.  App.  (1S91--1893),  398  ;  following  In  re 
Mills'  Estate  (18S«),  34  Ch.  1).  24  ;  and  B.  v.  Parlhy,  W.  N,  (1889),  190. 

(?«)  12  c^c  13  Vict.  c.  4.5  :  see  Appendix  II. 
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In  one  or  two  iiLstanccs  where  the  parties  liave  agreed  to  state  a 
case  under  this  section,  and  it  has  been  found  on  settling  the  case 
that  some  facts  are  in  dispute,  or  that  the  parties  cannot  agree 
upon  the  form  of  the  case,  the  case  has  (l)y  consent)  been  stated 
by  an  arbitrator  (/i). 

A  case  stated  under  s.  11  of  the  Quarter  Sessions  Act,  1>!4*J, 
must  contain  a  statement  tliat  the  parti(»s  have  agreed  tliat  judg- 
ment may  be  enter(>d  at  quarter  sessions  in  conformity  with  tlie 
decision  of  tlie  court  (o).  An  appeal  lies  to  the  (.-ourt  of  A])ii('al 
from  the  decision  of  the  King's  Bench  Division  on  a  case  stated 
under  this  section  (y>),  and  leave  to  appeal  is  not  necessary  (y)  ; 
and  the  appeal  lies  eveji  though  judgment  may  have  already  been 
entered  at  quarter  sessions  in  conformity  with  the  decision  of  the 
King's  Bench  Division  (r).  The  last  case  cited  below  left  unde- 
cided the  question  how  the  judgment  of  the  quarter  sessions  was 
to  be  set  aside  if  the  appeal  proved  successful. 

A  case  stated  under  s.  11  of  the  Quarter  {Sessions  Act,  l^-ki^ 
(12  &  13  Vict.  c.  45),  is  expressly  excepted  from  the  cases  to 
which  s.  2  (1)  of  the  Supreme  Court  of  Judicature  (Procedure) 
Act,  1894,  applies  (s).  It  may  be  suggested  that  the  case  still 
falls  within  s.  1  (5)  of  the  same  Act,  which  makes  the  decision  of 
the  King's  Bench  Division  on  an  appeal  "  from  any  court  or 
person  "  final  unless  leave  to  appeal  be  given.  It  is  submitted 
that  this  is  not  so  ;  for  a  case  stated  under  s.  11  of  the  Quarter 
Sessions  Act,  1849,  "  is  not  an  appeal  from  the  quarter  sessions, 
because  the  quarter  sessions  have  not  given  any  judgment "  (f)  ; 
and  the  words  "  appeal  from  any  court  or  person  "  in  s.  1  (5)  of 
the  Act  of  1894,  must  apparently  be  read  as  meaning  an  appeal 
from  a  judicial  decision,  and  therefore  cannot  be  said  to  apply  on 
the  ground  that  the  appeal  is  an  a])peal  against  the  making  of  th& 
rate  by  overseers.  It  is  also  remarkable,  that  although  Loch/e  v. 
H udders  field  Corporation  (cited  above)  was  decided  after  the 
passing  of  the  Act  of  1894,  that  Act  was  not  cited  when  objection 
w'as  taken  to  the  right  of  appeal. 

(«)  See  Owens  Cnlli'tjex.  Chorlton-vjnm-Mcdlocli,  \\yi\c'^  Wvii.  A\>\>.{\^^'o^\>^'M)')y 
2r)() ;  OrevHccrs  of  Lavihcth  v.  London  Coiivty  Conneil,  [1897]  A.  C.  625  :  Pearxon  v. 
Ilolhorn  Union,  [18',)3]  1  Q.  B.  8X9;  Hyde's  Kat.  App.  (189]— 1893).  152,  808. 
The  last-mentioned  case  was  stated  under  almost  identical  words  in  s.  40  of  tlie 
Valuation  (Metropolis)  Act,  IS(i9. 

(<0   Corimration  of  Prti-fhoyonqh  v.  Orcrsecvs  of  Tlnn-lhy  (1882),  8  Q.  B.  1).  58<;. 

(yO   Corportition  of  Pctt-rboroiujli  v.  Ort-rxcrrs o'f  M'iLsfJiorjx-  (1883),  12  Q.  B.  I).  1. 

(//)  Ilolborn  Union  v.  Clicrt.sry  Union  (1885),  15  Q.  B.  D.  70. 

(r)  Lodge  v.  Mayor,  etc.  of  Ilnddrvxfrld,  [1898]  1  Q.  B.  859. 

(.v)  The  section  is  set  out  in  Appendix  II.  But  that  section  perhaps  applies  to 
oases  stated  under  s.  40  of  the  Valuation  (Metropolis)  Act.  1869  :  ride  infra,  p.  694. 

(0  IMborn  Union  v.  Chcrtsnj  Union  (1885),  15  Q.  B.  1).  76,  at  p.  79'. 
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Preliminary. — It  has  been  shown  that,  outside  the  "metropolis/* 
as  defined  by  the  Valuation  (Metropolis)  Act,  1869  (a),  any  person 
who  wishes  to  dispute  a  rate  on  the  ground  that  he  is  not  in 
occupation  of  rateable  property,  or  that  he  is  specially  exempt,  or 
that  the  rate  itself  is  a  nullity,  may  appeal  to  quarter  sessions  ; 
or  jnay  appeal  on  the  ground  of  unfairness  or  incorrectness  of 
valuation  either  to  special  sessions  or  to  quarter  sessions  (l>)  ;  and 
it  will  be  seen  that,  inside  the  "  metropolis,"  every  objection  on 
the  ground  of  unfairness  or  incorrectness  of  valuation  must  be 
raised  by  way  of  appeal  against  the  valuation  list  (??o^  against  the 
rate)  either  to  special  sessions  or  the  London  quarter  sessions  (c)  ; 
and  that  other  objections  on  the  ground  of  non-occupation  or 
exemption  may  be  taken  either  by  way  of  appeal  against  the 
valuation  list,  or  by  way  -of  appeal  against  the  rate  itself ;  while 
objections  to  the  validity  of  the  rate  itself  may  be  taken  by  way  of 
appeal  against  the  rate  (il) . 

It  is  now  proposed  to  consider  on  what  grounds  a  ratepayer 
who  has  failed  to  appeal  can  successfully  resist  payment  of  a  rate. 
The  law  on  the  subject  appears  to  be  absolutely  the  same  either 
inside  or  outside  the  metropolis,  and  we  need  not,  therefore,  divide 
the  consideration  of  it. 

It  must  be  noticed  that,  whenever  the  objection  is  discovered  in 
time,  it    is    generally,  if    not    always,  desirable    to    exercise    the 

(«)  For  the  detinition,  rvVZr  .f;/7>>'rt,  p.  r)lS.  (h)    ]7(/r  .^/^^ra,  p.  r)HS. 

Ic)  See  ss.  19,  32,  45  of  the  Valuation  (Metropolis)  Act,  1869,  in  Appendix  II.  ;. 
ef  vide  infra^  pp.  666,  673. 
(rf)    Vide  infra,  pp.  646.  647. 
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riglit  of  appeal  even  on  those  points  on  which  the  ratepayer  has 
another  means  of  disputing  the  rate.  The  opportunity  of  resisting 
the  rate  (when  the  overseers  seek  to  enforce  it)  even  on  those 
jioints  on  which  it  is  open  to  the  ratepayer  to  do  so,  merely 
constitutes  a  mode  of  defence  in  addition  to,  and  not  in  substitution 
for,  the  proceedings  by  way  of  ap})eal  (e). 

Application  for  a  distress  warrant. — If  a  rate,  not  a[)p('aled 
against,  is  not  [laid,  it  is  rec()veral)le  hy  distress  and  imprison- 
ment (/).  The  imprisonment  is  of  a  punitive  character,  and  is 
not  merely  a  means  of  enforcing  payment  ;  consequently  the 
offender  cannot,  on  becoming  bankrupt,  obtain  an  order  of  release 
under  s.  10  (2)  of  the  Bankruptcy  Act,  188;J  (40  &  47  Vict.  c.  'r2)  Q/). 
The  first  step  is  for  the  overseers  to  make  a  complaint  before 
justices,  and  to  take  out  a  summons  to  show  cause  why  the  rate 
has  not  been  paid  (/t).  It  has  been  said  that  in  issuing  a  distress 
warrant  the  justices  act  ministerially  and  not  judicially  (/)  ;  but 
the  authorities  show  that  this  proposition  cannot  be  accepted  as 
true  without  some  qualification.  In  Harper  v.  Can'  (/.)  it  was 
expressly  decided  that  justices  in  granting  a  distress  warrant  do 
not  act  ministerially  ;  that  they  exercise  a  discretion  after  inquiring 
into  the  circumstances  of  the  case  ;  that  the  person  charged  must 
be  heard  in  his  defence,  and  nmst  be  summoned  before  a  warrant 
of  distress  is  granted  (/).  And  it  has  further  ])een  decided  that 
on  the  hearing  of  the  summons,  the  justices  may  state  a  case  for 
the  opinion  of  the  King's  Bench  Division  {yn),  a  proceeding  which 
would  be  impossible  if  the  functions  of  the  justices  were  purely 
ministerial.  And  the  justices  can  also  inquire  whether  owners,  or 
occupiers,  are  liable  to  be  rated  under  the  Poor  liate  Assessment 
and  Collection  Act,  1869  (n). 

It  is  clear  that  some  objections  can  be  raised  on  behalf  of  the 
ratepayer  when  the  justices  are  asked  to  issue  a  distress  warrant 
to  enforce  a  rate.  The  question  whether  a  jiarticular  objection 
can  then  be  raised  seems  to  depend  upon  the  following  distinction. 
The  rate  is  to  be  made  by  the  overseers,  and  allowed  by  the 
justices  :  does  the  objection  taken  amount  to  an  allegation  (1)  that 
these  functionaries    have    acted    in    excess  of    their     jurisdictiou, 

(r)    Chiirrhiriinh'/m  of  BirmiiKjham  v.  Shiiw  (184!)),  10  Q.  B.  808,  at  p.  87it. 

(/)  See  43  Eliz.  c.  2,  s.  2,  as  amended  by  12  iV:  13  Vict.  c.  14,  s.  2.  A  married' 
woman  (if  liable  to  the  rate)  may  be  imprisoned  :  la  re  Allen,  [1894]  2  Q.  B.  'J24. 
See  also  the  remarks  on  that  case,  xupr/i,  p.  (35. 

Q/)  In  IT  Eihiamcl  1902]  2  K.  B.  403. 

(/()  See  12  &  13  Vict.  c.  14,  s.  5,  and  Schedule. 

(0  R.  V.  Haiuldi'ij  (1881),  7  Q.  B.  1).  398  ;  H.  v.  Price  (1880).  :>  Q.  B.  1).  300. 

(/.■)  (1797).  7  T.  H.  270,  at  p.  275. 

(/)  As  to  this  hist  point,  see  U.  v.  Bom  (1795),  (J  T.  K.  198. 

(w)  Fourth  City  Mutiial  liuildiiu/  Society  v.  Ead  Hum,  [1892]  1  Q.  B.  G(il  ; 
R.  V.  Mayor  of  London  (1887),  57  L.'T.  491. 

(/O  R.  V.  Thornton  (1892),  8  T.  L.  R.  555  ;  Foicrth  City  Mutual  Building 
Society  V.  East  Ham,  xupru.     See  also  p.  622,  Infra. 
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or  (2)  that  thoy  have  actod  en-oneoiisly  in  the  exercise  of  their 
jurisdiction  'i  If  the  objection  belongs  to  the  former  class,  it  can 
be  raised  when  application  is  made  for  the  distress  warrant  ;  if  it 
belongs  to  the  latter  class,  it  cannot  (o). 

The  explanation  of  the  apparent  discrepancy  between  the  dicta 
of  different  judges  is  probaljly  this  :  where  the  facts  necessary  to 
create  jurisdiction  are  proved  or  admitted,  the  duty  of  the  justices 
is  merely  ministerial  ;  statements  made  by  judges,  in  dealing  with 
cases  where  those  facts  were  proved  or  admitted,  to  the  effect  that 
"  the  duty  of  the  justices  is  merely  ministerial,"  have  been  taken 
as  laying  down  general  propositions  of  law,  whereas  they  should 
have  been  construed  with  reference  only  to  the  facts  before  the 
court  in  each  case. 

In  Ex.  parte  May  {p),  CockbuPiN,  ('.J.,  says  that  the  justices 
have  to  see  that  there  is  such  a  rate  as  alleged,  that  the  party 
summoned  is  named  in  the  rate,  and  that  he  has  not  paid  ;  "  after 
which  their  duty  is  simply  ministerial."  But  Blackburn,  J.,  adds 
that  the  justices  have  to  inquire  whether  the  defendant  is  the 
occupier.  But  it  is  submitted  that  even  this  is  not  enough,  for  the 
defendant  would  have  the  right  to  show  that  the  land  for  which  he 
was  rated  was  not  in  the  parish  for  which  the  rate  was  made  (</). 
The  best  course  appears  to  be  not  to  attempt  to  enumerate  all  the 
points  which  can  be  raised  on  the  a})plication  for  the  distress 
warrant  (/■),  but  to  say  that  if  the  r;i.te  is  good  on  the  face  of 
it,  and  has  been  duly  made,  allowed,  and  published  {s),  and  there 
is  jurisdiction  to  make  a  rate  on  the  person  charged,  the  duty  of 
the  justices  becomes  ministerial. 

From  what  has  been  said  above,  it  seems  clear  that  refusal  to  pay 
a  rate,  under  the  guise  of  '"  passive  resistance,"  based  on  an 
ol»jection  to  the  policy  of  the  Act  under  which  the  rate  is  made, 
raises  a  defence  which  is  not  admissible  on  the  summons  for  a 
distress  warrant.  It  must  be  noticed  that  the  defence  does  not 
merely  raise  a  point  on  which  the  justices  are  bound  to  decide 
against  the  defendant,  but  that  it  raises  a  point  on  which  they  are 
not  permitted  to  hear  him.  and  into  which  they  cannot  inquire. 
It  may  even  be  doubted,  if  magistrates  heard  the  defence  raised, 

(,./)  ('hurclucardf)ix  of  Binibiiujham  v.  Sliaw  (18-19),  10  Q.  B.  868,  at  pp.  87!l.  880  ; 
Mtdjor.  etc.  of  West  III  iiatrr  v.  Arnnj  and  Xarii  Au.riliriri/  Co-ojH-rativi'  Siipjili/,  [1!>02] 
2  K.  B.  125,  at  p.  184  :  Hyde  .<c  Konstam's  Hat.  App.  (1804—1904),  288,  at  j).  293  : 
jicr  (.;haxxell,  J.  ;  lirc'.sii/i  v.  Derhij  (I9u3),  Hyde  and  Konstam's  Kat.  App.  ( 1S94 — 
19U4),  328,  at  p.  333.  See  also  R.  v."  GiUcxpie  (1903),  Kyde  &  Konstam's  Kat.  App. 
(1894—1904),  3.50.  at  p.  352  :  jwr  Lord  Alverstoxe,  C.J. 

il>')  (1862),  31  L.  .J.  M.  C.  Kil. 

(y)  Governors  of  Bristol  Poor  v.  Woit  (1834),  1  A.  i:  E.  2«4,  at  p.  281,  hifra, 
p.  (520. 

(r)  See  R.  v.  Gilh-spie  (1903),  Kyde  &  Konstanvs  Kat.  App.  (1894—1904),  3.50, 
at  p.  352. 

(.v)  Bci'xoii  V.  Dcrhy  (1903),  Kyde  &  Konstam's  liat.  App.  (1894—1904).  328,  at 
f.  333  :  jjcr  Chaxxe'll,  J. 
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and  decided  in  favour  of  the  defendant,  whether  they  would  not  he 
liable  to  pay  the  costs  of  a  rule  for  a  mcmdannts  to  issue  the 
warrant  (t). 

The  justices  cannot  delay  the  issue  of  a  warrant  on  the  fi;round 
of  tlie  poverty  of  the  j)erson  charoed  {u). 

The  six  months'  limit  imposed  by  s.  11  of  the  Summary  Juris- 
diction Act,  1848  (11  &  12  Vict.  c.  43),  does  not  apply  to  the  issue 
of  a  summons  for  the  recovery  of  a  poor  rate  (.v). 

If  the  ratepayer,  on  the  hearino-  of  the  summons,  tenders  in  court 
the  payment  of  part  of  the  sum  due,  the  justices  are  not  bound  to 
issue  a  distress  warrant  for  more  than  the  balance  ;  whether  they 
will  issue  a  warrant  for  the  whole  of  the  rate,  or  for  the  balance, 
is  a  matter  within  their  discretion  with  which  the  High  Court  will 
not  interfere  (y).  The  justices  cannot,  however,  go  into  the 
question  whether  there  has  been  a  previous  tender  of  the  whole  or 
any  part  of  the  amount  due  (c). 

By  the  Justices  Protection  Act,  1848  (11  &  12  A' ict.  c.  44),  s.  4, 
where  a  rate  is  made,  allowed,  and  published,  no  action  can  be 
brought  against  the  justices  issuing  the  distress  warrant,  by  reason 
of  any  irregularity  or  defect  in  the  rate,  or  by  reason  of  the 
person  rated  therein  not  being  liable  to  be  rated  (::). 

The  rate  may  be  shown  to  be  a  nullity. — In  an  old  case  it 
was  said  that  "  a  defect  in  the  rate  (unappealcd  from)  could  not; 
avoid  the  warrant  of  distress,"  and  that  if  a  rate  is  bad,  the  party 
should  appeal  (aj  ;  but  this  must  apparently  be  read  as  applying 
to  the  inequality  of  the  rate  (h),  for  there  are  many  reported  cases 
in  which  actions  of  re[)levin  or  trespass  have  been  held  maintain- 
able, in  respect  of  a  distress  for  rates,  unappealed  from  (r).  Thus, 
in  I',  v.  yeicco)nb  (d),  it  was  held  that  a  rate,  not  published  until 
the  third  Sunday  after  it  was  made,  was  a  nullity,  and  that  the 
magistrates  ought  not  to  issue  a  distress  warrant,  for  this  was  a 
radical  defect  in  the  rate  which  nothing  could  cure  ;  and  this 
decision  was  emphasised  by  the  fact  that  there  had  previously 
been  an  unsuccessful  appeal  to  quarter  sessions  on  another  point. 
The  decision  has  been  recently  affirmed  (e). 

(0   Cf.  li.  V.  BoMn-  (18(U).  33  L.  .T.  M.  C.  101. 

('0  i?.  V.  Handdcy  (1881),  7  Q.  B.  I).  398. 

i-r)  Sweetiiia/t  v.  Gvcst  (1868),  L.  K.  3  Q.  B.  262  :  I?,  v.  Prln-  (1880),  5  Q.  B.  I). 
300. 

(?/)  B.  V.  Gilli-ync  (1903),  Ryde  &  Konstanvs  Kat.  App.  (1894—1904).  3.^0; 
f)8  J.  F.  11  ;  U-v  j)arh-  TfV/^'.v  (1903),  Kyde  &  Konstam's  Kat.  App.  (1894—1904), 
p.  3.") (J. 

(-)  E.  V.  GUles>p'ie.  aujn-a. 

(rr)  See  also  note  (ly),  infra,  p.  623. 

(r/)  Ilutrhinit  V.  C/iiniihrrx  (1758).  1  Bnrr.  r)79. 

(//)  See  //.  V.  Xfivro,,!?/  (1791).  4  T.  M.  368. 

(r)  See  the  cases  collected  in  Mcrxo/  Docl'xv.  Cmvrrov  (1861).  3UL.  .1.  M.  C.  1I»4. 

C^/)  (1791),  4  T.  K.  368.     See  also  'Sihhald  v.  Ilodcricli  (1839).  11  A.  &  E.  38. 

(0  Bcrxivn  V.  Derhy  (1903),  Ryde  &  Konstam's  Rut.  App.  (1894—1904).  328. 
Note  the  last  words  of  s.  1  of  the  Poor  Rate  Act.  1743  (17  Geo.  2,  c.  3),  in  Appen- 
dix II.,  and  cf.  Le  Fenrre  v.  MiUn-  (1857),  8  E.  &  B.  321. 
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By  s.  18  of  the  Poor  Rate  Assessment  and  Collection  Act, 
1861.)  (/),  "  the  production  of"  the  book  purporting  to  contain  a 
poor  rate,  with  the  allowance  of  the  rate  by  the  justices,  shall,  if 
the  rate  is  made  in  the  form  prescribed  by  law,  be  prima  facie 
evidence  of  the  due  making  and  puljlication  of  such  rate."  It 
must  be  noticed  that  this  section  merely  throws  the  burden  of 
proof  upon  the  ratepayer,  and  if  he  can  prove  that  the  rate  has 
not  been  duly  made  and  published,  he  is  at  liberty  to  do  so. 

A  rate  which  does  not  show  for  what  purpose  it  is  made,  is 
wholly  void,  and  the  magistrates  ought  not  to  issue  a  warrant  to 
enforce  it  ;  but  a  rate  which  does  not  specify  sufficiently  clearly 
the  property  for  which  persons  are  rated  can  (apparently)  only  be 
upset  by  an  appeal  to  the  sessions  (<g) . 

In  order  to  defeat  the  issue  of  a  distress  warrant,  the  defect  in 
the  rate  itself  (apart  from  non-publication)  must  be  something 
appearing  on  the  face  it  (A)  :  thus,  it  is  no  answer  to  the  applica- 
tion for  a  warrant  to  show  that  the  rate  is  made  for  too  long  a 
period  in  advance  (?'),  or  that  it  is  a  retrospective  rate  (k),  which 
(as  a  general  rule)  is  a  fatal  objection  on  an  appeal  to  quarter 
sessions  (/),  although  possibly  the  King's  Bench  would  in  their 
discretion  refuse  to  issue  a  mandamus  to  enforce  a  rate,  which 
would  work  manifest  injustice,  as  where  the  defendant  had  already 
overpaid  money  in  respect  of  a  previous  rate  which  had  been 
reduced  on  appeal  (;>«).  So,  too,  in  London  and  North  Western 
Hail.  Co.  V.  Bedford  (n),  where  there  had  been  a  reference  to 
arbitration,  and  the  appellants  (having  obtained  a  reduction) 
became  entitled  to  a  return  of  money  already  paid,  but  the  rating 
authority  proceeded  to  enforce  subsequent  rates  in  full,  the  court 
held  that  the  proceedings  were  in  violation  of  good  faith,  and  in 
effect  refused  to  allow  the  rates  to  be  enforced. 

Demand  of  rate. — It  seems  to  be  generally  assumed  that  the 
overseers,  when  applying  for  a  distress  warrant,  must  prove  that 
the  rate  has  been  demanded.  The  demand  is  generally  made  l)y 
delivering  a  printed  demand-note  (o).      The    note    need    not    be 

(/)  S2  &  33  Vict.  c.  il  :  see  Appendix  II. 

((/)  B.  V.  Eastern  Cmitth's  Riiil.  Co.  (1S.">6),  5  E.  &  B.  itT-t.  See  also  Manchc^tn- 
Ore'r.tecr.'i  v.  Ilendlani,  cited  iiifni,  p.  621. 

(/()  Cf.  Bates  V.  Phrmstead  (LS'.tr>),  64  L.  J.  M.  C.  127  ;  72  L.  T.  393  :  5!t  J.  P. 
lis  ;  Sand  gate  Loeal  Board  v.  PJediie  (18S5),  1-1  Q.  B.  D.  730. 

(0  Duri-ant  v.  Boys  (1796),  (5  T.  K.  580. 

(Z-.)  R.  V.  Kingston  JJ.  and  PhiUps  (lSr)S),  E.  B.  i:  E.  2,-6  :  27  L.  J.  M.  C.  100. 

(0  Waddinf/ion  v.  City  of  London  Union  (1S58),  E.  B.  &  E.  370.  But  see  also 
Harrison  v.  S'tielincy  (1848),  2  II.  L.  Cas.  108  :  R.\.  Leigh  Rural  Distriet  Coi/neiJ, 
[1898]  1  Q.  B.  3().  It  is  submitted  that  the  rule  does  not  apply  to  rates  which  must 
necessarily  be  made  retrospectively  ;  e.g..  where  a  rate  is  made  to  pay  costs  ordered  hy 
quarter  sessions  to  be  paid  to  a  successful  appellant. 

(w)  R.  V.  Parker  (18:37),  7  E.  &  B.  ITi.t  ;  distinguished  in  B.  v.  Kingston  J.J.  and 
Philij>s,  sujira  ;  and  see  also  R.  v.  Kingston  .J.J.  and  Wvdd  (18r)8),  E.  B.  it  E.  2r)y. 

(«)  (1852),  17  Q.  B.  978.  Cf.  Sonthanijiton  Gas  Co.  v.  Sontliaw2)ton  Guardians 
(1877),  2  Q.  B.  I).  371,  at  p.  37.5  n.  ;  cited  .'^uj/ra.  p.  6u2. 

(())  See  the  General  Order  of  the  Local  Government  Board  (June  14th,  1875). 
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tlclivered  by  the  overs(»or  (or  assistant  ovcrsoer)  in  person,  and 
delivery  by  any  person  duly  authorised  is  sufficient  ( p).  Sju'cial 
provision  is  made  for  the  service  ot"  the  demand-note  on  non- 
residents, and  on  corporations  and  companies  (y).  The  overseers 
must  demand  no  morc^  than  the  precise  sum  due  (r).  If,  however, 
the  sum  demanded  is  the  sum  stated  liy  the  rate  to  be  due.  but  is 
-(^xcessive  by  reason  of  erroneous  arithmetic  in  the  rate,  the  only 
remedv  is  bv  appeal  (a).  Where  the  overseers  have  served  a 
demand  in  writing  of  the  whole  rate  on  the  occupier  of  a  hereclita- 
ment  let  to  him  for  a  term  not  exceedino-  three  months,  and  he 
claims  the  right  to  pay  the  rate  by  instalments  (7),  a  distress 
warrant  may  be  issued  for  the  second  instalment,  without  a  second 
denuind  in  writing  (»/). 

If  by  mistake  less  than  is  due  is  demanded  ami  paid,  there  can 
be  u  fresh  demand  and  summons  for  the  remainder,  even  though 
the  overseers  who  made  the  rate  have  long  gone  out  of  office  (.c). 

Non-occupation  may  be  shown,  but  not  want  of  beneficial 
occupation. — it  has  always  been  held  that  a  rate])ayer  may  show 
that,  on  the  face  of  the  rate,  he  is  rated  for  property  of  which  he 
is  not  the  occupier  (y).  The  statute,  43  Eliz.  c.  2,  authorises  the 
OAerseers  to  make  a  rate  on  the  occupiers  of  land  :  and  therefore 
a  rate  made  on  a  })erson  for  land  which  he  does  not  occupy  is 
''  a  rate  which  the  overseers  had  no  power  to  make,  nor  the 
magistrates  to  enforce.  It  is  like  a  rate  on  land  situate  in  a 
ditferent  parish,  which,  according  to  Holt,  CJ.,  in  Groencelt  v. 
Jhincell  (c),  is  an  illegal  tax,  which  the  justices  haAe  no  power  to 
contirm "'  (a).  And  it  makes  no  difference  if  the  ratepayer  has 
already  appealed  to  ijuarter  sessions  on  the  ground  that  he  is 
rated  for  what  he  does  not  occupy,  and  the  (juarter  sessions  have 
confirmed  the  rate:  for  in  such  a  case  '"all  that  related  to  the 
assessment  of  lauds  not  in  occupation  of"  the  person  rated  "  was 
ioram  non  jiidire  :  the  justices  [at  quarter  sessions]  therein  ex- 
ceeded their  jurisdiction,  and  their  determination  is  a  nullity  "  (b). 
And  the  person  rated  may  also  show  that  he  was  not  in  occupation 

(yO    Ycirtlall  v.  Crai-m  (18G4),  2i)  J.  P.  11(7. 

Cv)  See  the  Poor  Law  Amendineut  Act,  18<;8  (SI  &  32  Vict.  c.  122),  ss.  39,  40,  in 
Appendix  IL 

(r)    Vide  .suj/ni,  p.  oG. 

(a)   Biiriti  V.  Bntchinxnn  (1862),  31  L.  J.  :M.  C.  221}. 

(/)  Under  the  Poor  Kate  Assessment  and  Collection  Act.  ISGl)  (82  &  33  Vict. 
c.  41),  s.  2  :  see  Appendix  II. 

(«)   Orcrntcvf!  of  Waltou-on-thc-HiU  v.  Jones,  [1893]  2  Q.  B.  17.">. 

(./•)  R.  V.  Bh'iihiiixup.  [1892]  1  Q.  B.  43. 

0/)  Mllward  v.  Ciitiin  (17.su),  2  Wni.  Bl.  1330  :  Gorrniorx  of  BriMol  Poor  v. 
Watt  (1834).  1  A.  &:  p:.  204  ;  0 it rui-c r.i  of  Manrhriitcr  v.  Hcadlum  (1888), 
21  Q.  B.  D.  96. 

(--)  (1698),  1  Ld.  Kayni.  471. 

in)   Goirrnors  (f  Bristol  Poor  v.  Wtdt  (1834),  1  A.  &  E.  264,  at  p.  281. 

(?/)  JItlward  V.  Cutfin  (1780),  2  Wm.  Bl.  1330.  But  see  also  Churchwardens  of 
Jiirmingham  v.  Shaio  (1849),  10  Q.  B.  868,  at  p.  880. 
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tor  the  whole  of  the  period  for  which  tlie  riite  was  made  (c),  in 
which  case  he  woidd  be  liable  only  for  a  proportionate  part  of  the 
rate. 

An  important  distinction  must  be  noted  where  the  rate  is  made 
on  property,  of  which  part  is  occupied,  and  part  is  not  occupied 
l)y  the  person  rated.  If  one  entire  assessment  be  made  in  terms 
upon  both  the  parts,  so  that,  upon  the  true  state  of  facts  being 
ascertained,  it  is  impossible  to  satisfy  the  description  in  the  rate- 
book without  including  property  which  the  person  rated  does  not 
occupy,  the  rate  will  be  bad,  and  the  justices  ought  not  to  enforce 
it  (d).  But  this  rule  does  not  apply  where  the  person  rated  is 
actually  in  occupation  of  property  which  fulfils  the  description  in 
the  rate-book  (e)  ;  for  in  such  a  case  the  person  rated  has  to  admit 
that  he  is  rightly  rated  at  something,  while  he  contends  that  he 
is  wrongly  rated  at  too  much  ;  so  that  the  question  resolves  itself 
into  one  of  amount,  for  which  the  only  remedy  is  by  appeal  (/'), 
and,  if  occu[)ation  Ije  admitted,  the  absence  of  beneficial  occu})ation 
is  a  defence  which  can  only  be  raised  on  appeal  [g). 

So,  too,  at  a  time  when  inhabitants  as  such  were  liable  to  be 
rated  for  stock-in-trade  and  other  personal  property  {It),  when  a 
person  who  was  rated  admitted  that  he  was  an  inhabitant,  l)ut 
denied  that  he  had  any  stock-in-trade,  it  was  held  that  if  he  was 
an  inhabitant  he  was  liable  to  be  placed  on  the  rate,  though  his 
rateable  property  might  afterwards  turn  out  to  be  nothing  ;  but 
that  the  question  of  amount  could  only  be  raised  on  a})peal  to  the 
sessions  (/). 

One  of  several  joint  occupiers  is  liable  for  the  whole  rate 
charged  on  the  hereditament  jointly  occupied  (a).  But  where  a 
house  (which  is  rated  as  one  indivisible  hereditament)  is  let  in 
parts  to  several  tenants,  each  of  whom  is  in  occupation  only  of  the 
part  let  to  him,  no  one  of  those  tenants  is  liable  for  the  rate  on 
the  whole  hereditament  (h)  ;  and  it  is  in  effect  impossible  to 
recover  the  rate  at  all. 

Occupation  by  servant  or  caretaker. — It  must  be  remembered 
that,   in   connection   with  rating,  the  word   "  occupation "   in   its 

00  Ji.  V.  Tempest  (1898),  14  T.  L.  R.  199;  Buris  v.  U'oodfield  (IDOU),  04  ,T.  V. 
215  ;  81  L.  T.  782  ;  siq»'a,  p.  55  ;  and  see  pp.  55,  56,  as  to  the  calculation  of  the 
proportion. 

00  Orerseers  of  Manclieder  v.  Headlam  (1888),  21  Q.  B.  D.  96  :  following 
London  and  Aorth  Western  Bail.  Co.  v.  Bncknuister  (1875),  L.  li.  10  Q.  B.  70, 
444. 

(e)  Overseers  of  Manchester  v.  Headlam,  supra  ;  Crease  v.  Sau-le  (1842),  2  Q,  B. 
862. 

(  f)  Crease  v.  Saicle  (1842),  2  Q.  B.  862,  at  p.  879  ;  cf.  Rayner  v.  Druitt  (1900), 
64  .1.  P.  567  ;  82  L.  T.  718  ;  decided  on  the  Fublic  Health  Act,  1875,  s.  256. 

(^)  See  p.  622. 

(A)    Vide  suura,  pp.  3.  4.  (/)  Marshall  v.  Pitman  (1833),  9  Bing.  595. 

(«)  R.  V.  Faijnter  (1845),  7  Q.  B.  2.55. 

(/>)  n.  V.  London  JJ.,  [1899]  1  Q.  B.  532  ;  see  also  Allchurch  v.  Ilendun  Union, 
[1891]  2  Q.  B.  436  ;  iupra.  p.  31. 
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legal  sense  means  something  ilitt'erent  from  residence  ;  for  a 
jjervant  or  lodger  may  reside  in  a  house  without  being  the 
occupier  (r;).  Thus  where  a  man  lived  in  a  house  for  which  he 
was  rated,  it  was  held  that  on  the  ai)plication  for  a  distress  warrant, 
it  was  open  to  him  to  show  that  he  resided  there  merely  as  servant 
or  caretaker  for  the  owner  ((/).  But  where  executors  left  a  servant 
of  their  testator  in  charge  of  the  testator's  house,  and  did  not  appeal 
against  the  rate  in  which  tlieij  were  rated  as  occupiers,  it  was  held 
that  on  the  application  for  a  distress  warrant  the}"  conld  not  raise 
the  objection  that  they  had  no  beneficial  occupation  (e).  In  this 
case,  it  must  be  noticed  that  occupation  by  the  executors  was 
admitted.  In  R.  v.  Ba<is]ian-o  (/'),  on  the  application  for  a  distress 
warrant,  the  person  rated  tendered  evidence  to  show  that  the  property 
for  which  he  was  rated  was  let  to  his  wife,  and  that  she  was  in  occu- 
pation. It  was  held  that  the  justices  did  right  in  accepting  the 
evidence,  and  inquiring  into  the  question  of  occupation. 

Similarly  in  H.  v.  S/'ndair  (r/),  an  exhibition  was  closed  during 
half  a  year,  during  which  time  it  was  used  only  for  storing 
chattels,  and  it  was  held  that  on  the  application  to  enforce  a  rate 
made  while  it  was  closed,  it  was  open  to  the  justices  to  inquire 
whether  there  was  any  occupation,  but  not  whether  the  occupation 
was  beneficial  ;  and  that  the  closing  of  the  exhibition  during 
part  of  the  year  might  be  ground  for  altering  the  amount  of  the 
assessment,  which  was  a  matter  of  ajjpeal. 

Rating  of  owner  instead  of  occupier. — On  the  hearing  of  an 
application  for  a  distress  warrant,  the  magistrates  have  jurisdiction 
to  inquire  whether  owners  or  occupiers  are  liable  to  be  rated, 
having  regard  to  the  Poor  liate  Assessment  and  Collection  Act, 
1869  (A).  In  both  the  cases  cited  in  the  note  the  owners  were 
summoned.  Possibly  different  considerations  apply  where  the 
occupier  is  summoned,  as  under  s.  12  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869  (/),  the  rate  may  be  recovered  from  the 
occupi(n'  in  any  event,  subject  to  the  restrictions  imposed  by  that 
section. 

Effect  of  statutory  exemption. — In  Churchwardens  of  Bir- 
miiKjluim  V.  Shaw  (k),  a  literary  society,  who  had  not  appealed 
against  the  rate,  resisted  the  application  for  a  distress  warrant  on 

(c)    Vide  svpra,  pp.  21,  26. 

{(V)  R.  V.  Si.nnnon.'^  (1898),  Ryde's  Rat.  App.  (1891—1893),  316  ;  S.  C.  suh  num. 
H.  V.  London  J.T..  \\ .  N.  (1893)  ^^  ;  cf.  fiohimon  v.  <S'/.  Mary,  Islbujton.  (1900), 
Times  Newspaper,  Feb.  KJth. 

(O  R.  V.  Bmdxlmw  (1860),  29  L.  .T.  M.  C.  176  ;  2  El.  i:  El.  836  ;  cf.  Merxey 
Ducks-  V.  Cami-nm  (1S61),  30  L.  .7.  M.  C.  19-t. 

(  /■)  (1897),  7.5  L.  T.  513.    See  also  p.  25,  .iiq)ni,  as  to  occupation  bv  husband  or  wife. 

(y)  (1896),  60  .T.  P.  551  ;  12  T.  L.  R.  466. 

(/()  R.  V.  Thornton  (1892),  8  T.  L.  R.  555  ;  Fourth  Citii  Mutual  Buildiny 
J^ocirty  V.  JCi.st  Ham,  [1892]  1  Q.  B.  661. 

(/)  32  &  33  Vict.  c.  41 ;  see  Appendix  II. 

(/<•)  (1849).  10  Q.  15.  868  ;  cf.  R.  v.  Hannani  (1886),  34  W.  R.  355  ;  Rayner  v. 
Bruitt  (1900),  64  J.  T.  567  ;  82  L.  T.  718. 
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the  ground  that  they  were  exempt  under  the  Scientific  Societies 
Act,  1843  (/),  but  it  was  held  that  the  question  of  exemption  could 
be  raised  only  on  appeal  against  the  rate.  Lord  Dexman,  O.J., 
said  (/n)  :  "  As  soon  as  the  land  is  shown  to  be  in  the  parish,  and 
A.  B.  to  be  the  occupier,  the  case  is  prima  facie  brought  within  the 
Statute  of  Elizabeth,  the  rate  on  the  face  of  it  is  good,  and  juris- 
diction attaches  ;  whether  that  prima  facie  case  can  be  answered 
by  any  circumstances  affecting  the  character  of  the  occupation  is 
matter  to  be  determined  by  the  Court  of  Appeal  on  appeal  made. 
In  the  present  case  the  party  rated  had  many  facts  to  prove,  and  a 
construction  of  the  statute  to  make  out,  before  he  could  establish 
his  exemption."  It  may  be  convenient  to  note  the  distinction 
between  a  rate  made  on  land  exempt  under  the  statute  here 
referred  to,  and  a  rate  made  on  laud  not  within  the  parish  («). 
In  the  one  case  the  rate  is  made  on  land  which  is  for  the  time 
being  exempt,  but  which  would  be  rateable  in  the  hands  of  other 
occupiers,  or  in  the  hands  of  the  present  occupiers  if  they  failed  to 
comply  with  the  statutory  conditions  ;  in  the  other  case  the  land 
could  under  no  circumstance  be  liable  to  the  rate  in  question. 

Appeal  against  distress  warrant. — An  appeal  lies  to  quarter 
sessions  against  the  issue  of  a  distress  warrant  (o),  but  it  has  been 
held  that  an  appeal  will  not  lie  against  a  distress  before  the  distress 
has  been  levied  (jt>).  In  the  case  referred  to,  the  persons  rated  for 
the  whole  of  a  house  alleged  that  they  were  in  occupation  of  only 
part  of  it,  but  the  justices  refused  to  go  into  the  question  of 
occupation  and  issued  the  warrant.  It  was  pointed  out  by  the 
Queen's  Bench  Division  that  if  the  facts  alleged  were  true  there 
was  no  jurisdiction  whatever  to  issue  the  warrant,  and  all  con- 
cerned in  the  levy  (except  perhaps  the  subordinate  officers)  would 
be  liable  to  an  action  if  they  acted  upon  it  (q).  But  it  seems  that  the 
ratepayer  might  have  applied  for  a  mandamus  to  the  justices  to  hear 
and  determine  the  summons,  as  was  done  in  R.  v.  Simmons  (r). 

In  R.  V.  Kent  J  J.  (s),  it  was  held  that  on  appeal  against  a 
distress  w^arrant,  the  appellant  cannot  avail  himself  of  objections 
which  he  might  have  urged  against  the  rate  itself,  on  an  appeal 
against  the  rate.  It  is  submitted  that  this  decision  must  be  under- 
stood as  meaning  that  on  appeal  against  a  distress  warrant,  the 
appellant  cannot  rely  on  ever^  objection  which  he  might  have 
taken  on  appeal  against  the  rate. 

(0  6  &  7  Vict.  c.  36,  xiqjra,  p.  103. 

(w)  10  Q.  B.,  at  p.  881.  («)    Vide  ^upra,  p.  G20. 

(())  See  -IS  Eliz.  c.  2,  s.  5  ;  17  Geo.  2,  c.  38,  s.  7  ;  in  Appendix  II. 

(77)  R.  V.  Lmuhm  J  J.,  [1899]  1  Q.  B.  .532. 

(y)  As  to  the  justices  issuing  tlie  warrant,  see  the  Justices  Protection  Act,  1S48  ; 
cited  supra,  p.  618.  As  to  the  subordinate  otHcers,  see  the  Constables  Protection  Act, 
I7.oO  (24  Geo.  2,  c.  -ii),  ss.  6,  8  ;  and  the  Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38), 
s.  8,  in  Appendix  II. 

(r)  Rvde's  Kat.  App.  (1891—1893),  316  ;  62  L.  J.  M.  C.  106  ;  sujmi,  p.  622. 

(*)  (l"8§7),  16  L.  T.  672. 
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Statement  of  a  case  for  the  King's  Bench  Division. — On  tlie 
hciiriiiii'  of  an  apjilk-arion  for  a  (lisri-t's>  warrant  the  justices  may 
state  a  case  tor  the  King's  HimkIi  DiAision  under  the  Sumniary 
Jnrisdietion  Acts  {t).  Tnasninch  as  the  procoedings  before  the 
justic-os  may  end  in  imprisonment  of  the  defendant,  the  judoment 
on  the  special  case  is  a  judgment  on  a  "  criminal  cause  or  matter  " 
within  s.  47  of  the  Judicature  Act,  1873,  and  no  appeal  will  lie  to 
the  (Jourt  of  Appeal  (?/).  This  does  not  apply  to  a  case  stated  on 
an  application  to  recover  a  general  district  rate  under  s.  25()  of  the 
Public  Health  Act,  1875  (.v). 

The  case  must  be  applied  for  in  writing  within  seven  days,  and 
notice  must  be  given  to  each  justice  who  heard  the  summons,  and 
a  co})v  left  with  the  clerk  of  the  court,  and  recognizances  must  be 
entered  into  (?/).  "  The  statutory  requirements  are  conditions  pre- 
cedent to  the  right  of  appeal,  and  cannot  be  waived  by  the  parties 
or  the  justices"  (c).  The  ai)])ellant,  within  three  days  after 
receiving  the  case,  must  transmit  it  to  the  ( "rown  Office  (a),  jirst 
giving  notice  of  the  a]ipeal  (with  a  co))y  of  the  case)  to  the  other 
party  (b).  Service  of  the  case  on  the  respondent's  solicitor  is  not 
ordinarily  sufficient  (<■),  though  it  may  be  sufficient  in  exceptional 
circumstances,  e.r/.,  where  the  respondent  cannot  be  found  (</),  or  is 
on  board  ship  at  sea  (e).  The  case  should  be  stated  within  three 
months  (/')  ;  but,  where  the  appellant  is  not  in  default,  failure  on 
the  part  of  the  magistrates  to  state  the  case  within  the  time  limited 
is  not  fatal  (r/). 

(0  Fovrth  at}/  Mutual  Building  Sociefi/  v.  Etinf  Jfam,  [1802]  1  Q.  B.  6G1  ; 
I{.  V.  Jfayor  of  'London  (1887),  57  L.  T.  491  ;  see  also  /.'.  v.  Simmon.^.  Hyde's  Kat. 
App.  (1891—1893),  SIG:  in-r  BRUCE,  J.  ;  Solomon  v.  St.  Mary.  I.slinifton  (1900). 
Times  Newspaper,  Feb.  16th.  In  B.  v.  Tcmjiext  (1898),  U  t.  L.  K.  199.  it  was 
suggested  that  the  decision  of  the  House  of  Lords  in  Boultrr  v.  Kent  JJ.,  [1897]  A.  C. 
550,  had  in  etfect  overruled  the  principle  on  which  //.  v.  Mayor  of  London, nujii-a,  was 
based  ;  but  no  decision  on  the  point  was  given. 

(?0  Seaman  v.  Burley,  [1896]  2  Q.  B.  Mi.  Cf.  In  re  Edycome,  [1902]  2  K.  B. 
403,  in  which  it  was  held  that  the  imprisonment  is  of  a  punitive  character,  and  that 
the  defendant  could  not  obtain  an  order  for  release  under  s.  10  (2)  of  the  Bankruptcy 
Act,  1883,  on  the  making  of  a  receiving  order. 

(a-)  Southwark  and  VauxJtall  Water  Co.  v.  Ilanqiton  Urban  Bi.ifri/'t  Council, 
[1899]  1  Q.  B.273. 

(y)  Seethe  Summary  Jurisdiction  Act,  1857  (20  &;  21  Vict.  c.  43),  s.  3;  the 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49),  s.  33  ;  and  the  Summary 
Jurisdiction  Rules,  188(5,  r.  18.  See  also  South  Stafford.t/iire  Waterirorhs  Co.  v.  Stom; 
(1887),  19  Q.  B.  I).  168  ;  Lorhhart  v.  Mayor,  etc.  of  St.  Alban.i  (1888),  21  Q.  B.  I). 
188  ;    ]]'estmore  v.  Paine,  [1891]  1  Q.  B.  482  ;  /.'.  v.  A'nill  (1893),  57  J.'  P.  277. 

(2)  Per  Pollock,  B.,  M'estmorev.  Paine,  unpra. 

(rt)  The  case  must  be  actually  lodged  in  three  days  :  Aapinall  v.  Sutton,  [1894] 
2  Q.  B.  349. 

(It)  See  the  Summary  Jurisdiction  Act.  1857,  s.  2  ;  Edward.f  v.  Itohcrtu,  [1891] 
1  Q.  B.  302  ;  A.ilidown  v.  Curtis  (1862),  31  L.  J.  M.  C.  216. 

(r)  Ilill  V.  Wright  (1896),  (iO  J.  F.  312. 

{d)  Syred  V.  Carruther.s  (1858),  E.  B.  &  p].  469. 

(e)  Anderson  v.  Beid  (1902),  66  J.  P.  564. 

(_/■)  Summarv  Jurisdiction  liules,  1886,  r.  18. 

(//)  Iluyhes  V.  Warertree  Loral  Board  (1894),  58  J.  P.  654. 
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The  Valuation  (Metropolis)  Act,  1869.— This  Act  (a)  deals 
with  practice'  only.  It  iinpo^es  no  new  rates,  and  creates  no  new 
*  liability  to  existiuo-  rates.  It  is  true  that  it  substitutes  new 
definitions  of  oross  and  rateable  value  (by  which  the  quantum  of 
liability  is  measured)  for  the  earlier  definitions  of  gross  estimated 
rental,  and  net  annual  value  rcsijcctively  :  but,  as  we  have  seen  (A), 

(tf)  32  &  33  Vict.  c.  67  :  set  out  in  Appciiilix  II. 
(J))    Vide  .supra,  pp.  l.")2,  l.')8  :  and  p.  100,  note  {j(). 
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the  new  definitions  are  almost  verbally  identical  with  those  for 
which  thoy  are  substituted,  and  seem  intended  rather  to  explain 
than  to  alter  the  measure  of  value. 

The  Valuation  (Metropolis)  Act,  1869,  extends  only  to  the 
""  metropolis "'  as  defined  l)y  ss.  3,  4  :  the  meaning  of  the  definition 
has  been  already  considered  (c).  The  Act  incorporates  the  Union 
Assessment  Acts,  1862  and  1864,  "  so  far  as  is  consistent  with  the 
tenor  "  of  the  Act  of  186y  ;  but  (by  s.  77  of  the  latter  Act)  several 
sections  of  the  earlier  Acts  are  repealed,  so  far  as  they  relate  to 
the  metropolis.  The  Acts  referred  to  are  set  out  in  Appendix  II., 
the  repealed  sections  of  the  earlier  Acts  being  enclosed  within 
brackets. 

The  principal  changes  in  procedure  introduced  by  the  Valuation 
(Metropolis)  Act,  1869,  have  been  already  referred  to  (d). 

Yaluation  lists  of  three  kinds. — ^The  Valuation  (Metropolis) 
Act,  1869,  j)rovides  in  ss.  46  and  47  for  the  making  of  valuation 
lists  of  three  kinds  : 

(1)  A  new  A'aiuation  list  is  to  be  made  in  every  fifth  year,  i.e., 

in  the  years  1870,  1875,  1880,  1885,  and  so  on.  (For 
convenience  this  list  is  commonly  called  a  quinquennial 
list,  though  that  term  is  not  used  in  the  Act.) 

(2)  A  supplemental  list  {e)  is  to  be  made  (if  necessary)  in  each 

of  the  first  four  years  following  the  making  of  a  quin- 
quennial list,  and  "  shall  show  all  the  alterations  which 
have  taken  place  during  the  preceding  twelve  months 
in  any  of  the  matters  stated  in  the  valuation  list,  but 
shall  contain  only  the  hereditaments  affected  by  such 
alterations." 

(3)  A  provisional  list  (  /')  is  to  be  made  "  if  in  the  course  of  any 

year  the  value  of  any  hereditament  is  increased  by  the 
addition  thereto  or  the  erection  thereon  of  any  building, 
or  is  from  any  cause  increased  or  reduced  in  value." 

The  operation,  therefore,  of  a  quinquennial  list  cannot  exceed 
:five  years  ;  while  a  supplemental  list  cannot  last  longer  than  the 
making  of  the  next  quinquennial  list,  and  a  provisional  list  lasts 
for  part  of  a  year  (g).  And,  in  each  case,  the  operation  of  the  list 
as  to  particular  hereditaments  may  be  curtailed  by  changes  in  the 
hereditament  involving  an  entry  in  a  su})plemental  or  provisional 
list. 

(<?)   Vide  supra,  p.  513, 

(d)  Vide  supra,  pp.  512,  513. 

(e)  As  to  when  a  supplemental  list  is  necessary,  and  the  principles  on  which  it  is 
to  be  made,  vide  infra,  pp.  648 — 655. 

(/)  As  to  when  a  i)rovisional  list  is  necessary,  vide  infra,  p.  648. 
(.9)  As  to  provisional  lists,  this  statement  may  require  some  qualification  :  vide 
infra,  p.  658. 
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A  quinqiKMinia]  list  passes  through  three  stages  before  it  becomes 
operative  : 

(1)  It  is  made  by  the  overseers  for  the  parish  (h). 

(2)  It  is  revised  by  the  assessment   committee    of  the    union 

containing  the  parish  (/). 

(;J)  Appeals  may  be  brought  from  the  decision  of  the  assessment 
committee  either  (a)  direct  to  the  London  quarter  ses- 
sions, or  (b),  in  certain  cases  only,  to  special  sessions 
and  thence  to  the  London  quarter  sessions  (/.■). 

(The  first  two  stages  correspond  closely  to  the  practice  outside 
the  metro])olis,  but  the  third  is  peculiar  to  the  metropolis.) 

A  supplemental  list,  so  far  as  relates  to  the  hereditaments  which 
it  contains  (or  ought  to  contain),  is  made  and  revised  in  the  same 
way,  and  is  subject  to  the  same  right  of  appeal,  as  a  quinquennial 
list.  The  procedure  relating  to  quinquennial  lists  is,  therefore, 
repeated  every  year  in  making  supplemental  lists,  so  far  as  relates 
to  the  hereditaments  included  in  the  supplemental  lists  (I). 

But  a  provisional  list  differs  both  from  a  quinquennial  and  from 
a  supplemental  list  in  the  procedure  and  the  time  for  making- 
it  and  in  its  effect  (>n).  It  must  specially  be  noticed  that  there 
is  no  right  of  appeal  to  any  court  against  a  provisional  list  (/i). 

The  proceedings  described  in  this  chapter  do  not  apply  to  provi- 
sional lists  (o),  but  they  do  apply  to  quinquennial  lists,  and  also  to 
supplemental  lists  (so  far  as  relates  to  hereditaments  which  are,  or 
which  ought  to  be,  contained  therein). 

OYerseers. — By  s.  4  of  the  Valuation  (Metropolis)  Act,  1869, 
the  term  "■  overseers  "  in  that  Act  includes  any  person  or  body  of 
persons  performing  the  duties  of  overseers  so  far  as  regards 
the  assessment,  making,  and  collection  of  rates  for  the  relief  of  the 
poor.  The  procedure  in  many  of  the  parishes  in  the  metropolis 
has  in  the  past  been  affected  by  local  Acts.  But  the  London 
Government  Act,  1899  (/>)  by  s.  15  and  s.  16  (1)  authorises  the 
making  of  schemes  which  may  (^inter  alia)  repeal  or  modify  any  local 
Act,  other  than  the  London  Building  Act,  1891.  In  this  volume  it 
is  not  proposed  to  deal  with  the  effect  of  the  local  Acts,  or  the  schemes 
(if  any)  by  which  they  may  have  been  modified.  The  London  Govern- 
ment Act,  1899,  also  provides  by  s.  23  (3)  that  the  churchwardens 
•of  every  parish  within  a  metropolitan  borough  shall  cease  to 
be  overseers  ;  and  by  s.  11  (q)  the  council  of  each  borough  shall 

(7;)    Vide  infi-a,  pp.  030—034. 

(/)    Vide  infni,  pp.  0:?5— OiO.  (^•)  Vide  infra,  pp.  665,  069,  073. 

(/)  See  the  Valuation  (Metropolis)  Act,  1869,  s.  46  (3),  in  Appendix  II. 
(/w)  As  to  the  procedure,  see  p.  054  ;  as  to  the  effect,  see  p.  059. 
00  Fulham   Assessment  Committee  v.    Wells  (1888),  20  Q.  B.  D.  749  ;  iufni. 
p.  050. 

((')  As  to  provisional  lists,  ride  infra,  pp.  655 — 603. 

\p')  62  iSc  63  Vict.  c.  14  :  see  Appendix  II.  (</)  See  Appendix  II. 

2  IS  2 
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be  the  overseers  of  every  parish  Avithin  their  borough.  In  this 
work  it  has  l)een  thought  desirable  to  use  the  term  "  overseers  " 
throughout,  although,  so  tar  as  relates  to  a  parish  in  a  metropolitan 
borough,  it  must  be  understood  as  referring  to  the  council  of  the 
borough  acting  as  overseers. 

Assessment  committee. — Before  the  passing  of  the  London 
Government  Act,  1899,  the  assessment  committee  in  the  metro- 
polis was  a])pointed  either  by  the  guardians,  or  by  the  vestry  (r)  ; 
or  in  some  places  not  included  in  any  union,  and  in  which  there 
was  no  board  of  guardians,  the  assessment  committee  of  an 
adjoining  union  was  directed  to  act  (s).  And  by  s.  5  of  the 
Valuation  (Metropolis)  Act,  18G9,  where  the  assessment  com- 
mittee was  appointed  b}'  the  vestry,  the  ja-ovisions  of  that  Act 
and  the  Acts  incorjwrated  therewith  (which  include  the  Union 
Assessment  Acts)  were  to  be  construed  as  if  vestry  and  vestry 
clerk,  etc.,  were  substituted  for  ])oard  of  guardians,  clerk  of  the 
board  of  guardians,  etc. 

The  London  Government  Act.  l)Hi»9  (0,  by  s.  4,  transfers  the 
powers  of  the  vestry  to  the  borough  council,  who  are  made  the 
successors  of  the  vestry  ;  and  by  s.  13,  where  the  whole  of  a 
union  is  within  one  borough,  the  assessment  committee  shall  be 
appointed  by  the  borough  council  instead  of  by  the  board  of 
guardians,  and  where  the  borough  comprises  the  whole  of  two  or 
more  unions,  the  council  shall  appoint  only  one  assessment  com- 
mittee for  those  unions.  By  s.  31  (2)  enactments  in  any  Act 
referring  to  an  authority  whose  powers  and  duties  are  transferred 
to  a  borouo;h  council,  "  shall  be  construed  with  the  necessary  modi- 
fications,  including  the  substitution  of  the  borough  council  for 
that  authority."" 

It  is  probably  intended  that  the  borough  council  shall  appoint 
the  assessment  committee  out  of  their  own  body,  as  the  guardians 
(or  the  vestry)  had  previously  done  ;  at  all  events,  it  seems  clear 
that  where  the  Ijorough  council  appoint  one  committee  for  several 
unions  the  committee  are  not  to  be  selected  from  the  guardians. 

Where  the  Ijorough  council  take  the  place  of  a  vestry,  whose 
"successors"  they  are  made  («),  there  seems  to  be  no  difficulty  ; 
but  where  the  assessment  committee  is  to  be  appointed  by  the 
borough  council  instead  of  by  the  guardians  (■(■),  there  being  no 
express  enactment  that  the  council  shall  be  the  ''  successors  "  of  the 
ouardians,  it  is  perhaps  doubtful  whether  the  general  provisions  of 
s.  31  (2)  (cited  above)  have  the  effect  of  substituting  the  borough 

(r)  U.  A.  C;.  Act.  1S(;2,  s.  2.  ami  Valuation  (Metropolis)  Act,  1869,  s.  5. 

(*)  Valuation  (Metropolis)  Act,  l^Git,  s.  ;">'.». 

(Q  See  Appendix  11. 

(?/)  See  London  Ciovernment  Act,  IS'J'J,  s.  4  (1). 

(.tO  See  s.  IS. 


CHAP.  XXXII.]       J^ATEPAYER,    OccrPIER,    AND    OWNER.  629 

council  for  the  guardians  in  connection  with  one  or  two  matters 
which  will  be  noticed  hereafter  (y). 

Ratepayer,  occupier,   and  owner. — By  s.  4  of  the  Valuation 

(JMetropolis)  Act,  1(^1')!.*  (z),  the  term  "ratepayer"  means  "  every 
person  who  is  liable  to  any  rate  or  tax  in  respect  of  property 
entered  in  any  valuation  list."  This  delinitiou  includes  a  person 
liable  to  pay  rates,  but  not  in  fact  rated.  And  by  s.  2  of  the 
Valuation  (Metropolis)  Amendment  Act,  1884  (a),  "  where  the 
owner  or  lessee  of  any  hereditament  is  liable  to  be  assessed  for 
any  rate  or  tax  in  the  place  of  the  occupier  or  tenant,  or  does  in 
fact  pay  any  such  rate  or  tax  in  his  place  under  any  contract 
or  arrangement  with  him,  such  owner  or  lessee  shall  for  the  pur- 
poses of  this  Act  and  the  Acts  incorporated  therewith  be  deemed 
to  be  the  occupier  of  such  hereditament,  and  the  person  referred 
to  as  the  ratepayer  in  ss.  19  and  32  of"  the  Valuation  (Metro- 
polis) Act,  1869.  And  by  s.  13  of  the  Poor  Rate  Assessment 
and  C'Ollection  Act.  1869  (b),  "  every  owner  of  any  hereditament 
for  the  rates  of  which  he  has  become  liable  [/.f .,  under  s.  3  or  s.  4 
of  that  Act]  shall  have  the  same  right  of  appeal  (c)  (subject  to 
the  same  conditions  and  consequences)  against  the  valuation  lists 
and  the  poor  rates  as  if  he  were  the  occupier  thereof"  ;  and  by 
s.  20  of  the  same  Act  the  word  "  owner"  is. specially  defined. 

Times  for  proceedings. — For  the  various  proceedings  in  making 
and  revising  a  valuation  list,  times  are  prescribed  by  s.  42  of  the 
Valuation  (Metropolis)  Act,  1869  ;  but  it  was  held  in  1{.  v. 
Jji(/(iU  (d)  that  the  provisions  of  that  section  are  directory  and  not 
imperative,  and  therefore  that  failure  to  make  and  revise  the 
valuation  list  within  the  prescribed  times  does  not  make  it  a 
nullity.  This  decision  was  confirmed  (with  some  qualifications) 
by  the  ( 'ourt  of  Ap})eal  in  M.  v.  London  J.T.  (e),  in  which  it  was 
held  that  the  provisions  of  s.  42  as  to  the  time  for  hearing  appeals 
are  in  a  sense  impei'ative  so  as  to  bind  the  will  of  the  sessions, 
but  that  if  an  appeal  is  entered  in  due  time,  but  (owing  to  })ressure 

(y)    ]'/tJr  hifrii,  pp.  (JS8,  r,i(2. 

(.:)  Set  out  in  Appendix  II. 

(^0  47  &  48  Vict.  c. . 7  ;  set  out  in  Appemlix  II.  The  section  was  apparently  passed 
to  meet  the  decision  of  the  assessment  sessions  (in  Jfutiifil  'J'ontiiic  Wrxt minster 
CJuimhi'm  A.^.wpi(itiiinY.  St.  Mnrparrt  mid  St.  John,  We.stnihi.-ttcr  (1881),  Ryde's 
Met.  Rat.  App.,  247),  that  owners  who  ilid  not  compound  for  the  rates  under 
82  &  88  Vict.  c.  41,  were  not  entitled  to  a]i]iea]. 

(/>)  32  &  88  Vict.  c.  41  :  see  Appendix  II. 

(<?)  This  seems  to  involve  the  right  to  object  to  the  valuation  list  before  the 
assessment  committee  as  a  preliminary  step  towards  appealing. 

id)  (187t;),  2  Q.  B.  D.  199  ;  Hyde's  Met.  Rat.  App.  176.  There  is  some  difficulty 
in  reconciling  this  decision  with  Reigatc  (,'iiion  v.  Suutli  Eaati-m.  Rail.  Co.,  [181)4] 
1  Q.  B.  411  :   ridr  .vipra,  j).  581. 

((')  [181t81  2  Q.  B.  476;  Ryde's  Rat.  App.  (1891—1898),  8(50.  Note  that  the 
decision  of  the  Court  of  Ajipeal,  on  tlie  question  <jf  time,  was  unaffected  by  the 
decision  of  the  House  of  Lords,  which  was  based  upon  another  ground  :  see  [1894] 
A.  C.  600,  .tub  noiii.  Loiulon,  ('oniitij  Conncil  v.St.  George's  Union. 
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of  business)  cannot  bo  beard  in  tbe  time  })re>cribecl,  tbe  sessions 
bave  jurisdiction  (and  are  bound)  to  liear  tbe  a})peal  after  tbe 
expiry  of  tbe  statutory  time.  Bow'EN,  L.J..  lield  (/)  tbat  there 
is  no  sucb  division  of  acts  into  directory  and  imperative  acts  as  to 
be  a  categorical  division  Avliicb  exliausts  all  cases.  It  nuiy  perbaps 
be  inferred  tbat  one  and  tbe  same  enactment  may  l)e  reoarded  as 
both  imperative  and  directory  in  relation  to  tbe  different  persons 
affected  by  it  :  tbat  is  to  say,  imperative  with  regard  to  tbe 
persons  on  -whom  it  confers  rights,  and  directory  with  regard  to 
persons  on  whom  it  imi)Oses  duties.  ►So  tbat  a  person  having 
a  right  to  object  to,  or  appeal  against,  a  list  must  exercise  tbat 
right  within  the  prescribed  times  or  not  at  all  ;  while  a  person 
who  has  a  duty  to  perform  (if  by  accident  or  mistake  he  fails  to 
perform  it  in  the  prescribed  time),  may  and  ought  to  perform  it 
later  (g). 

In  R.  V.  Inaall  (Ii)  the  a]»pellant,  by  reason  of  tbe  delay,  was 
deprived  of  tbe  opportunity  of  appealing  to  special  sessions,  and 
it  was  suggested  by  Lush.  J.,  tbat  had  be  Ijeen  wholly  deprived 
of  bis  right  of  appeal,  he  bad  probably  a  remedy  by  action  against 
those  who  had  failed  to  perform  a  public  duty. 

In  dealing  with  tbe  provisions  as  to  time  contained  in  the 
Valuation  (Metropolis)  Act,  l^Gil,  it  must  be  noticed  tbat  by  s.  4 
the  term  "  year  ''  in  that  Act  means  the  tweh  e  months  commenc- 
ing with  April  6th. 

Making  and  deposit  of  valuation  list. — In  every  fifth  year 
(that  is,  iu  tbe  years  IbTU,  1(S75,  Ic^SO,  188'>,  and  so  on)  the 
overseers  of  every  parish  in  the  metropolis  must  make  and  dej)Osit 
the  valuation  list  in  duplicate  before  June  1st  (/).  One  duplicate 
must  be  sent  by  the  overseers  to  the  surveyor  of  taxes  of  tbe 
district,  who  may  alter  tbe  gross  value  of  any  hereditament,  and 
must  transmit  his  duplicate  to  the  assessment  committee  within 
twenty-eight  days  after  he  has  received  it  (/).  The  overseers 
must  deposit  tbe  other  copy  in  the  place  in  the  parish  in  which 
rate  books  are  deposited  and  kept  (/).  Tbe  valuation  list  must  ))e 
in  the  form  given  in  Schedule  II.  to  tbe  Valuation  (Metropolis) 
Act,  1869,  as  modified   l»y  tbe  Agricultural   liates  Act,  1896,  and 

(/)  See  Evde's  Kat.  App.  (1801— ISflS).  at  p.  S79  ;  [1893]  2  Q.  B..at  p.  401. 

(//■)  Cf.  Hughes  V.  Warrrtnr  Loral  Jiiuird  (\^^A).  58  .1.  V.  054,  where  it  was 
held  that  the  limitation  of  time  in  r.  IS  of  the  ISumniary  Jurisdiction  KmIcs,  18><(i, 
for  applying  for  a  case  was  absolutely  binding  on  the  applicant,  while  the  limitation 
of  time  tor  the  statement  of  the  case  bv  the  magistrate  was  directory  merely. 

(//)  (1876),  2  Q.  B.  D.  I91>. 

(/■)  See  the  Valuation  (Metropolis)  Act,  18()!i,  s.  0,  s.  42  (1),  and  s.  4()  in 
Appendix  II. 

(Z-)  Ihid.,  s.  8.  It  seems  that  there  is  no  ])rovision  for  special  notice  of  an 
alteration  by  tbe  surveyor  of  taxes  to  tlie  occupier  affected  by  it. 

(0  See  Valuation  (Metropolis)  Act,  1869,  s.  7  :  U.  A.'  C.  Act.  1862,  s.  17.  in 
Appendix  II.  As  to  the  custody  of  the  rate  books,  see  17  Geo.  2,  c.  38.  s.  13  ;. 
58  Geo.  3,  c.  69,  s.  6  ;  7  &  8  Vict.  c.  101,  s.  33. 
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the  rules  made  thereunder  (m)  ;  and  it  must  contain  every 
"•  hereditament "  (n)  in  the  parish,  subject  to  the  exceptions 
mentioned  in  s.  51  of  the  Valuation  (Metropolis)  Act,  1869. 
Every  hereditament  must  be  entered  in  the  list  in  accordance  with 
the  classes  mentioned  in  Schedule  III.  of  that  Act,  so  that  the 
deductions  to  be  made  from  the  gross  value  in  ascertaining  the 
rateable  value  may  be  calculated  in  accordance  with  that  schedule  ; 
and  the  rate  of  deductions  may  not  exceed  the  amounts  specified  in 
that  schedule  (o).  It  was  at  one  time  the  practice  for  the  assess- 
ment sessions  to  allow  the  maximum  deduction  in  every  case  (p)  ; 
but  it  is  now  well  established  that  the  schedule  merely  fixes  a 
maximum  which  may  not  be  exceeded,  and  a  smaller  deduction 
than  the  maximum  has  been  allowed  in  cases  almost  too  numerous 
to  mention  (q).  If  a  deduction  greater  than  the  maximum  be 
allowed,  this  may  be  made  the  ground  of  an  appeal  against  the 
total  of  the  rateable  A-alues  entered  in  the  list  (r). 

Special  exemptions. — By  s.  5  of  the  Agricultural  Rates  Act, 
1896  (s),  the  value  of  "agricultural  land"  as  defined  by  that  Act 
nnist  be  stated  separately  from  that  of  any  building  or  other 
hereditament.  And  "  agricultural  land  "  must  be  set  down  at  it^> 
full  value  (t). 

Difficulties  may  arise  in  dealing  with  land  or  buildings  wholly 
or  partially  exempt  from  rating.  Crown  property,  which  is  not 
rateable  (u),  but  in  respect  of  which  the  Government  make  a 
contribution  in  aid  of  rates,  is  specially  dealt  with  (x).  Statutory 
])ayments  in  lieu  of  tithes,  which  are  made  not  rateable  by  the 
statute  creating  them,  must  not  be  entered  in  the  valuation  list, 
even  for  the  purpose  of  ascertaining  the  total  rateable  value  of 
the    parish    (y).     The    Valuation   (Metropolis)  Act,  1869,  s.  54, 

(/«)  See  Appendix  II. 

(_«)  By  s.  i  of  the  A(.t  the  term  ••  hereditament "  means  any  lands,  tenements, 
hei-editaments,  and  property  which  are  liable  to  any  rate  or  tax  in  respect  of  which 
the  valuation  list  is  made  conclusive.  As  the  list  by  s.  45  is  made  conclusive  for 
purposes  of  (jiitcr  al/a^  income  tax,  the  term  "  hei'editament  "  would  include  some 
properties  (such  as  profits  of  a  manor  or  fines  on  granting  leases)  which  are  liable  to 
income  tax,  but  not  to  poor  rate.  Such  properties,  by  s.  51,  are  not  to  be  entered  in 
the  valuation  list. 

(y)  Valuation  (Metropolis)  Act,  1869,  ss.  51,  52  :  see  Appendix  II.,  infvu. 

{jj')  See  Wood  v.  Ilolhorn  Union  (1871),  Kyde's  Met.  Rat.  App.  22. 

(//)  See,  for  example,  Ryde's  Met.  Rat.  App.  23(i,  2-t(J  ;  Ryde's  Rat.  App.  (188(j — 
18'JU),  178  ;  Ryde's  Rat.  App.  (1891—1893),  56,  68. 

(/•)  See  .S*^.  Olavc'it  Union  v.  St.  Sarionr's  Union,  Ryde's  Kat.  App.  (1886 — 
1890),  176.  See  a.ho  London  County  Council  v.  St.  George's  Union.  [1894]  A.  C. 
600,  at  p.  606. 

(.«)  59  &  60  Vict.  c.  16  ;  set  out  in  Appendix  II.  See  also  pp.  113 — 110,  /<iipra, 
as  to  the  definiticm  of  "  agricultural  land." 

(^)    Vide  .'<uj)m,  p.lVd. 

(«)   Vide  sujirii,  pp.  88 — 102. 

(j;)  See  U.  A,  C.  Act,  1862,  s.  30,  in  Appendix  II.  ;  and  see  the  decisions  of  the 
assessment  sessions  (as  to  the  form  in  which  entries  relating  to  Crown  property  are  to 
be  made)  in  Greenwich  Union  \.  Woohcich  ^'///d// (1371).  Ryde's  Met.  Rat.  App.  25, 
.an<l  Orer.u'er.^  of  Snfl'ron  Hill  v.  HoUiovn  Union  (1881),  ihi'd .,  283. 

(?/)  St.  Boto'ljih  Without,  Bixhop^'jate  v.  City  of  London  Union  (1881),  Ryde  * 
Met.  Rat.  App.  236. 
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contains  a  special  saving  in  favour  of  exemptions  and  provisions 
for  being  rated  on  exceptional  principles  of  valuation  (;).  Some 
hereditaments  may.  therefore,  have  to  be  valued  on  peculiar 
princi})les  ;  as,  for  example,  canals,  which  are  entitled  to  partial 
exemption  under  many  special  Acts  (a)  ;  or  land  acquired  by  the 
rostmaster-General  for  the  purposes  of  the  Telegi-aph  Act, 
l<St)8  (li).  In  B.  V.  Foundling  J/osp/tal  (c)  it  was,  however,  held 
tliat  the  gross  and  rateable  values  of  the  hosjjital  as  defined  by 
s.  4  of  the  Valuation  (Metropolis)  Act,  1<S()U.  must  be  entered  in 
the  valuation  list,  but  that  the  overseers  in  making  the  rate  must 
give  the  hospital  the  benefit  of  the  j)artial  (>xemption  to  which  it 
was  entitled  under  its  special  Acts.  In  cases  of  partial  exemption, 
difficulty  may  arise  from  the  fact  that  the  valuation  list  is  made 
conclusive  evidence  of  value  for  the  ])ur])Ose  of  all  rates  and 
taxes,  whereas  the  special  exemption  may  apply  only  to  some 
rates. 

Unoccupied  houses. — All  property  in  its  nature  ca})able  of 
being  rateil,  though  it  be  not  actually  rated,  must  ))e  entered 
in  the  valuation  list  (d).  In  the  case  cited  it  was  held  that  new 
houses,  completely  finished  and  ready  for  occupation,  but  not  yet 
occupied,  must  be  inserted  in  the  valuation  list.  But  the 
assessment  sessions  held  that  property,  unfinished  and  not  ready 
for  occupation  at  the  dateof  the  making  of  the  list,  though  finished 
and  occupied  before  the  list  came  into  force,  ought  not  1o  be 
entered  in  the  valuation  list  (e).  Such  property  should  ai)ji!irently 
])e  entered  in  a  Provisional  List  when  it  comes  into  occupation, 
and  when  so  entered  it  will  not  affect  the  tottil  gross  or  rateable 
value  appearing  in  the  quinquennial  list  (/  ),  which  will  remain 
imaltered  until  the  next  (juinquennial  (or  supjjlcnu'iital)  list  comes 
into  force. 

Proceedings  following  the  signing  of  the  list. — After  the 
valuation  list  is  signed  by  the  overseei-s,  the  same  })roceedings  are 
to  be  had  within  tlie  metropolis  as  are  directed  by  ss.  17 — 21  of  the 
Union  Assessment  Committee  Act,  18G2,  subject  to  the  alterations 
made  by  the  Valuation  (Metropolis)  Act,  18(19  (<j).  The  sections 
of  the  Act  of  1862,  here  referred  to,  deal  with  the  deposit  of 
the  valuation  list,  the  making  of  objections  to   such  list  before  the 

(r)  Note  that  the  corresijonding  provisions  of  U.  A.  C.  Act,  18(52,  s.  36  (which  are 
in  force  elsewhere)  ai"e  repealed  as  to  the  metropolis  hj'  s.  77  of  the  Valuation 
(Metropolis)  Act,  1869. 

(fl.)    Vide  .wj)ra,T^\>.  118 — 121. 

(Jj)  Vide  xupra,  p.  102  ;  and  see  also  Orcrxrrrs  of  St.  Galjr'u'l.  Fnirhurch  v. 
MllUams  (1886),  16  Q.  B.  D.  64!»  ;  miprn,  p.  102. 

(O  (1871),  L.  K.  7  Q.  B.83. 

id-)  See  11.  V.  Maiden  (1S6'.0,  L.  K.  4  (J.  B.  .326. 

(0   Greenwich  Union  v.  Woohrirh  I'ninn  i]S71').  liyde's  Met.  Rat.  Apj).  2'>. 

if)  See  Valuation  (.Metropolis)  Act,  186!l.  s.  47  (11). 

(</)  See  s.  7  of  the  Act  of  186'J,  in  Ai)pendi.\  IT.,  infra. 
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assessment  coniniittee,  the  holJing  of  ineetiuos  to  hear  oojections, 
the  revision  and  final  approval  of  the  list  by  the  connnittee. 
These  matters  have  been  already  dealt  with  relating  to  the  practice 
outside  the  metropolis  (//).  It  is,  therefore,  unnecessary  to  do 
inore  here  than  to  call  attention  to  those  sjiecial  ]jrovisions  -which 
relate  to  the  metropolis  only,  and  the  reader  is  referred  to 
Chapter  XXVII.  for  the  statutory  provisions  which  ap]ily  1)oth 
within  and  without  the  metropolis. 

Notice  of  deposit  of  valuation  list. — Puldic  notice  (on  the 
church  doors)  must  be  given  of  the  deposit  ol'  the  valuation  list  (/). 
In  the  metropolis  the  notice  must  state  the  times  at  which,  and 
the  mode  in  which  objections  are  to  be  made  (A-).  It  is  ])erhaps 
intended  that  in  the  metropolis  the  notice  of  deposit  should  be 
given  on  the  Sunday  next  following  the  deposit,  and  on  the 
two  folloicimf  Sundays,  but  the  language  used  is  not  very  appro- 
priate to  notice  of  deposit  (I). 

Where  the  overseers  insert  in  the  valuation  list  some  here- 
ditament not  previously  assessed,  or  raise  the  gross  or  rateable 
value  of  some  hereditament  above  the  value  stated  in  the  valuation 
list  for  the  time  being  in  force,  they  must  immediately  aftei-  the 
deposit  of  the  list  serve  on  the  occupier  of  such  hereditament 
a  notice  of  the  gross  and  rateable  value  inserted  in  the  valuation 
list  {m).  It  has  been  doubted  (but  not  definitely  decided)  whether 
a  valuation  list  is  binding  on  those  who  are  entitled  to,  but  have 
not  received,  notice  under  this  enactment  (//).  The  better  opinion 
ap{)ears  to  be  that  the  defect  in  the  notices  is  cured  by  s.  45  of 
the  Valuation  (Metropolis)  Act,  1869,  under  which  the  valuation 
list  for  the  time  being  in  force  shall  be  deemed  to  have  been  duly 
made  in  accordance  with  the  Act  fo).  Special  provision  is  made 
as  to  the  service  of  notices  by  post,  etc.  {p).  Where  the  owner  or 
lessee  is  liable  to  be  assessed  to,  or  pay,  any  rate  or  tax  in  the  place 
of  the  occupier,  the  notice  above  referred  to  must  be  scn-ved  on 
such  owner  or  lessee  (y)  ;  but  this  provision  does  not  apply  where 
the  owner  or  lessee  by  an-angement  with  the  occupier  in  fact  pays 
the  rate  without  ])eing  personally  ]ial)le  (>■)• 

(//)    Vide  xi/j/r/i,  pp.  521 — 532. 

(/.)    Mdr  xKpra,  pp.  520,  521,  where  the  method  of  giving  the  notice  is  stated. 

(Ji)  See  Valuation  (Metropolis)  Act,  1869,  s.  10,  in  Appendix  II. 

(0  Ihid.,  s.  6(j. 

(///)  Ibid.,  s.  9. 

(«.)  Per  Blackburn,  .1..  E.  v.  MiddU'.u'.r.  J.T.  (1S72),  L.  E.  7  Q.  B.  fi53. 

Qfi)  Mayor,  etc.,  of  Wcxtiiiin.ster  v.  Army  and.  Nary  Auxiliari/  Co-ojieratire 
Svpjdy,  [1902]  2  K."B.  125  ;  Kyde  &  Konstam's  Kat.  App.  (1894—1904),  2SS.  See 
also  p.  (>48,  injra. 

( /O  See  Valuation  (^Ictropolis)  Act,  1869,  s.  r,5.  Note  that  s.  42  of  U.  A.  C.  Act, 
18()2,  is  repealed  as  to  the  metro|)nlis. 

(7)  See  the  Valuation  (^Metropolis)  Amendment  Act,  1884,  s.  2,  in  Appendix  II. 

Qr)  Tor  the  cases  in  which  the  owner  or  lessee  is  personally  liable,  sec  p.  PiX.xnpra. 
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Transmission  of   list    to    assessment   committee.  —  In   the 

metropolis,  the  overseers  imist  transmit  the  list  to  the  assessment 
committee  not  sooner  than  fourteen,  and  not  later  than  seventeen 
days  after  notice  is  oiven  of  deposit  (which  apparently  means  after 
jiublic  notice  on  Sunday  at  tlie  church  doors)  (.•?).  In  J{.  v. 
Inijall  (t),  where  all  the  proceedings  were  too  late,  and  after  the 
times  prescribed  by  the  Valuation  (Metropolis)  Act,  18G9,  it  was 
held  that  the  provisions  of  that  Act  as  to  time  being  directory,  the 
list  was  valid.  It  would  seem  that  this  decision  would  also  apply 
where  the  [)roceedings  were  taken  too  soon  ;  but  see,  however, 
Tief)/ate  Union  v.  South  Eastern  Rail.  Co.  (a). 

The  assessment  committee,  within  fourteen  days  after  the  trans- 
mission of  the  list,  must  give  notice  to  every  railway,  telegrapli, 
canal,  gas,  and  water  company  named  in  the  list,  and  not  having 
any  office  or  place  of  business  in  the  |)arish  (.r). 

Proceedings  in  case  of  default  of  overseers. — If  the  overseers 
of  any  parish  in  the  metropolis  fail  to  transmit  to  the  assessment 
committee  such  a  valuation  list  as  is  required  by  the  Valuation 
(Metropolis)  Act,  1869,  the  assessment  committee  must  appoint 
some  person  to  make  a  valuation  list,  and  the  person  so  appointed 
will  have  the  same  powers  and  duties  as  overseers,  and  the  list  so 
made  will  be  dealt  with  in  the  like  manner  as  if  it  had  l)een 
made  by  the  overseers  (?/). 

If  the  assessment  committee  fail  to  appoint  a  person  to  make  a 
valuation  list,  when  the  overseers  make  default,  the  case  appears  to 
fall  under  the  Valuation  (Metropolis)  Act,  1869,  s.  35,  which  enables 
the  assessment  sessions  (now  the  London  quarter  sessions)  (c),  to 
appoint  a  person  to  make  a  valuation  list  ;  and  by  s.  37  they  may 
fix  some  subsequent  day,  either  Ijcfore  or  after  the  day  before 
which  all  appeals  are  required  to  be  heard,  for  receiving  the 
valuation. 

It  seems  clear  that,  apart  from  the  decision  in  I',  v.  Ingall  (<(), 
a  list  made  by  order  of  the  assessment  committee  under  s.  13 
could  not  be  a  nullity  for  failure  to  comply  with  the  provisions  as 
to  time  in  s.  42  :  for  a  list  can  be  ordered  under  s.  13  only  when 
the  statutory  times  have  been  already  disregarded,  and  it  cannot 
be  supposed  that  the  statute  directs  the  making  of  a  list  which 
must  necessarily  be  a  nullity.  The  Act  contains  no  directions  as 
to  the  times  within  which  proceedings  may  be  taken  in  connection 
with  a  list  made  under  s.  13. 

(•0  Valuation  (Metropolis)  Act,  18G'J,  s.  42  (2)  :  >;ec  Appendix  II.,  infra. 
(Jf)  (187()),  2  Q.  B.  1).  190  ;  Hyde's  ]Mct.  Hat.  App.  170. 

('/)  [1894]  1  Q.  B.  411,  .ywy;w,  p.  WAY,  decided  with  reference  to  U.  A.  C.  Act, 
18H2. 

(.r)  See  U.  A.  C.  A.  Act,  1S(;4.  s.  5,  in  Appendix  II. 

(//)  Valuation  (Metropolis)  Act,  186!».  .s.  18.  Appendix  II. 

(r)    Vidi'hifva,  p.  (i7U.  (a)  (1S7(;),  2  Q.  B.  D.  199,  svpra,  p.  029. 
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Who  may  object  to  the  Yaluation  list. — The  rioht  to  object 
to  a  valuation  list  depends  on  three  sections  (/'),  not  very  artistically 
drawn,  the  combined  effect  of  which  appears  to  be  as  follows  :  An 
objection  may  be  made  by  any  overseer  of  any  parish  in  any  union 
who  shall  have  reason  to  think  that  such  parish  is  aggrieved  by  the 
valuation  list  of  any  parish  within  such  union  ;  or  by  any  person 
who  feels  himself  aggrieved  (f)  by  reason  of  the  unfairness  or 
incorrectness  of  the  valuation  of  any  hereditament,  or  by  reason  of 
the  insertion  or  incorrectness  of  any  matter  in  the  valuation  list, 
or  by  reason  of  the  omission  of  any  matter  therefrom,  or  by  reason 
of  such  a  valuation  list  as  is  required  by  the  Valuation  (Metropolis) 
Act,  1869,  not  having  been  transmitted  by  the  overseers  to  the 
assessment  committee  ;  and  a  surveyor  of  taxes  and  any  ratepayer 
in  the  parish  has  the  same  right  of  objecting  to  the  valuation  list 
which  relates  to  his  district  or  parish  as  is  given  to  any  person  by 
the  Valuation  (Metropolis)  Act,  18(j9,  and  the  Acts  incorporated 
therewith. 

Objections  by  an  owner. — By  s.  13  of  the  Poor  Rate  Assess- 
ment and  Collection  Act,  1869  (d),  and  s.  2  of  the  Valuation 
( Meti-opolis)  Amendment  Act,  1881  (t^),  the  owner  or  lessee  who 
pays  the  rates  instead  of  the  occupier  is  given  the  right  of  appeal, 
and  therefore  impliedly  is  given  the  right  to  object  to  the  list  as  a 
preliminary  step  towards  appealing  (/).  It  seems  clear  that 
where  property  is  unoccupied,  the  owner  is  "  aggrieved  "  within 
s.  18  of  the  Union  Assessment  Committee  Act,  1862,  and  there- 
fore has  a  right  of  objection.  The  owner  is  at  any  rate  liable  to  pay 
income  tax,  for  which  the  valuation  list  is  made  conclusive  under 
s.  l.j  of  the  Valuation  (Metropolis)  Act,  1869  ;  and  the  term 
"  ratepayer,"  as  defined  by  s.  4  of  that  Act,  means  "  every  person 
who  is  liable  to  any  rate  or  tax  in  respect  of  property  entered  in 
any  valuation  list." 

Objections  by  a  surYeyor  of  taxes. — Where  the  surveyor  of 
taxes  gives  notice  of  objection,  the  amount  specified  in  the  notice, 
as  being  in  his  judgment  the  gross  value  of  any  hereditament 
referred  to  in  the  notice,  must  be  inserted  by  the  assessment 
committee,    unless    it    is   proved   to    their    satisfaction    that    such 

(Z»)  Section  18  of  U.  A.  C.  Act,  1802,  and  ss.  11,  12  of  the  Valuation  (Metropolis) 
Act,  1869  :  see  Appendix  II. 

(c)  As  to  the  meaning-  of  the  word  "aggrieved.'"  rulr  Kiipva.  p.  .■)23.  But  as  the 
Act  of  18()9  by  s.  12  gives  any  ratepayer  the  same  right  of  objecting  to  the  valuation 
list  of  his  own  parish  as  is  given  to  any  person,  any  ratepayer  may  object  to  the  list  of 
his  own  parish  whether  he  is  "  aggrieved  "  or  not. 

(d)  82  &  38  Vict.  c.  41,  in  Appendix  II.  :  and  see  also  p.  60,  .tupvn. 

(i")  47  &  48  Vict.  c.  5,  s.  2  :  see  Appendix  II.,  iiifrti.  This  section  seems  to  have 
been  passed  to  meet  the  decision  of  the  assessment  sessions  in  Mntmil  'Tontine  Wcsf- 
minxtrr  Chainhers  Aiisociiition  \.  St.  Marrjd ret  and  St.  John,  Westminster  (18»1), 
Kyde's  Met.  Kat.  App.  247. 

(,./■)  Section  8  of  the  last-mentioned  Act  expressly  refers  to  objections  by  an  owner 
or  lessee. 
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amount  ought  not  to  be  so  inscM-ted  (a).  In  addition  to  tho  power 
of  ohjeeting,  the  surveyor  ot'  taxes  has  also  the  power  of  altering 
the  gross  vahie  when  he  receives  tlie  duplicate  of  tlie  valuation 
list  (//),  and  such  an  alteration  may  involve  a  consequential 
alteration  of  the  rateable  value  by  the  assessment  connnittee.  in 
order  To  comply  with  the  scale  of  deductions  allowed  under 
Sciiedule  III.  of  the  Act  of  l.St;;i. 

The  provisions  giving  the  survevoi-  of  taxes  a  right  to  o))ject  to 
the  valuation  list  extend  oidy  to  tlu'  metrojiolis. 

Service  and    contents   of  the  notice    of  objection. — Notices 

must  be  in  wi-iting  and  may  be  served  by  post  (/).  The  notice 
must  specify  the  grounds  of  objection,  and  the  correction  desired, 
and  must  be  given  to  the  assessment  committee  and  to  the  over- 
sfM'rs  of  the  })arish  ;  and  where  the  ground  of  objection  is 
mifairness  or  incorrectness  in  the  valuation  of  any  hereditament 
in  respect  of  which  any  person  other  than  the  person  objecting  is 
liable  to  be  rated,  or  the  omission  of  STich  hereditament,  then  to 
such  other  person  (k).  There  is  nothing  in  the  Acts  rendering  it 
necessary  to  give  notice  of  objection  to  the  surveyor  of  taxes. 

The  objector  is  limited  to  the  objections  stated  in  his  notice,  and 
even  if  the  assessment  committee  hear  other  objections,  unless  the 
overseers  consent  to  their  doing  so,  the  decision  on  those  objections 
is  not  a  decision  against  which  tlie  ol)jector  can  appeal  under  s.  32 
of  the  Valuation  (Metropolis)  Act,  1861)  (/).  It  is  true  that  the 
committee  have  power  (in)  to  make  alterations  in  the  list, "'  whether 
any  objection  be  or  be  not  made,"'  and  if  they  determine  to  ti-eat 
the  case  as  one  in  which  no  notice  of  objection  has  been  given, 
they  may  apparently  make  a  reduction  ;  but  in  such  a  case,  if  the 
objector  desires  to  appeal,  it  would  probably  be  safer  for  him  to 
make  a  fresh  objection  on  the  re-deposit  of  the  list  (n). 

Time  for  giving  notice  of  objection. — Notice  of  objection  by 
any  person,  other  than  the  surveyor  of  taxes  and  the  overseers, 
nnist  l)e  given  before  the  expiration  of  twenty-five  days  after  the 
list  is  deposited  (o)  (not  twenty-five  days  after  notice  of  deposit). 
Notice  of  objection  by  the  surveyor  of  taxes  and  the  overseers 
nnist  be  given  not  less  than  seven  days  before  the  meeting  for 
hearing  objections  (/>). 

(ff)  Valuation  (Metr()])()lis)  Act.  IStJO,  s.  53.  (//.)  Ibid.,  s.  S  :  .svj)r/{.  p.  (1.^0. 

(/■)  Ihid..  ■;.  ().").  which  permits  various  methods  of  .service. 

(/.■)  See  U.  A.  C.  Act,  1862,  s.  IS.  and  the  Valuation  (Metropolis)  Act,  186!».  s.  11, 
in  A])pendix  II. 

(/)  See  II.  V.  London. TJ.,  [181»7]  1  Q.  B.  483.  In  that  case  the  notice  of  objection 
related  only  to  the  rateable  value,  and  it  was  held  that  the  olijector  could  not  on 
appeal  dispute  the  gross  value. 

(1>l^  Under  U.  A.  C.  Act,  1802,  s.  20.  (m)   Vide  infni,  p.  639. 

(«)  Valuation  (Metropolis)  Act.  1869.  s.  42  (3).  This  section  shortens  the  time 
allowed  bj'  U.  A.  C.  Act.  1862.  s.  18. 

(  2>')  Valuation  (Metropolis)  Act.  18G9.  s.  42  (6). 
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It  has  been  ii  very  common  practice  for  an  assessment  committee 
to  hear  objections  of  which  notice  has  not  been  given  in  due  time. 
If  the  committee  hear  and  determine  upon  an  objection,  and  an 
appeal  is  brought  against  their  decision,  it  has  lieen  held  by  the 
assessment  sessions  that  the  committee  cannot  be  heard  to  say  that 
the  notice  of  objection  was  too  late,  and  therefore  that  their  own 
decision  was  a  nullity  {(]).  But  the  committee  are  not  bound  to 
hear  an  objection  of  which  notice  was  given  too  late,  and  if  they 
refuse  to  hear  such  an  objection,  it  seems  clear  that  the  objector 
would  not  be  "  aggrieved  by  a  decision  of  the  assessment  com- 
mittee on  an  objection  made,"  within  either  s,  19  or  s.  32  of  the 
Valuation  (Metropolis)  Act,  1869.  and  therefore  he  could  not 
appeal  either  to  special  or  quarter  sessions.  And  the  objector 
could  not  obtain  a  mandamus  to  the  committee  to  hear  his 
objection,  if  he  were  himself  in  default. 

If  the  assessment  committee  are  willing  to  hear  an  objection  of 
which  notice  was  given  too  late,  it  is  not  open  to  them  to  do  so  if 
the  overseers  refuse  to  waive  the  objection  (r).  But  the  committee 
can  alter  an  assessment  even  though  no  objection  has  been 
made  (s). 

The  hearing  of  objections. — The  assessment  committee  must 
revise  the  valuation  list  before  October  1st,  and  before  that  day, 
but  not  less  than  sixteen  days  after  the  transmission  of  the  list  to 
them  by  the  overseers,  must  hold  a  meeting  for  hearing  objections  ;. 
and  must  give  notice  to  the  OA^erseers  of  such  meeting  not  less  than 
sixteen  days  l)efore  the  meeting  (/).  The  overseers  are  to  publish 
the  notice  in  the  manner  in  which  notice  of  a  rate  is  required  to 
be  given  (?/),  on  the  Sunday  next  following  the  receipt  of  such 
notice  and  on  the  two  following  Sundays  (.i-). 

As  the  "  meeting  for  hearing  objections  "  is  generally  extended 
in  the  metropolis  by  adjournments  extending  over  several  weeks, 
it  is  a  common  practice  for  the  assessment  committee  to  give 
private  notice  to  individuals  of  the  day  on  which  their  objections 
will  be  considered  ;  but  there  is  nothing  in  the  Acts  requiring 
this  to  be  done,  although  the  proper  hearing  of  objections  against 
a  quinquennial  list  would  l)e  almost  impossible  without  such 
notice. 

Oj)  UiHiiu'  ^\■,Uon  A''  Co.  V.  St.  Olave's  Unhni,  Kyde's  Eat.  App.  (1886-1800), 
209. 

(»■)  See  U.  A.  C.  Act,  1S62,  s.  10,  in  Appendix  II..  and  i?.  v.  Lmxlon  JJ..  [1S07] 
1  Q.  B.  43:^.  That  case  was  decided  with  reference  to  defects  in  tlio  contents  of  the 
notice,  but  it  seems  equally  applicable  where  the  irregularity  consists  of  a  failure  to 
serve  the  notice  in  due  time. 

{s)  U.  A.  C.  Act,  I8fi2,  S.20. 

(0  See  the  V'aluation  (Metropolis)  Act.  1860,  s.  42  (4).  (o),  which  amends 
U.  A.  C.  Act,  1862,  s.  10. 

(u)  As  to  the  publication  of  such  a  notice,  xide  xupra,  p.  521. 

(x)  Valuation  (Metropolis)  Act,  ISGO,  s.  66,  and  U.  A.C.  Act,  1862,  s.  19. 
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Save  that  spociul  dates  arc  fixed  tor  the  successive  stages  in  the 
proceedings  in  the  metropolis,  the  metliod  of  making  and  hearing 
objections,  and  the  powers  of  the  assessment  connnittee  in  revising 
the  Hst,  are  the  same  within  as  outside  the  metropolis.  The  reader 
is  requested  to  refer  to  the  pages  dealing  with  this  part  of  the 
practice  outside  the  metro[)olis  for  fuller  discussion  of  (|Uestions  of 
detail  (jj). 

Formerly,  the  guardians  might  appoint  a  paid  valuer  to  assist 
-the  assessment  committee  (c).  But  where  the  assessment  com- 
mittee were  ai)p()inted  by  the  vestry,  the  power  of  a])pointment 
was  vested  in  the  vestry  instead  of  in  the  guardians  (a).  It  seems 
clear  that  the  power  of  the  vestry  now  vests  in  the  borough  council 
elected  under  the  London  Government  Act,  1899  ;  and  in  a  parish 
where  the  power  to  appoint  was  before  that  Act  vested  in  the 
guardians,  it  is  apparently  transferred  to  the  borough  council  by 
reason,  either  of  s.  31  (2)  of  that  Act,  or  the  London  (Assessment 
Committees)  Scheme,  1902,  s.  1  (A). 

The  Valuation  (Metropolis)  Act,  1809,  apparently  intends,  and 
it  is  believed  to  be  the  practice,  that  a  valuer  appointed  under  s.  61, 
should  sit  as  an  assessor  witli  the  committee  during  the  hearing  of 
objections. 

Approval  and  re-deposit  of  list. — When  the  assessment  com- 
mittee have  heard  and  determined  all  objections  (c),  the  list  must 
be  approved  under  the  hands  of  three  members  of  the  committee  {d). 
A\  hen  the  committee  make  any  alteration  in  the  valuation  of  any 
hereditament,  or  insert  any  rateable  hereditament  omitted,  they 
must  send  the  valuation  list  to  the  overseers  to  be  re-deposited  (in 
the  same  manner  as  originally  deposited)  (e),  within  three  days 
after  it  has  been  approved,  and  must  appoint  a  day  not  less  than 
fourteen,  nor  more  than  twenty-eight,  days  after  such  re-deposit 
for  hearing  objections  to  the  alterations,  of  which  objections  seven 
days'  notice  must  be  given  by  the  objector  (/).  If  a  list,  as 
altered,  is  not  re-deposited  it  is  invalid  (^). 

The  overseers  must  give  the  like  public  notice  of  the  re-deposit 
•as  is  directed  to  be  given  of  the  deposit  (Ji),  which  notice  must 

(//)    Vide  supra,  pp.  525 — 527. 

(l-i  Valuation  (Metropolis)  Act,  1869,  s.  61.  That  section  reproduces  31  &  82  Vict. 
c.  122,  s.  32,  which  section  is  repealed  as  to  the  metropolis  by  s.  77  of  the  Act  of 
1869. 

(//)  Valuation  (Metropolis)  Act.  1869,  s.  5  (/>). 

(J)    1'idc  x>ij}rn.  p.  628.     The  scheme  is  set  out  in  Appendix  II. 

(r)  Thi.s  completes  the  first  stage  of  the  revision,  which  ought  to  be  done  before 
October  1st  :  see  Valuation  (Metropolis)  Act,  1869,  s.  42  (4). 

(r/)  See  U.  A.  C.  Act,  1862,  s.  20. 

(e)  As  to  the  deposit,  vide  supra,  p.  630. 

(/)  U.  A.  C.  Act,  1862,  s.  21,  as  amended  by  Valuation  (Metropolis)  Act,  1869, 
■•:.  42  (7).  The  amendment  gets  rid  of  a  difficulty  as  to  times  for  proceedings,  which 
is  met  with  outside  tlie  metropolis  :  ride  supra,  pp.  529,  530. 

(17)  H.  V.  Guardians  of  Chorltuii  Union  (1872),  L.  R.  8  Q.  B.  5. 

(/()    T7f/^'.v?;^;/Y^,  p.  633. 
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state  the  time  at  which  and  the  mode  in  which  ohjectious  ave  to 
be  made  (i).  And  where  the  committee  (otherwise  than  in  deter- 
mining an  objection)  have  altered  the  list  either  by  inserting 
therein  some  hereditament,  or  by  raising  the  gross  or  rateable 
value  of  some  hereditament  included  therein,  the  overseers  must 
immediately  after  the  re-deposit  of  the  list  serve  on  the  occupier 
of  such  hereditament,  a  notice  of  the  gross  and  rateable  value 
inserted  in  the  list  (k).  A  failure  to  serve  this  notice  would 
probably  be  held  to  be  cured  by  s.  45  of  the  Valuation  (Metropolis) 
Act,  1869  (/).  Where  the  owner  or  lessee  is  liable  to  be  assessed 
to,  or  pay,  any  rate  or  tax  in  the  place  of  the  occupier,  this  notice 
must  be  served  on  such  owner  or  lessee  (»i). 

Objections  to  the  valuation  list  after  re-deposit. — Objections, 
of  which  seven  days'  notice  must  be  given,  may  be  made  to  the 
alterations  made  by  the  assessment  committee  in  revising  the 
list  (n).  The  express  mention  of  objections  "  to  the  alterations  " 
implies  that  objections  cannot  be  made  to  assessments  which  are 
not  the  subject  of  alterations.  This  view  is  supported  bv  the 
direction  that  notice  of  objection  (to  the  valuation  list  generallv) 
shall  be  given  before  the  expiration  of  twenty-five  days  after 
deposit  (o),  w^hich  becomes  practically  inoperative  if  objections 
may  be  made  after  re-deposit  w'hich  could  have  been  made  earlier. 
The  provisions  of  the  Act  become  almost  unworkable  if  objections 
of  every  kind  maybe  delayed  until  after  re-deposit,  since  onlv  one 
month  is  allowed  for  all  proceedings  after  re-deposit,  while  four 
months  are  allowed  between  deposit  and  re-deposit  ( p).  But  it  is 
believed  that  in  practice  assessment  committees  frequently  hear 
objections,  after  re-deposit,  to  assessments  not  alreadv  made  the 
subject  of  objection  or  alteration. 

Notice  of  objection  to  the  alterations  must  apparently  be  given 
to  the  same  persons  as  in  the  case  of  objections  to  the  list  as 
originally  made  (q),  and  the  notice  must,  it  seems,  specify  the 
•correction  desired  (r).  The  assessment  committee  apparentlv  haA-e 
power  to  make  further  alterations,  insertions,  and  corrections  in 
the  list  after  it  has  been  re-deposited,  atfecting  assessments  not 
previously  objected  to  (s).  But  there  is  some  difficulty  in  applying 
this  in  the  metropolis,  as  the  Valuation  (Metropolis)  Act,  1869, 
does  not  apparently  contemplate  a  second  re-deposit,  or  expresslv 

(0  See  U.  A.  C.  Act,  1862,  s.  21.  and  Valuation  (Metropolis)  Act,  18C9,  s.  10. 

(yt)  Valuation  (Metropolis)  Act,  1869,  s.  9  (2). 

(Z)  See  Mayor,  etc..  of  Mcstminnter  "<!.  Arniy  and  JSatij  Aux'dUtrij  Co-operative 
Supply,  [1902]  2  K.B.  125:  Ryde  &  Konstam's  Rat.  App.  (189-1—1904),  288: 
infra,  p.  643. 

(/h)  Valuation  (Metropolis)  Amendment  Act.  1884,  s.  2,  in  Appendix  II. 

(«)  Valuation  (Metropolis)  Act,  1869,  s.  42  (7). 

(p)  Ibid.,  s.  42  (3). 

(^)  Ibid.,  s.  42  (1).  (4),  (8).  (7)    Vide  supra,  p.  636. 

(r)  See  Valuation  (.Metropolis)  Act,  1869,  s.  11. 

(*)  See  U.  A.  C.  Act,  18G2,  s.  21,  and  the  remarks  thereon,  xupra,  p.  .530. 
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provide  tur  ol)j(,'ctions  to  alterations  made  after  the  first  re- 
deposit  (f).  But  in  -South  Kastern  Mail.  Co.  v.  C/'t//  of  London 
rnioii  (ii),  the  assessment  committee  altered  the  assessment  of  the 
appellants'  property  after  the  list  had  heen  twice  re-deposited,  and 
after  the  date  prescribed  for  final  approval  of  the  list,  and  it  was 
held  by  the  London  quarter  sessions  thtit  the  alterations  were 
valid.  In  that  case,  it  was  contended  by  the  res})Ondents  that  the 
committee  might  legally  make  alterations  again  and  again,  provided 
that  after  every  alteration  the  list  were  re-deposited,  and  notice 
were  given  to  the  ratepayer  affected.  Whether  the  court  adopted 
this  contention  is  not  very  clear.  In  the  case  just  referred  to,  the 
ratepayer  had  an  opportunity  of  objecting  to,  and  appealing 
against,  the  alteration  of  his  assessment :  whether  he  would  he 
bound  by  the  alteration,  if  he  had  not  that  o[)portunity,  is, 
perhaps.  doul)tful. 

Final  approval  of  valuation  list. — When  the  assessment 
committee  have  heard  and  determined  all  objections,  and  made 
such  alterations,  corrections  and  insertions  as  seem  proper,  they 
are  to  finally  ap})rove  the  list  {.v).  When  they  have  finally 
approved  the  list,  and  (apparently)  before  they  have  signified 
their  ap})roval  in  writing,  they  must  cause  the  totals  of  the  gross 
and  rateable  value  to  be  ascertained  and  inserted  in  the  list  (y). 
The  total  rateable  value  of  the  "  agricultural  land,"  as  defined  by 
the  Agricultural  Hates  Act.  1896  (c)  (if  there  is  any  "  agricul- 
tural land  "  in  the  parish),  must  be  stated  se})arately  from  the 
total  rateable  value  of  the  buildings  or  other  hereditaments  ;  and 
whenever  a  copy  of  the  total  rateable  value  is  required  to  be  sent 
to  any  person  such  copy  must  state  l)oth  totals  (a).  Special  pro- 
vision is  made  for  the  entry  of  the  value  of  Crown  property  (in 
respect  of  which  a  contribution  in  aid  of  the  rates  is  made) 
in  calculating  the  total  (/>). 

Three  members  of  the  assessment  committee  present  at  the 
meeting  when  the  list  is  finally  approved  must  sign  the  declaration 
of  approval  and  certificate  of  compliance  with  the  Valuation 
(Metropolis)   Act,   1869   (r).     One  duplicate  of  the  list  must   be 

(i^)  See  s.  42  (7),  (8),  which  shows  that  alterations  and  objections  thereto  could 
hardly  be  made  in  the  time  prescribed  for  completing  the  revision. 

(«)  Hyde"s  Kat.  App.  (IS'Jl— 18'J3),  41. 

(./■)   I".  A.  C.  Act,  lS(i2,  ss.  2(1,  21. 

(//)  Valuation  (Metrojralis)  Act,  186'.>,  s.  14  ;  and  the  note  to  Schedule  If.,  Part  I., 
in  Appendix  II. 

(^)  As  to  the  definition  of  "agricultural  land,"  vide  xupra,  p.  113. 

(rt)  Agricultural  Kates  Act,  I8'JG,  s.  i>,  in  Appendix  II. 

(&)  See  U.  A.  C  Act,  18G2,  s.  3U,  in  Appendix  II.  See  also  p.  (>31,  note  (./Oi  supra, 
as  to  the  form  of  the  entry,  and  the  method  of  dealing  with  other  property  wholly  or 
partially  exempt  from  rating  ;  and  as  to  totals  for  the  levying  of  sewers  rate,  see 
38  i:  3'.)  Vict.  c.  33.  in  Appendix  II.  This  enactment  may  however  be  modirted  l)y  a 
scheme  under  s.  lU  of  the  London  Government  Act,  lS!)i)  (62  A:  t)3  Vict.  c.  14). 

00  See  U.  A.  C.  Act,  1SG2,  ss.  20,  21  ;  and  the  Valuation  (Metropolis)  Act,  1369, 
.s.  14,  and  Schedule  II.,  Part  1.,  in  Appendix  II. 
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sent  to  the  overseers  o£  the  parish  to  which  it  relates  (d) ,  and  the 
other  dupHcate  to  the  clerk  o£  the  London  County  Council,  who  by- 
virtue  of  s.  44  of  the  Local  Government  Act,  1<^88,  is  now 
substituted  for  the  clerk  to  the  managers  of  the  Metropolitan 
Asylum  District.  All  this  must  be  done  before  November  1st  (e). 
As  to  the  future  custody  of  the  duplicate  sent  to  the  clerk  of  the 
county  council,  and  the  printing  and  distribution  of  the  totals  of 
all  the  valuation  lists  in  the  metropolis,  see  ss.  16,  17,  42  (11),  and 
68  of  the  Valuation  (Metropolis)  Act,  1869,  and  ss.  2  and  3  of  the 
Metropolis  Management  Amendment  Act,  187.5  (/)•  The  over- 
seers, on  receiving  their  duplicate  of  the  valuation  list,  must 
immediately  deposit  it  in  the  place  in  which  the  rate  books  of  the 
parish  are  kept  (r/),  and  must  publish  notice  of  the  deposit,  and  of 
the  time  and  mode  of  making  appeals,  and  of  the  grounds  on 
Avhich  an  appeal  is  allowed  to  be  made  (Ji).  The  notice  must  be 
published  at  the  church  doors  on  the  Sunday  next  following  the 
receipt  of  the  list,  and  the  two  following  Sundays,  in  the  manner 
in  which  notice  of  a  rate  is  required  to  be  published  (/). 

Commencement  and  duration  of  list. — A  quinquennial,  or 
supplemental,  valuation  list  as  approved  by  the  assessment  com- 
mittee, and  (if  altered  on  any  appeal)  as  so  altered,  comes  into 
force  at  the  beginning  of  the  year  (k)  (counnencing  on  April  6th) 
succeeding  that  in  which  it  is  made.  If  it  is  a  quinquennial  list, 
it  lasts  for  five  years,  subject  to  any  alterations  that  may  be  made 
by  supplemental  or  provisional  lists  ;  if  it  is  a  supplemental  list, 
it  lasts,  subject  to  the  like  alterations,  until  the  next  quinquennial 
list  comes  into  force  (J). 

Notwithstanding  any  appeal  {m)  which  may  be  pending  at  the 
commencement  of  the  year,  the  list  comes  into  force  unaltered,  and 
all  rates  and  taxes  are  to  be  based  upon  it  ;  and  where  in  conse- 
quence of  a  decision  on  an  appeal  an  alteration  is  made  in  the  list, 
*'  which  alters  the  amount  of  the  assessment,  contribution,  rate,  or 
tax  levied  thereunder,"  and  it  is  found  that  too  much  or  too  little 
has  been  paid,  the  difference  must  be  repaid  or  allowed  to  the 
ratepayer,  or  may  be  recovered  from  him  (ii).  And  it  seems  that 
it  is  not  possible  to  suspend  the  operation  of  the  section  here  quoted, 
so  that  rates  may  be  paid  on  a  previously  existing  valuation,  even 

(</)  Valuation  (Metropolis)  Act.  1869,  s.  14. 

(e)  Ibid.,  s.  42  (8).  (/")  38  i:  39  Vict.  c.  33  :  see  Appendix  II. 

(</)  Any  ratepayer  may  inspect  the  list,  and  take  copies  or  extracts,  without  fee  or 
charge  :  Valuation  (Metropolis)  Act,  1869,  s.  67. 

(//)  Ihid.,  s.  15. 

(■/)  Ibid.,  s.  66.     As  to  the  publication  of  a  rate,  ridi'  st/jir//,  p.  .521. 

(7<5)  See  the  definition  of  '•  year  ''  in  Valuation  (Metropolis)  Act,  1869,  s.  4. 

(Z)  Ih!d.,  ss.  43,  46. 

(//()  An  appeal  to  sessions  must  be  distinguished  from  an  objection  before  the 
assessment  committee.  If  objections  are  still  pending,  the  list  cannot  have  been 
finally  approved  by  the  committee,  and  it  would  apparently  be  of  no  force  whatever. 

(/t)  Valuation  (Metropolis)  Act,  1869,  s.  44. 
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by  ;i<ire('inent  l)et\veon  the  ratepayer  and  the  person?;  entitled  to 
demand  tlie  rate.  For  in  a  ease  (o)  in  which,  on  an  appeal  against 
an  increased  valuation,  it  was  agreed  between  the  assessment 
committee  and  the  ratepayer,  that  a  special  case  should  be  stated 
for  the  opinion  of  the  High  Court  of"  Justice,  and  that,  until  that 
case  had  been  decided,  the  rates  should  be  paid  upon  the  basis  of 
the  old  valuation,  it  was  held  that  such  an  agreement  could  not 
bind  the  overseers,  v/ho  were  no  parties  to  it ;  and  that,  even  if  the 
assessment  committee  could  be  taken  as  representing  the  overseers, 
they  could  not  make  an  agreement  in  the  very  teeth  of  the  Act  of 
Parliament.  Consequently,  it  was  held  that  a  mandamus  had  been 
rightly  granted,  on  the  application  of  the  overseers,  to  compel  th(> 
magistrates  to  issue  a  distress  warrant  for  the  recovery  of  the  rates, 
calculated  on  the  basis  of  the  new  valuation  list  under  appeal.  In 
Burton  V.  Bloomshuri^  Vestry  ( p)  the  tenant  of  an  advertising- 
station  appealed  to  quarter  sessions  against  a  su^jplemental  list  on 
the  ground  that  he  was  not  the  occupier,  and  his  name  was  ordered 
to  be  struck  out  by  the  Queen's  Bench  Division,  on  a  case  stated 
by  the  sessions.  J3efore  the  decision  was  given,  the  appellant  had 
paid  rates  based  on  a  provisional  list  which  was  in  force  before  the 
supplemental  list  (the  subject  of  the  appeal)  came  into  force.  The 
appellant  brought  an  action  to  recover  back  the  sums  paid  under 
the  rates  based  on  the  provisional  list,  and  it  was  held  that  he  was 
entitled  to  do  so  under  s.  44.  Assuming  that  the  section  a])plies 
not  only  when  an  assessment  is  reduced,  but  when  the  name  of  an 
occui)ier  is  struck  out,  still  it  is  submitted  that  the  judgment  is 
open  to  great  doubt,  for  s.  44  deals  with  the  effect  of  an  appeal 
against  a  list,  where  the  decision  alters  the  "  amount  of  any  rate 
levied  thereunder  ^^  ;  and  it  gives  to  the  list  as  altered  on  appeal  no 
retrospective  effect  on  any  rates  based  on  the  list  previously  in 
force.  The  judgment  ignores  the  fact  that  the  rates  in  question 
were  not  levied  under  the  list  the  subject  of  the  appeal,  but  under 
a  list  previously  in  force.  Had  that  list  been  a  quinquennial  list, 
it  is  submitted  that  the  action  could  not  have  succeeded.  It  was, 
in  fact,  a  })rovisional  list ;  but  repayments  of  rates  based  on  ])r()- 
visional  lists  are  governed  by  s.  47  (10),  which  clearly  did  not 
assist  the  plaintiff. 

Effect    of   the    valuation    list. — By    s.   45    of  the    Valuation 

( Metro})olisJ  Act,  18(11),  "  the  valuation  list  for  the  time  being  in 
force  shall  be  deeuied  to  have  been  duly  made  in  accordance  witli 
this  Act  and  the  Acts  incorporated  herewith."  It  is  difficult  to 
decide  what  is  the  precise  effect  of  these  words.     They  can  hardly 

Ov)  F.  V.  Marshim  (1883),  50  L.  T.  142. 

(/O  [liiUl]  1  K.  B.  Gnu;  Hyde  A:  Konstam's  Rat.  App.  (1894— 190i),  254.  The 
headnotc  iu  the  Law  Reports  wrongly  assumes  that  the  rates,  which  were  the  subject 
of  the  action,  were  based  on  the  vahiation  list  which  was  the  subject  of  the  appeal. 
The  rates  iu  question  were  made  before  that  list  came  into  force. 


CHAP.    XXXII.]  EFFECT    OF    VALUATION    LIST.  643 

mean  that  every  list  purporting  to  be  "  the  valuation  list "  shall  be 
deemed  to  have  been  duly  made  ;  and  the  words  "shall  be  deemed" 
are  apparently  contrasted  with  the  words  "  shall  be  conclusive 
evidence  of  value,"  which  follow  in  the  same  section.  .Again,  no 
list  can  (strictly  speaking)  be  said  to  be  "  the  valuation  list  for  the 
time  being  in  force  "  unless  it  has  been,  in  some  sense,  duly  made. 
The  section  may  have  been  intended  to  enact  one  of  two  things  : 
(1)  that  defects  in  the  proceedings  connected  with  the  making 
should  not  necessarily  render  the  list  invalid  (q)  ;  or  (2)  that  the 
list  should  be  deemed  to  be  duly  made  until  the  contrary  was 
proved,  thereby  throwing  the  burden  of  proof  on  those  who 
disputed  the  validity  of  the  list.  The  effect  of  s.  45  was  considered 
(but  not  definitely  determined)  in  Mayor,  etc.  of  Westminster  v. 
Arm  If  and  Navy  Auxiliary  Co-operative  Supply  (r),  in  which  it  was 
suggested  that  the  words  "  the  valuation  list  for  the  time  being  in 
force "  must  be  understood  by  referring  back  to  s.  43,  which 
provides  that  the  list,  as  approved  by  the  assessment  committee^ 
"  shall  come  into  force  "  on  April  6th,  and  shall  last  for  five  years ; 
and  that  s.  45  meant  that  a  list  de  facto  in  existence  at  a  particular 
time  shall  be  deemed  to  be  duly  made,  until  the  next  valuation  list 
comes  into  force. 

The  valuation  list  is  made  conclusive  evidence  of  the  fact  that 
all  hereditaments  required  to  be  inserted  therein  have  been  sO' 
inserted  (s).  Therefore,  if  by  accident  any  hereditament  is  omitted 
from  the  quinquennial  list,  it  seems  that  it  will  escape  rateability 
for  five  years  ;  and  it  will  not  be  permissible  to  enter  it  in  any 
supplemental  list,  since  that  list  must  be  made  out  on  the  assump- 
tion that  the  list  in  force  at  the  commencement  of  each  year  is 
correct,  and  only  such  alterations  as  have  taken  place  during  the 
preceding  twelve  months  can  be  entered  in  a  supplemental  list  (/). 
It  is  true  that  by  virtue  of  ss.  7  and  46  (3)  of  the  Valuation 
(Metropolis)  Act,  1869,  the  provisions  of  s.  20  of  the  Union 
Assessment  Committee  Act,  1862,  are  applied  to  the  revision  of  a 
supplemental  list,  and  under  that  section  the  assessment  committee 
have  power  to  insert  a  hereditament  omitted  from  the  supplemental 
list ;  but  the  last-mentioned  section  is  incorporated  with  the  Act  of 
1869,  "subject  to  the  alterations  made"  by  that  Act,  and,  therefore, 
subject  to  the  provisions  of  s.  46  (1)  of  the  Act  of  1869.  Again, 
the  power  to  insert  a  hereditament  omitted  from  the  supplemental 
list  cannot  apply  in  the  case  of  a  hereditament  rightly  omitted  ; 
and  if,  under  s.  46  (1)  of  the  Act  of  1869,  a  hereditament  not 

(fj)  Failure  to  obey  the  statutory  directions  as  to  time  does  not  invalidate  the  list  : 
ride  nupva.  p.  G29. 

(/•)  [1902]  2  K.  B.  12.-) ;  Ryde  &  Konstam's  Rat.  App.  (18!)4— 1904),  288. 

(.9)  Valuation  (Metropolis)  Act,  1869,  s.  4.5. 

(0  East  and  West  India  JJochs  v.  Poplar  Union  (1884),  13  Q.  B.  D.  .SG4,  infra, 
p.  050:  Valuation  (Metropolis)  Act,  1869,  s.  46  (1). 
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nflpoctfnl  by  aji  alteration  within  the  preceding  twelve  months  is 
rightly  omitted  from  a  snpplemental  list,  s.  20  of  the  Union 
Assessment  f.^ommittee  Act,  18(J2,  carries  the  matter  no  further. 

It  seems  that  the  valuation  list  is  conclusive  even  where  a  mere 
clerical  error  has  been  made  (?/,),  since  provision  is  made  for  the 
-correction  of  clerical  errors  in  a  rate,  but  not  in  a  list  (r).  There- 
fore, if,  in  deciding  on  an  objection,  the  assessment  committee  by 
mistake  alter  the  wrong  entry  in  the  list,  or  make  a  wrong  altera- 
tion, the  only  remedy  is  to  appeal  (./•). 

Hereditament  becoming  liable  to  be  rated  in  parts. — ^Some 
difficulty  may  arise  in  the  application  of  a  proviso  (y)  in  s.  26  of 
the  Union  Assessment  Committee  Act,  18G2,  which  applies  to  the 
metropolis.  It  enables  the  overseers,  without  making  a  supple- 
mental list,  to  make  an  apportionment  of  the  value  stated  in  the 
valuation  list,  where  by  reason  o£  an  alteration  in  the  occupation 
of  pro})erty,  such  property  becomes  liable  to  be  rated  in  parts  not 
separately  rated  in  the  list.  It  is  nqt  very  clear  what  is  the  remedy 
if  the  ratepayer  wishes  to  dispute  the  apportionment  made  by  the 
overseers.  The  proviso  as  it  stood  in  the  Union  Assessment 
Committee  Act,  1862,  created  no  difficulty,  because  the  ratepayer 
could  at  any  time  appeal  against  a  rate  on  questions  of  amount  ; 
but  when  incorporated  with  the  Valuation  (Metropolis)  Act,  1869, 
the  proviso  does  not  seem  very  apt.  For  the  general  scheme  o£ 
the  later  Act  is  to  have  all  questions  of  amount  determined  before 
the  valuation  list  comes  into  force  :  changes  are  provided  for  by 
the  making  of  supplemental  lists  at  stated  times  (c),  and  the 
dispute  as  to  the  apportionment  may  not  arise  until  it  is  too  late 
to  insert  the  hereditament  in  a  supplemental  list,  and  in  that  case 
the  Valuation  (Metropolis)  Act,  1869,  seems  to  provide  no 
adequate  remedy.  It  may  possibly  have  been  intended  that  the 
ratepayer  should  in  such  a  case  have  the  same  right  to  a})peal 
against  the  rate,  as  he  would  have  had  if  the  Act  of  1869  had  not 
been  passed.  If  so,  this  appears  to  be  the  only  case  in  which  an 
appeal  against  a  rate  on  questions  of  value  can  be  brought  within 
the  metropolis  since  the  passing  of  the  Act  of  1869,  though  an 
appeal  against  a  rate  on  other  grounds  can  still  be  brought  (a). 

(?/)  Perhaps  it  would  not  be  so  where  the  clerical  error  was  manifest  and  involved 
an  impossibility  on  the  face  of  the  list  ;  e.g.,  if  the  rateable  value  were  larger  than 
the  gross  value  of  the  same  hereditament. 

(r)  Valuation  (Metropolis)  Act,  1869,  s.  71. 

(.b)  Ball  V.  St.  James  and  St.  Jolm,  Clerkenwell  (1881),  Kyde's  Met,  Rat.  App. 
249. 

(y)  Note  that  the  remainder  of  s.  28  of  the  Act  of  1862  is  repealed,  as  to  the 
metropolis,  by  s.  77  of  the  Valuation  (Metropolis)  Act,  1869, 

(-)  Under  the  Act  of  1862  a  supplemental  list  maybe  made  at  anytime.  The 
provisions  of  s.  47  of  the  Valuation  (Metropolis)  Act,  1869  (under  which  a  provisional 
list  may  be  made  at  any  time),  seem  not  to  apply  to  the  case  with  which  we  are  now 
dealing. 

(«)    Vide  infra,  p.  646. 
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What  rates  are  governed  by  the  Yaluation  list. — The  valua- 
tion list  is  made  conclusiAe  evidence  of  gross  and  rateable  value 
for  the  purpose  of  the  rates  and  taxes  mentioned  in  s.  45  of  the 
Valuation  (Metropolis)  Act,  1869  (b).  Under  that  section,  the 
income  tax  was  to  be  based  upon  the  gross  value  as  stated  in  the 
list,  but  now  by  s.  35  of  the  Finance  Act,  1894  (c),  certain  deduc- 
tions for  the  cost  of  repairs  are  to  be  made  in  order  to  arrive  at  the 
assessment  on  which  the  income  tax  is  to  be  based. 

The  valuation  list  is  also  made  conclusive  evidence  of  value  for 
the  purposes  of  water  rate,  by  reason  of  the  Water  Rate  Definition 
Act,  1885  {d),  which  by  s.  1  makes  the  water  rate  payable  on  the 
rateable  value  as  settled  from  time  to  time  by  the  local  authority, 
within  the  "  metropolis,"  "  provided  that  where  the  water  rate  is 
chargeable  on  the  annual  value  of  a  part  only  of  any  hereditament 
entered  in  the  valuation  list,  such  annual  value  shall  be  a  fairly 
apportioned  part  of  the  rateable  value  of  the  whole  tenement,"  the 
apportionment  in  case  of  dispute  to  be  determined  by  two  justices, 
in  accordance  with  s.  68  of  the  "Waterworks  Clauses  Act,  1847  (e). 

Special  provision  is  made  by  s.  76  of  the  Yaluation  (Metropolis) 
Act,  1869,  for  cases  where  it  becomes  necessary  to  make  a  separate 
valuation  of  a  hereditament  not  separately  valued  in  the  list,  for 
the  purposes  of  house  duty,  income  tax,  and  the  Licensing  Acts. 
By  s.  45  the  valuation  list  was  made  conclusive  evidence  for  the 
purpose  of  determining  (inter  alia)  the  qualification  (/')  of  a 
vestryman  under  the  Metropolis  Management  Act,  1855  ;  and  in 
Gordon  v.  Williamson  (;:/)  it  was  held  that  where  a  vestryman 
occupied  property  which  was  of  a  sufficient  value,  but  was  not 
separately  valued  in  the  valuation  list,  because  it  formed  part  of 
a  larger  hereditament,  the  vestryman  was  not  disqualified  ;  and 
that  the  enactment  that  the  list  should  be  conclusive  evidence  of 
something  stated  in  it  (viz.,  the  value  of  the  property  as  a  whole) 
did  not  mean  that  no  other  evidence  should  be  given  of  something 
not  stated  in  it  (viz.,  the  value  of  the  part  separately  occupied). 

For  what  purposes  the  valuation  list  is  not  conclusive. — 

The  general  scheme  of  the  Valuation  (Metropolis)  Act,  1869,  is  to 

(J>)  Outside  the  metropolis  the  valuation  for  the  house  tax  and  income  tax  need  not 
necessarily  follow  the  poor  rate  valuation  ;  see,  as  to  house  rax,  M'tdktr  v.  Bndey, 
[1900]  2  Q.  B.  735. 

(c)  57  i:  58  Vict.  c.  30. 

(r/)  4S  &  49  Vict.  c.  34.  (O  10  &  11  Vict.  c.  17. 

(/  )  The  Local  Government  Act.  1S94,  s.  31,  has  abolished  the  necessitj-  for  having 
a  rating  qualification,  and  s.  89  of  the  same  Act  repeals  s.  r»  of  the  Metropolis 
^Management  Act,  1S55,  which  required  such  a  qualification.  But  the  principle  of 
the  case  cited  in  the  text  appears  to  be  of  general  application. 

(c/)  [1892]  2  Q.  B.  459.  Cf.  Aftin-m'y-Goii'ntl  v.  BiiiirHcmiivf]i  Corport/tio/i, 
[1902]  2  Ch.  714,  in  which  it  was  held  that  s.  18  of  the  Tramways  Act,  1870  (which 
makes  notice  by  the  Board  of  Trade  conclusive  evidence  of  a  certain  fact),  did  not 
exclude  other  evidence  of  that  fact,  where  no  notice  by  the  Board  of  Trade  had  been 
given. 
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nuike  the  valuation  list  "  conclusive  evidence  "'  of  value,  and  to 
dispose  of  all  questions  of  value  (so  far  as  it  is  possible  to  do  so) 
before  the  valuation  list  conies  into  force  (A).  On  questions  of 
value,  the  rioht  to  a{)peal  against  a  rate  which  was  given  l)y  earlier 
Acts  {/)  is  consequently  taken  away  by  the  Act  of  1801),  and  the 
right  to  appeal  against  the  valuation  list  is  substituted  ;  but  that 
Act  leaves  untouched  the  right  of  appeal  on  other  grounds  (/). 
Thus  the  valuation  list  is  not  conclusive  of  the  fact  that  the 
jierson  therein  named  as  the  occujiier  is  in  fact  rateable  as  the 
occupier.  It  Avould  ol)viouslv  be  inconvenient  that  it  shoidd  be 
conclusive  on  this  point.  l)ecause  shops  and  houses  are  very  likely 
to  change  hands  from  time  to  time.  If  when  a  rate  is  made  the 
wrong  person  is  rated,  he  can  appeal  against  the  rate.  Thus  in 
Smith  V.  Lamheth  Assessment  Committee  (/),  Messrs.  W.  H. 
Smith  &  Son  appealed  to  the  Surrey  quarter  sessions  against  a 
rate,  on  the  ground  that  they  were  not  the  "  occupiers  "  of  their 
bookstall  at  Waterloo  Station  ;  the  appeal  was  brought  to  the 
quarter  sessions  of  the  county  in  which  the  hereditament  lay, 
imder  43  Eliz.  c.  2,  and  17  Geo.  2,  c.  158.  Had  they  been  limited 
to  the  right  of  appeal  under  the  Valuation  (^Metropolis)  Act,  18(J1), 
they  must  have  appealed  against  the  valuation  list,  and  to  the 
assessment  sessions,  which  was  the  court  constituted  under  that 
Act,  and  had  jurisdiction  over  the  metropolis.  The  Local  Govern- 
jnent  Act,  1888,  has  transferred  the  jurisdiction  of  the  assessment 
sessions  to  the  county  of  London  quarter  sessions  (»i),  so  that 
at  the  present  time  whether  the  appeal  be  against  the  rate,  or 
against  the  list,  outside  the  cit^  of  London,  it  must  be  taken  to  the 
county  of  London  quarter  sessions  (n)  ;  but  in  the  city  of  London, 
an  appeal  against  a  rate  must  be  taken  before  the  quarter  sessions 
for  the  city  of  London,  while  an  appeal  against  the  valuation  list 
must  be  taken  to  the  quarter  sessions  for  the  county  (n). 

Again,  the  valuation  list  is  not  conclusive  on  the  question 
whether  a  hereditament  mentioned  therein  is  specially  exempt  l)y 

(A)  See  f»s.  42—45. 

C/)  43  Eliz.  c.  2,  s.  5  ;  17  Geo.  2,  c.  3S  :  41  Geo.  8,  c,  23.  Note  that  ss.  C.  7  of  the 
Parochial  Assessments  Act.  1836,  which  gave  a  right  of  appeal  against  a  rate  to  special 
pessions,  on  questions  of  value,  are  expressly  repealed  as  to  the  metropolis  bj-  s.  77  of 
the  Valuation  (.Metroi)olis)  Act,  18(i9. 

(/■)  London  and  India  D,>rh:s  Co.  v.  Woolirirh,  [l<t02]  1  K.  B.  7oO  ;  Eyde  & 
Konstam's  Rat.  App.  (1894—1904).  260. 

(0  (18S2).  9  Q.  B.  1).  .-.So.  affirmed  10  Q.  B.  I).  327.  f!iij»;i.  p.  36.  And  note  that 
the  case  was  heard,  after  a  maitdanniH  to  hear  and  determine  had  l)ccn  issued,  the 
sessions  having  allowed  a  preliminary  objection  on  the  ground  that  the  appeal  had 
been  entered  too  late  :  see  6  Q.  B.  I).  100.  It  is  hardly  likely  that  the  ol)jecti(m  (if  a 
good  one)  that  the  appeal  was  wrong  in  form  and  before  a  wrong  tribunal,  could  have 
been  overlooked  at  the  sessions,  and  on  showing  cause  against  the  rule  for  a 
niandaviuf!. 

(w)    Vide  Infra,  p.  670. 

(?0  An  appeal  against  a  valuation  list,  on  qnestioiis  of  value  only,  may  be  taken  \n 
special  sessions,  either  within  or  without  the  city,  under  ss.  18 — 22  of  the  Valuation 
(Metropolis)  Act,  1869. 
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Statute,  and  the  occupier  may  ap^ieal  agaiu.st  the  rate,  e.g.^  on 
the  ground  that  the  hereditament  is  occupied  by  a  society  for  the 
promotion  of  literature,  science,  or  the  fine  arts  under  6  &  7  Vict, 
c.  36  (o),  as  was  done  in  Overseers  of  Savoy  v.  Art  Union 
of  London  (jo),  and  in  7?.  v.  Institution  of  Civil  Engineers  (jj). 
In  the  last-mentioned  case,  an  appeal  against  a  rate  for  a  parish 
■within  the  metropolis  was  taken  to  the  Middlesex  quarter  sessions, 
whereas  an  appeal  against  the  valuation  list  must  have  been  taken 
to  the  assessment  sessions,  under  the  Valuation  (Metropolis)  Act, 
1869  ;  the  distinction  between  the  two  forms  of  appeal  was  thus 
emphasized  in  the  same  way  as  in  Smith  v.  Lamheth  Assessment 
•Committee,  cited  above.  In  London  and  India  Locks  Co.  v. 
Woolwich  Union  (r),  it  was  held  that  the  company  could  appeal 
against  a  rate  on  the  ground  that  they  were  entitled  to  a  partial 
exemption  from  rating  in  respect  of  a  dock  in  the  borough 
of  Woolwich,  as  being  "  land  covered  with  water,"  under  s.  211  of 
the  Public  Health  Act,  1875,  and  the  schemes  made  under  the 
London  Government  Act,  1899  ;  and  that  they  were  not  bound  by 
the  valuation  list,  in  which  the  dock  (together  with  other  property 
not  entitled  to  any  exemption)  was  rated  as  one  hereditament,  in 
one  lump  sum,  without  distinguishing  the  value  of  the  property 
partially  exempt. 

Although  an  appeal  on  the  ground  of  non-occu})ation,  or  on  the 
ground  of  special  exemption,  may  be  brought  against  the  rate 
utter  the  valuation  list  is  finally  settled,  yet  the  person  affected 
is  not  bound  to  wait  till  a  rate  is  made,  and  may  appeal  against 
the  vahtation  list.  Instances  of  appeals  against  the  valuation  list 
on  the  ground  that  the  appellant  was  not  in  occupation  (.s-)  or  was 
specially  exempt  (f)  are  given  in  the  notes. 

(o)    Vide  tiiqn'ff,  p.  103. 

( p)  [1890]  A.  C.  29(5,  .supra,  p.  107. 

{q')  (1879).  5  Q.  B.  I).  48.  In  London  Instttiit'uDt  v.  Mayor,  etc.  of  London 
(iiiireporteil,  July  7th,  1899),  an  appeal  against  a  rate  (in  which  exemption  was 
claimed  under  the  same  Act)  was  heard  before  the  Kecorder  of  the  City  of  London, 
presiding  at  the  City  of  J^ondon  quarter  sessions.  Had  tlie  appeal  been  against  the 
valuation  list  it  must  have  been  tiiken  to  the  quarter  sessions  for  the  covHty  of 
London. 

(/•)  [1902]  1  K.  B.  7.oO  ;  Ryde  &  Konstam's  Rat.  App.  (1894—1901).  200. 

(,v)  London,  Briijhton  and  South  Coast  Rail.  Co.w  Strpncij  r'«y«M  (1871).  Ryde's 
]Met.  Rat.  App.  48  ;  Loudon  and  Xortli  Mc.sterii  Ihiil.  Co.  v.  Poplar  Union  (18.S1), 
it>id.,  p.  275  ;  Roum  v.  City  of  London  Union,  Ryde's  Rat.  App.  (188(j — 1890),  124 
(and  see  especially,  p.  128)  ;  Midland  Rail.  Co.  v.  <S'^  Mary,Idinqton  (188(3),  ibid., 
p.  139  ;  Richett  Smith  ^-  Co.  v.  Poplar  Union  (1886).  ihid\,  p.  1.50. 

(Q  Gfoloyical  Society  v.  Strand  Union  (1871),  Ryde's  ]Met.  Rat.  App.  24  ;  Mayor, 
etc.  of  London  v.  City  of  London  Union,  Ryde's  Rat.  App.  (188(j— 1890),  130  ; 
Charrinyton  v.  Mile  End,  Old  Town,  Hyde's  ]{at.  App.  (isyi— 1893),  14  ;  Cantlon  v. 
Jlolborn  Union,  ibid.,  p.  30  ;  Pearson  v.  Jlolborn  Union,  ibid.,  p.  303. 
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Supplemental  and  provisional  lists :    when  necessary. — By 

s.  4G  (1)  of  the  Yaluatiou  (Metropolis)  Act,  IbtlO  (a), ''  In  each  of 
the  first  four  years  [after  the  making  of  the  quinquennial  list]  a 
supplemental  list  shall,  if  necessary,  be  made  out  in  the  same  form  as 
the  valuation  list,  and  shall  show  all  the  alterations  which  Inivo 
taken  place  during  the  preceding  twelve  months  in  any  of  the 
matters  stated  in  the  valuation  list,  hut  shall  contain  only  the 
hereditaments  affected  by  such  alterations."  And  by  s.  47,  "  If 
in  the  course  of  any  year  the  value  of  any  hereditament  is  in- 
creased ])y  the  addition  thereto  or  erection  thereon  of  any  building, 
or  is  from  any  cause  increased  or  reduced  in  value  "'  (//),  a  pro- 
visional list  may  be  made.  Although  the  language  used  in  the 
two  sections  is  not  identical,  it  has  Ijeen  held  that  the  meaning  of 
the  two  sections  is  the  same.  ''The  alterations  in  the  sup[)lemental 
list  seem  to  be  the  confirmed  provisional  valuations.  It  seems  to 
follow  that  whether  one  is  dealing  with  the  supplemental  list 
or  with  the  provisional  list,  the  question  whether  there  has  been 
such  an  alteration  in  the  value  of  the  premises  as  to  justify  an 
alteration  in  the  valuation,  seems  to  be  the  same  in  either 
case  "  (c).     It  has  been  decided  at  quarter  sessions  that  it  is  not 

(ff)  See  Appendix  II. 

(J)  The  last  two  words  must  apparently  be  rejected  as  surplusage. 

(^0  Ulli-s  V.  CfimhrrwL'lI  Assessment  Ciuwmittir,  [IHOO]  1  Q.  B.  68,  at  p.  74  ; 
Eyde  &  Konstam's  Hat.  App.  (18it4— 1!I04),  19."),  at  p.  202.  In  the  same  case,  the 
House  of  Lords  confirmed  the  view  ahove  stated  ;  ride  infra,  p.  t)52. 
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necessary  that  property  slioiild  be  first  put  into  a  provisional  list 
before  it  can  be  put  into  a  supplemental  list  (cl).  A  contrary 
decision  would  have  involved  the  result  that,  if  an  alteration  took 
place  at  so  short  an  interval  before  April  5th  (the  close  of  the 
statutory  "  vear ")  that  it  was  impossible  for  the  overseers  to 
make  out  a  provisional  list  before  the  end  of  the  '"  year,"  the 
property  could  not  be  entered  in  the  next  or  any  subsequent 
supplemental  list  ;  for,  as  to  a  subsequent  supplemental  list,  the 
"  alteration  "  would  not  have  taken  place  within  the  preceding 
twelve  months,  and  so  would  not  be  within  s.  4G  (1). 

It  was  at  one  time  thought  that  there  must  be  a  structural 
alteration  of  the  hereditament  itself,  as  distinguished  from  an 
alteration  in  its  value,  to  warrant  its  insertion  in  a  supplemental 
or  provisional  list.  But  the  following  pi'opositions  are  now  estab- 
lished :  (1)  A  structural  alteration  of  the  hereditament  itself  is 
not  required  to  warrant  the  insertion  of  the  hereditament  in  a 
supplemental  (e)  or  provisional  list  (/)  ;  (2)  But  an  alteration  in 
value  is  not  sufficient  unless  it  is  shown  to  be  due  to  a  change  in 
circumstances  ailecting  the  value,  and  the  burden  of  proving  the 
cause  of  an  alteration  in  value  is  on  those  who  seek  to  alter  the 
valuation  (g)  ;  (3)  Though  an  alteration  in  value,  if  caused  by  a 
change  in  circumstances,  may  be  sufficient,  a  mere  temporary 
falling  off  in  receipts  in  one  year  which  will  be  rectified  by  an  in- 
crease in  the  next  year,  is  not  sufficient  (/i)  ;  (4)  The  fact  consti- 
tuting the  alteration  in  vaU;e  must  be  one  which  affects  the 
hereditament  in  question  in  particular,  or  a  particular  class 
of  hereditaments,  and  it  must  be  shown  that  the  alteration  does 
not  arise  from  a  cause  affecting  all  classes  in  the  community  ;  for 
a  general  i-ise  in  values  is  not  sufficient  (/)  ;  (5)  To  warrant  inser- 
tion in  a  supplemental  list  the  alteration  must  have  taken  place  dur- 
ing the  twelve  months  preceding  the  making  of  the  list  (_;'),  though 
facts  happening  before  the  twelve  months  may  be  given  in  evidence 
to  prove  an  alteration  in  value  within  the  twelve  months  (k)  ; 
(ll)  Where  an  alteration  within  the  twelve  months  is  proved,  the 
hereditament  must  not  be  re-valued  de  novo  ;  but  the  valuation 
list  in  force   at  the  commencement  of  the    twelve    months  must 

(^/)  Jirifish  Equitable  Assnrancr  Co.  v.  Citu  of  London  Union,  Ryde's  Rat.  App. 
(ISSt)— 1S90\  229. 

00  E.  V.  Xeic  River  Co.  (1879),  4  Q.  15.  I).  309  ;  Ryde"s  Met.  Rat.  App.  223, 
-infrti.  p.  6.50:  B.  v.  Poplar  Cnion  (IJiixf  and  ^U■.sf  India  Dock  Cn-fe}  (1884), 
13  Q.  B.  D.  364  :  Ryde's  Met.  Rat.  App.  Ml.  infra,  p.  6.50  :  Camhericell  A.s.s-e.^smenf. 
Committee  v.  Ellis,  [190(t]  A.  C.  510  ;  Ryde  &  Konstam's  Rat.  App.  (1894—1904), 
195,  infra,  p.  651. 

(./■)  ^.  V.  St.  Mary,  Islinriton  (1887),  19  Q.  B.  D.529  ;  Ryde's  Rat.  App.  (1886— 
1890).  272  ;    Camhericell  Axse.s.iminf  Committer  v.  Ellis,  si/jjra. 

(;/')   Camhericell  Asses.sment  Committee  r.  Ellis,  snpra. 

(/<)  R.  V.  Poplar  Union  (Ea.st  and  West  India  DoeJt  Case),  snpra. 

(/)   Cambi'ncell  A.9sessmenr  Committee  v.  Ellis,  supra. 

(./)  R.  V.  Poplar  Union;   Camhericell  Assessment  Committee  v.  Ellis,  svpra. 

(/^  R.  V.  Poplar  Union,  siqjra. 
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ho  assunieil  to  l)o  correct,  and  tlie   snpplcinontal  list   iinist  merely 
show  the  effect  of  the  alteration  in  valne  within  tliet\v(>lve  months  (7). 

The  New  River  Case. — It  may  Ix'  useful  now  to  state  the  facts 
of  some  of  the  cases  above  referred  to.  In  /i.  v.  yew  River  Co.  (»i), 
the  company's  property  was  put  into  a  supplemental  list  made 
in  1^77  in  respect  of  the  increased  value  of  the  mains,  i)ipes, 
and  reservoirs  derived  from  the  connection  of  the  mains  existing' 
before  April  (Itli.  l.S7(;,  with  houses  built  between  that  date  and 
April  (jth,  1<S77.  It  was  held  that  the  entry  in  the  supplemental 
Jist  was  right.     ( 'ocKBURN,  C.J.,  said  (n)  : 

■•  The  matters  stated  in  the  valuation  list  (that  is,  the  quinqueiniial  list) 
include,  amongst  others,  the  gross  and  the  rateable  value.  If  therefore  any 
alteration  has  taken  place  in  any  year  of  the  quinquennial  period  in  the  gross 
or  rateable  value,  that  is  to  be  the  subject  matter  of  this  supplemental 
list  ('<).  ...  If  by  any  extraordinary  and  unlooked-for  circumstances 
the  value  of  the  given  property  should  be  greatly  increased  on  the  one  hand, 
or  greatly  decreased  on  the  other,  then  the  assessment  ought  not  to  continue 
to  exist  and  taxes  to  be  levied  upon  such  an  altered  state  of  circumstances. 
.  .  .  It  is  only  where  suljstantial  alterations  have  taken  place,  which 
really  do  make  all  the  difference  to  the  individual  who  is  to  be  assessed  on 
the  one  hand,  or  to  the  parish  which  is  to  have  the  benefit  of  the  tax  on  the 
other,  that  an  inquiry  should  be  directed." 

The  East  and  West  India  Dock  Case. — In  the  East  and  West 
India  Dock  (/a.se  (/yj,  the  company  appealed  against  the  omission 
of  their  docks  from  a  supplemental  list  made  in  1<S«S2,  and  tendered 
evidence  of  the  net  profits  for  the  years  1874  to  LS.S],  within  which 
period  there  had  been  a  very  serious  fall,  although  it  was  admitted 
that  there  had  been  no  structural  alteration  of  the  docks  within  the 
twelve  months  preceding  the  making  of  the  rate.  It  was  held  that 
all  the  evidence  was  admissible,  and  prima  facie  showed  an 
"  alteration "  within  s.  4G  of  the  Valuation  (Metropolis)  Act, 
18(19  ;  but  that  the  supplemental  list  must  show  only  the  effect  of 
the  ••  alteration  "  in  the  last  twelve  months  and  not  the  true  present 
value  of  the  docks.     Brett,  31. K..  said  (q)  : 

'•  Unless  the  company  can  show  that,  by  reason  of  something  which  has 
happened  within  the  year  preceding  their  application,  the  rateable  value  of 
their  docks  has  altered,  the  valuation  in  the  quinquennial  list  must  stand 
whether  it  was  right  or  Avrong  at  the  time  when  it  was  fixed.  [After  deciding 
that  ajjenna/iod  diminution  in  the  tonnage  of  ships  coming  into  the  docks  was 
evidence  of  a  fall  in  rateable  value,  he  continued  :]     The  existing  valuation 

(Z)  i/.  V.  Paplar  Uninn.  xiipni. 

(w/)  (1S79}.  4  Q.  B.  D.  30<t ;  Kvile's  Met.  ]{at.  App.  223. 
.     («)  4Q.  B.  ]).,  at  p.  312. 

(n)  The  decision  in  Canihcnvrll  AaxcsHiiient  Committee  v.  FAli.s,  [1900]  A.  C.  ."ilO  ; 
liyde  &;  Konstanrs  Kat.  App.  (1894 — 1904).  19.'3  ;  infra,  p.  6.5I  ;  seems  to  show  tliat 
this  sentence  must  be  taken  to  apply  only  to  cases  in  which  there  has  been  a  change 
of  circiunstances  specialiv  afifccting  the  particular  hereditament. 

ip)  It.  V.  Poplar  UiuoH  (1884),  13  Q.  B.  I).  304  ;  Kyde's  Met.  Kat.  App.  347. 

(7)  13  Q.  B.  J).,  at  pp.  368—370. 
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unajjpealed  against  should  be  taken  to  be  correct,  and  what  you  have  to 
do  is,  treating  the  existing  list  as  correct,  to  see  whether  what  has  occurred 
since  has  altered  that  which  was  the  rateable  value  before.  If  that  be  true 
it  seems  to  me  that  the  [gi-oss]  rateable  value  in  the  supplemental  list  is 
also  to  be  ascertained  by  assuming  that  the  value  in  the  list  then  in  force 
is  correct  at  the  commencement  of  the  year,  and  by  adding  to  or  taking 
from  such  value  the  addition  or  diminution,  as  the  case  may  be,  arising  from 
the  alteration  during  the  year.  When  the  alteration  has  been  thus  ascer- 
tained, the  value  as  altered  is  to  be  entered  in  the  supplemental  list." 

And  BowEX,  L.J.,  .said  (/•)  : 

"  The  fact  of  there  being  less  tonnage  coming  into  the  docks,  with  the  light 
shed  upon  it  by  a  previous  continuous  fall  in  former  jears,  amounts  to  some 
evidence  that  during  the  last  year  the  rateable  value  of  the  docks  was  not 
what  it  was  before." 

It  has  been  frequently  argued  that  the  decisions  that  a  mere 
akeration  in  value  is  sufficient  to  warrant  the  making  of  a  supple- 
mental list  have,  in  effect,  repealed  the  provisions  of  the  A'aluation 
(Metropolis)  Act,  1861),  rendering  the  quinquennial  list  binding 
for  five  years.  But  in  R.  v.  New  Biver  Co.  (.s),  Cockbuex^,  O.J., 
ex[)ressly  said  that  only  "substantial  alterations"  could  be  inquired 
into.  In  the  East  and  West  India  Dock  Case  (t),  BowEX,  L.J., 
said  :  "  The  value  is  to  l)e  fixed  every  five  years,  but  a  machinery 
is  provided  for  re-adjusting  it  when  necessary,  but  only  upon 
certain  conditions,  and  within  certain  limits.  The  quinquennial 
list  was  to  be  a  reality,  and  it  was  to  last  for  five  years."*  The 
decision  of  the  House  of  Lords,  referred  to  in  the  next  paragraph, 
seems  to  show  that  the  language  used  in  earlier  cases  must  be  read 
with  reference  to  the  special  facts  of  those  cases,  in  each  of  which 
there  was  undoubtedly  a  change  of  the  circumstances  affecting  the 
value  of  the  hereditament  in  question. 

Increased  price  given  for  public-house. — In  EIUs  v.  Camherwell 
Assessment  ( 'ommittee  (u),  the  appellant  was  the  occupier  of  a  public- 
house,  rated  in  the  quinquennial  list  made  in  18i:*5  at  105/.  rateable 
value,  and  put  in  a  supplemental  list  made  in  1897  at  485/.  rate- 
able value.  The  appellant  had  bought  the  lease  of  the  premises 
in  October,  1896,  for  16,100/. ;  it  was  not  known  what  price  had 
been  paid  for  the  lease  previously,  but  the  valuation  list  had  been 
ai)parently  based  on  a  supposed  premium  of  6,100/.  An  expert 
witness  for  the  respondents  gave  evidence  that  in  his  opinion 
the  annual  value  of  the  premises  had  increased  by  100/.  between 
April  and  October,  1896  ;  but  it  was  admitted  that  there  had  been 
no  structural  alteration.     The  sessions  found  that  there  had  been 

(O  13  Q.  B.  I).  371.  CO  (1879),  4  Q.  B.  D.  300.  at  p.  313,  xiipra,  p.  (150. 

(0  -R.  V.  Poplar  Union  (1884).  13  Q.  B.  D.  304,  at  p.  372. 

(w)   [1900]  A.  C.  .510  ;  Kyde  and  Konstam's  Kat.  App.  (1894—1904),  19.-). 
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an  alteration  in  value  by  way  of  increas^e  between  A})ril,  1890,  and 
April,  1897,  but  the  Court  of  Appeal  (reversing  the  judonient  of 
the  Queen's  Beneh  Division)  held  that  there  was  no  evidence  of  an 
"  alteration  "  within  s.  40  ;  ( 1)  because  there  was  nothing  to  show 
what  was  the  premium  paid  by  the  appellant's  predecessor,  and 
therefore  there  was  nothing  with  which  to  conij)are  the  premium 
paid  in  1896  ;  and  (2)  because  the  evidence  of  the  expert  witness 
was  consistent  with  a  general  rise  in  values,  resulting  from  general 
prosperity  ;  and  that  the  onus  of  proving  that  there  had  l)een  an 
alteration  in  value  was  not  satislied  by  such  evidence.  This 
decision  was  affirmed  by  the  House  of  Lords,  who  held  that, 
although  it  was  not  necessary  for  the  making  of  a  provisional  or 
supplemental  list,  that  tliere  should  be  a  structural  alteration  of  the 
hereditament  itself,  there  must  be  some  change  of  circumstances 
affecting  the  value  ;  and  that  those  who  sought  to  alter  the  valuation 
list  must  prove  the  cause  of  the  alteration  in  value  ;  but  that  it 
was  impossible  to  lay  down  a  general  rule  defining  the  change  of 
circumstances  which  must  be  shown.  In  the  House  of  Lords  it 
was  apparently  considered  that  the  same  considerations  applied  to 
supplemental  and  provisional  lists,  under  ss.  4(j  and  47  of  the 
Valuation  (Metropolis)  Act,  18G9,  as  (though  the  appeal  related  to 
a  sui)})lemental  list  made  under  s.  4G)  Lord  Halsbury  referred  to 
ss.  4()  and  47,  and  Lord  Shand  and  Lord  Davey  to  s.  47  (.i-). 
Lord  Halsbury,  in  giving  judgment,  said  (^)  : 

••  The  opening  of  a  bridge,  the  opening  of  a  new  street — all  these  things 
which  have  relation  to  the  particular  hereditament  to  be  rated — might  be 
properly  applicable  and  properly  considered  in  relation  to  an  alteration  of 
circumstances  to  allow  the  hereditament  to  be  valued  again.  ...  I  lav 
down  no  general  proposition  of  law  beyond  this — that  the  statute  has  to  be 
construed  in  each  case  and  applied  to  the  circumstances  of  each  case." 

And  Lord  Shand  said  (c)  with  reference  to  s.  47  : 
'■  If  you  are  to  read  those  words  '  is  from  any  cause  increased  or  reduced 
in  value '  in  the  wide  sense  which  is  contended  for  by  the  appellants,  it 
appears  to  me  that  you  would  have  no  longer  a  quinquennial  valuation — it 
would  come  to  be  substantially  an  annual  valuation  by  the  mere  proof  that 
the  value  of  the  subject  had  from  some  cause  or  other  (I  do  not  care  what  it 
may  be)  either  appreciated  or  depreciated.  I  do  not  think  that  can  be  the 
sound  reading  of  the  statute.  The  cases  have,  perhaps,  gone  rather  far  in 
that  direction.  I  am  of  opinion  that  it  must  be  something  analogous — not 
necessarily  closely  analogous,  but  still  analogous — to  the  case  that  is  there 
put  of  •  the  addition  thereto  or  the  erection  thereon  of  any  building,'  or  for 
some  similar  cause  such  as  would  atfect  the  appreciation  or  depreciation  of 
the  particular  building  with  which  you  are  dealing." 

(./•)  See  [19U0]  A.  C.  at  pp.  51(5,  517,  :)20,  r)23  :  Kyde  and  Koiistam's  Kat.  App. 
(1S«,)4-_1904),  at  pp.  207,  20S,  212.  214. 

(y)  [190U]  A.  C.  at  pp.  51<t,  .)20  ;  Rvde  and  Konstam's  Kat.  App.  (18r»-t— llt04), 
at  p.  211. 

(c)  [190(1]  A.  C.  at  pp.  .j21  ;  Kyde  and  Konstam's  IJat.  App.  (1894—1904), 
at  p.  212. 
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And  Lord  Davey  said  (a)  with  reference  to  the  introductory 
clause  of  s.  47  : 

"  Those  words  cannot  be  confined  to  structural  alteration  or  addition  or 
anything  of  that  kind,  but  I  think  that  the  words  '  from  any  cause'  are  to  be 
read  as  ejusdem  generis  in  this  sense — it  must  be  a  cause  which  atfects  the 
value  of  the  particular  property.  .  .  .  It  is  not  sufficient  to  say  that 
there  has  been  an  alteration  in  value,  but  you  must  also  point  to  some 
definable  cause  to  which  that  alteration  is  due,  and  that  cause  must  be  one 
which  atfects  the  assessable  value  of  the  particular  property.  It  may  affect 
the  assessable  value  of  other  properties  as  well,  but  it  must,  in  my  opinion, 
be  a  cause  which  directly  affects  the  assessable  value  of  the  particular  here- 
ditament in  question.  ...  A  mere  alteration  in  value  is  not  sufficient. 
What  I  understand  to  have  been  found  is  that  there  has  been  an  alteration 
in  the  value  of  these  premises  by  way  of  increase  in  the  period  between 
April,  1896,  and  October,  1896,  but  that  that  alteration  is  due  to  a  general 
increase  in  the  value  of  public-house  property  in  the  metropolis.  I  do  not 
think  that  is  sufficient." 

The    meaning    of    a    "  change    of    circumstances." — In   the 

previous  paragraph  it  has  been  shown  that  the  House  of  Lords 
have  decided  that,  in  order  to  warrant  the  insertion  of  a  heredita- 
ment in  a  provisional  or  supplemental  list,  there  mast  be  a  change 
of  circumstances  specially  aflPecting  the  value  of  that  particular 
hereditament  ;  but  the  House  of  Lords  did  not  define  what  change 
of  circumstances  would  be  sufficient.  A  few  cases  are  here 
collected  as  instances  of  the  way  in  which  the  London  quarter 
sessions  have  interpreted  the  decision  of  the  House  of  Lords. 

In  Stunt  \.  Leicis/iam  Union  (b),  the  owner  of  eight  small  houses, 
in  March,  1900,  made  a  return  under  s.  55  of  the  Valuation 
(Metropolis)  Act,'  18G9,  showing  the  rent  of  each  house  to  be 
75.  6d.  per  week.  On  April  16th,  1900,  he  raised  the  rent  of  each 
house  to  9s.  per  week,  but  this  fact  did  not  become  known  to  the 
overseers  until  April,  1901,  when  they  increased  the  assessment 
entered  in  the  quinquennial  list  (which  was  probably  based  on  the 
return  made  in  March,  1900)  from  IIZ.  to  121.,  and  entered  the 
property  first  in  a  provisional  list,  and  then  in  the  supplemental 
list  made  in  1901.  The  London  quarter  sessions  upheld  the 
supplemental  list  (c).  This  decision  may,  perhaps,  have  been 
based  on  the  ground,  not  that  there  was  an  alteration  of  value 
within  the  year,  but  that  the  assessment  in  the  quinquennial  list 
w'as  based  on  a  misleading — or  even  fraudulent — return,  and  that 
the  appellant  could  not  bo  allowed  to  take  advantage  of  his  own 
wrong. 

(«)  [1900]  A.  C.  at  pp.  523.  521  ;  Rrde  and  Konstam's  Rat.  App.  (18  9i— 1904), 
at  pp.  215.  216. 

(ft)  (-1902),  Ryde  and  Konstam's  Rat.  App.  (1894—1904),  68  ;  66  J.  P.  167. 

(0  This  decision  was  confirmed  in  Kijtfin  v.  Woolwich  Union  (1903), 
■67  J.  P.  100. 
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In  Peat  v.  Westininsfei'  ^issessnient  Committee  (</),  the  appellant 
objected  to  the  ([uinqnennial  list  made  in  1900,  and  contended  that 
the  assessment  of  his  house  should  be  reduced  because  he  had  taken 
II  newjease  (which  had  not  yet  been  actually  ^ranted)  at  a  reduced 
rent.  The  assessment  committee  promised  to  reconsider  the  assess- 
ment when  the  lease  had  been  (^ranted.  The  lease  was  eventually 
granted  in  November,  1901,  but  the  assessment  committee  refused 
to  insert  the  house  in  the  supplemental  list  made  in  1902.  On 
appeal,  the  London  quarter  sessions  ordered  the  house  to  be 
inserted  in  the  su[)plemental  list.  Here  again  the  decision  may 
have  l)een  based  on  special  grounds,  vi/.,  that  the  assessment 
committee  by  their  promise  to  reconsider  the  assessment  might 
have  induced  the  ap})ellant  to  abstain  from  appealing  against  the 
quinquennial  list,  and  tlierefore  were  estopped  from  disputing  his 
right  to  be  put  in  a  supplemental  list. 

In  Klahei'  v.  Maijoi\  etc.  of  Westminster  (^e),  the  premises  in 
question  had  been,  as  a  tem})orary  tirrangement,  entered  in  the 
su[)pleniental  list  made  in  1902  at  a  reduced  assessment,  the 
premises  being  temporarily  let  to  a  tenant  at  3/.  a  week.  In 
January,  1903,  they  were  let  on  lease  at  400/.  per  annum,  and 
were  entered  in  the  supplemental  list  made  in  May,  1903,  at  a  higher 
figure.  Xo  other  change  of  circumstances  was  suggested.  The 
new  tenant  contended  (1)  that  a  new  letting  at  an  increased  rent 
was  not  sufficient  reason  for  entering  the  premises  in  the  supple- 
mental list  made  in  1903,  and  (2)  that  he  could  not  be  bound  by 
any  arrangement,  to  Avhich  he  was  not  a  part}',  made  with  the 
previous  occupier.  The  quarter  sessions,  however,  confirmed  the 
assessment.  It  must  be  noticed  that  if  the  entrv  in  the  list  of  1903 
was  irregular,  because  there  had  been  no  change  of  circumstances, 
the  entry  in  the  list  of  1902  was  equally  irregular  ;  and  therefore 
the  assessment  previously  entered  in  the  quinquennial  list  of  1900 
should  have  remained  unaltered,  if  the  strict  letter  of  the  law  were 
to  be  followed. 

Within  what  time  the  alteration  must  take  place. — In  order 
to  warrant  the  insertion  of  a  hereditament  in  a  supplemental  list,, 
it  must  be  shown  that  an  "  alteration  "  has  taken  place  "  during 
the  preceding  twelve  months"  (/').  By  s.  ■i  of  the  Valuation 
(Metropolis)  Act,  18G9,  "the  term  'year'  means  the  twelve  months 
commencing  with  the  Gth  of  April  and  ending  with  the  succeeding 
5th  of  April  ;  and  words  referring  to  a  year  refer  to  the  same 
period."  It  seems  clear  that  the  "  twelve  months  "  mentione<l  in 
the  words  above  quoted  from  s.  4G  of  the  same  Act,  must  be  taken 
to  mean  the  "  year "  as  above   defined,  and  this  view  has  been 

(<Z)  (1903),  67  J.  p.  100. 

(c)  (1904),  Ryde  and  Konstam's  Kat.  App.  (1894—1904),  365  ;  68  J.  P.  136. 

(/)  See  the  Valuation  (Metropolis)  Act,  1869,  s.  46,  Appendix  II.,  irtfra. 
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"enerally  acted  upon  in  practice  (rf).  The  effect  i.s  that,  where  a 
su[)plemental  list  is  made,  the  "alteration"  takes  ])lace  in  one 
"  year "  (ending  on  April  5th),  the  list  is  made  in  the  next 
'"year,"  and  comes  into  force  at  the  commencement  of  the 
third  "Year"(/0. 

As  to  a  provisional  list  there  is  a  difficulty.  By  s.  47  of  tho 
Valuation  (Metropolis)  Act,  18(J9,  "if  in  the  course  of  any  year  the 
value  of  any  hereditament  is  increased  or  reduced,"  the  overseers 
may  make  a  [)rovisional  list  "  containing  the  gross  and  rateal^l© 
value  as  so  increased  or  reduced  of  such  hereditament."  In  JR.  v. 
St.  Mary,  Bermondsey  (J),  Hawkins,  J.,  appears  to  have  held  that 
a  provisional  list  can  only  be  made  where  the  value  is  increased  or 
i-educed  within  the  year  in  which  the  list  is  matle.  If  carried  out 
strictly,  this  decision  would  work  considerable  hardshij),  where  the 
hereditament  was  partly  destroyed  by  fire,  say  on  April  5th,  1903  ; 
when  it  would  be  impossible  for  the  overseers  to  make  a  ])rovisional 
list  in  that  "year,"  and  the  supplemental  list  made  in  1903  would 
not  come  into  force  until  April  6th,  1901. 

Refusal  of  overseers  to  make  a  supplemental  list. — ^The 
difficulties  which  arise  in  the  case  of  a  })rovisional  list  (/.■),  do  not 
apply  where  overseers  refuse  to  make  a  supj)lemental  list,  or  refuse 
to  enter  a  particular  hereditament  in  a  supplemental  list.  By  s.  11 
of  the  Valuation  (Metropolis)  Act,  1869  (/),  the  ratepayer  may 
object  before  the  assessment  committee  on  the  ground  that  he  is 
aggrieved  "l)y  reason  of  the  omission  of  a  matter"  (e.o.,  the  valua- 
tion of  his  own  property)  from  the  supplemental  list,  "or  by  reason 
of  such  a  valuation  list  as  is  required  by  this  Act  not  having  been 
transmitted  by  the  overseers  to  the  assessment  committee."  If  the 
assessment  committee  disallow  the  objection,  a  right  of  ap^ieal  is 
given  by  s.  32  to  the  assessment  sessions,  now  the  Loudon  quarter 
sessions  (/«). 

Summary  of  procedure  in  making  proyisional  lists. — Pro- 
visional lists  are  peculiar  to  the  metropolis,  there  being  nothing 
to  correspond  to  them  in  the  machinery  in  operation  otitside  the 
metropolis.  The  question,  what  are  the  conditions  precedent  to 
the  making  of  a  provisional  list  has  been  already  considered   (n)  ; 

(//)  See  L'.  V.  Xfiv  Hirer  Co.  (1879),  4  Q.  B.  D.  309,  at  p.  311  (paras.  15  and  17  of 
case)  ;  London  and  Sonth  Westrvn  Bail.  Co.  v.  Lamhcth,  Kyde's  Kat.  App.  (1886 — 
189U),  183,  at  p.  187  ;  Dudin  v.  St.  Ol/irc\s  Union,  ibid.,  p.  202. 

(/()  See  Valuation  (Metropolis)  Act,  1869,  s.  43. 

0)  (1884),  14  Q.  13.  D.  3.")1,  at  p.  3.")7.  Note  that  the  judgment  appears  to  adopt 
the  view  than  an  appeal  would  lie  against  a  provisional  list  :  this  view  has  since  been 
■  held  to  be  wrong  :   ride  infra,  p.  6-36. 

(/O    Vide  infra,  pj).  (;6U— 663. 

(Z)  This  section  is  applied  to  supplemental  lists  by  s.  46  (.3),  (4). 

(/«)    Vide  infra,  p.  670. 

(?0  Supra,  pp.  648  et  scq. 
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and  it  is  proposed  first  to  draw  attention  to  the  difference,  iu 
procedure  and  effect,  between  a  provisional  list  and  a  supplemental 
or  quinquennial  list. 

The  procedure  with  regard  to  provisional  lists  is  entirely  con- 
tained in  s.  -47  of  the  Valuation  (Metro])olis)  Act,  18011.  The  main 
])oints  of diffV>rence  are  as  follows  :  A  provisional  list  maybe  made 
at  any  time  in  the  course  of  any  year,  and  none  of  the  times  (o) 
prescribed  by  s.  4l2  of  the  Valuation  (Metropolis)  Act,  1869,  are 
applicable  :  as  soon  as  it  is  aj)proved  by  the  assessment  committee 
it  affects  the  then  current  poor  rate  ;  it  continues  in  operation  only 
until  the  first  list  (supplemental  or  other)  which  is  subsequently 
made  comes  into  force  ;  and  "if  when  the  next  revision  of  the 
valuation  list  takes  place  the  list  as  approved  and  altered  on 
appeal  (p)  contains  a  smaller  value"  than  that  stated  in  the  pro- 
visional list,  the  amount  of  rate  or  tax  overpaid  in  consequence  of 
the  larger  value  having  been  stated  in  the  provisional  list  is  to  be 
repaid  or  allowed  (</).  Again,  an  appeal  lies  to  the  special  sessions 
or  assessment  sessions  (now  the  London  quarter  sessions)  {r)  against 
a  supplemental  or  quinquennial  list  {s)  ;  but  though  a  provisional 
list  is  subject  to  revision  by  the  assessment  committee  (t),  no 
appeal  lies  from  their  decision  thereon  (u).  In  the  case  cited  in 
the  note,  the  court  had  to  decide  only  whether  an  appeal  lay  to 
special  sessions,  but  the  reasoning  is  equally  applicable  to  the  right 
of  appeal  to  the  assessment  sessions  (now  the  London  quarter 
sessions).  The  I'ight  of  appeal  against  a  supplemental  or  quin- 
quennial list  depends  on  s.  46  (4)  of  the  Valuation  (Metropolis) 
Act,  1869,  under  which  those  lists  come  into  force  "  subject  to  the 
same  conditions  as  the  valuation  list  made  in  the  first  year  after  the 
passing  of  this  Act."  These  conditions  include  the  ratepayer's 
right  of  objection  and  appeal  under  ss.  11,  19,  and  32.  But  there 
is  nothing  in  s.  47  (which  deals  with  the  making  of  a  provisional 
list)  to  correspond  with  the  words  above  quoted  from  s.  46  (4). 
Moreover,  by  s.  47  (8)  it  is  implied  that  there  can  be  no  appeal 
pending  so  as  to  delay  the  operation  of  the  provisional  list  ;  and 
the  provision  in  s.  47  (10)  for  repayment  in  case  of  over-assess- 
ment is  intended  to  prevent  the  want  of  a  right  of  appeal  from 
working  injustice. 

Rightly  or  wrongly,  the  view  that  no  appeal  lies  against  a 
provisional  list,  has  been  in  practice  acted  upon  ever  since  the 
passing  of  the  Valuation  (Metropolis)  Act,  1869,  by  both  the 
assessment  sessions  and  the  London  quarter  sessions. 

0')  These  times  apply  equallj-  to  quinquennial  and  to  supplemental  lists. 
(/;)  These  words  apparently  mean  ■'  if  altered  on  appeal,  as  so  altered." 
(^)  The- provisions  as  to  repayment  are  discussed  infra,  pp.  6.39,  660. 
(r)    Vide  infra,  p.  670. 

Is)  Valuation  (Metropolis)  Act,  1869,  ss.  19,  32.  and  46  (3),  (4). 
(0  For  the  powers  of  the  committee  on  such  revision,  vide  infra,  p.  657. 
(«)  FuUiuiii  Union  v.  Wells  (1888),  20  Q.  B.  D.  749  ;  59  L.  T.  103  ;  36  W.  R. 
-858. 
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Powers  of  assessment  committee  on  revision  of  provisional 

list.— The  Valuation  (Metropolis)  Act,  1869  (.v),  by  s.  47  (3),  (4), 
expressly  provides  that  objections  may  be  made  before  the  assess- 
ment committee  against  a  provisional  list  ;  and  by  sub-s.  (6), "  The 
committee  shall  hear  and  determine  on  the  objection  in  the  same 
manner  as  if  it  were  an  objection  to  a  valuation  list  [_i.e.,  a  sup- 
plemental or  quinquennial  list],  and  may  make  such  order  as 
they  think  just."  It  must  be  noticed  that  the  section  does  not  in 
terms  make  applicable  to  provisional  lists  all  the  powers  of  the 
assessment  committee  with  regard  to  quinquennial  or  supplemental 
lists,  and  therefore  it  is  not  clear  whether  the  committee  have 
power  to  alter  the  valuation  stated  in  a  provisional  list  (where  no 
objection  is  made  to  it),  in  the  same  way  as  they  have  power  to 
alter  a  quinquennial  or  supplemental  list  (//).  It  is  true  that 
sub-s.  (7)  says  that  the  committee  shall  return  to  the  overseers  a 
copy  of  the  provisional  list,  "with  any  alteration  made  in  it  by 
the  committee  "  ;  but  these  words  may  refer  to  an  alteration  made 
in  deciding  on  an  objection,  and  do  not  necessariJij  imply  that  the 
committee  have  power  to  make  ail  alteration  where  no  objection 
has  been  made. 

Period  during  which  a  provisional  list  is  to  operate. — By 

s.  47  (3)  of  the  Valuation  (Metropolis)  Act,  1896,  (r),  on  the 
receipt  of  the  provisional  list  (from  the  overseers),  the  clerk  of 
the  assessment  committee  shall  serve  on  the  occupier  {a)  of  any 
hereditament  to  which  the  list  relates  a  copy  of  so  much  of  the 
list  as  relates  to  that  hereditament,  together  with  a  notice  specify- 
ing the  day  before  which  objections  may  be  made.  Sub-sections 
(4) — (7)  provide  for  the  hearing  of  objections,  and  after  these 
have  been  decided,  or  on  the  expiry  of  the  time  for  making 
objections,  the  committee  are  to  return  a  copy  of  the  list  (signed 
by  their  clerk)  to  the  overseers.  And,  by  s.  47  (8),  a  provisional 
list,  signed  by  the  clerk,  "  shall  have  operation  from  the  date  of 
the  service  by  the  clerk  of  the  assessment  committee  of  a  copy  of 
the  list  and  notice  on  the  occupier,  and  shall  continue  in  force 
until  the  first  list  (supplemental  or  other)  which  is  subsequently 
made  comes  into  force."  So  that  when  the  list  has  been  revised 
by  the  assessment  committee,  it  will  relate  back,  or  "have  opera- 
tion "  from  an  earher  date.  This  result  renders  it  difficult  to 
construe  strictly  s.  47  (9),  which  enacts  that  "  upon  a  provisional 
list  coming  into  operation  the  overseers  shall  make  such  entries  in 
the  rate  book  for  the  then  current  poor  rate  as  will  bring  the  same 

(ar)  See  Appendix  II.,  infra. 

(y)   Vide  supra,  pp.  637,  638,  and  pp.  525—527.  (r)  See  Appendix  II. 

(«)  This  notice  must  apparently  be  served  on  the  owner  or  lessee  where  he  is  liable 
to  be  a.ssessed  in  the  place  of  the  occupier  :  see  the  Valuation  (Metropolis)  Amend- 
ment Act,  1884,  s.  2,  in  Appendix  II. 
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into  conformity  with  sucli  list,  and  shall  also  enter  therein  the  date 
at  which  such  list  is  to  come  into  operation."  It  seems  impossible 
to  make  any  distinction  between  the  date  at  which  the  list  is  to 
"  come  into  o])eration,"  and  the  date  from  which  it  is  to  "  have 
operation."  But  as  the  list  M-ill  not  be  signed  by  the  clerk  of  the 
assessment  committee  until  fourteen  days  at  least  (A),  or  (if  objec- 
tions are  made)  possibly  a  much  longer  time  has  elapsed  since  the 
date  from  which  it  is  to  "  have  operation,"  it  seems  impossible  to 
construe  the  opening  words  of  s.  -47  (9)  as  meaning  ''^  immediatehi 
upon  a  list  coming  into  operation."  If  it  be  suggested  that  the 
overseers  are  to  wait  until  the  provisional  list  is  signed  by  the 
committee,  and  then  make  the  necessary  alterations  in  the  rate,  a 
difficulty  may  arise  where  the  provisional  list  shows  a  lower 
valuation  than  the  list  previously  in  force.  For  in  the  interval 
between  the  receipt  of  the  list  by  the  committee  and  the  signing  of 
it  by  their  clerk,  a  rate  may  have  been  made,  and  a  distress  warrant 
may  have  been  applied  for.  It  may  be  doubted  whether  in  such  a 
case  the  magistrate  could,  by  means  of  an  adjournment,  in  effect 
refuse  to  o-rant  a  distress  warrant  until  the  assessment  committee 
had  signed  the  provisional  list  :  for,  in  such  matters  (for  some 
purposes  at  least),  the  magistrate  acts  ministerially  and  not 
judicially,  the  rate  being  good  on  the  face  of  it  (*?).  It  seems, 
however,  that  the  magistrate  (if  he  doubted  whether  a  distress 
warrant  ought  under  the  circumstances  to  issue)  might  state  a 
case  for  the  opinion  of  the  King's  Bench  Division  {d). 

By  s.  47  (8)  of  the  Valuation  (Metropolis)  Act,  1869  (e),  a 
provisional  list  "  shall  continue  in  force  until  the  first  list  (supple- 
mental or  other)  tchlch  is  suhsequentlij  made  comes  into  force."  If 
a  provisional  list  comes  into  force  on  May  1st,  1905,  it  will 
continue  in  force  until  April  6th,  1906,  on  which  date  the 
quinquennial  list  made  in  1905,  will  come  into  force  (/).  This 
quinquennial  list  ought  to  be  finally  approved  by  the  assessment 
committee  before  November  1st,  1905  (ci).  If  this  is  done,  and 
a  provisional  list  is  made  in  December,  1905,  that  provisional  list 
will  continue  in  force  until  April  6th,  1907,  on  which  date  the 
supplemental  list  made  in  1906  will  come  into  force.  But  if  a 
provisional  list  is  made  in  August,  1905,  that  is,  after  the  quin- 
quennial list  has  been  signed  by  the  overseers,  and  before  it  has 
been  finally  approved  by  the  assessment  committee,  it  is  not  very 
clear  whether  the  quinquennial  list  must  be  regarded  as  "  subse- 
quently made  "  ;    and  on  this  depends  the  question  whether  the 

(J)  See  Valuation  (Metropolis)  Act,  1869,  s.  47  (8). 

(c)  See  R.  v.  Handdcy  (18S1),  7  Q.  B.  D.  398  ;  and  pp.  (516.  G17,  supra. 

(d)  See  R.  v.  Mm/or  of  London  (1887),  57  L.  T.  491  ;  Fourth  City  Mutual 
Jiuildiuf/  Socirty  V.  Fast  JLnn,  [1892J  1  Q.  B.  661  ;  vide  supra,  p.  624. 

(e)  See  Appendix  II.,  infra. 

If)  See  Valuation  (Metropolis)  Act,  1869,  s.  43.  ($r)  See  s.  42  (8). 
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provisional  list  will  last  till  April  6th,  1906,  or  April  6th,  1907. 
In  a  sense,  the  quinquennial  list  is  "  made  "  when  it  is  deposited 
by  the  overseers  (A)  ;  but  the  list  so  "  made  "  is  inoperative  unless 
it  is  approved  by  the  assessment  committee,  who  may  alter  every 
entry  in  the  list.  There  is,  therefore,  some  ground  for  contending 
that  a  valuation  list  is  not  completely  "  made  "  until  it  has  been 
finally  approved  by  the  assessment  committee. 

The  question  whether  a  provisional  list  under  such  circumstances 
is  in  force,  or  not,  is  important  for  two  reasons  :  (1)  because  it 
determines  whether  it  is  necessary  to  appeal  against  the  quin- 
quennial list  in  order  to  get  that  list  altered  ;  ( 2)  because  even  if 
the  assessment  committee  agree  with  the  ratepayer  as  to  the  basis 
of  rating,  that  agreement  does  not  bind  the  overseers,  and  the 
ratepayer  is  not  protected  (/).  This  latter  difficulty  is  of  less 
importance  than  it  was  formerly,  because  under  the  London 
Government  Act,  1899,  s.  11  (1),  and  s.  13  (k),  the  council  of  each 
metropolitan  borough  acts  as  the  overseers  of  each  parish  in  the 
borough,  and  where  the  whole  of  a  union  is  in  the  borough  appoints 
the  assessment  committee. 

The  duration  of  a  provisional  list  has  been  considered  at  the 
London  quarter  sessions  (/),  but  there  has  been  no  express 
decision  on  the  points  above  referred  to. 

Effect  of  provisional  list :  repayment  of  excess. — The  object 
of  the  statute  in  directing  the  making  of  provisional  lists  was  no 
doubt  to  provide  a  speedier  means  of  correcting  valuations  than  is 
given  by  a  supplemental  or  quinquennial  list,  which  can  only  be 
made  in  April  or  May,  and  does  not  come  into  force  until  the 
following  April  (>n).  By  s.  47  (9)  of  the  Valuation  (Metropolis) 
Act,  1869,  the  current  poor  rate  is  to  be  altered  in  conformity  with 
the  provisional  list  upon  its  coming  into  operation  ;  and  by 
s.  1:7  (10),  "  a  provisional  list  during  the  time  that  it  is  in  force, 
shall  be  deemed  to  form  part  of  the  valuation  list  for  the  time 
being  in  force,  and  shall  (so  far  as  is  necessary)  be  substituted  for 
so  much  of  that  valuation  list  as  relates  to  the  same  hereditament  "  ; 
rates  (including  the  current  poor  rate)  and  taxes  are  to  be  based 
on  the  provisional  list  ;  "  but  if,  when  the  next  revision  of  the 
valuation  list  takes  place,  the  list  as  approved  and  altered  on 
appeal  (/i)  contains  a  smaller  value  for  the  hereditament  comprised 
in  a  provisional  list  than  the  value  stated  in  such  provisional  list, 

(/O  See  ss.  6  and  42  (1). 

(0   C^.  R.  V.  Marxham  (1883),  50  L.  T.  142,  stijira,  p.  642. 

(Ji)  See  Appendix  II.,  infra. 

(Z)  See  Taylor  v.  St.  'Glare's  Uiihm,  Kyde's  Kat.  App.  (l.SS(5_1890),  117; 
Dudm  V.  St.  Olare'.'i  UnJon,  ihid.,  p.  202. 

(ill')  See  ss.  6,  42  (1),  and  the  definition  of  "  year  "  in  s.  4. 

(«)  It  seems  clear  that  this  means,  "  if  altered  on  ajipeal,  as  so  altered,"  and  that 
the  provision  as  to  repayment  is  not  limited  to  cases  where  there  has  been  an  altera- 
tion on  appeal. 

2  u  2 
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the  iiniounl"  of  rate  or  tax  which  has  been  overpaid  in  eonsequonee 
of  the  larger  value  having  h^en  stated  shall  he  re[)aid  or  allowed."' 
The  provision  for  repayment  is  no  douht  intended  to  prevent 
injustice  from  being  caused  l)y  the  non-existence  of  anv  right  of 
appeal  against  a  provisional  list  (o),  but  it  is  not  clear  that  this, 
object  has  been  effected.  For  the  scheme  assumes  that  when  the 
next  supplemental  list  is  made,  the  hereditament  will  exist,  and 
will  consist  of  the  same  buildings,  in  the  same  circumstances,  as 
when  the  provisional  list  was  made,  li'  the  hereditament  is  a 
temporary  structure  (such  as  a  circus  or  exhibition)  which  is 
removed  before  the  su[)plemental  list  is  nuide,  it  will  not  appear  in 
that  list  at  all,  and  there  will  be  nothing  with  which  to  compare 
the  valuation  in  the  provisional  list.  Again,  suppose  the  rateable 
value  of  property  (really  worth  5,000/.)  is  wrongly  put  in  a 
l)rovisioual  list  at  6,000/. :  and  suppose  that  In'  the  time  the  next 
supplemental  list  is  made  the  opening  of  a  new  bridge  or  street,  or 
the  completion  of  additional  buildings  on  the  premises,  increases 
the  true  value  to  6,000/.,  and  this  value  is  rightly  stated  in  the 
supplemental  list  (either  on  appeal  or  on  objection  before  the 
assessment  committee)  ;  then  that  list  will  not  show  "  a  smaller 
A^alue  for  the  hereditament  comprised  in  the  provisional  list  than 
the  value  stated  in  such  provisional  list,"'  and  the  scheme  for 
repayment  in  s.  47  (10)  of  the  Valuation  (Metropolis)  Act,  1869, 
will  not  apply,  although  the  ratej)ayer  will  hav(>  l)een  l)aying  rates 
on  an  assessment,  which  is  too  high  by  1000/.  In  any  event  the 
scheme  of  s.  47  (10)  provides  no  remedy  for  the  hardship  involved 
in  having  to  pay  rates  (enforceable  by  distress,  though  wrongly 
imposed),  and  having  to  wait  for  a  considerable  period  (possibly 
more  than  a  year)  before  obtaining  repayment. 

Refusal  of  overseers  to  make  provisional  list. — By  s.  47  (1) 

of  the  Valuation  (Metropolis)  Act,  1<S61»  (/>),  if  in  the  course  of 
any  year  the  value  of  any  hereditament  is  increased  or  reduced  in 
certain  specified  ways  ((j),  "the  overseers  .  .  .  inaf/,  and  on 
the  written  requisition  of  the  assessment  committee  or  of  any 
ratepayer  of  the  union  or  of  the  surveyor  of  taxes  .  .  .  's/iall, 
send  to  the  assessment  committee  a  provisional  list  containing  the 
gross  and  rateable  value  as  so  increased  or  reduced  "  ;  and  by 
sub-s.  (2),  if  the  overseers  make  default  for  fourteen  da3-s,  then 
"the  assessment  committee  shall  appoint  a  person  to  make  such 
pro\'isional  list."  The  cases  decided  on  these  sub-sections  are  not 
very  clear,  but  the  effect  appears  to  be  as  follows  :  the  overseers 
have  jurisdiction  in  the  first  instance  to  consider  the   question  of 

(d)    M/Jr  xiqira,  p.  «J5C>.  (^0  ^^e  Appendix  II..  hifra. 

{q)  The  question,  what  is  a  sufficient  increase  or  recluction  to  warrant  a  provisional 
list,  is  considered,  svpra,  pp.  648,  (il'.t. 
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fact  whether  the  value  of  the  hereditament  has  been  increased  or 
reduced  ;  and  their  decision  on  this  question  cannot  be  reviewed  Ijy 
the  King's  Bench  Division  on  an  application  for  a  mandamus  (?■). 
If  the  overseers  refuse  to  make  a  provisional  list,  and  the  applicant 
can  make  out  n  prima  facie  case  of  increase  or  reduction  in  value, 
the  assessment  committee  must  appoint  some  person  to  make  a 
provisional  list,  though  apparently  the  person  so  appointed  (or  the 
assessment  committee  on  hearing  objections  against  the  list  when 
made)  may  decide  that  the  value  has  not  in  fact  been  increased  or 
reduced  (*').  And  it  seems  that  the  decision  on  this  question  of 
fact  cannot  be  reviewed  by  the  King's  Bench  Division  (i),  but 
if  the  committee  decide  that  as  a  matter  of  law  the  increase  or 
reduction  in  value  is  not  sufficient  to  warrant  the  making  of  a 
provisional  list,  this  decision  can  be  reviewed  by  the  King's 
Bench  Division  {n). 

Where  the  overseers  decide  that  the  increase  or  reduction  in 
value,  which  they  find  to  exist  in  fact,  does  not,  as  a  matter  of  law, 
warrant  the  making  of  a  provisional  list,  the  proper  course  appears 
to  be  to  wait  till  the  assessment  committee  have  either  appointed 
or  refused  to  ap})oint  a  person  to  make  a  provisional  list.  If  the 
committee  wrongly  refuse,  a  mandamus  against  tJiem  can  be 
obtained  ;  whether  it  could  also  be  obtained  against  the  overseers 
is  not  absolutely  clear  (.r). 

In  one  case  (f/),  where  the  overseers  refused  to  make  a  pro- 
visional list  showing  a  reduced  value,  an  attempt  was  made  to  pro- 
ceed by  way  of  injunction,  restraining  the  overseers  from  recover- 
ing; rates  on  the  hioher  assessment.  Save  that  the  (jourt  of 
Appeal  held  that  such  proceedings  could  not  be  commenced  with- 
out the  issue  of  a  writ,  no  decision  was  given,  as  the  parties 
settled  the  case. 

Apart  from  the  question  whether  proceedings  by  way  of  injunc- 
tion could  be  maintained,  the  result  appears  to  be  that  if  the  over- 
seers and  the  assessment  connnittee  decide  as  a  fact  that  the  value 
of  a  hereditament  has  not  in  the  course  of  the  year  been  increased 
or  reduced,  a  ratepayer  has  no  means  of  enforcing  his  claim  to 
have  his  pi-operty  inserted  in   a  provisional  list,   but  must  wait 

(/•)  li.  V.  St.  Jfari/,  BermondM'n  (1884),  14  Q.  B.  D,  3ol.  It  must  be  noticed 
that  in  this  ease  Hawkins,  J.  (14  Q.  B.  D.,  at  p.  3o6),  assumed  that  an  appeal  lay 
against  a  provisional  list.  This  assumption  is  now  held  to  be  wrong  :  see  FulJiam 
Union  V.  Wells  (1888).  20  Q.  B.  1).  749,  .^upra,  p.  (i56. 

(*)  R.  V.  St.  Mary,  Islunjtotl  (1887),  19  Q.  B.  ]),  .529  ;  Ryde's  Rat.  App.  (1886— 
1890),  272. 

(0  This  seems  to  follow  from  R.  v.  St.  Mary,  Bevmondsey,  siijjra. 

(?a)  R.  v.  St.  Mary,  Islington,  supra. 

(.r)  In  R.  V.  St.  Mary,  Bi;rinondsey,  xiipra,  the  ground  for  refusing  the 
mandamus  was  not  that  mandamus  was  not  the  most  convenient  remedy. 

(y)  Surrey  Commercial  Dock  Co.  v.  St.  Mary,  Rotlirrhitlw,  Ryde's  Rat.  App. 
(1^80—1890),  29  n. 
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until  the  next  supplemental  or  quinquennial  list  is  made,  when,  if 
the  property  is  not  inserted  in  the  list  at  a  reduced  value,  he  can 
ap])eal  against  the  list  to  quarter  sessions. 

In  order  to  avoid  the  responsibility  of  causing  an  application 
to  be  made  for  a  mandamus,  in  one  or  two  instances  overseers 
have  adopted  the  plan  of  sending  in  as  a  provisional  list  a  mere 
copy  of  the  list  already  in  force.  Such  a  practice  cannot  logically 
be  supported  ;  for  a  provisional  list  can  only  be  made  in  the  cir- 
cumstances specified  in  the  introductory  clause  of  s.  47  of 'the 
Valuation  (Metropolis)  Act,  l66d,  viz.,  "  If  in  the  course  of  any 
year  the  value  of  any  hereditament  is  increased  ...  or 
reduced  ;  "  and  a  provisional  list,  which  itself  negatives  the  con- 
ditions on  which  alone  such  a  list  can  legally  be  made,  is  on  the 
face  of  it  a  nullity  (z). 

Means  of  disputing  validity  of  provisional  list. — We  have 
already  seen  that  there  is  no  appeal  to  (piarter  or  special  sessions 
against  a  provisional  list  (a).  It  remains  to  be  considered  whether 
there  are  any  other  means  of  disputing  a  rate  based  on  a  pro- 
visional list.  In  this  paragraph  we  are  of  course  dealing  with 
objections  to  a  rate,  which  are  founded  on  the  alleged  invalidity 
of  the  provisional  list  on  which  it  is  based.  Objections  to  a  rate 
on  the  ground  of  the  invalidity  of  the  rate  itself  (e.f/.,  on  the 
ground  that  the  wrong  person  is  rated,  or  that  the  property  is 
exempt)  can  undoubtedly  be  raised  by  way  of  appeal  (h). 

It  seems  clear  that  if  the  assessment  committee  find  as  a  fact 
that  the  value  of  a  hereditament  has  been  increased  in  the  course 
of  the  year,  and  put  the  hereditament  in  a  provisional  list,  their 
decision  on  this  question  of  the  fact  is  made  final  by  s.  47  of  the 
Valuation  (Metropolis)  Act,  1869.  It  can  hardly  be  argued  that 
the  Act  which  in  the  case  of  a  provisional  list  withholds  the  right 
of  appeal  to  the  sessions,  given  in  the  case  of  other  lists,  intends 
that  the  question  o£  increase  in  value  should  be  liable  to  be  raised 
by  any  proceedings  in  the  High  ( *ourt. 

A  more  difficult  question  would  arise  if  there  Avere  an}'  irregu- 
larity in  the  proceedings  connected  with  the  making  of  a  pro- 
visional list,  which  would  afford  ground  for  contending  that  the 
list  was  a  nullity  ;  e.cf.,  if  the  assessment  committee  a])proved  the 
list  without  hearing  objections  thereto.  By  s.  47  (10)  of  the 
Valuation  (Metropolis)  Act,  1809  (c),  "  A  provisional  list  during 
the  time  that  it  is  in  force  shall  be  deemed  to  form  jiart  of  the 
valuation  list  for  the  time  being   in  force.''     And  by  s.  4.5,  "  The 

(--)  See  the  judgment  of  Grove,  J.,  in  It.  v.  ,St.  Mary,  Brrmondxeii  (1884), 
14  Q.  B.  1).  3.-)l.  at  p.  iJoS. 

(«)  Fnlhiim  Union  v.  Wdls  (1888),  20  Q.  B.  D.  749,  svpra,  p.  6:)G. 

(V)  Mdc  .nijirn,  p.  ()46  ;  see  also  pp.  61(5 — 623  as  to  the  defences  which  can  he  raised 
on  the  hearing  of  the  summons  for  a  distress  warrant  to  enforce  the  rate. 

(je)  See  Appendix  II.,  infni. 
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valuation  list  for  the  time  being  in  force  shall  be  deemed  to  have 
been  duly  made  "  (d).  It  is  not  at  all  clear  that  these  sections, 
read  together,  prevent  a  ratepayer  from  saying  that  a  provisional 
list  is  not  in  force  because  it  is  not  duly  made.  But  this  conten- 
tion must  be  raised  (i£  at  all)  in  one  of  three  ways  (e)  :  (1)  by  an 
action  in  the  High  Court  claiming  an  injunction  against  the  over- 
seers, restraining  them  from  levying  rates  based  on  the  provisional 
list  (/)  ;  (2)  by  an  appeal  to  quarter  sessions  against  each  rate 
based  on  the  provisional  list  on  the  ground  that  the  quinquennial 
(or  last  supplemental)  list  is  made  conclusive  evidence  of  value  by 
s.  45  of  the  Valuation  (Metropolis)  Act,  1869,  and  that  (the 
provisional  list  being  a  nullity)  the  rate  does  not  follow  the 
valuation  list  in  force  ;  or  (3)  by  disputing  the  validity  of  the  rate 
on  the  same  grounds,  when  an  application  is  made  for  a  distress 
warrant  to,  enforce  it. 

It  cannot  be  said  with  confidence  that  any  of  these  methods 
would  be  successful.  Possibly  all  three  methods  might  be  adopted 
simultaneously,  to  insure  the  adoption  of  the  right  remedy,  if 
there  be  one. 

Alteration  of  rates  without  a  provisional  list. — It  may  be 

convenient  here  to  point  out  the  other  methods  available  for  alter- 
ing a  rate,  without  making  a  provisional  list.  The  main  (if  not 
the  only)  object  of  a  provisional  list — as  of  all  other  valuation 
lists — is  to  fix  or  alter  the  valuation  of  property.  There  may, 
however,  be  changes  in  the  occupation  of  property,  which  do  not 
afit'ect  its  value,  and  which  can  be  dealt  with  by  altering  the  rate 
without  touchino-  the  list. 

AVhere  one  tenant  goes  out,  and  another  comes  in,  in  the  middle 
of  the  period  for  which  a  rate  is  made  (the  value  remaining 
unaltered),  or  where  property  is  occupied  for  only  part  of  that 
period,  and  is  unoccupied  for  the  remainder,  the  case  is  dealt  with, 
both  inside  and  outside  the  metropolis,  under  the  Poor  Rate 
Assessment  and  Collection  Act,  1869,  s.  16  (r/)  by  making  an 
entry  in  the  rate  book,  without  altering  the  valuation  list. 

There  are  two  provisions  for  amending  a  rate,  which  are  peculiar 
to  the  metropolis.  By  s.  71  of  the  Valuation  (Metropolis)  Act, 
1869  (A),  a  person  aggrieved  by  any  clerical  or  arithmetical  error 

(r/)  See  the  remarks  on  this  section,  supra,  pp.  642 — 64-i. 

(^')  Apparently  it  would  be  wrong  to  seek  to  remove  the  provisional  list  by 
cirtiorari :  see  R.  v.  Watermen's  Co.,  [1897]  1  Q.  B.  659  ;  R.  v.  Sharman,  [1898] 
1  Q.  B.  578  ;  but  rf.  R.  v.  Bowman,  [1898]  1  Q.  B.  663,  at  p.  667  ;  R.  v.  Chorltoii 
Union.  (1872),  L.  K.  8  Q.  B.  5. 

(/)  An  action  was  brought  in  this  form  in  somewhat  similar  circumstances,  in 
Surrey  Commercial  Dock  Co.  v.  St.  Mary,  Rotherldthe,  Hyde's  Rat.  App.  (1886— 
1890),  29  n,  but  no  decision  was  given,  as  the  parties  agreed  to  a  compromise. 

(^)  32  &  33  Vict.  c.  41,  as  amended  by  45  &  46  Vict.  c.  20  ;  ride  sii2)ra,  pp.  54, 
55.     Both  Acts  are  set  out  in  Appendix  II. 

(/()  See  Appendix  II.,  iiifra. 
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ill  a  rate  may  apph"  to  have  it  amended  by  two  justices  or  a  police 
magistrate.  And  by  s.  72,  whenever  the  name  of  any  person 
liable  to  be  rated  at  the  time  the  rate  is  made,  is  omitted  from 
any  rate,  or  if  any  j)erson  is  therein  described  by  a  wrong  name, 
the  overseers  (on  ajtplying  to  two  justices  or  a  police  magistrate), 
may  have  the  name  inserted,  or  corrected  ;  but  the  person  whose 
name  is  so  inserted  or  corrected  may  appeal  to  quarter  sessions  in 
like  manner  as  he  might  have  ap])ealed  against  the  rate  (/).  It 
has  been  held  {k)  that  an  order  for  the  insertion  or  correction  of  a 
name  under  s.  72  may  be  made  notwithstanding  the  exjtiration  of 
the  })eriod  for  which  the  rate  was  made.  It  is  submitted  that  an 
order  under  s.  71  correcting  a  clerical  or  arithmetical  error  in  a 
rate  may  also  be  made  after  the  expiration  of  the  period  for 
which  the  rate  was  made.  The  same  reasoning  applies  alike  to 
ss.  71  and  72  ;  and  before  the  passing  of  the  Valuation  (Metro- 
polis) Act,  1869,  the  quarter  sessions  (who  were  the  only  authority 
having  power  to  amend  a  rate)  had  j^ower  to  amend  (and  in 
j)ractice  frequently  exercised  that  power)  long  after  the  expiry  of 
the  period  for  which  the  rate  was  made,  and  there  is  nothing  in 
s.  71  or  s.  72  restricting  the  power  to  amend  within  a  shorter 
period  than  that  which  was  open  to  quarter  sessions. 

(<■)  As  to  appeals  against  a  rate  in  the  metropolis,  ride  .<ijipm,  p.  640. 
(4)  Mayor,  etc.  of   We.st minuter  v.  Edgcome  (1901),  liyde  and  Konstam's  Kat. 
App.  (1894— 1904),  257. 
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Against  what  list,  and  to  what  court  an  appeal  lies. — Appeals 
iiiiiy  be  brought  against  (juinqiiennial  lists,  and  also  (as  to 
hereditaments  which  are  or  which  ouoht  to  be  included  therein) 
against  supplemental  lists  (a)  ;  but  there  is  no  right  of  appeal 
against  a  provisional  list(/>). 

In  certain  cases,  a  right  of  appeal  is  given  from  the  decision  of 
tlie  assessment  committee  to  special  sessions  (c),  and  from  special 
sessions  to   the   assessment  sessions,  now  the  county  of  London 

(r/)  See  Valuation  (Metropolis)  Act,  1869,  ss.  1!),  32,  46  (3),  (4),  in  Appendix  II. 
(/»)   Vide  .supra,  \x(Jot3.  (O  See  s.  19,  in  Appendix  II. 
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quarter  sessions  (d)  ;  and  there  is  also  a  right  of  appeal,  in  all 
cases  in  which  there  is  any  right  of  ajjiieal  at  all,  direct  to  the 
London  quarter  sessions  from  the  decision  of  the  assessment 
committee  (e).  In  no  case  is  it  necessary,  and  in  only  a  limited 
number  of  cases  is  it  even  optional,  for  an  appellant  to  go  first  to 
special  sessions. 

By  s.  19  of  the  Valuation  (Metropolis)  Act,  1869,  it  is  enacted 
that  " any  ratepayer  [amongst  other  persons],  so  far  as  i-espects 
the  valuation  list  of  .  .  .  any  parish  in  the  petty  sessional 
division,  may,  if  he"  feels  "aggrieved  by  any  decision  of  the 
assessment  committee  on  an  objection  made  with  respect  to  the 
unfairness  or  incorrectness  of  the  valuation  of  any  hereditament 
included  in  such  list,  but  not  otherwise,  appeal  against  such  decision 
to  the  special  sessions"  (/).  Consequently,  a  ratepayer  cannot 
apjieal  to  special  sessions  on  such  grounds  as  the  following  :  that 
some  hereditament  has  been  wrongly  omitted  from  or  inserted  in 
the  valuation  list  ;  that  the  appellant  is  not  an  occupier  of  the  land 
for  which  he  is  rated  ;  that  he  is  specially  exempt.  And  by  s.  20 
of  the  same  Act,  "  The  justices  in  special  sessions  under  this  Act 
shall  not  hear  any  appeal  touching  any  matter  with  respect  to 
which  notice  of  appeal  to  the  general  assessment  sessions  [now  the 
London  quarter  sessions]  has  been  served  in  manner  prescribed  bv 
this  Act,  and  shall  not  hear  any  apjieal  touching  anv  part  or  alter 
any  part  of  the  valuation  list  except  the  part  relating  to  the  value 
of  an  hereditament  "  ;  and  a  decision  of  special  sessions  is  not  of 
itself  to  affect  the  totals  of  the  gross  and  rateable  values  entered  in 
the  Aiiluation  list. 

The  option  of  appealing  against  a  valuation  list  either  to  special 
sessions  or  quarter  sessions  within  the  metropolis  is  closely 
analogous  to  the  option  of  appealing  against  a  rate  outside  the 
metropolis  either  to  special  sessions  or  quarter  sessions  ;  and 
the  facts  to  be  considered  in  exercising  the  option  (where  it  exists) 
appear  to  be  very  similar  in  both  cases  (o).  It  may  here  be  noted 
that  ss.  6  and  7  of  the  Parochial  Assessments  Act,  183G,  which 
give  a  right  of  appeal  arfainst  a  rate  are  rejtealed  as  to  the 
metropolis  (A). 

Time  for  appealing  to  special  sessions,  and  conditions 
precedent. — In  ev(M-y  jietty  sessional  divisit)n  in  tlie  metrojiolis 
the  justices  for  that  division  must  hold  a  special  sessions  for 
hearing  appeals  imder  the  Valuation    (Metropolis)    Act,  1809.   at 

((T)   Vide  infi'fj,  p.  670,  (/■)  See  s.  32. 

(./' )  The  term  "ratepayer"  includes  an  owner  or  lessee  who  pars,  or  is  liable  to 
pay,  rates  instead  of  the  occupier  :  see  s.  2  of  the  Valuation  (Metropolis)  Amendment 
Act.  18S4.  in  Appendix  II.,  i/ifn/. 

(//)    Vide  xupra,  p.  .539. 

(//)  Valuation  (Metropolis)  Act,  1869,  s.  77. 
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any  time  after  ^N'ovember  30tli,  -which  -will  enable  them  to 
determine  all  appeals  before  the  ensuing  January  1st  (/).  It 
appears  to  be  obligatory  upon  the  justices  to  hold  the  special 
sessions  Avithin  the  prescribed  time  if  they  can  do  so  ;  but  if  they 
cannot  do  so,  they  apparently  have  jurisdiction  to  determine 
appeals  after  the  time  has  expired,  if  the  appellant  has  given  notice- 
of  appeal  in  due  time  (/). 

Notice  in  writing  of  an  appeal  to  special  sessions,  specifying  the 
correction  desired,  must  be  given  on  or  before  November  21st,. 
in  the  year  in  which  the  list  is  made  (/)  to  the  persons  specified  in 
s.  33  of  the  Valuation  (Metropolis)  Act,  1869  ;  and  the  notice 
may  be  given  in  the  manner  specified  in  s.  65.  Within  seven 
days  after  giving  notice  of  appeal  every  appellant,  other  than 
an  assessment  committee,  overseers,  or  a  surveyor  of  taxes,  must 
either  enter  into  recognizances,  or  make  a  deposit,  as  a  security 
for  costs  (m). 

Inasmuch  as  an  appeal  to  special  sessions  can  only  be  l)rought 
by  persons  "  aggrieved  by  any  decision  of  the  assessment  committee 
on  an  objection  made  with  respect  to  the  unfairness  or  incorrect- 
ness of  the  valuation  of  any  hereditament  included  in  the  list  "  (??)^ 
it  is  clear  that  the  making  of  an  objection,  and  the  getting  of 
a  decision,  are  conditions  precedent.  The  section  here  quoted  does 
not  speak  of  the  objection  to  the  committee  as  being  "  made  Jiefore 
them  "  :  so  that  it  may  perhaps  be  suggested  that  the  making  of  an 
objection  in  writing  is  sufficient,  without  any  appearance  before 
the  committee  ;  but,  on  the  other  hand,  other  sections  of  the  Act 
seem  to  assume  that  all  objections  must  "  be  heard,"  and  must  he 
made  "  before  the  committee  "  (o),  and  no  section  expressly  permits 
the  making  of  an  objection  in  writing,  though  notice  of  that  objec- 
tion must,  of  course,  be  given  in  writing.  This  subject  is  more 
fully  discussed  below  (p)  in  dealing  with  the  conditions  precedent 
to  an  appeal  to  quarter  sessions,  but  it  must  be  noticed  that  s.  32, 
which  gives  the  right  of  appeal  to  quarter  sessions,  speaks  of  a 
})erson  "  aggrieved  by  any  decision  of  the  assessment  committee,  on 
an  objection  made  before  them.'"'  The  insertion  of  the  last  two 
words  here  quoted,  which  are  not  found  in  s.  19,  which  gives 
the  right  of  appeal  to  special  sessions,  may  perhaps  be  held  to 
make  a  difference. 

(/)  Valuation  (Metropolis)  Act,  1869,  ss.  18,  42  (10).  By  s.  22,  public  notice  of 
the  sittings  must  be  given. 

(A-)  R.\.  London  JJ.,  [18<t3]  2  Q.  B.  47(5  :  Ryde's  Rat.  App.  (1891— 189.S),  S(iO, 
svpra.  p.  629. 

(I)  Valuation  (Metropolis)  Act,  1869.  s.  42  (9)  :  see  Appendix  II. 

(w)  See  rr.  1,  4,  of  the  Orders  of  the  London  (.Quarter  Sessions,  in  Appendix  II. 

(«)    Valuation  (Metropolis)  Act,  lsii!»,  s.  19. 

((/)  See  s.  11,  and  s.  42  (5)— (7)  :  see  also  Union  Assessment  Committee  Act, 
1862,  ss.  19 — 21,  which  are  incorporated  by  s.  7  of  the  Valuation  (Metropolis)  Act^ 
1869.' 

(/;)    Vide  infra,  p.  67"). 
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Powers  of  special  sessions  :  amendment  of  notice  of  appeal : 

costs. — By  s.  21  of  the  V:ilii:itiun  (Metropolis)  Act.  1^C)\)  (7).  the 
justices  in  special  sessions  have  with  respect  to  the  attendance  and 
examination  of  witnesses,  the  takino-  of  evidence,  the  keej)ing  order 
ill  eourt.  the  eiiforcinjj;  their  orders,  and  all  matters  iiecessarv  for 
the  execution  of  their  duties  under  the  Act,  the  same  powers  and 
jurisdiction  as  if  they  were  assemlded  in  petty  sessions  (>•).  And 
by  s.  154,  they  must  hear  and  determine  all  apjx'als  in  open  court 
in  such  order  as  they  may  from  time  to  time  appoint  ;  and  "  they 
nuiy  confirm  or  alter  the  valuation  list,  so  far  as  if  is  questioned  l>u 
the  appeal,  in  such  manner  as  they  think  just,  hut  shall  not  make 
anij  alteration  in  rontravention  of  this  Act^  The  words  here 
])rinted  in  italics  must  be  read  with  reference  to  ss.  19,  20,  above 
quoted  (5).  They  also  prevent  any  alteration  of  the  list  which 
would  involve  a  greater  deduction  from  the  gross  to  arrive  at  the 
rateable  value  than  is  permitted  by  s.  b'l,  and  the  third  schedule  to 
the  Valuation  (Metropolis)  Act,  1869. 

Adjournments  may  be  made  to  any  day  not  later  than  Decem- 
ber 31st  (0- 

[f  from  accident  or  mistake  due  notice  of  jippeal  has  not  been 
given,  or  if  an  additional  notice  of  appeal  appears  to  be  required, 
the  special  sessions  may,  if  they  think  it  just,  order  notice  of  ap})eal 
to  be  given  (;/).  It  is  clear  that  this  section  must  be  read  snljject 
to  s.  19,  which  limits  the  groxnids  on  which  an  a])peal  can  be  taken 
to  special  sessions  ;  and  that  the  special  sessions  could  not  permit  a 
notice  of  appeal  to  be  given,  based  on  a  ground  of  ai)peal  into 
which  they  had  no  jurisdiction  to  inquire. 

The  costs  of  an  appeal  to  special  sessions  are  in  the  discretion  of 
the  sessions,  and  shall  be  awarded  by  them  to  be  paid  by  such 
parties  to  the  appeal,  and  in  such  proportions  as  they  think 
just  (./•). 

Statement   of  a  case  for  the  King's  Bench  Division. — For 

reasons  similar  to  those  already  given  in  dealing  with  ap|)eals  to 
special  sessions  against  a  rate  outside  the  metropolis,  it  is  sub- 
mitted that,  on  appeals  against  a  valuation  list  within  the  metro- 
polis, special  sessions  have  no  power  to  state  a  case  for  the  opinion 
of  the  King's  Bench  Division  ;  and  that,  if  any  })oint  of  law 
arises,  on  which  it  is  desired  to  appeal  to  the  King's  Bench,  the 
course  suggested  above  should  be  adopted  (//). 

(c/)  See  Appendix  II.,  infra. 

(/•)  It  is  submitted  that  they  are  not  a  "  court  of  sunimar}-  jurisdiction":  ride 
upm.  p.  r)44. 
(.v)  Supra,  p.  (166. 

(0  See  ss.  21,  34,  42  (10).  in  Appendix  II.  («)  See  s.  34. 

(j^)  See  s.  39.     See  also  )>.  68'.*,  infra,  as  to  the  effect  of  this  section.      As  to  the 
recovery  of  cost>,  ridi-.  infra,  p.  (592. 
(//)    Vide  ,^nj)ra.  pp.  542,  .'>43. 
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Appeal  from  special  sessions  to  quarter  sessions. — By  s.  32 

of  the  Valuatiun  (Metropolis)  Act,  18(Jy,  "  Any  ratepayer  and  any 
surveyor  of  taxes,  and  any  overseer,  with  the  consent  of  the  vestrv 
of  his  parish  (z),  who  may  feel  aggrieved  .  .  .  by  anv  decision 
of  s})ecial  sessions,  whether  ho  was  a  party  or  not,  may  appeal 
against  such  decision  to  the  assessment  sessions  "  (now  the  London 
quarter  sessions)  (a). 

It  may  perhaps  be  suggested  that  the  ^Ji'ocedure  is  now  regulated 
I)y  s.  31  of  the  Summary  Jurisdiction  Act,  1879  ;  but  it  is  sub- 
mitted that  this  is  not  so,  for  reasons  similar  to  those  given  above, 
in  dealing  with  appeals  from  special  sessions  outside  the  metro- 
polis (b).  It  may  also  be  noticed  that  down  to  1888,  an  appeal 
from  special  sessions  under  the  Valuation  (Metropolis)  Act,  18G9,. 
could  not  possibly  be  regulated  by  the  Summary  Jurisdiction  Act, 
18711.  s.  31,  because  the  appeal  lay  to  the  specially  constituted 
court  of  assessment  sessions  and  not  to  quarter  sessions.  It  would 
be  a  somewhat  singular  result  if  the  substitution  of  the  London 
quarter  sessions  for  the  assessment  sessions  were  to  render  the 
Summary  Jurisdiction  Act,  1879,  applicable. 

Assuming  that  the  writer  is  right  in  his  view  that  the  a[)peal 
from  special  sessions  is  regulated  by  the  Valuation  (Metropolis) 
Act.  1869,  a  sunnnary  of  the  procedure  will  be  found  below  (r)  ; 
for  it  is  the  same  as  in  the  case  of  an  appeal  to  quarter  sessions- 
direct  from  a  decision  of  the  assessment  committee. 

A  person  who  has  appealed  to  the  special  sessions,  and  whose 
appeal  has  been  heard,  cannot  afterwards  come  before  the  quarter 
sessions  by  way  of  appeal  from  the  decision  of  the  assessment  com- 
mittee, but  must  appeal  from  the  decision  of  the  special  sessions  (d)^ 
And  if  the  special  sessions  wrongly  refuse  to  hear  an  appeal,  it 
seems  that  the  proper  course  is  to  apply  to  the  King's  Bench 
Division  for  a  mmidamus,  directing  the  special  sessions  to  hear  it, 
and  not  to  appeal  from  their  refusal  to  the  quarter  sessions  :  for 
before  there  can  be  an  appeal,  there  must  be  some  decision  from 
which  to  appeal  (e).  But  it  appears  that  this  rule  does  not  applv 
where  the  i-efusal  of  the  special  sessions  is  well  founded,  and  that 
in  such  a  case  the  appellant  can  appeal  as  from  the  decision  of 
the  assessment  committee,  the  appeal  to  the  special  sessions  being 
treated  as  a  nullity  (/). 

(-)  The  powers  of  the  overseers  and  vestry  are  now  vested  in  the  borough  councils 
created  by  the  London  Government  Act.  1S'J9  :  see  ss.  4,  11,  33  (1),  in  Appendix  II. 

(a)    Vide  infra,  p.  670. 

(/;)    Vide  sii2>ra,  pp.  543 — 545. 

(p)    Vide  infrii,  pp.  679—692. 

Crf)  BdJumy  v.  St.  Glare's  Union  (1S85),  Ryde's  ^Met.  Rat.  App.  4Ul  ;  a  decision 
of  the  assessment  sessions. 

0')  Hayes  v.  Ilolboni  Union.  Ryde's  Rat.  App.  (1886—1890),  19!)  :  a  decision  of 
the  assessment  sessions  ;  but  see  the  note,  ibid.,  p.  201. 

(/)  This  sentence  is  perhaps  in  contiict  with  Hayes  v.  Holborn  Union,  siqira. 
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It  may  be  noticed  that  s.  32  of  the  Valuntion  (Metropolis) 
Act,  1869  (g),  does  not  give  an  assessment  committee  any  right  of 
api)eal  from  special  sessions  :  but  this  is  not  now  of  much  con- 
sequence, as  the  section  gives  a  right  of  appeal  to  overseers,  and 
under  the  London  Government  Act,  1899  (A),  the  council  of  each 
metropolitan  borough  are  made  the  overseers  of  every  i)arish 
within  the  borough,  and  (where  the  whole  of  a  union  is  within  the 
])orough)  also  appoint  the  assessment  committee. 

Assessment  sessions  and  quarter  sessions. — The  court  of 
general  assessment  sessions  was  created  by  the  Valuation  (]\Ietro- 
polis)  Act,  18(J9,  s.  23  ;  and  by  s.  2-i,  consisted  of  the  assistant 
judge  of  the  Middlesex  sessions,  and  two  justices  for  each  of  the 
counties  of  ]\riddlesex,  Surrey,  anil  Kent,  and  for  the  city  of 
London  ;  and  the  jurisdiction  of  the  court  extended  to  the  '"  metro- 
polis," as  defined  by  ss.  3  and  4  of  the  Act  (/). 

But  now  l)y  the  Local  Government  Act,  1888,  s.  12  (10),  it  is 
enacted  as  follows  : 

"  The  quarter  sessions  for  the  county  of  London  shall  be  substituted  for 
the  general  assessment  sessions  under  the  Valuation  (Metropolis)  Act,  ISd'J, 
and  have  all  the  jurisdiction  vested  in  those  sessions,  and  shall  exercise  the 
same  within  the  same  area.  Upon  the  hearing  of  any  appeals  in  relation  to 
property  in  the  city  of  London,  such  two  members  of  the  court  of  quarter 
sessions  of  the  city  of  London  as  may  be  appointed  by  that  court  for  the 
purpose,  shall  be  entitled  to  attend  and  sit  as  members  of  the  quarter  sessions 
for  the  county  of  London." 

The  introduction  of  the  last  clause  in  this  sub-section  is  brought 
about  thus  :  the  assessment  sessions  had  jurisdiction  over  the  whole 
of  the  "  metropolis,"  including  the  city  of  London  ;  the  adminis- 
trative county  of  London  includes,  but  the  county  of  Loudon 
excludes,  the  city  o£  London  (/;).  The  quarter  sessions  for  the 
county  of  London  consist  of  justices  who  (as  such)  have  no  juris- 
diction within  the  city  for  other  purposes  ;  but  for  the  purposes  of 
appeals  under  the  Valuation  (Metropolis)  Act,  1869,  they  will 
have  jurisdiction  over  appeals  relating  to  property  in  the  cit}-. 
The  effect  of  the  last  clause  of  the  sub-section  above  set  out  is  to 
make  the  constitution  of  the  county  of  London  quarter  sessions, 
when  hearing  such  appeals,  similar  to  that  of  the  assessment 
sessions,  although  there  appears  to  be  no  limitation  of  the  number 
of  county  justices  who  are  entitled  to  attend  on  the  hearing  of  such 
appeals. 

It  seems  clear  that,  although  the  two  justices  for  the  city  of 
London   are   "  entitled  to  attend  and  sit ''    on   the  hearing  of  an 

(g)   Vide  sujira,  p.  669.  (A)  See  s.  11  (1),  and  s.  13,  in  Appendix  II. 

(/)  As  to  the  effect  of  this  definition,  vide  supra,  p.  'AH. 
(/.•)  See  the  Local  Government  Act,  1888,  s.  40  (1),  (2). 
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appeal  relating  to  property  in  the  city,  their  attendance  is  not 
necessary  in  order  to  give  the  London  quarter  sessions  jurisdiction 
over  such  an  appeal  (l).  In  very  rare  instances,  the  court  has  sat 
in  the  city  of  London  for  the  hearing  of  such  an  appeal,  but  it  is 
believed  that  many  have  Ijeen  heard  without  the  presence  of  a 
justice  for  the  city. 

By  s.  26  of  the  Valuation  (Metropolis)  Act,  1869  (m),  the  powers 
and  jm'isdiction  of  the  assessment  sessions  were  made  similar  to 
those  of  quarter  sessions,  subject  to  the  special  provisions  of  the 
Act  of  1869.  No  difficulty  is  created  by  the  transfer  from  the 
assessment  sessions  to  the  London  quarter  sessions  in  those  cases 
where  the  enactments  relating  to  the  two  courts  are  consistent  ;  but 
it  is  not  easy  to  determine  the  effect  of  that  transfer  where  the 
-enactments  are  inconsistent.  It  would  no  doubt  be  safer  to  assume 
that  the  London  quarter  sessions  can  exercise,  with  regard  to 
appeals  under  the  Valuation  (Metropolis)  Act,  1869,  that  jurisdic- 
tion only,  subject  to  the  same  conditions  and  restrictions,  which 
was  exercised  by  the  assessment  sessions.  The  introductory  words 
of  s.  42  (10)  of  the  Local  Government  Act,  1888,  cited  above, 
must  not,  however,  be  forgotten  ;  and  it  may  be  suggested  that  the 
effect  of  the  section  is  to  substitute  the  London  quarter  sessions, 
as  constituted  by  the  Act  of  1888,  for  the  assessment  sessions,  as 
constituted  by  the  Act  of  1869,  in  such  a  way  that  all  provisions 
of  the  earlier  Act  which  relate  to  the  constitution  of  the  court 
deciding  appeals  thereunder  are  repealed,  wherever  they  are  incon- 
sistent with  the  Act  of  1888  :  whereas  all  provisions  relating  to 
jurisdiction  over  those  appeals  remain  in  force. 

Chairman  and  quorum  of  court. — By  s.  26  of  the  Valuation 
(Metropolis)  Act,  1869,  the  justices  in  assessment  sessions  might 
from  time  to  time  appoint  one  of  their  own  number  to  act  as 
chairman,  who  should  have  a  second  or  casting  vote,  and  they 
might  from  time  to  time  determine  on  their  quorum  so  that  it  was 
not  less  than  three. 

But  by  s.  1:2  of  the  Local  Government  Act,  1888  (o),  a  paid 
chairman  and  deputy  chairman  of  the  London  quarter  sessions 
may  be  appointed  by  the  Crown,  and  the  court  may  be  held  before 
such  chairman  or  deputy  chairman  alone.  And  by  s.  40  (2)  of 
the  same  Act,  "subject  to  the  provisions  of  this  Act,  all  enactments, 
laws,  and  usages  with  respect  to  ...  .  justices,  and  quarter 
sessions  shall,  so  far  as  circumstances  admit,  apply  to  the  county 

(Z)  See  British  Equitahle  Asmrance  Co.  v.  City  of  London  Union,  Kyde's  Kat. 
App.  (1886 — 1890),  229,  where  the  practice  relating  to  such  appeals  was  considered. 

(;/()  See  Appendix  II.,  infra. 

Ijli')  See  Appendix  II.  The  Quarter  Sessions  (London)  Act,  1896  (59  &  60  Vict, 
c.  .'jS),  which  provides  for  pensions  for  the  chairman  and  deputy  chairman,  and 
for  the  appointment  of  deputies,  does  not  afifect  the  jurisdiction  of  the  court. 
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of  London.*'  It  is  Ijy  no  means  clear  that  a  chairman  or  deputy 
chairman  appointed  under  s.  42  of  the  Local  Government  Act, 
1888,  has  the  right  to  a  easting  vote,  whicli  was  oivon  to  the 
chairman  of  the  assessment  sessions  ek'cted  under  the  Vahiation 
(^Metropolis)  Act,  1869.  Ajiart  from  any  statutory  provision,  a 
chairman  of  (juarter  sessions  has  no  casting  vote(p).  Nor,  on  the 
other  hand,  is  it  clear  that  the  limitation  as  to  the  quorum  of  the 
assessment  sessions  applies  to  the  London  quarter  sessions.  Apart 
from  statute,  quarter  sessions  may  be  held  before  two  justices  (7), 
but  apparently  not  before  one.  On  one  occasion  the  assessment 
sessions  refused  to  hear  an  appeal,  even  with  the  consent  of  the 
parties,  when  only  two  justices  were  present  (>•)•  It  would  be 
safest  to  assume  that  the  chairman  has  no  casting  vote,  and  that 
the  quorum  of  the  court  for  hearing  appeals  under  the  Valuation 
(Metropolis)  Act,  1861.),  may  not  be  less  than  three.  It  is  sub- 
mitted that  the  true  view  is  that  the  provisions  of  the  Act  of  1869, 
both  as  to  the  quorum  of  the  court  and  the  casting  vote  of  the 
chairman,  are  swept  away  by  the  Local  Grovernment  Act,  1888. 

Under  the  Quarter  Sessions  (London)  Act,  1896  (s),  s.  2,  in 
case  the  permanent  chairman  or  deputy  chairman  is  absent  by 
reason  of  sickness  or  other  unavoidable  cause,  or  is  absent  on  such 
other  occasion  as  may  be  allowed,  a  Secretary  of  State  may  appoint 
a  barrister  or  barristers  to  act.  So  far  as  the  heariii";  of  ratinir 
appeals  is  concerned,  this  power  has  not  hitherto  been  exercised. 
When  it  is  exercised,  the  deputy  will  apparently  possess  the  same 
jurisdiction  as  the  person  in  whose  stead  he  is  appointed. 

Time  and  place  for  holding  quarter  sessions. — By  s.  '2G  of 

the  Valuation  (Metropolis)  Act.  1869.  the  assessment  sessions 
might  adjourn  from  time  to  time  as  might  be  necessary  for  tlu^ 
})erformance  of  their  duties  under  the  Act,  and  (for  the  purpose  of 
giving  judgment  only)  from  place  to  place  in  the  metropolis.  And 
by  s.  42  (13)  they  might  hold  the  assessment  sessions  at  any  time 
after  February  1st  in  the  "  year  "  (t)  in  which  the  list  was  made^ 
which  would  enable  them  to  determine  all  the  appeals  (except 
where  a  valuation  list  or  valuation  was  ordered)  before  the  ensuing 
March  31st.  These  provisions  as  to  time  apply  to  the  London 
quarter  sessions,  and  the  eftect  appears  to  be  that  they  are  binding 
on  the  sessions,  so  that  they  must  hear  all  appeals  within  the 
prescribed  time  if  it  is  possible  to  do  so  ;  but  that,  if  it  is  not 
possible,    they    have   jurisdiction    to    hear    an    appeal    after    the 

(^p)  B.  V.  Fludhury  (1839),  10  A.  &  E.  706. 

(y)  R.  V.  Carmarthi-a  JJ.  (1821),  4  B.  &  Aid,  291,  at  p.  293. 

(/•)  Mayor,  itc.  of  London  v.  City  of  London.  Union,  Kvde'.<  Rat.  App.  (1886 — 
1890).  130. 

(*)  .">9  &  60  Vict.  c.  .J.".. 

it)  The  "year"  begins  on  April  6th,  and  ends  on  April  .5th:  see  s.  4  of  the 
Valuation  (Metropolis)  Act.  1869,  in  Appendix  II.     See  also  as  to  adjournments,  s.  34. 
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prescribed  time  has  expired,  where  the  appellant  has  duly  given 
all  necessary  notices  and  entered  his  appeal  within  the  prescribed 
time  (it). 

By  s.  29  of  the  Valuation  (Metropolis)  Act,  1869,  the  assessment 
sessions  were  required  from  time  to  time  to  appoint  the  place 
where  the  appeals  relating  to  each  parish  in  the  metropolis  were  to 
be  heard,  and  might,  if  they  thought  fit,  divide  the  metropolis  into 
districts  for  the  purposes  of  appeals,  and  appoint  one  or  more 
places  for  each  district.  In  practice  all  appeals  are  now  heard  at 
the  Sessions  House  at  Clerkenwell  (x).  By  s.  42  (7)  of  the 
Local  Government  Act,  1888,  the  London  County  Council  may 
make  schemes  regulating  the  holding  of  quarter  sessions  in 
London  (y). 

Who  may  appeal,  and  on  what  grounds. — The  right  of 
appeal  against  a  valuation  list  to  quarter  sessions  deiieuds 
on  s.  32  of  the  Valuation  (Metropolis)  Act,  1869,  which  enacts 
that  — 

"  Any  ratepayer  and  any  surveyor  of  taxes,  and  any  overseer,  with  the 
consent  of  the  vestry  of  his  parish  (z),  who  may  feel  aggrieved  by  any  decision 
•of  the  assessment  committee,  on  an  objection  made  before  them  to  which  he 
was  a  party,  or  by  any  decision  of  special  sessions,  whether  he  was  a  party  or 
not,  may  appeal  against  such  decision  to  the  assessment  sessions"  [now  the 
London  quarter  sessions]. 

The  section  also  gives  a  right  of  appeal  against  the  total  gross 
and  ratealde  values  appearing  in  the  valuation  list,  which  will  be 
considered  hereafter  (a). 

By  s.  -4  of  the  A^aluation  (Metropolis)  Act,  1869,  the  term 
"  ratepayer  "  means  every  person  who  is  liable  to  any  rate  or  tax 
in  respect  of  property  entered  in  any  valuation  list.  And  bv  s.  2 
of  the  Valuation  (Metropolis)  Amendment  Act,  1884  (i'^),  where 
the  owner  or  lessee  of  any  hereditament  is  liable  to  be  assessed  in 
place  of  the  occupier  or  tenant,  or  does  in  fact  pay  any  fate  or  tax 
in   his  place  under   any  contract  or  arrangement  with  him,  such 

('/)  R.  V.  London  JJ.  and  London  Coniitij  Council,  [1893]  2  Q.  B.  470  ;  Hyde's 
Rut.  App.  (IS'Jl — 1893),  860:  cide  .siipni.^.  021).  The  decision  of  the  Court  of 
Appeal  oil  the  question  of  time,  was  uuatfected  by  the  decision  of  the  House  of 
Lords,  which  was  based  upon  another  j^round  :  see  [1891]  A.  C.  000. 

(x)  The  London  quarter  sessions  in  18!'0  heard  an  appeal  relating  to  property  in 
the  city,  at  the  Guildhall  :  see  Brifixh  E(iuitahlc  lu.iii ranee  Co.  v.  Cltij  oj  London 
Union,  Kyde's  Rat.  App.  (1880—1890),  229. 

(y)  A  scheme  will  be  found  in  the  "  Gazette  "  for  March  29th,  1892  :  see  Statutory 
Rules  and  Orders,  1892,  p.  .'587. 

(c)  The  powers  of  the  overseers  and  vestry  are  now  vested  in  the  borough  councils 
created  by  the  London  Government  Act,  1899  :  see  ss.  3,  4,  11  and  33  (1)  in 
Appendix  II. 

■(«)    Yida  infra,  p.  077. 

(/y)  See  Appendix  II.  This  section  meets  the  decision  in  Mufual  Tontine  West- 
minster Chambers  Association  v.  St.  Margaret  and  St.  Joint,  Wcstntin.<tter  (1881), 
Ryde's  Met.  Rat.  Ajjp.  217.  that  owners  who  did  not  comi)ouud  were  not  entitled  to 
appeal. 

R.  2    X 
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owner  or  lessee  is  to  be  deemed  the  '•  ratepayer  "  within  the 
Valuation  (Metropolis)  Act,  1809,  s.  M,  which  is  quoted  above. 
By  s.  13  of  the  Poor  Kate  Assessment  and  (.-ollection  Act, 
1809  (c),  the  right  of  appeal  had  been  given  to  the  owner  of 
a  hereditament  for  the  rates  of  which  he  had  become  liable. 

Under  s.  3  of  the  Valuation  (IMetropolis)  Amendment  Act,  1884, 
any  occupier,  owner,  or  lessee  may  include  in  one  ajipeal  several 
separately  assessed  hereditaments  comprised  in  one  valuation  list. 

It  has  been  suggested  that,  as  the  valuation  list  is  not  conclusive 
of  the  question  who  is  the  occupier  of  a  particular  hereditament  (d), 
an  appeal  will  not  lie  against  the  valuation  list  on  the  ground  that 
the  appellant  is  not  the  occupier.  It  is  submitted  that  this  is  not 
so,  and  that  an  appeal  to  quarter  sessions  will  lie  on  any  ground 
on  which  objection  to  the  valuation  list  may  be  made  before  the 
assessment  committee.  The  language  of  s.  32  of  the  Valuation 
(Metropolis)  Act,  1809,  is  quite  general  :  "  Any  ratepayer  .  .  . 
who  may  feel  aggrieved  hr/  any  decision  of  the  assessment  committee, 
on  an  objection  made  before  them  to  which  he  was  a  party  . 
may  appeal  against  such  decision  "  ;  and  o])jections  may  be  made 
before  the  connnittee  by  persons  aggrieved  on  the  ground  of  the 
"  incorrectness  "  of  any  matter  in  the  valuation  list.  Again, 
s.  20  {e),  which  prohibits  the  special  sessions  from  hearing  any 
appeal  "  touching  any  part  ...  of  the  valuation  list  except 
the  part  relating  to  the  value  of  an  hereditament,"  implies  that  the 
quarter  sessions  (who  are  not  fettered  by  any  such  prohibition) 
may  hear  appeals  touching  other  parts  of  the  valuation  list.  In 
practice  many  appeals  have  been  heard  which  have  l^een  brought 
on  grounds  other  than  over-assessment  :  as,  for  example,  on  the 
ground  that  the  appellant  was  specially  exempt  by  statute  or 
otherwise  (/'),  or  that  some  person  other  than  the  appellant  was 
the  occupier  (//),  or  that  the  appellant  had  an  easement  only  and 
no  occupation  (Ji),  or  that  he  had  no   beneficial  occupation  (/),  or 

('■)  See  Appendix  II.;  and  see  also  the  definition  of  "  owner  "  in  s.  20  of  that 
Act. 

((!')    Vidi-  xNjfivf,  p.  (J4G. 

(r)  See  Appendix  II.,  infni. 

(f)  Gr'tlwiieal  Sorh-ty  x.  Strand  Unhm  (1871).  Kvde's  :Met.  Kat.  App.  24; 
(7uirri>u/fiin  v.  Mih'  A'lid  Old  Toic/i,  Hyde's  Hat.  App.  (1891— ISltS),  14  :  Ciintlonw 
Jfolhorn  Union,  ibid.,  p.  30  ;  Prnrxini  v.  Ilitlhorn  Union,  ihid.,  p.  303  ;  snpnt, 
p.  97;  Mayor,  etc.  of  London  v.  City  of  London  Union,  Kyde'.s  Hat.  App.  (1SS») — 
ISitO),  130:  .w^^rff,  p.  97. 

(//)  London.  Urit/liton  tind  Smith  Coiixt  Roil.  Co.\.  Strj)nry  Union  (1871).  Hyde's 
Met.  Hat.  App.  48  :  I^ondon  and  Aorth  Wr.stcrn  Hail.  Co.  v.  Pophn-  Union  (1881), 
ihid..  2~r>  ;  Jiirh-tt  Smith  S'  Co.  v.  L>oj)/ar  Union,  Hyde's  Rat.  App.  (1880—1890), 
l.'O  :  Burton  v.  St.  Gili-.f-in-thc  Field. •<  and  St.  George's,  ^/w)w.v&?//'y  (1899).  Hyde  & 
Kon-^tam's  Rat.  App.  (1894—1904).  27. 

(//)  WiUiny  V.  St.  Pancrns  (1877),  Hyde's  Met.  Rat.  App.  120,  188  ;  2  Q.  B.  D. 
581  :  .<iupra,  p.  67. 

(/■)  Ijondon  County  Council  v.  Wand.ncorth  and  Clapham  Union,  Hyde's  Hat. 
Ajip.  (188G — 1890),  220  :  London  County  Council  v.  Grcemcieh  Union,  Hyde's 
Hat.  App.  (1891—1893),  98. 
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thiit  he  was  rated  for  property  (such  as  payments  in  lien  ol'  tithes) 
which  were  not  rateable  (k). 

But  although  an  appeal  may  be  brouoht  against  a  valuation  list 
on  the  grounds  just  mentioned,  it  seems  clear  that,  as  to  most  (if 
not  all)  of  them,  he  is  not  bound  to  appeal  against  the  list,  but 
may  wait  until  a  rate  is  made,  and  then  appeal  against  that  (I)  ; 
and  if  the  appellant  is  not  in  occupation  at  all,  he  need  not  appeal 
against  the  list  or  the  rate,  but  may  take  the  point  on  the  hearing 
of  an  application  to  enforce  the  rate  (m). 

The  conditions  precedent  to  an  appeal. — In  the  following 
remarks,  it  is  proposed  to  exclude  from  consideration  appeals  from 
special  sessions  and  appeals  against  totals  (n),  and  to  consider  the 
more  common  form  of  appeal  relating  to  a  particular  hereditament 
direct  to  quarter  sessions. 

The  cases  which  decide  that  notice  of  objection  before  the 
assessment  committee  (under  s.  ]  of  the  Union  Assessment  C!om- 
mittee  Amendment  Act,  1864),  is  a  condition  precedent  to  an 
appeal  against  a  rate  (o)  are  not  in  point,  because  the  section 
referred  to  is  repealed  as  to  the  metropolis  by  s.  77  of  the  Valuation 
(Metropolis)  Act,  1869. 

But  as  by  s.  32  of  the  same  Act  the  right  of  appeal  (in  the  cases 
with  which  we  are  now  dealing)  is  given  only  to  a  person  who 
is  ''aggrieved  by  any  decision  of  the  assessment  committee,  on  an 
objection  made  before  them  to  which  he  was  a  party,"  it  is  clear 
that  the  making  of  an  objection,  and  a  decision  thereon,  are 
conditions  precedent  to  the  right  of  appeal  (p ).  But  in  a 
case  (q)  in  which  the  objector,  after  giving  notice  of  objection, 
failed  (owing  to  illness)  to  attend  the  meeting  of  the  assessment 
committee  to  support  his  objection,  it  was  held  by  the  London 
quarter  sessions  that  he  was  entitled  to  appeal  to  quarter  sessions, 
and  that  (on  the  facts  of  that  case)  there  had  been  a  waiver. 

in  M.  V.  London  J  J.  (r),  where  the  appellants  (the  East 
London  Waterworks  Co.)  gave  notice  of  objection  to  the  rateable 

(Ji)  Esdaile  v.  City  of  London  Union,  Kyde's  Kat.  App.  (1886—1890),  105  ; 
>!i/j)ra,  pp.  447,  448. 

(Z)  M(h'  fiuprn,  p.  646  ;  and  see  especially  London  and  India  Boelis  v.  Woolioich, 
[liJ02]  1  K.B.  750  ;  Ryde  &  Konstam's  Hat.  App.  (1894—1904),  260  ;  sypni,'^.  647. 

(w)    Mdt;  .siijfra,  p.  620. 

(/i)  As  to  the  latter,  vide  infra,  p.  677. 

(())    Vide  supra,  pp.  555 — 559. 

Ip)  Woodwell  V.  St.  Sariour\s  Union,  Ryde's  Rat.  App.  (1891—1893),  97.  In 
Farrer  v.  St.  6iles-in-the- Fields  (1871),  Ryde's  Met.  Rat.  App.  34,  an  appeal  was 
heard  by  consent,  under  special  circumstances,  where  there  had  been  no  objection 
before  the  assessment  committee. 

(ly)  Grundy  v.  Lewisham  Union  (1901),  Ryde  &  Konstam's  Rat.  App.  (1894 — 
1904),  49. 

(;•)  [1897]  1  Q.  B.  433  :  this  decision  seems  to  overrule  the  decision  of  the 
assessment  sessions  in  Bates  v.  St.  Mary,  Neicington  (1876),  Ryde's  Met.  Rat.  App. 
152. 

2x2 
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value  of  their  property,  without  mentioning  the  gross,  unci  the 
overseers  did  not  consent  to  the  hearing  of  an  objection  to  the 
gross,  it  was  held  by  the  Queen's  Bench  Division  that  the  committee 
could  not  hear  objections  to  the  gross  value,  and  that  on  appeal 
to  quarter  sessions  the  ap})ellants  could  only  appeal  in  respect  of 
the  rateable  value,  because  there  was  no  "•  decision  of  the  assess- 
ment committee  "  as  to  the  gross  value,  from  which  an  api)eal 
could  be  brought  ;  and  that,  even  if  the  committee  had  entertained 
the  oljjection  as  to  the  gross  value,  without  the  consent  of  the 
overseers,  which  was  required  by  s.  ID  of  the  Union  Assessment 
Committee  Act,  1862  (s),  that  decision  would  have  been  given 
without  jurisdiction,  and  would  not  have  been  a})peala1)le.  Tn 
Mayor,  etc.  of  London  v.  St.  Saviour  s  Union  (/),  the  Jjondon 
quarter  sessions  refused  to  allow  the  ap})ellants  on  the  hearing  of 
the  appeal  to  raise  a  point  (viz.,  the  insufficiency  of  the  deductions 
from  the  gross  value)  which  had  not  been  raised  on  the  hearing  of 
the  objection  before  the  assessment  committee  {u). 

The  assessment  sessions  had  to  consider  the  question,  what 
amounts  to  making  an  objection  before  the  assessment  committee, 
in  Hyam  v.  St.  Pancras  (,*■),  where  the  appellant  merely  asked  for 
an  adjournment,  but  the  committee  said  they  had  made  up  their 
minds,  and  the  sessions  held  that  this  amounted  to  a  decision 
against  which  the  appellant  was  entitled  to  appeal.  I£  notice  of 
objection  is  given  too  late,  but  the  committee  in  fact  hear  the 
objection,  the  objector  can  appeal  {y).  In  another  case  {z)  where 
the  committee  were  guilty  of  irregularity  in  giving  notice  of  the 
meeting  to  hear  objections,  and  the  appellant  did  not  attend,  and 
the  committee  afterwards  wrote  to  him  that  they  had  considered 
his  objection  and  could  not  comply  with  his  request,  the  London 
quarter  sessions  held  that  the  appellant  was  entitled  to  api)eal. 
This  decision,  however,  may  be  said  to  amount  to  little  more  than 
that  the  respondents  were,  in  the  special  circumstances,  estopped 
from  taking  objection  to  the  ap[)eal. 

The  use  of  the  words  "  decision  of  the  assessment  committee 
on  an  objection  made  hefore  them  '*'  in  s.  32  of  the  Valuation 
(Metropolis)  Act,  18(59  (a),  coupled  with  ss.  11,  42  (5)— (7)  of  the 
same  Act,  and  ss.  19 — 21  of  the  Union  Assessment  Committee  Act, 
18(J2  (which  speak  of  the  objection  being  "  heard  "),  seems  to  show 
that  an  objection  should  be  made  viva  voce,  and  that  the  service  of 

(.?)  See  Appendix  II. 

(0  (1901),  liyde  ct  Konstam's  Kat.  App.  (I89I— 190-t).  42. 

C«)   Cf.  R.  V.  Suffolk  JJ.  (1818),  1  B.  A;  Aid.  (310,  at  pp.  G45,  CIG. 

(.r)  (1884),  liyde\s  Met.  Rat.  App.  3G4. 

(y)  Ihiare,    Wilso7i  c)'-  Co.  v.  *SY.  Olaren  Union,  Hyde's  Kat.  App.  (1S8G— 1890), 

(z)  British  Equitable  Assunnice  Co.  v.  Citii  of  London  UnionAiyAe'^  Kat.  Ani). 
(188  6— 1890),  229. 
(«)    See  Appendix  II. 
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a  written  notice  of  objection  is  insujBficient,  apart  from  any  special 
circumstances  such  as  those  above  referred  to  (b). 

In  JR.  V.  Essex  J  J.  (c),  it  was  held  that  on  the  hearing  of  an 
objection  under  s.  1  of  the  Union  Assessment  Committee  Amend- 
ment Act,  1864,  a  mere  formal  objection  is  sufficient  without 
giving  evidence  in  support  of  it  ;  Init  the  section  referred  to  is 
repealed  as  to  the  metropolis  by  s.  77  of  the  Valuation  (Metropolis) 
Act,  1869,  and  therefore  the  decision  is  not  strictly  in  point.  But 
there  is  nothing  in  the  Act  of  1869  requiring  anything  more  than 
was  formerly  necessary,  save  that  by  s.  11  of  that  Act  the  notice 
of  objection  must  specify  the  correction  desired^ 

Appeal  against  totals. — By  the  latter  part  of  s.  32  of  the 
Valuation  (Metropolis)  Act,  3869,  a  right  of  appeal  to  the  assess- 
ment sessions  (now  the  London  quarter  sessions)  is  given  to  certain 
persons  or  bodies  of  persons  who  are  aggrieved  by  reason  of  the 
total  gross  or  rateable  value  of  a  parish  being  too  high  or  too  low. 

In  order  to  understand  the  object  of  this  appeal,  it  must  be 
remembered  that  the  expenditure  of  many  authorities  (such  as  the 
London  County  Council,  the  School  Board,  and  the  guardians  of 
a  union)  is  divided  among  several  [)arishes,  in  proportion  to  the 
total  rateable  values  entered  in  the  valuation  lists  respectively  ; 
the  sum  required  is  raised  by  means  of  a  precept  or  order  addressed 
to  the  rating  authorities  of  that  parish,  who  make  rates  upon  the 
individual  ratepayers.  For  some  purposes — if  not  for  all — the 
total  rateable  value  of  a  parish  may  be  regarded  as  a  separate 
entity,  and  to  some  extent  independent  of  the  values  of  the 
individual  hereditaments  going  to  make  up  the  total.  Thus,  if 
property  is  put  in  a  provisional  list  at  an  increased  or  reduced 
assessment,  it  is  expressly  provided  that  the  totals  are  not  to  be 
affected  (d).  And  if,  on  an  appeal,  the  special  sessions  alter  the 
valuation  of  a  hereditament,  it  is  expressly  provided  that  the 
alteration  "  shall  not  of  itself  .  .  .  alter  the  totals  .... 
but  may  form  a  reason  for  an  appeal  against  such  totals"  (e).  And 
where  on  an  appeal  against  the  valuation  of  a  hereditament,  the 
qnarter  sessions  alter  that  valuation,  it  has  been  held  that  such  an 
alteration  does  not  of  itself  affect  the  totals,  and  that  on  such  an 
appeal,  the  sessions  cannot  alter  the  totals,  which  can  only  be  done 
on  an  appeal  against  totals  (/').     In  consequence  of  this  decision, 

(h)  See  e-speciiilly  Oninchi  v.  Lcicisltavi  Unhni,  Kycle  ^V:  Konstam's  Rat.  App. 
(1894—1904),  49  :  .vtpra,  p.  OTo. 

(r)  (1882),  4(5  J.  r.  724  :  vide  supra,  p.  526. 

(d)  Valuation  (Metroi)olis)  Act,  18fi9,  s.  47  (11)  :  see  Appendix  II. 

(^')  Valuation  (Metropolis)  Act,  1869,  s.  20  :  see  Appendix  II. 

(/)  i?.  T.  Woolivich  Union,  [1891]  2  Q.  B.  712:  Kvde's  Kat.  App.  (1891— 1893), 
279.  Cf.  Ex  iMvte  Wandsivorth  and  Clapliam  Union,  llydc"s  Kat.  App.  (1891 — 
1893),  93  ;  Rr  parte  Woohcich  Union,  ibid.,  p.  9.",  ;  Kr  jfartr  Vratnj  of  St.  Mary, 
I.'ihingion,  Hid.,  238. 
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wherovor  ;m  alteration  has  l)een  made  of  an  individual  assessment 
on  an  appeal  against  that  assessment,  and  it  is  desired  to  eoi'rect 
the  total  for  the  whole  parish  so  as  to  make  it  correctly  represent 
the  true  arithmetical  total,  it  has  become  necessary  to  enter  an 
appeal  against  totals  ;  and  as  e.v  lu/pothesi  the  necessity  for  a})peal- 
ing  does  not  arise  until  the  time  for  appealing  has  expired,  it  is 
necessary  to  obtain  leave  of  the  sessions  to  serve  notice  and  to 
enter  an  appeal,  under  s.  34:  of  the  Valuation  (IMetropolis)  Act, 

It  has  been  held  that  in  an  appeal  by  one  ])arish  against  the 
totals  of  another  parish,  on  the  ground  that  in  the  latter  parish  a 
large  number  of  individual  ratepayers  have  l)een  under-assessed, 
it  is  not  necessary  under  s.  33  of  the  Valuation  (Metropolis)  Act, 
1869,  to  serve  notice  of  the  appeal  on  the  individual  ratepayers  (A). 
But  subsetjuently  the  House  of  Lords  held  that  there  was  no 
appeal  against  totals  on  the  ground  that  individual  assessments 
were  too  low  (/).  Lord  Herschell,  L.C,  in  giving  judgment 
said  :  "  Possibly,  if  some  principle  had  been  adopted  throughout 
the  parish  for  arriving  either  at  the  gross  or  rateable  value  which 
would  affect  the  valuation  generally,  the  case  would  be  within 
s.  32  of  the  A^iluation  (Metropolis)  Act,  1861)." 

Orders  as  to  proceedings   and   recognizances. — By  s.  27  of 

the  A^aluation  (Metropolis)  Act,  186^,  the  assessment  sessions 
(with  the  approval  of  a  Secretary  of  State)  might  make  orders  for 
regulating  proceedings  on  appeals  under  the  Act,  and  determining 
recognizances.  The  Orders  now  in  force  were  made  by  th^ 
London  quarter  sessions  (h)  and  the  regulations  contained  in 
them  are  embodied  in  this  chapter. 

These  Orders  consolidate  (with  some  amendments)  the  Orders 
previously  in  force.  As  Orders  substantially  identical  with  those 
now  in  force  have  been  in  operation,  almost  entirely  unchal- 
lenged (I),  for  more  than  thirty  years,  it  is  not  very  likely  that  a 
question  will  be  raised  whether  the  Orders  are  ultra  vires  (m).  It 
is  submitted  that  the  express  enactment,  giving  power  to  regulate 
proceedings,  must  be  regarded  as  giving  further  powers,  beyond 

(_r/)  See  Vestry  of  St.  Panrrns  v.  Assrssmint  Cdmmitti'e  of  St.  Puncra.s.  l\yile"s 
Kat.  App.  (1891 — 1893),  233.  The  practice  adopted  in  that  case  has  been  repeatedly 
followed,  but  a  vvi-itten  statement  of  the  case  for  the  appellants  and  respondents  is 
generally  dispensed  with. 

(/()  A.  V.  General  Assessment  Sessions  (1886).  17  Q.  B.  D.  394  ;  S.  C.  snh  nam. 
Fnlham  Union  v.  St.  Mary  Ahhntts,  Kensington,  Kyde'.s  Kat.  App.  (1886— ls90),  XQ. 

(*■)  London  County  Council  v.  St.  George's  Union,  [1894]  A.  C.  600. 

(AO  They  are  set  out  in  Appendix  II. 

(Z)  In  P.  V.  London  J  J.,  [ll-'96]  1  Q.  B.  6.59,  infra,  p.  682.  it  was  contended  that 
the  rule  corresponding  to  r.  13  of  the  Orders  of  1898,  was  ultra  vires,  but  the  Court 
of  Appeal  held  the  rule  to  be  good. 

(w)  The  subject  is  considered  in  the  Digest  of  the  Practice  prefixed  to  Kyde's  Rat. 
App.  (1886 — 1890),  at  pp.  52.  53,  55.  56.  To  the  cases  there  cited  may  be  added 
R.  V.  Bird,  \  1898]  2  Q.  B.  340. 
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those  pos.se.-^sed  by  every  court  of  quarter  sessions  to  regulate  its 
own  proceedings  ;  powers  of  the  latter  class  have  been  already 
considered  (n). 

It  seems  clear  that  the  Orders  made  under  s.  27  of  the  Valuation 
(Metropolis )  Act,  18(J9,  apply  only  to  appeals  under  that  Act  : 
and  therefore  do  not  apply  to  an  appeal  against  a  rate  (a)  as 
distinguished  from  an  appeal  against  a  valuation  list. 

Notice  of  appeal. — Notice  in  writing,  specifying  the  correction 
desired,  must  be  served  on  or  before  January  1-ith  next  after  the 
list  is  finally  approved — 

(1)  In  all  cases  on  the  assessment  committee  and  (unless  the 
appeal  relates  only  to  the  rateable  value  of  a  hereditament)  on  the 
.surveyor  of  taxes  ; 

(2)  When  the  appeal  relates  to  the  unfairness  or  incorrectness 
of  the  valuation  of,  or  to  the  omission  of,  a  hereditament  occupied 
by  any  person  other  than  the  appellant,  or  to  the  incorrectness  of 
any  matter  stated  in  the  list  with  respect  to  any  such  hereditament, 
then  on  such  person  (^:>)  ; 

(3)  If  an  assessment  committee  or  a  surveyor  of  taxes  is  the 
appellant,  then  also  on  the  overseers  of  the  parish  to  which  the 
appeal  relates  {<]/). 

As  to  the  mode  of  serving  notice,  see  s.  65  of  the  Valuation 
(Metropolis)  Act,  1<S69.  It  will  be  noticed  that,  in  the  common 
form  of  appeal  by  a  ratepayer  against  his  own  assessment,  no 
notice  need  be  given  to  the  overseers,  and  that  the  statute  does 
not  require  the  grounds  of  appeal  to  be  stated  in  the  notice,  though 
it  must  specify  the  correction  desired  (r). 

If  from  accident  or  mistake  due  notice  of  ap})eal  has  not  lieen 
given,  or  if  an  additional  notice  of  appeal  appears  to  be  required, 
the  sessions  at  the  hearing  may,  if  they  think  it  just,  order  due 
notice  of  appeal  to  be  given  (s).  It  seems  clear  that  this  power  of 
amendment  does   not  enable  the  sessions  to  raise  a  new  point  on 

(«)    Vidi'  .sDjji-d,  pp.  584,  080. 

((')  T'/V/r  /lupra,  p.  6i6.  as  to  the  grounds  on  which  an  appeal  can  be  brought 
against  a  rate  in  the  meti'opolis. 

(y>)  Where  the  owner  or  lessee  is  liable  to  be  assessed  or  to  pay  rates  in  place  of 
the  occupier,  the  notice  must  be  served  on  such  owner  or  lessee  ;  but  this  does  not 
apparently  apply  where  the  owner  or  lessee  merely  pays  rates  by  arrangement  with  his 
tenant,  but  is  not  personally  liable  to  the  overseers :  see  the  Valuation  (Metropolis) 
Amendment  Act,  1884,  s.  2,  in  Apitendix  II. 

((jr)  Valuation  (Metropolis)  Act,  18(59,  ss.  3.">,  42  (12)  :  see  Appendix  II.  Note  the 
definition  of  "  year"  in  s.  4,  which  explains  s.  42  (12). 

(?•)  It  may  perhaps  be  suggested  that  as  the  appeal  is  now  taken  to  quarter  sessions 
instead  of  the  assessment  sessions,  the  notice  must  comply  with  s.  1  of  12  &  13  Vict. 
c.  45  (see  Appendix  II.,  i/if  >•(/},  which  i-equires  the  grounds  of  appeal  to  be  stated. 
Eightly  or  wrongly,  in  practice  this  section  has  not  been  complied  with.  If  objection 
be  made  on  this  ground,  and  the  court  hold  the  objecticm  good,  it  can  be  met  by 
amendment  under  s.  34  of  the  Valuation  (Metropolis)  Act,  18(59. 

(s)  Valuation  (Metropolis)  Act.  18(59,  s.  34.  Por  an  instance  of  amendment,  see 
BrUininj  V.  St.  Olai-c's  Unitni  (1885),  Hyde's  !Met.  Kat.  App.  401,  where  the  form  of 
the  appeal  was  entirely  re-modelled. 
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■which   the   {ii)pell;int   is   not    '"  affgrievod   l)y  any  decision  of  the 
assessment  committee  on  an  objection  made  before  them." 

The  Valuation  (Metropolis)  Act,  l^lIO,  does  not  expressly  require 
that  the  notice  of  appeal  should  be  signed  by  the  appelhmr 
personally,  or  inih-ed  that  it  should  be  si<2;ned  at  all  ;  thouoh  it 
was  probably  intended  that  it  should  be  signod,  or  authenticated 
in  sonu^  war.  It  would  probably  be  held  sufiicient  if  sioned  h\  a 
solicitor  "for  and  on  behalf  of"  the  appellant.  ''The  general 
principle  is  qui  facit  j^er  aUinn,/acit  p^v  se.  That  sanctions  the 
rule  that  a  man  may  ordinarily  giye  a  notice  by  means  of  his 
agent  or  attorney  "  {t).  It  is  suggested  that  as  an  objector  may 
appear  before  an  assessment  committee  by  an  agent  (»),  so  an 
agent  may  sign  the  notice  of  a))i)eal  from  the  decision  on  such  an 
objection.  The  Valuation  (Metropolis)  Act,  1869,  s.  65,  deals 
with  the  signature  of  notices  giyen  A//  an  assessment  committee. 

Entry  of  appeal. — An  appeal  to  the  London  quarter  sessions 
must  be  entered  by  lodging  with  the  clerk  of  the  court  a  copy  of 
the  notice  of  appeal,  on  or  before  January  14th  (.?;),  which  is  the 
date  fixed  by  s.  42  (12)  of  the  Valuation' (Metropolis)  Act,  ISO'J, 
for  service  of  notice  of  ap})eal.  It  may,  perhaps,  be  doubted 
whether,  if  disobedience  to  the  rule  requiring  the  entry  of  the 
appeal  on  or  before  January  14th  were  [)unished  by  a  refusal  to 
hear  an  appeal  entered  after  that  date,  the  rule  would  not  be  held 
to  be  ultra  vires  (y).  In  ])ractice,  the  assessment  sessions  and 
London  quarter  sessions  haye  repeatedly  heard  appeals  entered 
after  the  prescribed  date.  But  a  motion  for  leave  to  enter  the 
appeal  after  that  date  is  necessary,  and  the  respondents  are  entitled 
to  their  costs  (z). 

Recognizances  or  security  for  costs.— Excejit  in  th(^  case  of 
assessment  connnittees,  overseers,  or  a  surA'eyor  of  taxes,  the 
appellant  within  seven  days  after  giving  notice  of  appeal,  nnist 
either  enter  into  recognizances  with  two  sureties,  or  make  a 
deposit  of  50Z.  by  way  of  security  for  costs  (a).  Note  that  the 
seven  days  run  from  the  date  when  notice  is  actually  given,  and 
not  from  the  last  day  for  giving  notice.  It  is  believed  that  since 
the  passing  of  the  Valuation  (Metropolis)  Act,  1869,  the  sessions 
have  never   refused   to  hear  an  appeal  for   failure   to   enter  into 

(0  R.  V.  Middlcscv  J  J.  (1850),  20  L.  J.  AI.  C.  42  :  where  signature  by  an  attorney 
"  for  and  on  behalf  and  at  the  re(inest  and  by  the  direction  of  "  the  ajipellants,  was 
held  sufiicient  under  a  statute  which  did  not  specify  by  whom  the  notice  was  to  be 
given.     See  also  it.  v.  Knit  J,J.  (187o),  L.  K.  8  Q.  13.  305.  mtpra,  p.  580,  note  (r). 

(«)  7/.  V.  ,S^  3/ar!/  Ahhotts,  [1891]  1  Q.  B.  B78  ;  Kyde's  Rat.  App.  (18"J1— 18'.i3), 
27(>,  xi.'pivi,  p.  526. 

(./•)  See  Orders  of  1898,  r.  G,  in  Appendix  II. 

(y)  But  see  the  remarks  hereon  iu  liyde.s  Kat.  App.  (1886 — 1890),  at  pp.  55,  56. 

(--)   Word-stcorfh  V.  iSy.  Sarhmr\s  Uniini.  Ryde's  Rat.  App.  (1891—1898),  13. 

(c/)  See  t,>rders  of  1898,  rr.  3 — 5,  in  Appendix  II.,  hifni. 


CHAP.  XXXIV.]        RECOGNIZANCES    OR    SECURITY    FOR    COSTS.  681 

recoo-nizancos  in  due  time.  Possibly  they  mig-ht  refuse  to  hear 
an  appeal  until  recognizances  had  been  entered  into,  or  security 
given  ;  even  assuming  that  (if  that  were  not  done  -svithiu  the 
prescribed  time)  they  could  not  altogether  refuse  to  hear  the 
appeal  (I>). 

Respondents  must  give  notice  of  intention  to  appear. — All 

persons  claiming  to  appear  as  respondents  must  give  to  the  clerk 
of  the  court  and  to  the  appellant,  notice  of  their  intention  to 
appear  as  respondents,  stating  whether  they  intend  to  appear 
separately  or  as  joint  respondents  with  other  persons.  Persons 
omitting  to  give  notice  cannot  be  heard,  unless  by  special  leave  of 
the  court,  until  they  have  given  such  notice  or  complied  with  such 
terms  as  the  court  may  think  fit  to  direct  or  impose  (c).  The  time 
may  be  extended  by  the  quarter  sessions  upon  such  terms  and 
conditions  as  to  costs  or  otherwise,  as  the  court  may  think  fit  (d). 
Before  the  making  of  the  rule  last  quoted,  in  the  event  of  failure 
to  serve  notice  in  due  time,  the  practice  was  to  move  for  leave  to 
appear,  and,  in  the  absence  of  special  circumstances,  leave  was^ 
generally  given,  on  paymeiit  of  the  ap^jcllants'  costs  of  the 
motion  (e). 

Appearance  by  an  assessment  committee. — There  is  some 
difhculty  in  determining  in  what  way  the  assessment  committee  are 
entitled  to  appear  as  respondents,  though  the  usual  practice  is  for 
the  assessment  committee  to  appear  either  in  their  own  name  or  in 
the  name  of  the  body  by  ^yhom  they  are  appointed. 

Under  s.  2  of  the  Union  Assessment  Committee  Amendment 
Act,  1864  (/),  which  originally  dealt  only  with  an  appeal  against 
a  rate,  the  assessment  committee  may  appear  as  respondents  to 
such  an  appeal,  with  the  consent  of  the  guardians,  hut  in  the  name 
of  the  guardians.  The  effect  of  this  enactment  has  been  already 
considered  in  dealing  with  the  practice  outside  the  metropolis  (</). 
The  Valuation  (Metropolis)  Act,  1869  (h),  by  s.  1  incorporates  the 
Union  Assessment  Acts,  1862  and  1864,  "for  the  purposes  of"  the 
Act  of  1869,  "  and  so  far  as  is  consistent  with  the  tenor  thereof." 
The  Act  of  1869  in  effect  substitutes  (within  the  metropolis)  an 
appeal  against  the  valuation  list  for  an  appeal  against  the  rate 
based  thereon,  so  far  as  regards  questions  of  valtie  ;  although  it 
leaves  still  existing  the  right  of  appeal  against  a  rate  on  other 
grounds,  e.[f.,  non-occupation,  or  special  exemption  (/).     It  is  not 

(h)   Tide  .vipra,  pp.  oSi.  678,  as  to  the  validity  of  rules  of  practice. 
(,-)  See  Orders  of  1898,  r.  0,  in  Appendix  II. 
■  C^7)  Ibid.,  r.  21. 

(r)  See,  for  example,  London  County  Council  v.  Fulham  Union,  Ryde's  Rat.  App. 
(ISid— 1893),  151. 

(/)  See  Appendix  II.,  infra.  (Ji)  ^ee  Appendix  II.,  infra. 

(j/)   T7rf^.y«^;?'rt.  pp.  .")90,  591.  (0  Vide  siipm,  \h  Gi6. 
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:il)solutoly  clear  that  s.  2  of  the  Union  Assessment  <  'ommittce 
Amendment  Act,  1864.  applies  to  an  appeal  against  a  valuation 
list  nnder  the  Valuation  (Metropolis)  Act,  18(!il,  in  the  same  way 
as  it  applied  to  an  ap[)eal  against  a  rate  before  that  Act  was  passed. 
For  the  words  "  such  appeal "'  in  s.  2  of  the  Act  of  1804  refer  to 
the  appeal  mentioned  in  s.  1  of  the  same  Act.  which  section  is 
rej)ealed  as  to  the  metropolis  by  s.  77  of  the  Valuation  (Metro- 
polis) Act,  1869.  On  the  one  hand,  it  may  be  contended  that,  in 
order  to  understand  the  words  '•  such  aj>peaV'  in  s.  2  of  the  Union 
Assessment  ( 'ominittee  Amendment  Act,  1.S64,  we  may  refer  to 
s.  1  of  the  same  Act,  notwithstanding  its  repeal.  On  the  other 
hand,  it  may  be  contended  that  the  "  sucli  "  may  now  be  disregarded, 
and  that  the  appeal  refcn-red  to  in  s.  2  of  the  Act  of  18()4  must  be 
taken  to  be  the  form  of  app(\al  substituted  by  the  Act  of  18()1*, 
with  which  it  is  now  incorporated  ;  and  that  unless  s.  2  of  the  Act 
of  1864  be  so  understood,  its  incor})oration  with  the  Act  of  1869 
becomes  wholly  inoperative,  because  the  Act  of  1869  does  not  give 
or  deal  with  a  right  of  appeal  against  a  rate,  as  distinguished  from 
an  appeal  against  a  valuation  list. 

There  is  a  further  difficulty  :  b}^  s.  62  of  the  Valuation  (Metro- 
polis) Act,  1869,  "an  assessment  committee  may  give  such  security 
[for  costs]  and  may  appear  on  any  appeal  J>y  their  clerk.'^  It  is 
difficult  to  say  what  is  the  meaning  of  these  words.  It  has  been 
held  (^:)  that  they  do  not  mean  that  the  clerk  of  the  committee 
has  the  right  to  be  heard  on  their  behalf  at  quarter  sessions  ;  and, 
apparently,  that  they  merely  enable  the  clerk  to  appear  in  court 
instead  of  the  individual  members  of  the  committee.  It  has  been 
suggested  in  argument  that,  imder  s.  ()'2,  the  committee  may 
appear  in  the  name  of  their  clerk  (/)  ;  but  it  is  believed  that  an 
assessment  committee  has  never  claimed  so  to  appear.  Even  if  it 
be  assumed  that  s.  62  gives  the  right  to  appear  in  the  name  of  the 
clerk,  the  question  still  remains  whether  they  are  bound  so  to 
appear,  or  may  appear  in  the  name  of  the  guardians  under  s.  2  of 
the  Union  Assessment  Committee  Amendment  Act,  1864, 

Assuming  that  the  section  last  quotetl  applies  to  appeals  against 
a  valuation  list,  it  must  be  noticed  that  by  s.  5  (4)  (b)  of  the  Valua- 
tion (Metropolis)  Act,  1869,  all  the  provisions  of  that  Act,  and  the 
Acts  incorporated  therewith  (which  include  the  Act  of  1864),  ''  in 
cases  where  the  assessment  committee  is  appointed  by  the  vestrv  *' 
shall  ''be  construed,  so  far  as  is  consistent  with  the  tenor  thereof, 
as  if  the  terms  vestry,  members  of  the  vestry,  .  .  .  were  respec- 
tively substituted  for  the  terms  board  of  guardians,  guardians,*' 
etc. 

(li)  R.  V.  London  JJ„  [1S9G]  1  Q.  B.  O.JO. 

(0  i^ee  Fulham  Unionx.  St.  Manj  Ahbotts,  KcnsinytoH,  Ryde's  Kat.  A|)p.  (188(»— 
18I)U),  S6,  and  the  remarks  tliereon,  ibid.,  p.  HO. 


€HAP.  XXXIV.]       APPEARANCE  BY  AN  ASSESSMENT  COMMITTEE.       683 

A  further  complication  arises  under  the  London  Government 
Act,  1899,  which  transfers  the  power  of  appointino-  the  assessment 
committee  from  the  vestry  (or  the  guardians,  as  the  case  may  be)  to 
the  borough  council.  For,  let  us  assume  it  to  have  been  formerly 
necessary  for  the  assessment  committee  to  appear  in  the  name  of 
the  body  by  whom  they  were  appointed  :  then  although  it  seems 
clear  that  (where  they  were  formerly  appointed  ])y  the  vestry)  they 
must  in  future  appear  in  the  name  of  the  borough  council,  yet  it  was 
(at  one  time  at  least)  doubtful  (where  the  committee  were  formerly 
appointed  by  the  guardians),  whether  they  must  in  future  ap})ear 
in  the  name  of  the  borough  council  or  the  guardians  (»i).  This 
tliificulty  seems  also  to  affect  the  question  of  liability  for  costs  (n). 
It  is  stibmitted  that  the  point  is  settled  by  s.  31  (2)  of  the  London 
Government  Act,  1899,  which  provides  that  "any  enactment  in 
any  Act,  whether  general  or  local,  referring  to  an  authority  whose 
})owers  or  duties  are  transferred  by  or  mider  this  Act  to  a 
borough  council  shall  be  construed  with  the  necessary  modifica- 
tions, including  the  substitution  of  the  borough  council  for  that 
authority."  The  Union  Assessment  Committee  Amendment  Act, 
18(J4,  seems  to  come  within  the  scope  of  this  section,  and  therefore, 
if  s.  2  ol  that  Act  applies  to  an  appeal  against  a  valuation  list  in 
the  metropolis,  it  must  be  construed  with  the  stibstitution  of  the 
))orough  council  for  the  guardians.  However  this  may  be,  the 
London  (Assessment  Committees)  Scheme,  1902  (o),  made  under 
the  London  Government  Act,  1899,  provides  that  "  where  before 
the  passing  of  the  Act  [of  1899]  an  assessment  committee  was 
appointed  by  a  board  of  guardians,  and  by  virtue  of  the  Act  the 
committee  is  appointed  by  the  council  of  a  metropolitan  borough, 
all  the  provisions  of  the  Valuation  (Metropolis)  Act,  1809,  and 
the  enactments  incorporated  therewith  ( p)  or  amending  the  same, 
shall  be  construed,  so  far  as  is  consistent  with  the  tenor  thereof,  as 
if  references  to  the  borough,  council,  members  of  the  council, 
town  clerk  and  general  rate  were  substituted  for  references  to  the 
union,  board  of  guardians,  guardians,  clerk  and  assistant  clerk  of 
the  board  of  guardians,  and  common  fund." 

Cases  to  be  stated  by  appellants  and  respondents. — On  or 

before  February  1st  next  following  the  entry  of  an  appeal  against 
a  valuation  list,  the  appellant  (except  when  the  total  rateable  value 
appealed  against  does  not  exceed  300/.)  must  state  his  case  and  the 
facts  to  be  proved,  and  the  points  of  law  (if  any)  to  be  argued  in 
support  of  the  case,  and  must  deliver  ten  copies  to  the  clerk  of  the 
court,  and  must  serve  one  co})y  on  each  respondent  ;  and,  in  like 

(?«)    Vide  supra,  ]>.  028. 

(/«)    Vide  infra,  p.  692.  (")  See  Appendix  II. 

(y>)  These  include  the  Union  Assessment  Acts :  see  s.  1  of  the  Vahiation  (Metro- 
polis) Act.  1869. 
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manner,  each  respondent  on  or  before  the  same  day  must  state  his^ 
case,  and  the  facts  to  be  proved,  and  tlie  points  of  law  (if  any)  to 
be  a  rolled  in  support  of  the  case,  and  must  deliver  ten  copies  to 
the  clerk  of  the  court  and  one  to  the  appellant  (7).  The  time  for 
stating  the  case  may  be  extended  on  terms  (r). 

These  cases  take  the  place  of  the  pleadings  in  an  action,  or  are 
"  by  way  of  giving  particulars  "  {s).  But  the  respondents  may 
have  to  state — and  in  practice  generally  do  state — their  case 
without  seeing  the  appellant's  case. 

The  rule  allowing  an  extension  of  time  was  first  made  in  181>8. 
Before  the  making  of  that  rule,  the  assessment  sessions  and  the 
London  (piarter  sessions  had  allowed  considerable  freedom  of 
amendment  (f),  or  had  allowed  the  parties  to  rely  on  points  not 
taken  in  their  case  (?<).  Where  an  adjournment  was  rendered 
necessary  by  the  insufficient  statement  of  the  appellant's  case,  he 
was  ortlered  to  pay  the  costs  of  the  adjournment  (.c).  Where  the 
sessions  allow  the  notice  of  appeal  to  Ije  amended,  under  s.  34  of 
the  Valuation  (Metropolis)  Act,  186U,  they  must  either  allow  the 
appellant's  ease  to  be  amended  accordingly,  or  allow  him  to  set  up 
a  claim  not  included  in  the  case  ;  otherwise  the  amendment  of  the 
notice  of  appeal  might  be  useless.  The  circumstances  of  each 
a})peal  must  determine  what  is  to  be  stated  in  the  appellant's  and 
respondent's  cases  ;  a  difficulty  often  arises  in  dealing  with  railways, 
and  gas  or  waterworks,  where  the  rateable  value  depends  mainlv 
on  the  gross  receipts  in  the  parish,  which  figures  are  sometimes 
not  ascertained,  even  by  the  a})pellants,  until  the  eve  of  the 
hearing  (//). 

Practice  at  the  hearing  at  London  quarter  sessions. — The 

rules  of  the  quarter  sessions  direct  that  all  applications  required  to 
be  made,  and  consents  required  to  be  given,  shall  be  signified  Ijy 
counsel  in  open  court  (z)  ;  and  it  seems  clear  that  this  rule  is  not 
vltra  vires  (a).  One  counsel  only  for  each  party  is  heard,  except 
by  special  leave  of  the  court  {!>).     The  a^jpellants  begin,  except 

(//)  See  r.  8  of  the  Orders  of  1898,  in  Appendix  II.  ;  as  to  the  form  and  ]irinting 
(if  the  documents,  see  rr.  1),  10,  and  as  to  mode  of  service,  r.  22. 

(/■)  Ibid.,  r.  21. 

(.<)  Per  A.  L.  Smith,  J.,  R.  v.  Gi-neral  Am-ssment  Sessions  (1886).  17  Q.  B.  I). 
304.  at  p.  407  ;  Ryde's  Kat.  App.  (1886—1890).  at  p.  93. 

(0  See  Savnch'ra  v.  ,SY.  Mdvij.  Lamhrfh,  Ryde's  Rat.  App.  (1891—1893),  1. 

(«)  Iiiiprori'd  Iiidustrinl  Dirr/liii//s  Co.  v.  St.  Lukrx,  ChclKca,  Ryde's  Rat.  App. 
(1891— 1S93),  21,  at  pp.  27.  28  :  but  cf.Sonth  Kastrni  llnil.  Co.y.Lcn'isham  Uiiioii 
(1871).  Ryde's  Met.  Rat.  App.  o2. 

(.!•)  Saunders  v.  St.  Manj,  Lamhetli,  svpni. 

(!/^  See  iri!;.v^  London  Mail.  Co.  v.  St.  Luke's,  Clielsett,  Ryde"s  Rat.  App.  (18S6 — 
1890).  82  ;  JVeiv  Biter  Co.  v.  Holhorn,  Union,  ibid.,  p.  104";  Midland  Hail.  Co.  v. 
St.  M(trii,I.dinriton,  ihid.,  p.  139,  at  pp.  140,  144. 

(r)  See  r.  13  of  the  Orders  of  1S98,  in  Appendix  II. 

\a)  See  B.  V.  London  J.T.,  [189(5]  1  Q.  B.  6."i9.  The  case  was  decided  on  r.  10  of 
the  Orders  of  1890  (see  Ryde's  Rat.  Aj.p.  (1886—1890),  394),  which  was  not  quite 
in  tlie  same  terms  as  the  Orders  of  1S98  ;  but  the  decision  is  equally  applicable. 

(/O  See  r.  14  of  the  Orders  of  1898. 
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when  a  surveyor  of  taxes  is  the  apjielhuit,  in  which  case  the 
respondents  begin  (c).  The  order  of  proceedings  follows  the  usual 
practice  at  nisi  j>rhis. 

The  clerk  of  the  assessment  committee,  or  his  deputy,  must 
attend  the  court  with  the  valuation  list  to  which  the  appeal 
relates,  and  any  alteration  therein  must  be  made  by  the  justice 
acting  as  chairman  of  the  sessions,  and  he  must  place  his  initials 
against  such  alteration  (d)  ;  and  before  this  is  done,  the  order  must 
be  completed  and  taken  up  (e).  It  is  important  to  see  that  the 
alteration  of  the  list  is  duly  made,  for  without  such  an  alteration 
it  seems  that  an  order  made  on  apjjeal  might  be  of  no  effect  (  /). 

No  order  can  be  made  affecting  the  gross  value  of  a  heredita- 
ment until  proof  has  been  given,  orally  or  by  affidavit,  that  notice 
of  appeal  has  been  served  upon  the  surveyor  of  taxes  (g).  It  has 
not  hitherto  been  the  practice  to  call  upon  the  appellant  to  prove 
service  of  notice  of  appeal  on  any  of  the  respondents  before 
proceeding  with  the  hearing. 

Where  a  motion  is  made  (as  distinguished  from  the  hearing  of 
the  appeal)  two  clear  days'  notice  must  be  given,  and  a  copy  of  the 
notice  must  be  filed  with  the  clerk  of  the  court  (A).  The  Acts  and 
Orders  do  not  expressly  ])rovide  for  the  making  of  orders  to 
produce  documents,  or  to  permit  inspection  of  buildings,  before  the 
hearing  of  the  appeal.  The  sessions  can  at  the  heariiui  of  the 
appeal  order  public  officers  to  produce  documents  (/),  and  valuation 
lists,  rates,  and  similar  documents,  are  by  ss.  67 — ^^^,)  of  the  Valua- 
tion (Metropolis)  Act,  1869,  open  to  inspection.  But  if,  for 
example,  a  railway  company  in  the  opinion  of  the  court  wrong- 
fully refuses  inspection  of  its  accounts,  the  remedy  appears  to  be  to 
subpoena  a  witness  to  produce  the  books,  and  (if  necessary)  to  ask 
for  an  adjournment  to  consider  the  effect  of  the  evidence  ;  in  such 
a  case  the  court  could  deal  with  the  costs  of  the  adjournment  (k). 
If  inspection  of  premises  is  refused,  the  court  could  appoint  some 
person  to  make  a  valuation,  and  he  would  then  have  the  right  to 
enter  (/). 

The  same  general  considerations  as  to  the  disqualification  of 
justices  on  the  ground  of  interest  or  otherwise,  apply  as  in  the  case 
of  quarter  sessions  outside  the  metropolis  (?n),  and  there  are,  it  is 

(r)  See  r.  15  of  the  Orders  of  1898,  and  s.  53  of  the  Valuation  (Metropolis)  Act.  18(59. 

(rZ)  Valuation  (Metropolis)  Act,  18(59,  s.  34. 

Ic)  Rule  17  of  the  Orders  of  1898,  in  Appendix  II. 

(/")  See  Valuation  (Metropolis)  Act,  18G9,  ss.  43,  45,  and  he  declaration  in 
■Schedule  4,  which  is  to  be  added  to  the  rate. 

(r/)  See  r.  16  of  the  Orders  of  1898. 

(A)  See  r.  12  of  the  Orders  of  1898.     As  to  consent  motions,  see  r.  11. 

(/)  See  Limdnn  Coutitii  Cnuncll  v.  Bloomshury,  Ryde's  Rat.  App.  (1891 — 1893), 
.38  :  Valuation  (Metropolis)  Act,  1809,  s.  31. 

(Ji)   London,  Countij  Council  v.  Bloomshury.  suju'ii, 

(J)  Valuation  (Metropolis)  Act,  1869,  ss.  30,  38. 

JQni)   Vide  snj^ra,  pp.  586—590. 
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Ijolieved,  no  ^^peeial  s^tiitutory  enactment.^  on  this  point  relating  to 
the  London  quarter  sessions.  It  may  perhaps  be  doubted  whether 
s.  6  of  the  Union  Assessment  Committee  Amendment  Act,  1804, 
applies  in  the  case  of"  an  a{)peal  against  a  valuation  list.  It 
clearly  would  not,  but  for  the  fact  that  it  is  one  of  the  sections 
incorporated  with  the  Valuation  (Metropolis)  Act,  18G9  ;  this 
incorporation  becomes  inoperative  if  the  section  does  not  apj)ly 
to  appeals  brought  under  the  Act  of  1869  {n). 

The  fees  payable  to  the  clerk  of  the  court  are  prescribed  by  the 
Orders  (o). 

Power  of  quarter  sessions  to  amend  the  list.— By  s.  154  of  the 
Valuation  (Metropolis)  Act,  18<')I.>  ( />),  the  quarter  sessions  "may 
confirm  or  alter  the  valuation  list,  so  far  as  it  is  questioned  by  the 
appeal,  in  such  manner  as  they  think  just,  but  shall  not  nudvc  any 
alteration  in  contravention  of  this  Act."  The  last  words  here 
quoted  will  prevent  the  court  from  so  altering  the  list  that  the 
deduction  from  the  gross  to  arrive  at  the  rateable  value  would 
exceed  the  scale  prescribed  by  s.  52  and  Schedule  III.  of  the  Act. 
The  quarter  sessions  have  held  that,  where  a  ratepayer  appeals  on 
the  ground  that  he  is  over-rated,  the  court  has  no  power  to  increase- 
the  gross  value  (jj),  and  this  view  appears  to  be  supported  by  the 
decision  of  the  Queen's  Bench  on  an  appeal  against  a  rate,  outside 
the  metropolis  (r).  But  in  one  case,  where  a  prima  facie  case  of 
fraud  was  made  out  against  the  apj^ellant,  the  London  quarter 
sessions  by  consent  increased  the  gross  value  in  the  valuation 
list  (s).  In  one  or  two  cases,  where  the  appellants  accepted  the 
gross  value  stated  in  the  list,  but  claimed  a  larger  deduction 
therefrom  to  arrive  at  the  rateable  value,  the  quarter  sessions 
allowed  the  respondents  to  give  evidence  that  the  true  gross  value 
was  higher  than  that  stated  in  the  list  (t).  But  these  cases  ap[)ear 
to  be  overruled  by  a  later  decision  of  the  Queen's  Bench  Division 
on  an  appeal  against  a  rate  outside  the  metropolis  (u),  the  principle 
of  which  is  equally  applicable  to  an  appeal  against  a  valuation  list. 

^Vhere  a  valuation  list  is  amended  on  appeal,  the  alteration 
must  be  initialled  by  the  chairman  of  the  court  {v).  AV^here  a  list 
is  ordered  to  be  amended,  subject  to  a  special  case  for  the  opinion 

(//)  Compare  the  remarks  as  to  U.  A.  C.  A.  Act,  1864,  s.  2.  fti/2)ra,  pp.  681,  682. 

(_(>)  See  the  Orders  of  1898,  in  Appendix  II. 

(^)  See  Appendix  II.,  iufra. 

((/)   Wood  V.  at.  ,Snriour'.i  Union,  Kyde's  Rat.  App.  (1891—1893),  TA,  at  p.  53. 

(r)  E.  V.  Great  Western  Rail.  Co.  (1846),  6  Q.B.  179,  at  p.  207  ;  et  cf.  Norton  v. 
Wuhsall  Virion,  infra. 

(ji)  Watcrlow  4"  *S'('«.v  v.  St.  Leonard's,  Shorcditcli,  Kyde's  Rat.  App.  (1891  — 
1893),  28. 

(0  Middle  Claa.^  Dwelling.^  Co.  v.  St.  Geor{/e\9  Union,  Ryde's  Rat.  App.  (1891 — 
1893),  61  ;  Chapjtell  v.  St.  George'it  Union,  ihid.,  p.  60. 

(«)  Horton  v.  WaUall  Union,  [1898]  2  Q.  B.  237  ;  sujtra,  p.  593. 

(f)    Vide  snpru,  p.  685. 
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of  the  High  Court,  the  practice  is  to  make  the  amendment  without 
any  stay  pending  the  decision  of  the  special  case  (w). 

Reference  to  arbitration. — It  is  submitted  that  the  London 
({uarter  sessions  have  no  power  to  refer  to  arbitration  an  a})peal 
under  the  Vahiation  (Metropolis)  Act,  1869,  because  the  assessment 
sessions  had  no  such  power.  As  will  be  seen  below,  this  difficulty 
is  met  by  appointing  a  valuer,  who  is  treated  as  if  he  were  an 
arbitrator. 

First,  as  to  the  assessment  sessions.  There  is  no  specific  enact- 
ment in  the  Act  giving  those  sessions  power  to  refer  an  appeal  ;. 
but  s.  26  provides  that,  with  respect  to  certain  specified  matters 
(not  necessary  to  be  noted)  and  "  to  all  matters  necessary  for  the 
execution  of  their  duties  under  this  Act,"  those  sessions  shall  "  have 
the  same  jurisdiction  and  powers  and  be  in  the  same  position  as. 
a  court  of  quarter  sessions.'"  But  if  by  virtue  of  this  clause 
assessment  sessions  had  all  the  powers  of  quarter  sessions,  then  the 
second  clause  of  s.  40  of  the  Valuation  (Metropolis)  Act,  1869' 
(giving  power  to  state  a  case  for  the  opinion  of  the  High  Court),. 
l)ecomes  mere  surplusage,  because  that  clause  is  taken  almost 
verbatim  from  s.  11  of  the  Quarter  Sessions  Act,  1819  (x),  which 
gave  a  similar  power  to  courts  of  quarter  sessions.  The  express, 
application  to  the  assessment  sessions  of  the  powers  given  by  s.  11 
of  the  Act  of  1849,  impliedly  excludes  the  powers  given  by 
s.  12  and  s.  13  of  that  Act,  which  enabled  an  appeal  to  quarter 
sessions  to  be  referred  to  arbitration  (y).  At  one  time  it  was  in, 
practice  assumed  that  the  assessment  sessions  had  power  to  order  a 
reference,  and  such  an  order  was  frequently  made  ;  but,  in  and 
subsequently  to  the  year  1881,  the  court  acted  upon  the  view  that 
they  had  no  jurisdiction  to  make  such  an  order  (c). 

Next,  as  to  the  powers  of  the  London  quarter  sessions.  The 
Local  Government  Act,  1888,  s.  42  (10),  enacts  that  the  London 
quarter  sessions  "  shall  be  substituted  for  the  general  assessment 
sessions  under  the  Valuation  (Metropolis)  Act,  1869,  and  have  all 
the  jurisdiction  vested  in  those  sessions,  and  shall  exercise  the 
same  within  the  same  area."  Whatever  may  be  the  effect  of  the 
first  words  here  cited,  it  seems  clear  that,  as  to  questions  o£  juris- 
diction, they  are  controlled  by  those  which  immediately  follow  : 
and,  therefore,  as  to  appeals  under  the  Valuation  (Metropolis)  Act, 

(«')  Linuhmand  India  Dorlm  v.  Poplar  Union  (1898),  Kydcit  Konstam's  Rat.  App. 
(1894 — 1904),  2S.  It  is  believed  that  the  decision  in  that  case  follows  the  practice 
adopted,  without  question,  in  many  other  cases. 

(a?)  12  &  13  Vict.  c.  45  :  see  Appendix  II. 
■  (y)    y<<tc  stnpra,  p.  59(!. 

(c)  See  Kyde's  Met.  Hat.  App.,  pp.  257,  2()8,  848.  Compare  also  the  Orders  of 
1870  (:ihid.,  p.  457),  with  the  Orders  of  1890  (Ryde"s  Kat.  App.  (ISSli— 1890),  892)  ; 
the  latter  ( )rders  omitted  the  rule  which  assumed  the  existence  of  a  power  to  refer  to 
arbitration. 
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1809,  tlio  London  quarter  sesr«ions  have  exactly  the  same  juris- 
diction as  was  formerly  vested  in  the  assessment  sessions.  If, 
therefore,  the  assessment  sessions  could  not  order  a  reference 
to  arbitration,  neither  (it  is  submitted)  can  the  London  (juarter 
-sessions.  And  the  London  quarter  sessions  appear  to  have  adopted 
this  view  (a)  ;  at  all  events,  it  is  believed  that  they  have  never 
made  an  order  referrino;  an  appeal  to  arbitration. 

Order  to  make  a  valuation  or  a  yaluation  list. — By  s.  30  of 
the  Valuation  (Metropolis)  Act,  1869  (h),  if  any  of  the  parties  to 
the  ap/ieal  (tpph/  to  the  quarter  sessions  (r-)  to  direct  a  valuation  of 
any  hereditament  with  respect  to  which  any  appeal  may  be  made, 
and  give  security  for  the  costs  of  such  valuation,  the  court  may 
'■  in  their  discretion  "'  ap])oint  some  |)ro})er  person  to  make  such 
valuation.  Orders  have  been  made  under  this  section  where  all 
the  parties  to  the  appeal  did  not  consent  (tl).  It  is  believed  that 
where  all  ])arties  consented  to  the  application  it  has  never  been 
refused.  The  nomination  of  the  valuer  rests  with  the  court, 
though  it  is  the  i)ractice  to  consult  the  parties  (e).  Where  a 
valuer  has  been  ajipointed,  the  court  may  fix  some  subsequent  day, 
either  Ijefore  or  after  the  day  before  which  all  appeals  are  required 
to  be  heard,  for  receiving  the  valuation,  and  may  adjourn  the 
hearing  to  that  day  (/).  The  report  of  the  valuer  is,  in  form, 
merely  evidence  for  the  guidance  of  the  court.  And  it  has  been 
held  by  the  London  quarter  sessions  that  the  report  o£  the  valuer 
is  not  binding  on  the  court  or  on  the  parties  (r/).  Of  course  the 
parties  may  by  consent  agree  to  be  so  bound.  The  valuation 
must  be  in  writing,  and  the  valuer  has  power  to  enter  the 
premises  (Ji).  The  costs  of  the  valuation  are  in  the  discretion  of 
the  court  (/). 

In  practice  the  appointment  of  a  valuer  has  been  adopted  as  a 
substitute  for  a  reference  to  arbitration.  In  many  cases  the  parties 
have  appeared  by  counsel  and  called  evidence  before  a  valuer  as 
if   he  were    an    ax'bitrator,    and  the    so-called   "  valuer "   has  not 

(«)  See  London,  Chatham  and  Dover  Rail.  Co.  v.  St.  Saviours  Union,  Hyde's 
Kat.  App.  (1891 — 1893),  112  ;  Pearson  v.  Ilolhorn  Union,  ibid.,  p.  152  ;  South 
Eastern  Rail.  Co.  v.  St.  Saviour's  Union,  ibid.,  p.  226. 

(b)  See  Appendix  II.,  infra. 

(C-)  The  application  cannot  be  made  to  special  sessions. 

(rf)  JEast  Liinihin  Waterivorhs  v.  St.  Leonard's,  Shoreditch,  liyde's  Rat.  App. 
(1886 — 1890).  15.0  :  London  and  St.  Katherine  Doeles  Co.  v.  Stepney  Union,  ibid., 
p.  162. 

(<')  London,  Chatham  and  Dover  Rail.  Co.  v.  St.  Saviour's  Union,  Ryde'.s  Kat. 
App.  (1891— 1893),  112. 

(  /■)  ^'aluation  (Metropolis)  Act,  1869,  s.  37. 

(7)  London  County  Conned  v.  St.  Saviour's  Union  (1902),  Ryde  k,  Konstam's 
Kat.  App.  (1894—1904),  65. 

(//)  Iljid..  s.  38.  With  this  section  compare  U.  A.  C.  A.  Act,  1864,  s.  4,  in 
Appendix  II.,  and  see  Rawlenee  v.  Uursley  Union  (1877),  3  Ex.  D.  44  ;  sujira, 
p.  527. 

(/")  Valuation  (MetroiDolis)  Act,  1869,  s.  39. 
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unfrequently  been  a  barrister.  But  the  London  ([uarter  sessions 
have  held  that,  unless  the  parties  agree  how  the  cost  of  the  parties 
in  the  proceedings  before  the  vainer  shall  be  dealt  with,  the  sessions 
have  no  power  to  deal  with  them,  and  have  no  jurisdiction  to 
make  an  order  as  to  costs  other  than  the  valuer's  fees,  and  the 
costs  of  the  proceedings  before  the  sessions  (j).  In  some  cases  the 
costs  have  by  consent  been  left  to  the  discretion  of  the  valuer  (/.), 
though  the  question  whether  those  costs  should  include  the  costs 
of  shorthand  notes  of  the  evidence  given  before  him  was  dealt 
with  by  the  court,  after  hearing  the  evidence  of  the  valuer  (/). 
In  other  cases  the  costs  have  been  dealt  with  by  the  sessions  on 
receiving  the  valuer's  report  (m),  but  in  one  case  at  least  the 
sessions  have  consulted  the  valuer  before  making  the  order  (n). 

Where  there  is  no  approved  valuation  list  for  a  parish,  the 
sessions  may  appoint  some  person  to  make  one,  which  is  to  be 
deposited,  etc.,  in  such  manner  as  the  court  may  direct,  following 
as  near  as  may  be  the  provisions  as  to  the  list  originally  to  be 
made  (o).  Apparently  the  Act  allows  the  right  of  objection  before 
the  assessment  committee,  and  of  appeal  to  quarter  sessions  against 
a  list  so  ordered  ;  and  there  is  no  time  limited  for  hearing  appeals 
against  such  a  list  {]>). 

Costs. — The  costs  of  any  appeal  against  a  valuation  list,  including 
the  cost  of  a  valuation  ordered  by  the  court  (q),  are  in  the  dis- 
cretion of  the  special  sessions  or  the  London  quarter  sessions,  as 
the  case  may  be,  and  shall  be  awarded  by  them  to  be  paid  by  such 
parties  to  the  appeal,  and  in  such  proportions  as  they  think  just  (>•). 

On  comparing  this  section  with  the  enactments  giving-  quarter 
sessions  power  to  give  costs  on  appeal  against  a  rate  (s),  it  will 
be  found  that  on  an  appeal  against  a  valuation  list  under  the 
Valuation  (Metropolis)  Act,  1869,  the  court  has  a  wider  discretion 
than  under  the  earlier  Acts.  For  those  Acts  (apart  from  the 
power  to   deal    with    frivolous  'grounds    of  appeal)  enabled    the 

(j)  Grand  Juncthm  Waterworks  Co.  v.  Puddiiujfon  (19U2),  Kyde  >k  Konstam's 
Hat.  App.  (1894—1904),  67. 

iji)  8ee  London  and  South  Wcsti-rn  Rail.  Co.  v.  Wandsworth  and  Clapham 
Unum  (ISSl),  livde's  Met.  liat.  App.  257. 

(Z)  Ibid.,  p.  331. 

(/«)  East  London  Waterworks  v.  St.  Leonard's,  Shoreditch,  Ryde's  Rat.  App. 
(1886 — 1890),  155  ;  London  and  North  Western  Rail.  Co.  v.  Fulham  Union,  ibid., 
p.  179  ;  R.  V.  General  Assessment  Sessions,  ibid.,  p.  268  ;  London  ('oitnti/  Council  v. 
<S'^  Saviour  s  Union  (1902),  Ryde  and  Konstam's  Rat.  App.  (1894 — 1904),  (>.)  ; 
Grand  Junction  Waterworks  Co.  v.  Paddington,  ibid.,  67. 

(«)  Sonth  Eastern  Rail,  Co.  v.  St.  Saviour's  Union,  Ryde's  Rat.  App.  (1S91  — 
1893),  226. 

(y)  Valuation  (Metropolis)  Act,  1869,  ss.  35,  37. 

(yO  //y/V/.,  ss.  37,  42  (13). 

ty)  yide  sujira,-^.  C^>ii.  It  must  be  noticed  that  (e.rccpt  by  consent')XhQ  sQi,<,nn\'^ 
cannot  deal  with  the  costs  of  the  parties  before  the  valuer ;  see  note  (J),  supra. 

(r)  Valuati(m  (^Metropolis)  Act,  1869,  s.  39,  in  Appendix  II. 

(.v)  See  the  Poor  Relief  Act,  1743  (17  Geo.  2,  c.  38),  s.  4  ;  and  the  Quarter 
Sessions  Act  1849  (12  &  11^  Vict.  c.  45),  ss.  4,  5,  in  Appendix  II. ;  et  vide  suj>ru, 
pp.  .597,  598. 
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sessions  to  give  costs  onlij  to  the  surress/id  parti/  ;  wiiereas,  iiccortl- 
ing  to  the  decisions  of  the  London  quarter  sessions,  the  Act  of 
1869  enables  the  court  to  give  the  respondents  their  costs  where 
the  appelhmt  obtains  a  small  reduction,  l)ut  fails  on  the  main 
question  of  principle  raised  l)y  the  appeal  (^)  ;  or  to  give  an 
a])pellant  his  costs,  although  he  fails  to  obtain  any  reduction, 
where  the  assessment  committee  have  not  fairly  heard  his  objec- 
tion (m).  It  may  be  suggested  that  the  latter  proposition  is 
inconsistent  with  the  rule  that  a  court,  even  wlnni  it  has  full 
discretion  over  costs,  has  no  jurisdiction  to  order  a  successful 
defendant  to  pay  the  costs  of  a  plaintiff  who  altogether  fails  (.?■). 
But  if  the  cases  cited  in  the  note  are  examined,  a  distinction  will 
be  seen.  Thus  in  Dicks  v.  Vates  (ij),  James,  L.J.,  points  out  an 
*■"  essential  difference  ''  between  a  plaintiff  and  defendant :  "  the 
defendant  is  dragged  into  court,  and  cannot  be  made  liable  to  pay 
the  whole  costs  of  the  action,  if  the  ])laintiff"  had  no  title  to  bring 
him  there."  Again,  in  Foster  v.  Great  Western  Bail.  Co.  (c), 
where  the  railway  company  were  in  a  position  analogous  to  that 
of  defendants  in  an  action,  and  it  was  held  that  the  railway  com- 
missioners had  no  jurisdiction  to  give  costs  against  the  company, 
who  were  successful  on  every  issue,  merely  "  on  account  of  some 
neglect  on  their  part,  before  the  litigation  began."  But  it 
was  pointed  out  in  the  same  case  (a)  that  "the  successful  party 
mav  be  ordered  to  pay  the  costs  occasioned  by  improperly  con- 
ducting the  proceedings."  So,  too,  in  Andrew  v.  Grove  Qi), 
where  it  was  held  that  a  county  court  judge  had  no  power  to 
order  a  defendant  to  pay  the  costs  of  an  action  in  which  the 
plaintiff  altogether  failed,  it  was  held  that  the  judge  had  power 
"  to  order  a  successful  defendant  to  pay  such  part  of  the  plaintiff's 
costs  as  had  been  caused  by  the  defendant's  misconduct  in  the 
action."  It  is  true  that  the  objection  before  the  assessment 
committee  is  distinct  from  the  appeal  to  quarter  sessions,  but  the 
former  is  a  necessary  step  towards  (and  the  cause  of)  the  latter  ; 
and  if  an  assessment  committee  were,  as  the  sessions  found  in 
Mills  V.  St.  Olave's  Union  (r),  guilty  of  improper  conduct  in  not 
fairly  hearing  the  objection,  their  position  would  be  somewhat 
different  from  that  of  "  the  defendant  dragged  into  court  "  (d),  or 


(.r)  Dickx  V.  Yate.s  (1881),  18  Ch.  D.  7ti  :  Foster  v.    Great    Western  Rail.    Co. 
(lblS2).  8  Q.  B.  D.  515  ;  Andrew  v.  Gnn-e,  [1902]  1  K.  B.  G25. 
(//)  (1881),  18  Ch.  D.  76,  at  p.  8.5. 


(r)  (1882),  8  Q.  B.  D.  515  ;  ^^^  per  Brett.  L.J.,  at  p.  51'J. 

(-7)  8  Q.  B.  D.,  at  p.  523  :  per  Cotton,  L..J. 

(6)  [1902 J  1  K.  B.  62.5,  at  p.  628  :  per  Chanxell.  J. 

(r)  Hyde's  Kat.  App.  (1886—1890),  84.  id)  See  Dlclis  v.  Yates,  supra. 


CHAP.  XXXIV.]  COSTS.  691 

that  of  a  railway  company  who  were  merely  "  guilty  of  neglect 
hefore  the  litigation  began  "  (e). 

In  some  cases  the  London  quarter  sessions  have  refused  to  give 
a  successful  appellant  any  costs,  or  to  give  him  his  costs  in  full, 
where  he  has  claimed  a  much  larger  reduction  than  that  allowed 
by  the  court  (/).  But,  apart  from  special  circumstances,  the 
general  rule  has  been  that,  if  the  appellant  obtains  a  substantial 
reduction  he  is  entitled  to  costs.  Questions  as  to  apportionment 
of  costs  (where  several  appeals  are  heard  together,  or  where  one 
appeal  relates  to  several  hereditaments  or  raises  several  points), 
and  questions  depending  on  the  circumstances  of  the  particular 
case  can  hardly  be  considered  in  this  volume  (^). 

It  was  held  by  the  Queen's  Bench  Division  that,  when  once  the 
assessment  sessions  had  parted  with  a  case,  without  giving  costs, 
the  sessions  sitting  in  a  subsequent  year  could  not  give  costs  (A)  ; 
and  this  decision  seems  to  be  supported  by  the  decisions  as  to  the 
powers  of  quarter  sessions  (/).  And  where  the  assessment  ses- 
sions made  an  order  giving  the  appellants  their  costs  of  the 
appeal,  and  thirteen  days  later  the  same  court,  differently  consti- 
tuted, altered  this  order  by  directing  that  each  party  should  bear 
his  own  costs,  the  Queen's  Bench  Division  held  that  the  second 
order  was  bad  (A:). 

Taxation  of  costs. — It  is  not  quite  clear  whether  the  assessment 
sessions  were  in  exactly  the  same  position  as  quarter  sessions,  so 
far  as  the  taxation  of  costs  was  concerned  (/)  ;  and  if  they  were 
not,  whether  the  substitution  of  the  London  quarter  sessions  for 
the  assessment  sessions  (m)  has  made  any  difference  in  this  respect. 
The  safest  course  is  to  obtain  a  formal  consent  to  tax  out  of  session, 
in  order  to  avoid  the  difficulty  of  deciding  when  the  assessment 
sessions  came  to  an  end  (n).  Where  such  consent  is  given,  the 
taxation  can  be  conducted  in  the  same  way  as  at  quarter  sessions, 
after  the  sessions  are  over. 

The  costs  are  taxed  by  the  clerk  of  the  court,  and  any  party 
dissatisfied  may  carry  in  objections  to  the  taxation,  and  the  pro- 
cedure thereupon  is  the  same  as  in  the  High  Ooiirt,  so  far  as  is 

((')  See  Foster  v.  Great  Wc.s-ter/i  Rail.  Co.,  svpra. 

(/)  Royal  Masonic  Institution  v.  Waiidsivorth  and  Claphain.  Union,  Kyde's  Rat. 
App.  (1891 — 1893),  8;  Brahy  (^-  Co.  v.  Greenwich  Union,  ibid.,  p.  54;  see  also 
Sontk  Uustern  Bail.  Co.  v.  St.  Savionr''s  Union,  ihid.,  p.  226. 

(//)  In  the  three  volumes  of  lieports  of  Hating  Appeals,  by  the  present  writer, 
will  he  found  many  cases  in  which  questions  as  to  costs,  more  or  less  complicated, 
were  considered  by  the  sessions. 

(/O  Hodge  S,-  Sons  v.  Poplar  Union,  Kyde's  Rat,  App.  (1886—1890),  284.  ■ 

(/)    Vide  supra,  p.  599. 
■     (/O  R.  V.   General  A.H.vssment  Scmons,  Kyde's  Rat.   App.   (1886—1890),  268. 
Of.  Leverison  v.  R.  (1869),  L.  K.  4  Q.  E.  394,  at  p.  405. 

(/)  The  taxation  of  costs  at  quarter  sessions  is  considered  supra,  p.  602, 
.  {in')    Vide  .iupra,  p.  670. 

(/O  See  Kyde's  Rat.  App.  (1886-1890),  I8L  182. 
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practicable  (o).  On  questions  ot"  amount,  the  court  generally  (  />) 
refuse  to  interfere  ■with  the  discretion  of  the  taxing-master,  and 
th^  hurden  of  ])roof  is  on  the  party  seeking  to  disturb  the  taxa- 
tion ((]).  It  is  not  clear  how  long  after  the  making  of  the  onler 
a  motion  may  be  made  to  review  the  taxation.  In  one  case,  a 
motion  was  made  at  the  sitting  of  tlie  assessment  sessions  in  18<S.'}, 
to  review  the  taxation  of  costs  ordered  to  be  paid  in  1<S<S2  (?'). 

Recovery  of  costs. — By  s.  39  of  the  Valuation  (Metropolis) 
Act,  1869,  costs  ordered  to  be  paid  by  special  sessions  or  assess- 
ment sessions  on  ap])eals  against  a  valuation  list  "may  be  recovered 
as  if  they  had  been  awarded  by  a  court  of  quarter  sessions,  and 
when  ordered  to  be  paid  by  parties  other  than  a  ratepayer,  shall 
be  paid  as  in  this  Act  mentioned"  (s).  The  substitution  of  the 
London  quarter  sessions  for  the  a^essment  sessions  can  have  made 
no  difference  on  this  point.  The  recovery  of  costs  awarded  by 
quarter  sessions  has  been  already  considered  (t ).  Where  an  assess- 
ment committee  are  appointed  by  a  metropolitan  borough  council 
under  the  London  Government  Act,  1899,  whether  the  aj)point- 
ment  was  (l)efore  that  Act)  made  by  a  vestry  (ii)  or  a  l)oard  of 
guardians,  the  costs  of  the  assessment  are  (it  is  submitted)  ]tayable 
by  the  borough  council  (,/•).  It  is  believed  that  this  view  has 
been  acted  upon,  in  }»ractice. 

Appeal  from  London  quarter  sessions  to  King's  Bench 
Division. — ■'  The  same  procee(liiigs  may  be  had  liy  sjtecial  ease 
and  certiorar}  or  otherwise,  for  questioning  any  decision  of  the 
justices  in  assessment  sessions,  as  may  be  had  for  questioning  any 
decision  of  the  justices  in  general  or  quarter  sessions,  provitled 
that  every  such  cevtiorari  shall  be  sued  out  within  three  montlis 
after  the  decision  is  given  "  (//).     The  substitution  of  the  London 

00  See  IT.  18,  19  of  the  Orders  of  18118,  in  Appendix  II. 

(7;)  But  not  always  ;  see  Courage  y.  St.  OlarcK  Union  (1896),  Rvde  \;  Kunstani's 
Rat.  App.  (1894—1901),  18. 

{({')  Exdnile  v.  City  of  Lon(hm  Unvm.  Kvde's  Kat.  App.  (1886 — 1890).  lO."),  at 
p.  Ill;  ^VateyJoic  .S'' Sons  v.  St.  Lronfird's/Sfiorrditrli,  livde's  Kat.  App.  (1891  — 
1893),  28. 

(r)  London  and  JVort/i  Western  Rail.  Co.  v.  /S''.  Lromird's,  Shori-ditcli,  Kyde's 
Met.  Rat.  App.  340.  Witti  this  decision  rf.  Bhiclipool  Tower  Co.  v.  Fijidc  I'ni'i/i, 
(1903),  67  J.  F.  379.  .snpra.  p.  602. 

(.<)  See  s.  48,  and  U.  A.  C.  Act,  1862,  s.  38,  and  U.  A.  C.  A.  Act,  1864.  s.  3. 

(0  Supra,  p.  603. 

(?/)  See  the  concluding  paragraphs  of  s.  5  of  the  Valuation  (Metropolis)  Act,  1869, 
in  Appendix  II.;  and  FuUtam  Union  v.  St.  Mary  Ahhotts,  Kvde's  Kat.  A|)p. 
(1886—1890),  86,  at  p.  93. 

(j-)  As  to  cases  where  the  appointment  was  formerly  made  by  the  guardians,  see 
s.  31  (2)  of  the  London  Government  Act,  1899,  and  the  London  (Assessment 
Committees)  Scheme,  1902,  in  Appendix  II.  See  also  p.  683,  .sujini.  Where  the 
appointment  was  formerly  made  by  the  vestry,  the  borough  council  seem  to  be 
clearly  liable  as  successons  of  the  vestry  nuder  s.  4  (1)  of  the  London  Government 
Act,  1899  ;  see  Appendix  II.,  infra. 

(y)  Va'uaticn  (Metropolis)  A'ct,  1869,  s.  40. 
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quarter  sessions  I'or  the  assessment  sessions,  under  the  Local 
Government  Act,  1888  (r),  has  made  no  alteration  in  this  respect. 
The  proceedings  which  may  be  had  for  questioning  a  decision  of 
quarter  sessions  have  been  already  considered  (a).  It  has  been 
suggested  that  the  tim(^  for  applying  for  certiorari  is  extended  to 
si.r  months  by  the  Crown  Office  Kules,  188(j,  r.  33,  which  provides 
that  "  no  writ  of  certiorari  shall  be  granted  for  removing  any  judg- 
ment, order,  etc.,  of  justices,  ..  .  .  unless  such  writ  be  applied 
for  within  six  calendar  months  next  after  such  judgment,  order, 
etc.,  shall  be  made."  It  is  submitted  that  this  rule  does  not  extend 
the»  time  limited  by  the  Valuation  (Metropolis)  Act,  1869,  s.  40. 
The  rule  enacts,  in  effect,  that  any  application  made  after  the 
expiration  of  six  months  shall  be  too  late  :  it  does  not  say  that  all 
applications  made  within  six  months  shall  be  in  time.  At  all 
events,  it  would  be  best  to  assume  (when  applying  for  the  writ) 
that  it  must  b(^  sued  out  within  three  months. 

Special  case  stated  by  order  of  a  judge. — ^In  addition  to 
the  procedure  by  means  of  a  special  case  stated  by  order  of  the 
quarter  sessions  (after  the  appeal  ha#j  been  heard)  for  obtaining 
the  opinion  of  the  King's  Bench  Division,  the  Valuation  (Metro- 
polis) Act,  1869,  provides  a  means  of  going  to  the  King's  Bench 
without  a  hearing  at  quarter  sessions  :  for  the  second  clause  o£ 
s.  10  (/>),  in  effect,  enacts,  that  at  any  time  after  notice  given  of 
appeal  under  the  Act,  it  shall  be  lawful  for  the  parties,  by  consent 
and  by  order  of  a  judge,  to  state  the  facts  of  the  case  in  the  form 
of  a  special  case  for  the  opinion  of  the  King's  Bench  Division, 
and  to  agree  that  a  judgment  in  conformity  with  the  decision  of 
that  court,  and  for  such  costs  as  that  court  may  adjudge,  may  be 
entered  on  the  application  of  either  party  at  the  sessions  next 
or  next  but  one  after  such  decision  has  been  given,  and  such 
judgment  may  be  entered  accordingly,  and  shall  be  of  the  same 
effect  in  all  respects  as  if  the  same  had  been  given  by  the  sessions 
upon  an  appeal  duly  brought  before  them  and  adjourned  ;  and  the 
justices  shall,  if  necessary,  hold  a  sessions  or  an  adjourned  sessions 
for  this  purpose  (c). 

This  clause  is  substantially  to  the  same  effect  as  s.  11  of  the 
Quarter  Sessions  Act,  1849  {ci),  which  applies  mutatis  mutandis 
to  quarter  sessions  ;  and  what  has  been  said  above  (<?)  as  to  cases 

(r)    Vide  si/jjra,  p.  (570. 

(«)    Vide  supra,  pp.  <J08 — 613.  {h)  See  Appendix  II.,  Infra. 

(<•)  Instances  of- appeals  under  this  section  will  Ije  found  in  JS'lcholson  v.  Iloliorn 
Union  (18S6),  IS  Q.  B.  1).  161  ;  s>q)ra,  p.  'Ji  ;  Fciirson  v.  Ilolhirn  UhIoii,  [1893] 
I  Q.  B.  389  ;  Ryde's  Kat.  App.  (1891— 1S93),  3U3  ;  supra,  p.  97  ;  Middlesex  County 
C'liuncil  V.  St.  Geo  rye's  Union,  [1897]  1  Q.  B.  64  ;  supra,  p.  91. 

(rf)  12  &  13  Vict.  c.  4.")  (Baines'  Act)  :  see  Appendix  II. 

(^)    Vide  supra,  pp.  613,  614. 
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stated  under  thjit  section  applies  equally  to  cases  stated  inider  s.  40 
o£  the  Valuation  (Metroj)olis)  Act,  18G9,  subject  to  this  qualifica- 
tion, viz.,  that  cases  stated  under  the  Quarter  Sessions  Act,  1849, 
are  specially  excepted  from  the  0})eration  of"  s.  2  of  the  Supreme 
Court  of  Judicature  (Procedure)  Act,  1894  (/ )  ;  while  that  section 
makes  no  mention  of  cases  stated  under  s.  40  of  the  Valuation 
(Metropolis)  Act,  1869.  It  may,  therefore,  be  contended  that 
cases  stated  under  the  latter  section  are  governed  by  s.  'I  of  the 
Act  of  1894,  although  some  of  the  provisions  of  that  section  seem 
to  a]iply  only  to  cases  M'here  there  has  already  been  a  decision  at. 
quarter  sessions. 

(/)  See  Appendix  II.,  infra. 
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Preliminary. — The  effect  of  the  decisions  relating  to  the  appor- 
tionment of  the  rateable  value  of  railways  and  canals  (among 
the  several  parishes  in  which  they  lie)  has  already  been  stated  (a). 
As  it  appears  that  there  is  an  irreconcilable  conflict  between  some 
of  the  decisions  (6),  it  has  been  thought  desirable  to  state  which 
of  the  cases  are  (in  the  writer's  opinion)  founded  upon  the  right 
principle.  For  the  conflict  between  two  sets  o^'  decisions  may 
render  it  necessary  at  some  future  date  for  the  House  of  Lords  to 
decide  which  shall  be  followed  ;  or  it  may  be  thought  necessary 
to  resort  to  legislation.  Whatever  be  the  method  adopted  of 
solving  the  difficulty,  this  statement  of  the  writer's  opinion  is 
submitted  as  a  summary  of  the  arguments  based  on  one  group 
oi  cases.  The  results  at  which  he  has  arrived  are  (1)  that  the 
decided  cases  prove  that  "  contributive  value "  (where  it  exists 
in  fact)  must  be  taken  into  account  in  estimating  rateal^le  value  : 
and  (2)  that  the  necessary  corollary  of  this  conclusion  is  that 
the  "  parochial  principle  "  cannot  be  strictly  applied  to  any  one 
part  of  a  railway  system,  if  any  other  part  is  liable  to  be  rated 
with  reference  to  its  "  contributive  value." 

(a)  See  p.  201  rt  scq.,  as  to  railways,  and  pp.  3-11 — 3i4  as  to  canals. 
(V)  Compare,  for  example,  South  Eastern  Hail.  Co.  v.  Dorking  (18:54),  3  E.  &  B. 
491,  sujyra,  p.  216,  with  H.  v.  Llantrissant  (1869),  L.  R.  4  Q.  B.'354,  mpra,  p.  220. 
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The  "  parochial  principle  "  stated. — The  "  parochial  princi[)lo," 
Avhich  was  aJoi)ted  first  in  rating  canals,  and  subsequently  with 
such  far-reaching  consequences  in  rating  railways,  may,  perhaps, 
he  stated  in  the  words  of  Coleridge,  J.,  in  ]^.  v.  Lomlou,  Br/'o/ifon 
and  South  Coast  J{aiL  Co.  (c)  :  "  The  value  which  the  land  occui)ied 
in  each  parish  produces,  after  the  due  allowances,  is  that  upon 
which  the  occupier  is  to  he  rated  in  each."  The  statement  of  this 
rule  follows  very  closely  a  citation  o\'  R.  v.  Kinasicinford  (</),  and 
a  reference  to  the  judgment  in  that  case  shows,  or  at  all  events 
suggests,  that  Coleridge,  J.,  when  he  used  the  words  "the  value 
which  the  land  produces,"  was  thinking  of  the  ])rofits  and  not  o£ 
the  value  of  the  occupation.  AVhether  that  Ije  so,  or  not,  it  is 
certain  that  in  ]{.  v.  Kintiswinfonl,  and  in  many  modern  cases 
which  have  adopted  the  "parochial  principle,"'  the  profits  earned 
on  the  land  in  each  parish  (and  not  the  value  of  that  land) 
were  regarded  as  the  measure  of  rateal)le  value.  It  is  sub- 
mitted that  the  "  parochial  principle  "'  (taking  that  term  to  mean 
the  principle  laid  down  in  R.  v.  A'itu/sirhiford)  is  wrong,  and, 
indeed,  it  has  not  been  consistently  followed  :  for  in  parishes 
where  railways  have  been  productive  of  profit,  the  profits  have 
been  made  the  measure  of  rateable  value  ;  whereas  in  parishes 
where  there  have  been  no  profits,  railways  have  been  held  still  to 
have  a  rateable  value.  But  if  profits  are  the  measure  of  rateable 
value,  so  that  as  profits  diminish,  ratealile  value  diminishes,  it 
follows  that  when  profits  disa})pear  altogether,  rateable  value  should 
also  disappear.  But  the  courts  have  refused  to  follow  out  the 
]irinciple  to  its  logical  conclusion,  and  have  held  that  a  line  of 
railway  worked  at  a  loss  may  still  have  a  rateable  value  (^).  and 
railway  stations,  and  the  works  and  reservoirs  of  gas  ami  water 
companies,  though  not  productive  of  profit,  have  always  Ix  en 
rated  at  substantial  amounts  (/').  The  conflict  of  decisions, 
which  must  be  admitted  to  exist,  seems  to  have  arisen  from  a 
fallacy  which  renders  unsound  the  reasoning  of  the  judgment  in 
JL  V.  Kin(jswinford  (<j)  ;  and  this  mistake  has  l)een  aggravated  by 
a  mis-application  of  the  principle  of  that  case  to  circumstances 
which  are  entirely  difl^'erent.  The  fallacy  consists  of  a  confusion 
of  the  value  of  land  with  the  ])rofits  earned  on  the  land  ;  and  of 
the  substitution  of  a  rate  on  the  profits,  for  a  rate  on  the  land  in 
proportion  to  the  value  of  that  land.     How  this  confusion  arose 

(<■)  (1851),  15  Q.  B.  313  ;   ride  supra,  p.  204. 

(d)  (1827),  7  B.  &  C.  236  ;  .siiprn,  pp.  341,  342. 

(r)  See  London  and  Xorth  Wtxtern  Hail.  Co.  v.  Overscerst  of  Cannock  (1863), 
!)  L.  T.  325.  si/jn-a.  p.  213  ;  London  and  Ji'urth  Wcstrrn  Bail.  Co.  v.  Irtldinyborough 
(1876).  35  L.  T.  327  ;  supra,  p.  223. 

(;'")  See  R.  v.  Mile  End  Old  Town  (1847),  10  Q.  B.  208  ;  .mjjra,  p.  282  ;  R.  v. 
West  Middlese,.r  Waterworks  Co.  (185it),  1  E.  &;  E.  716  ;  suj)ra,  p.  283. 

(^)  (1827),  7  B.  &  C.  236. 
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will  at  once  be  made  clear  by  a  review  of  tbe  history  of  the  law  of 
rating  as  applied  to  canals. 

History  of  the  rating  of  canals. — In  the  latter  part  of  the 
eighteenth  century  when  it  first  became  necessary  to  consider 
whether  canals  and  canal  tolls  were  rateable,  tolls  (including  inter 
alia  canal  tolls)  were  supposed  to  be  rateable,  whether  connected 
with  the  occupation  of  land  or  not  ;  and  they  were  in  fact  rated  in 
that  parish  where  they  became  due  ;  i.e.,  at  the  end  of  the  voyage 
in  respect  of  which  the  tolls  were  paid,  although  that  voyage  might 
have  extended  through  several  other  parishes  ;  and  in  those  other 
parishes  the  canal  tolls  were  not  rated  (//).  In  1810  it  was  decided 
in  R.  V.  yicholson  (i)  that  tolls  j)er  se  were  not  rateable,  unless 
they  were  connected  with  land,  or  arose  from  the  use  of  land. 
This  case  in  effect  recalled  the  courts  to  the  exact  words  of  the 
statute,  43  Eliz.  c.  2,  which  imposes  the  poor  rate  upon  "'  land," 
and  does  not  mention  as  the  subject  of  the  rate  to  be  imposed  on 
the  occupier  anything  which  could  include  "  tolls,"  regarded  as  an 
incorporeal  hereditament.  On  the  day  on  which  B.  v.  I^icJioIson 
was  decided,  the  same  court  held  in  7?.  v.  Macdonahl  (k),  that  tolls 
paid  for  passing  through  a  lock  could  be  regarded  as  the  profits  of 
the  lock,  and  so  could  be  indirectly  rated  l)y  rating  the  lock.  It 
is  at  this  point  that  the  fallacy  crejjt  in  which  vitiates  the  reasoning 
of  several  of  the  cases,  including  Ji.  v.  Palme)'  (Z)  and  B.  v. 
k'intjswinford  (m).  It  is  correct  to  say  that  the  rate  is  imposed  on 
"  land  "  :  it  is  correct  to  say  that,  if  the  "land  "  is  rated  according 
to  its  value,  and  the  rate  is  imposed  on  that  value  as  increased  by 
the  profits  which  are  earned  by  the  "land,"  then  the  profits  of  the 
"land,"  are  indirectly  rated.  But  it  is  incorrect  to  say,  or  to 
imply,  that  the  statute,  43  Eliz.  c.  2,  imposes  the  rate  on  the 
profits  of  the  "  land  "  ;  and  this  substitution  of  the  profits  of  the 
land  for  the  land  itself,  as  the  subject  on  which  the  rate  is  imposed, 
is  the  soui-ce  of  the  subsequent  confusion.  In  particular  cases  and 
for  particular  purposes,  as  in  B.  v.  F aimer,  it  may  make  no 
practical  difference  whether  the  rate  be  regarded  as  imposed  on 
the  land,  or  on  the  profits  of  the  land  ;  but  it  is  always  danger- 
ous to  substitute  another  term  for  the  term  used  in  the  statute, 
and  then  to  argue  from  the  meaning  and  effect  of  the  substituted 
term.  And  if  the  reader  will  turn  to  the  judgment  of  Bayley,  J., 
in  B.  V.  Kingsidnford  (n),  he  will  find  that  the  learned  judge 
seems  to  regard  "  land "  and  "  profits  derived  from  the  use  of 
land  "  as  convertible  terms. 

(//)    Vide  supra,  p.  834.  (0  (1^10),  12  East,  380  ;  iiupni,  pp.  8(iS,  8U9. 

iji)  (1810),  12  East,  324  :  supra,  p.  385. 

(/)  (1823).  1  B.  .^  C.  546  ;  sujva.  p.  340. 

(-//)  (1827),  7  B.  Al  C.  236  ;  supra,  p.  341. 

(rt)  (1827),  7  B.  &  C.  236,  at  p.  241  ;  supra,  pp.  341.  342. 
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The  profits  of  land  distinguished  from  its  value. — The  poor 
rate  bciu"^-  imposed  on  land,  and  not  on  tlie  profits  of  the  Umd,  it 
was  early  decided  that  the  rate  must  be  in  proportion  to  the  vahie 
of  the  land.  Land  may  be  of  value  thouoli  pi-oductive  of  no 
pecuniary  profits,  as  in  the  case  of  land  occupied  by  a  private 
dwellino-house ;  and  land  is  rateable  wheneyer  its  occupation  is  of 
value,  even  though  there  be  no  pecuniary  profit  to  the  occupier  (o). 
If  there  can  be  a  rateal)le  value  where  there  are  no  profits,  it  is 
obvious  that  the  amount  of  j)rofit  is  not  necessarily  the  measure  of 
ratealde  value  ;  and  ever  since  the  passing  of  the  Parochial  Assess- 
ments Act,  1836,  the  measure  of  value  has  been  not  the  profit  which 
the  tenant  makes,  or  can  make,  but  the  rent  which  the  tenant  may 
be  expected  to  pay  (p).  And  even  before  18ot3,  the  same  measure 
had  been  applied  to  the  rating  of  canals  (y) . 

It  may.  however,  be  said  that  where  land  is  occupied  for  the 
sake  of  making  profit,  as  in  the  case  of  a  canal  constructed,  owned, 
and  occupied  by  a  trading  company  formed  for  the  pur[)Ose  of 
making  profit,  the  profits  of  the  land  constitute  the  value  of  the 
land  ;  that  no  tenant  will  occupy  such  land  except  for  the  sake  of 
making  profit  ;  that  the  amount  of  the  profit  which  the  tenant 
makes,  or  can  make,  will  regulate  the  rent  which  the  tenant  may 
be  expected  to  pay  ;  and  that  consequently  the  profits  of  the  land, 
and  the  rent  which  the  tenant  may  be  expected  to  pay,  give  one 
and  the  same  measure  of  rateal)le  value.  These  propositions  are 
true,  but  they  do  not  support  the  judgment  of  Bayley,  J.,  in  Ji.  v. 
Kingsmnford  (>•)  ;  for  they  merely  express  that  which  was  common 
ground  between  the  parties,  and  they  stop  just  short  of  the  very 
point  which  the  court  was  called  upon  to  decide.  For  it  was  not 
disputed  in  that  case  that  the  rateable  value  of  the  canal  as  a  whole 
was  to  be  deduced  from  the  profits  of  the  canal  as  a  ^chole  ;  the 
question  which  the  court  had  to  decide  was,  what  was  the  correct 
principle  for  apportioning  the  rateable  value  of  the  canal  as  a  whole 
among  the  several  parishes  in  which  the  canal  lay.  Now,  it  is 
obvious  that  although  the  canal  company,  as  a  trading  company, 
might  occupy  the  canal  as  a  whole  only  for  the  sake  of  the  profits 
earned  over  the  whole,  it  by  no  means  follows  that  the  company 
occupied  each  part  of  the  canal  only  for  the  sake  of  the  profits  earned 
in  that  part.  The  company  might  or  might  not  do  so:  and  whether 
they  did  so  or  not  in  the  particular  case  before  the  court  in  B.  v. 
Kingswinford  is  a  pure  question  of  fact,  and  it  is  very  important  to 
notice  how  the  question  of  fact  was  dealt  with  by  Bayley,  J.,  in 
delivering  the  judgment  of  the  court.     The  part  of  the  canal  in  any 

(())  See  Londnn  County  Council  v.  Ei'ith  and  Wrxt  Ham,  [1898]  A.  C.  ■')'i2  ;. 
Ryde's  Kat.  App.  (18i»l— ISItS),  41H  ;  .mpni,  p.  142. 

(;;)  See  li.  v.  London  and  Xorth  Wistcrn  Rail.  Co.  (1874),  L.  K.  9  Q.  B.  1H4. 
(</)  See  the  cases  cited  in  note  (7),  isui)ra.  p.  152. 
(.r)  (1827),  7  B.  &  C.  236  ;  siqn-a,  p.  341. 
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particulai-  parish  might  be  of  value  to  the  company,  not  by  reason 
of  the  profits  earned  in  that  parish,  but  because  that  part  con- 
tributed to  the  profits  earned  in  other  parishes.  If  that  fact  vere 
shown,  the  canal  company  (or  any  tenant  of  the  canal)  would  give 
a  rent  for  that  part  of  the  canal,  even  though  there  were  no  pi'ofits 
earned  on  that  particular  part  ;  and,  because  that  particular  part 
contributed  to  the  earning  of  profits  in  other  parishes,  a  tenant 
would  give  for  that  part  a  rent  higher  than  the  earnings  on  that 
part  would  warrant.  But  Bayley,  J.,  in  his  judgment  in  R.  v. 
Kinqsicinford  (s),  says  :  "  It  may  happen  that  in  that  part  of  the 
canal  situate  in  one  parish,  there  may  be  double  or  treble  the  traffic 
which  there  is  in  any  other  of  the  six  [parishes  through  which  the 
canal  runs].  Why  are  the  other  parishes  to  have  any  part  of  the 
tolls  earned  in  that  parish  ?  (t)  The  land  in  those  parishes  con- 
trihutes  nothing  toicards  earning  the  sum  derived  in  the  other  j^arish 
from  the  use  of  the  land  there.""  The  sentence  last  quoted  negatives 
(as  a  finding  of  fact)  the  existence  of  what  is  commonly  called 
"  contributive  value  "  :  it  states  as  a  fact  that  the  profits  of  the 
part  of  the  canal  in  each  parish  created  the  only  value  of  that 
part.  And  if  the  value  of  each  part  depended  only  on  the  profits- 
earned  in  that  part,  it  is  clear  that  the  rateable  value  of  the  whole 
system  must  be  apportioned  among  the  several  parishes  in  propor- 
tion to  the  profits  earned  in  each  parish.  The  judgment  in  R.  v. 
Kingsiciiford  depends  on  the  finding  of  fact  that  the  part  of  the 
canal  in  each  parish  contributed  nothing  to  the  earnings  of  the 
canal  in  other  parishes.  Whether  this  finding  of  fact  was  correct 
or  not  is  immaterial,  for  no  case  can  be  cited  as  a  binding  authority 
on  a  finding  of  a  liact  (/;),  but  only  as  showing  the  rule  of  law  to  be 
applied  to  the  facts  as  found. 

What  has  been  said  above  may  be  summarised  thus  :  in  the 
writer's  opinion,  the  judgment  in  R.  v.  Kingswinford  (,r)  is  wrong 
if  it  lays  down  as  a  general  proposition  that  the  occupier  of  land 
in  a  parish  is  to  be  rated  in  proportion  to  the  profits  earned  on 
that  land,  and  not  in  proportion  to  the  Aalue  of  the  land  :  the 
judgment  can  only  be  acquitted  of  error  on  this  point,  by  showing 
that  it  does  not  lay  down  a  genei-al  proposition,  but  merely  defines 
the  rule  applicable  to  land,  the  profits  of  which  constitute  the  sole 
value,  and  which  has  no  additional  value  by  reason  of  its  contribu- 
ting to  profits  earned  in  another  parish  ;  and  if  the  judgment  be 
limited  in  this  way,  it  is  wrong  to  a[)ply  it  to  land,  the  profits  of 
which  do  not  constitute  its  sole  value  to  the  occupier,  and  which 

(.«)   Vide  .supr/i,  p.  342. 

C^)  In  this  sentence  the  judge  clearly  treats  the  rate  as  imposed  directly  on  the 
tolls,  not  on  the  land. 

(«)  Blijth  ILtrhour  Connniaxhyarrx  v.  0(cr.tu'>:t  of  JVcicx/iani,  [1804]  2  Q.  B.  675;. 
at  p.  670. 

(.r)  (1827),  7  B.  &  C.  230  ;   yiipir,.  p.  341. 
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has  an  additional  value   by  reason   ot"  its  contributino-  to  profits 
oarncd  in  another  ])arish. 

Distinction  between  railways  and  canals. — The  method 
adopted  in  ratinn-  railways  was  founded  on  the  ratin<;"  ot"  the  canals 
of  which  they  have  taken  the  place.  l>ut  there  is  an  obvious 
distinction  between  the  working-  of  them,  wiiich  lias  an  important 
bearing  on  the  question  whether  the  pai't  (of  a  canal  or  a  railway) 
in  each  ])arish  should  be  rated  solely  witii  reference  to  the  profits 
earned  on  that  part,  or  should  be  regarded  also  as  contril)uting  to 
the  profits  earned  on  other  parts.  In  R.  v.  Juiu/sirinford  (y),  as 
we  have  seen,  the  court  laid  down,  with  reference  to  a  canal,  the 
parochial  principle  pure  and  simple;  i.e.,  they  held  that  the  rating 
in  each  parish  was  to  be  based  solely  on  the  profits  in  that  parish. 
How  far  is  this  principle  applicable  to  a  railway  ? 

In  one  sense  each  part  of  a  canal,  or  of  a  railway,  contributes  to 
the  profits  and  to  the  value  of  the  whole,  and  of  every  other  part, 
over  which  it  sends  any  through  traffic.  If  a  canal  or  a  railway 
runs  from  Worcester  to  Birmingham,  it  is  essential  (if  goods  are 
to  be  carried  from  one  town  to  the  other)  that  each  intermediate 
])art  of  the  canal  or  railway  should  exist  and  should  l)e  in  working 
order.  But  as  each  part  must  exist  and  be  in  working  order  in 
order  to  earn  the  profits  of*  that  part,  it  is  hardly  necessary  to 
consider  the  assistance  which  each  part  gives  to  and  receives  from 
each  of  the  other  parts  ;  and  it  was  no  doubt  in  this  sense  that 
Bayley,  J.,  in  R.  v.  Kinysicinford,  said  that  the  land  in  each 
parish  contributed  nothing  towards  earning  the  sum  derived  from 
the  use  of  the  land  in  other  parishes.  In  R.  v.  King  sic  infoi'd  the 
court  were  dealing  with  tolls  received  by  a  canal  company  from 
persons  who  navigated  their  own  boats  ;  it  does  not  appear  that 
the  company  acted  as  carriers,  or  (if  they  did)  that  they  were 
rated  at  any  higher  amount  on  account  of  the  profits  which  they 
made  on  their  canal  as  carriers.  A  railway  company,  on  the  other 
hand,  act  as  carriers,  and  (in  most  cases)  derive  the  bulk  of  their 
profits  from  carrying  on  the  trade  of  carriers,  the  right  reserved  to 
the  public  (under  the  liailways  (Jlauses  Consolidation  Act,  l.Sio, 
s.  92)  to  use  the  railway  wdth  their  own  engines  and  carriages,  on 
payment  of  toll,  being  practically  obsolete  {z).  A  canal  company 
are  not  concerned  with  the  cost  of  towing  or  navigating  vessels 
along  their  canal,  or  of  providing  the  vessels  ;  whereas  a  railway 
company  have  to  provide  the  carriages  and  w-aggons,  the  engines, 
and  the  coals  to  drive  them,  and  to  pay  the  men  in  charge  of  the 
trains.     And  the  expenses  of  a  railway  company  under  all  of  these 

(?/)  (1827),  7  B.  &  C  286  ;  supra,  pp.  841,  699. 

(rj  The  question  how  payments  by  other  railway  companies  (in  the  nature  of  tolls 
for  running  jiowers,  ete.)  are  to  be  dealt  with,  is  considered,  sujjru,  pp.  282 — 24(j. 
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heads  do  not  vary  in  proportion  to  the  gross  earnings.  Whether  a 
train  runs  from  Southampton  to  London  half  empty  or  quite  full, 
the  difference  in  the  expense  to  the  railway  company  may  be  inap- 
preciable, though  the  difference  in  the  gross  earnings  mav  Ijb 
enormous.  A  train  of  twenty  carriages  of  course  costs  more  than 
a  train  of  ten  can-iages  ;  but  many  of  the  expenses  are  constant  and 
do  not  vary  with  the  length  of  the  ti-ain.  For  example,  the  ex2)enses 
of  signalling  and  the  wages  of  the  driver  and  fireman  on  theenoine 
are  unaltered.  Again,  it  is  in  practice  impossible  to  adapt  the 
length  of  the  train  precisely  to  the  number  of  passengers  on  each 
section  of  the  line  :  for  a  carriage  cannot  be  dropped  or  picked  up 
at  any  station  where  a  dozen  passengers  get  out  or  get  in.  (Jonse- 
quently  it  may  be  necessary  to  run  a  certain  number  of  carriages 
for  the  whole  of  a  journey,  though  they  may  be  nearly  empty  for 
great  part  of  the  way.  The  constant  character  of  the  expenses 
incurred  in  earning  a  varying  amount  of  receipts  forms  an  important 
element  in  considering  the  working  of  railways  ;  but  in  the  work- 
ing of  canals  the  same  causes  either  did  not  exist,  or  (if  they  did) 
had  so  little  effect  that  they  appear  to  have  been  ignored  in  dealing 
with  the  rating  of  canals. 

The  value  of  an  unprofitable  branch  line. — It  is  in  dealing 
with  a  branch  line  that  the  difference  between  the  net  profits 
earned  on  a  line  and  the  value  of  the  line  becomes  most  marked  ; 
for  we  frequently  find  a  railway  company  willing  to  construct  and 
work  a  branch  line,  the  working  of  which  produces  (and  before  its 
construction  was  expected  to  produce)  no  net  profits  at  all,  or  such 
a  small  surplus  of  receipts  over  working  expenses  as  to  be 
insufficient  to  keep  down  the  interest  on  the  capital  raised  and 
spent  in  the  construction  of  the  line.  In  such  a  case,  if  the  branch 
line  be  rated  with  reference  only  to  the  net  receipts  on  the  branch, 
the  rateable  value  will  be  nothing  or  next  to  nothing.  This  seems 
a  strange  result  to  arrive  at,  where  the  company  have  spent  a 
considerable  amount  of  capital  in  order  to  get  the  line,  and  have 
got  exactly  what  they  wanted  and  what  they  expected  to  get  ;  Init 
the  result  seems  inevitable,  if  the  profits  earned  on  the  branch  are 
made  the  measure  of  the  rateable  value  of  the  branch.  Let  us 
consider  some  of  the  motives  which  may  induce  a  railway  company 
to  construct  (or  acquire)  and  work  a  branch,  the  })rofits  of  which 
(if  any)  are  so  small  as  to  be  inappreciable. 

We  have  already  noticed  that  the  cost  of  drawing  a  full  train  is 
not  appreciably  greater  than  the  cost  of  drawing  a  train  half  full. 
Suppose  that  a  company  has  a  main  line  fifty  miles  long,  say,  from 
London  to  A.,  and  the  trains  on  this  line  run  half  empty.  The 
company  see  that  if  a  short  branch  line  (or  a  light  railway)  were 
constructed    from   A.  to  B.  the   effect   would   be   to   bring   more 
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j)assengors  on  to  their  main  line  :  and  tliey  estimate  tliat  each 
train  travelling  between  London  and  A.  would  carry  (on  the 
average)  ten  more  passengers,  who  would  pay  on  the  average  a 
fare  of  two  shillings  each  for  travelling  on  the  line  between  London 
and  A,  Each  train  on  the  main  lin(»  will  then  on  the  average  earn 
one  pound  more,  which  will  represent  (taking  about  twenty  trains 
a  day)  an  acklitional  income  of,  say,  C)JA)01.  a  year,  in  res{)ect  of 
traffic  on  the  main  line,  without  causing  any  appreciable  addition 
to  the  working  expenses,  inasmuch  as  the  trains  have  been  (we 
supposed)  running  half  em})ty.  The  company  estimate  that,  to 
earn  these  additional  receipts  on  the  main  line,  the  traffic  on  the 
branch  line  must  be  carried  at  fares  which  will  just  pay  the 
working  expenses  (including  interest  on  the  cost  of  providing 
the  rolling  stock),  and  no  more  ;  they  further  estimate  that  the 
cost  of  constructing  the  branch  line  and  of  obtaining  the  necessary 
parliamentary  powers,  etc.,  will  be  100,000Z.  This  sum  the  com- 
pany can  borrow  by  means  of  debentures  at  three  per  cent.,  or  an 
independent  company  can  be  formed  who  will  grant  a  lease  of  the 
line  to  the  original  company  at  a  rent  of  3,000/.  a  year,  wdiich  will 
pay  three  per  cent,  on  100,000/.,  the  capital  of  the  new  company. 
We  have  seen  that  the  estimated  net  gain  on  the  main  line  due  to 
the  construction  of  the  branch  is  G,500/.  :  the  old  company  can 
therefore  well  afford  to  pay  three  per  cent,  on  100,000/.  raised  by 
debentures,  or  to  pay  three  per  cent,  on  the  share  capital  of  the 
new  company  ;  and,  assuming  that  the  receipts  on  the  branch 
exactly  pay  the  working  expenses,  and  no  more,  still  it  will  be  to 
the  interest  of  the  old  company  either  to  construct  the  liranch  line 
for  themselves  or  to  get  the  new  com})any  to  construct  it  in  order 
that  the  old  company  may  take  a  lease  of  it.  Suppose  that  a  new 
company  construct  the  branch  line,  a  lease  of  it  in  perpetuity  is 
oa*anted  to  the  old  company,  and  every  anticipation  is  fulfilled  (a) 
as  to  the  traffic  and  the  receipts  and  expenses  on  the  branch  and 
the  increased  profit  on  the  main  line.  On  what  princii)le  is  the 
rateable  value  of  the  branch  line  to  be  ascertained  ? 

We  will  assume  that  the  branch  line  is  in  one  parish  only,  and 
that  none  of  the  main  line  extends  into  that  parish.  If  the 
principle  adopted  in  H.  v.  Kingswinford  {]>)  be  applied  to  the 
branch  line,  it  must  be  rated  solely  w'ith  reference  to  the  profits 
earned  on  the  branch  ;  and  as  there  are  ex  liypotliesl  no  profits  on 
the  branch  (the  receipts  being  all  swallowed  up  in  the  working 
expenses),  it  follows  that  there  can  be  no  rateable  value  since  there 
is  nothino"  to  rate.     Now,  rateable  value  is  the  rent  which  a  tenant 

(c/)  Very  different  considerations  may  arise  if  the  loss  on  a  liranch  is  contrary  to 
the  expectations  of  the  company.  The  vahie  of  a  branch  is  what  it  is  proved  to  he. 
not  what  it  was  expected  to  he  worth. 

(/y)  (1827),  7  B.  i:  C.  236  ;  xupra,  p.  341. 
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from  year  to  year  may  reasonably  be  expected  to  pay,  under 
certain  conditions  ;  and  the  actual  occupier  of  the  branch  is  a 
tenant  who  has  taken  a  lease  of  it  in  perpetuity  at  a  rent  of  3,000/. 
a  year. 

Tenancy  in  perpetuity. — A  tenant  in  perpetuity  may  well  be 
willing  to  give  a  higher  or  lower  rent  than  a  tenant  from  year  to 
year,  according  as  the  value  of  the  property  rented  is  expected  to 
rise  or  fall,  and  therefore  the  rent  paid  by  a  tenant  in  perpetuity 
is  not  necessarily  the  rent  which  a  tenant  for  a -year,  or  from  year 
to  year,  will  pay  (c) .  But  the  hypothetical  tenant  miist  be  assumed 
to  have  a  tenancy  which  is  expected  to  continue  for  more  than  a 
year  (d).  And  if  the  circumstances  affecting  the  value  of  the 
property  are  with  good  reason  expected  to  remain  unchanged,  and 
the  conditions  of  the  tenancy  are  the  same,  there  is  little  reason 
why  a  railway  company  should  be  willing  to  pay  more,  or  less,  as 
ti  tenant  in  perpetuity  than  as  a  tenant  from  year  to  year  ;  at  all 
events,  the  rent  actually  paid  by  a  tenant  in  perpetuity  is  strong 
(if  not  conclusive)  evidence  of  the  rent  which  a  tenant  from  year 
to  year  will  pay.  In  the  hypothetical  case  with  which  we  are 
dealing,  a  tenant  has  actually  been  found  for  the  branch  line  who  is 
willing  to  pay  a  rent  :  why  is  not  that  rent  at  least  evidence  of  the 
rateable  value,  which  is  the  rent  which  a  tenant  may  be  reasonably 
expected  to  pay  ?  No  expectation  for  the  future  can  surely  be 
more  reasonable  than  that  which  is  justified  by  existing  facts. 

Rent,  not  profits,  is  the  measure  of  Yalue. — The  rate  is  on  the 
land,  not  on  the  profits  of  the  land,  and  the  word  "  profits  *"  is 
not  found  in  any  of  the  Acts  of  Parliament  relating  to  rating. 
The  Acts  do  not  inquire  into  the  object,  or  motive,  of  the  tenant  ; 
but  ask  whether  there  is  a  reasonable  expectation  of  finding  a 
tenant  who  will  take  the  land  from  any  motive,  and  what  rent  he 
may  reasonably  be  expected  to  pay  {e^.  We  have  found  a  tenant 
who  will  take  the  branch  line  ;  not  with  the  motive  of  earning 
profits  on  the  branch  line  (for  there  will  be  no  profits  earned 
there),  but  with  the  motive  of  earning  profits  elsewhere  :  this 
tenant  will  pay  a  substantial  rent,  and  the  branch  line  will  have 
a  rateable  value,  even  though  ex  hypotliesi  there  will  be  no  profits 
earned  thereon. 

For  the  reasons  above  given  it  is  submitted  that  it  is  impossible 
to  support  the  principle  supposed  to  be  laid  down  in  R.  v.  Kings- 
liHiiford  (/'),  viz.,  that  in  rating  property  extending  into  several 

(c)  R.  V.  London  and  Xorth  Western  Rail.  Co.  (1874),  L.  R.  9  Q.  B.  134,  at 
p.  145  ;  .sujira,  p.  222. 

(rZ)    Vide  supra,  p.  162. 

(0  Cf.  R.  V.  School  Board  for  London  (1886),  17  Q.  B.  I).  738,  at-p.  742  ;  Hyde's 
Kat.  App.  (1886—1890).  235,  at  p.  240  ;  supra,  pp.  154,  155. 

(/■)  (1827),  7  B.  &  C.  236;  snjn-a.  p.  341. 
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parislio.s,  the  profits  cMnicd  in  cac-h  jtarish  arc  the  mciisure  of  tlu' 
ratoahle  value  in  that  parish.  Further,  it  is  submitted  that,  even 
assuniino-  tliat  case  to  have  been  i-i<>;htly  decided  on  tlie  facts  found 
therein,  those  findinus  of  fact  render  the  case  inapplicahh'  to  the 
rating-  of  a  l)ranch  line  of  railway.  For  we  have  seen  (si/ju-ci,  pp.  698, 
()99),  that  the  judonient  of  Baylkv,  J.,  is  based  on  the  findin«;- 
that  the  land  used  as  part  of  the  canal  in  one  parish  contributed 
nothing  towards  earning  the  sum  derived  in  another  parish  from 
the  use  of  hind  as  a  canal  there.  In  other  words,  the  judge,  as  a 
finding  of  fact,  negatives  the  existence  of  "  conti-ibutive  value." 
But  in  the  hypothetical  case  of  a  branch  line,  which  we  have  been 
putting,  the  branch  line  in  one  ])arisli  does  contribute  towards 
earning  the  sum  derived  from  the  use  of  the  main  line  in  other 
l)arishes  ;  and  this  contribution  towards  the  earnings  in  other 
parishes  is  the  very  reason  why  the  branch  line  has  been  brought 
into  existence,  and  the  existing  occupier  has  become  a  tenant  of 
it.  Surely  it  cannot  Ix^  right,  in  asking  what  rent  a  tenant  may 
reasonably  be  expected  to  jtay  for  the  branch  line,  to  leave  out  of 
consideration  all  the  facts  which  have  induced  the  actual  occupier 
of  the  branch  to  become  a  tenant  and  pay  a  rent  for  it  ;  nor  can 
it  be  right  to  bring  into  account  only  the  absence  of  profits  on  the 
branch,  which  fact  has  had  so  little  weight  with  the  actual  occu[)ier 
that  (in  spite  of  that  absence  of  profits)  he  is  willing  to  pay  a  rent 
for  th(^  branch. 

The  Yalue  of  a  main  line  with  unprofitable  branches. — It 

has  been  shown  (sujn'a,  [)p.  701,  702),  that  the  "  parochial  principle  "^ 
breaks  down  and  is  inap])licabl{^  when  the  case  of  an  unprofitaljkv 
branch  line  is  being  considered.  But  (in  the  writer's  opinion)  the 
necessary  corollary  of  this  conclusion  is  that  the  "  parochial 
principle ''  is  ina})j)licable  to  the  case  of  a  jirofitable  main  line 
worked  in  connection  with  unprofitable  branches,  and  that  the 
principle  is  unsound  altogether,  and  can  never  be  applied  where 
the  value  of,  and  the  profits  earned  on,  a  parochial  section  of  a 
line  of  railway  are  not  identical  ;  in  other  v/ords,  the  "  parochial 
principle  "  is  not  applicable,  except  where  it  is  not  wanted.  In 
order  to  establish  the  truth  of  this  most  heretical  doctrine,  it  will 
be  convenient  to  reconsider  the  hypothetical  case  already  put,  as 
to  the  value  of  an  unprofitable  branch  line. 

We  sup})0sed  (sujira,  p]\  701,  702),  a  main  line  from  London 
to  A.  with  a  branch  from  A.  to  B.,  the  receipts  on  the  branch  being 
exactly  equivalent  to  the  working  expenses  thereon  ;  and  we 
supposed  that  although  the  branch  brought  the  railway  com]>any 
no  profits  earned  on  the  branch,  yet  it  brought  them  large  profits 
earned  on  the  main  line,  and  therefore  had  a  Aalue,  for  which  the 
company  as  tenants  were  willing  to  ]iay,  and  did  in  fact  pay  a  rent.. 
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For  the  sake  of  simplicity  we  assumed  that  the  receipts  and  the 
working  expenses  on  the  branch  were  exactly  equal :  let  us  now  alter 
the  hypothesis,  and  suppose  that  the  working  expenses  exceed  the 
receipts  on  the  branch  by  1,000/.  a  year.  It'  all  the  other  elements 
of  the  calculation  mad^  above  (supra,  p.  702),  are  retained,  it  is 
clear  that  it  would  still  be  worth  while  for  the  company  to  pay  a 
rent  for  the  branch  line,  because  the  additional  net  profits  on  the 
main  line  will  still  leave  a  good  margin  after  paying  the  rent,  and 
making  good  the  loss  on  the  branch  line.  As  the  actual  occupier 
must  be  taken  into  account  as  a  possible  hypothetical  tenant  (^), 
and  as  he  would  pay  a  rent  for  the  branch,  it  will  still  have  a 
rateable  value,  and  will  be  rated  at  some  substantial  sum.  The 
question  now  to  be  answered  is  whether,  in  rating  the  main 
line,  any  deduction  is  to  be  made  in  respect  of  the  loss  on  the 
branch  ?  The  judges  have  hitherto  answered  this  question  in  the 
negative  (A)  :  the  writer  ventures  to  say  that  this  decision  is 
wrong. 

It  is  submitted  that  there  is  a  fallacy  concealed  in  the  question, 
-owing  to  the  form  in  which  it  has  been  put  to  the  court,  and 
which  has  been  purposely  adopted  above.  The  question  says,  "  Is 
a  deduction  to  be  made  in  respect  of  the  loss  on  the  branch,"  but 
the  question  does  not  say  from  what  it  is  sought  to  make  the 
deduction.  The  question  must,  of  course,  be  amplified  thus  :  "  in 
calculating  the  rateable  value  of  the  main  line,  is  any  deduction 
to  be  made  from  the  net  profits  earned  on  the  main  line,  in  respect 
of  the  loss  on  the  branch  ?  "  But  in  R.  v.  Great  Western  Mail.  Co. 
it  seems  that,  in  the  judgment  of  the  court,  the  question  was 
discussed  as  though  it  stood  thus  :  "  Is  any  deduction  to  be  made 
from  the  rent  (or  rateable  value)  of  the  main  line,  in  respect  of 
the  loss  on  the  branch  ?  "  Lord  Denman  said  (/)  :  "  If  the  lessee 
of  a  coal  mine  were  to  open  roads  through  adjoining  lands  rented 
under  a  separate  demise  in  order  to  facilitate  the  access  of 
customers  to  the  mine  and  so  increase  its  profits,  the  expense  of 
such  roads  would  certainly  not  be  an  outgoing  to  be  allowed  for 
by  the  overseers."  Now,  the  lessee  of  a  coal  mine  is  rateable 
prima  facie  upon  his  rent,  or  the  royalties  payable  to  the  owner, 
which  are  merely  rent  in  another  form.  It  is  hardly  conceivable 
that  a  person  intending  to  take  a  lease  of  a  coal  mine  would  open 
new  roads  to  it  before  he  secured  a  lease,  and  if  the  rent  or 
royalties  were  agreed  upon  before  the  new  roads  were  opened,  the 
lessor  would  obviously  take,  and  the  mining  lessee  would  give,  a 
lower  rent  or  royalty  than  would  be  taken  and  given    after  the 

((/)  See  R.  V.  Si-hool  Board  for  London  (1886),  17  Q.  B.  D.  738  :  Kyde's  Kat. 
App.  (1886—1890),  235  ;  supra,  p.  lo-t. 

(/()  See  R.  V.  Great  Western  Rail.  Co.  (18-K>),  6  Q.  B.  179,  at  p.  205  ;  but  see 
note  (y).  supra,  p.  202. 

(/)  (1816),  6  Q.  B.  179,  at  p.  206  ;  suj)ra,  p.  203. 

B.  '  2  z 
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access  was  improved  by  the  openiug  of  the  new  roads.  It  would 
clearly  be  wrong  to  make  a  deduction  for  expenses  of  making  new 
roads,  from  rents  or  royalties  already  reduced  because  the  roads 
were  not  in  existence.  But  in  the  hypothetical  case  of  the  main 
line  of  railway  with  which  we  are  now  dealing,  there  is  nothing  to 
correspond  to  the  rents  or  royalties  paid  for  a  coal  mine  ;  and 
Lord  Denman  (/(■)  seems  to  have  confounded  a  deduction  from  the 
hypothetical  tenant's  income  with  a  deduction  from  one  of  his 
outgoings,  viz..  from  the  rent.  We  are  asking  what  rent  a  tenant 
of  the  main  line  will  be  willing  to  pay,  and  what  he  can  afford  to 
pay.  We  start  from  the  gross  receipts,  in  order  to  estimate  the 
rent ;  but  the  rate  (as  has  been  already  pointed  out,  supra^  p.  703), 
is  not  on  the  gross  receipts,  nor  even  on  the  net  profits.  The 
determination  of  the  net  profits  may  be  a  necessary  step  in  the 
calculation,  but  net  profits  (either  of  the  whole  line,  or  any 
parochial  section  of  the  line)  are  after  all  merely  evidence  of  the 
rent  which  a  tenant  from  year  to  year  may  reasonably  be  expected 
to  give  ;  and  it  is  that  rent  which  represents  the  rateable  value 
which  we  are  trying  to  ascertain.  Any  circumstance  which  would 
influence  a  yearly  tenant  in  fixing  the  rent  for  the  main  line 
must  be  taken  into  consideration  in  calculating  the  rateable  value 
of  the  main  line  (/). 

For  the  sake  of  simplifying  the  calculation  let  us  assume  that 
the  whole  of  the  main  line  is  in  one  parish  :  that  all  other  proper 
deductions  from  gross  receipts  have  been  made,  leaving  the  net 
profits  (?n)  on  the  main  line  at  100.000/.  per  annum.  The  branch 
we  have  assumed  (vide  supra,  p}).  702,  705),  to  be  in  another  })arish, 
and  to  be  worked  at  a  loss  of  1,000/.  per  annum  ;  we  have  also 
assumed  that  the  company  who  work  both  the  main  line  and  the 
branch  are  tenants  of  the  Ijranch  under  a  lease  in  perpetuity  at 
3,000/.  per  annum,  and  are  rated  at  that  sum  for  the  branch.  The 
rating  authorities  of  the  parish  in  which  the  main  line  lies  contend 
that  no  deduction  should  be  made  from  the  net  profits  of  100,000/. 
earned  on  the  main  line,  on  account  of  the  loss  in  respect  of  the 
branch,  and  the  rent  [»aid  for  it,  relying  on  IL  v.  Great  Western 
Rail.  Co.  (n).  But  the  answer  of  the  railway  company  is  :  "We 
can  only  earn  the  100,000/.  net  profits  on  the  main  line  by 
occupying  and  working  the  branch  line  at  a  loss  :  the  profits  of 
100,000/.  on  the  main  line  constitute  the  only  fund  out  of  which 
we  can  pay  the  hypothetical  tenant's  rent  for  the  ])ranch   and  for 

(A)  JR.  V.  Great  Western  Rail.  Co.  (1S46),  6  Q.B.  179,  at  p.  20G. 

(0  See  Carttornjht  v.  ScnJcoiitcs  Union,  [1899]  1  Q.  B.  6G7,  at  p.  67S,  supra 
\).  165. 

(w)  This  term  is  here  used  for  the  sake  of  brevity  as  representing  what  is  left  after 
deducting  the  occupier's  sliare  (representing  interest  on  tenant's  capital,  etc.),  and 
after  deducting  the  cost  of  repairs,  etc..  of  the  hereditament. 

(«)  (ISKJ).  (I  Q.  B.  179  ;   ride  .mpra,  pp.  202,  203. 
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the  main  line,  and  can  make  good  the  loss  on  the  branch.  If 
we  are  rated  at  100,000^.  for  the  main  line,  and  at  a  further 
sum  of  3,000Z.  for  the  branch,  and  have  to  make  good  a  loss  of 
1,000/.  on  the  Avorking  of  the  branch,  then,  in  effect,  we  are 
assumed  to  be  able  to  make  payments  of  104,000Z.  in  all,  out  of  a 
fund  amounting  to  only  100,000/.  Again,  i£  a  syndicate  were  to 
take  a  transfer  of  the  lease  of  the  branch,  and  to  become  tenants 
under  us  of  the  main  line,  on  the  same  terms  as  the  hypothetical 
tenant,  it  is  obvious  that  the  syndicate  would  never  pay  us  the 
whole  of  the  100,000/.  net  profits  for  the  main  line,  without  any 
deduction  for  the  1,000/.  lost  on  the  branch  line,  and  the  3,000/, 
rent  to  be  paid  for  that  branch." 

Rent  of  branch,  and  loss  thereon,  ought  to  be  deducted. — 

It  may,  at  first  sioht,  seem  that  the  calculations  suggested  in  the 
last  paragraph  violate  the  rule  that,  in  calculating  rateable  value 
from  profits,  no  deduction  must  be  allowed  for  rents  payable  by 
the  actual  occupier  either  for  the  whole  or  any  part  of  the  here- 
ditament (o).  On  further  examination  it  will  be  found  that  the 
calculations  do  not  violate  the  rule. 

It  will  simplify  the  question  if  we  assume  that,  for  the  purposes 
of  one  valuation  list  in  which  the  entire  railway  appears,  the 
parish  containing  the  branch  line  is  temporarily  united  with,  and 
made  part  of,  the  parish  containing  the  main  line.  The  entire 
railway  being  now  in  one  parish,  there  is  no  need  to  separate  the 
assessment  of  the  branch  from  that  of  the  main  line.  The  com- 
pany, we  have  supposed,  have  a  net  profit  of  100,000/.  on  the 
main  line,  and  a  loss  of  1,000/.  on  the  branch,  or  a  net  profit  of 
99,000/.  on  the  entire  railway.  The  rule  above  referred  to  forbids 
us  to  make  any  deduction  from  the  sum  of  99,000/.  on  account  of 
the  rent  of  3,000/.  paid  by  the  company  for  the  branch,  and  as 
we  have  assumed  that  there  are  no  other  deductions  to  be  made 
from  the  99,000/.,  that  sum  is  entered  in  the  valuation  list 
as  the  rateable  value  of  the  entire  railway  (both  main  line  and 
branch).  Now  let  us  assume  that,  without  any  alteration  in 
the  value  o£  any  part  of  the  railway,  new  valuation  lists  are 
rendered  necessary,  because  the  parish  containing  the  main  line 
is  once  more  separated  from  the  parish  containing  the  bz'anch. 
It  is  now  necessary  to  apportion  separate  values  to  the  main  line 
and  the  branch,  but  as  the  value  of  the  entire  railway  is  unaltered, 
the  separate  assessments  of  the  main  line  and  the  branch  (if  the 
correct  system  of  apportionment  can  be  ascertained)  will  together 
be  equal  to  the  single  assessment  of  the  entire  railway.  The 
branch  we  have  supposed  to  be  let  to  the  company  at  3,000/.  a 
year,  and  we  assume   that   this  fairly  represents  its  value    to  the 

(())   Vide  supra,  p.  175. 

2  z  2 
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coDipany.  It'  so,  3,000/.  may  fairly  be  eutercd  in  one  new 
valuation  list  as  the  rateable  value  of  the  branch,  leaving  96,000/. 
to  be  entered  in  the  new  valuation  list  for  the  other  parish  as  the 
rateable  value  of  the  main  line  ;  the  two  separate  assessments 
being  together  equal  to  the  single  assessment  of  99,000/.,  on  the 
entire  railway  when  comprised  in  one  parish.  It  now  ajjpears 
that  the  deduction  of  3,000/.  from  the  net  profits  of  100,000/. 
(claimed  on  account  of  the  rent  of  3,000/.  paid  for  the  branch)  is 
not  in  effect  a  deduction  from  the  rateable  value  of  the  entire 
railway  ;  but  an  apportionment  of  that  rateable  value  Ijetween  the 
two  [)arts  of  the  railway. 

The  parochial  principle  unsound  in   every    instance. — It  is 

submitted  that  the  last  paragraph  proves  conclusively  that  the 
"  |)arochial  principle  "  (I.e.,  the  princi]jle  of  ascertaining  ratealjle 
value  solely  from  the  net  profits  earned  in  each  separate  parish) 
cannot  proi^erly  l)e  a[)})lied  to  a  main  line  of  railway  worked  at  a 
|)rofit  in  connection  with  a  branch  line  worked  at  a  loss.  It  has 
already  been  shown  (supra,  pp.  704 — 707),  that  the  same  principle 
is  unsound  when  applied  to  a  branch  line  worked  without  any  profit 
or  at  a  loss,  in  connection  with  a  main  line  worked  at  a  profit 
which  the  branch  line  helps  the  railway  company  to  earn. 
If  these  conclusions  are  true,  it  follows  that  the  principle  is 
unsound  when  applied  either  to  a  main  line  or  a  branch,  if  the 
branch  earns  a  profit  (less  than  that  earned  on  an  equal  length  of 
the  main  line),  and  in  addition  contributes  to  the  earnings  of  the 
main  line  something  which  would  not  be  earned  if  the  branch 
were  not  worked  with  the  main  line.  For  if,  as  we  have  seen  (p), 
a  branch  which  earns  no  profit,  or  is  even  worked  at  a  loss,  may 
fairly  be  rated  at  a  substantial  sum,  say,  3,000/.  a  year,  it  cannot 
be  right  (when  the  same  branch  produces  a  net  profit  of,  say,  100/. 
a  year)  to  rate  that  branch  merely  with  reference  to  the  profit 
actually  earned  :  for  such  a  system  would  make  an  increase  in  the 
profits  of  the  branch  (and,  therefore,  })resuuiably  an  increase  in 
the  value  of  the  branch)  a  reason  for  reducing  the  rateable  value. 

The   rating  of  stations   and  the   parochial    principle. — In 

discussing  the  "  parochial  principle  "  as  applied  to  the  rating 
of  a  line  of  railway,  the  rating  of  the  stations  has  been  hitherto 
purposely  left  out  of  consideration  ;  and  we  have  been  dealing 
with  the  apportionment  of  the  value  of  the  line  among  the  several 
parishes  through  which  it  runs,  as  though  the  rateable  value  of  the 
stations  had  been  already  ascertained.  An  attempt  has  been  made 
to  show  that  the  rateable  value  of  the  parochial  section  of  a  line  of 
railway  cannot  properly   be    determined    with   reference    merely 

(7^)  Sitjjra,  pp.  701 — 704. 
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to  the  profits  earned  on  that  particular  section  :  it  is  now  proposed 
to  show  that  this  conclusion  is  supported  bv  the  principles  on 
which  railway  stations  are  rated. 

Apart  from  the  question  of  terminals  {(j)  and  the  rent  of 
bookstalls  and  similar  structures,  for  which  the  company  is  liable 
to  be  rated  (?'),  the  occupation  of  a  railway  station  is  in  itself  not 
a  source  of  profit  but  a  burden  :  the  company  receive  nothing  for 
the  use  of  platforms,  booking-  offices,  or  waiting  rooms.  But 
it  has  never  been  suggested  that  a  railway  station  has  no  rateable 
value,  because  no  profit  arises  from  its  occuj^jation.  A  railway 
company  must  have  stations,  and,  therefore,  may  be  regarded  as 
willing  to  pay  a  rent  for  them,  though  they  may  produce  no  profit. 
Here,  then,  we  have  a  practical  and  well-recognised  illustration  of 
the  proposition,  which  w^as  suggested  in  dealing  with  the  rating 
of  canals  (5),  that  although  a  trading  company  occupy  the  whole 
of  their  system  for  the  sake  of  the  profit  made  over  the  whole,  it 
does  not  follow  that  they  occupy  each  part  for  the  sake  of  the 
profits  earned  on  that  part.  Suppose  that  a  railway  company 
have  in  one  parish  nothing  but  a  station  (all  their  lines  being  in 
other  parishes),  and  that  the  station  has  cost  the  company  10,000L, 
and  occupies  a  large  area  of  land,  it  is  impossible  to  suggest  that 
the  property  of  the  company  in  that  one  parish  has  no  rateable 
value.  What  is  the  amount  of  that  rateable  value  it  may  not  be 
easv  to  say  (f),  but  that  the  station  has  some  rateable  value  is 
manifest.  The  rateable  value  of  the  entire  system,  consisting  of 
both  line  and  stations,  must  clearly  be  limited  by  the  profits  which 
the  company  can  earn  over  the  whole  system  :  for  if  the  company 
were  yearly  tenants  of  the  entire  system,  they  would  not  pay  a 
greater  rent  than  the  profits  of  that  system  enabled  them  to  pay. 
If  once  the  rateable  value  of  the  entire  system  be  ascertained, 
the  greater  the  rateable  value  of  the  stations  the  less  will  be  the 
rateable  value  of  the  line,  the  latter  being  that  which  is  left  after 
deducting  the  rateable  value  of  the  stations  from  the  value  of  the 
entire  system.  And  it  is  on  this  principle  that  the  rateable  value 
of  railway  stations  has  been  invariably  treated  (ri). 

If.  in  dealing  with  one  necessary  portion  of  a  railway  system 
(viz..  a  station)  which  is  not  in  itself  a  source  of  profit,  it  is  right 
(as  it  clearly  is)  to  assign  to  that  portion  some  part  of  the  rateable 
value  of  the  whole,  because  that  portion  has  a  value  in  contributing 
to  the  profits  of  the  whole  system,  surely  in  dealing  with  another 
necessary  portion  of  the  system  (viz.,  a  branch)  which  is  not  in 
itself  a  source  of  profit,  it  must  equally  be  right  to  assign  to  that 
branch  some  part  of  the  rateable  value  of  the  whole  system,  if  that 

((/)  These  are  fonsidered,  .wprn^  p.  252. 

(r)   Vide  .inpvd,^^.  \W — 2Ul.  (f)  The  question  is  discussed,  .??<^7;"fl,  p.  197^ 

(.«)   Vide  .vipra,  p.  698.  (?/)    Vidf  .wjira,  pp.  193 — 195. 
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branch  has  a  vahie  in  contributino;  to  the  profits  of  the  ^vhole 
system.  The  "parochial  principle"  of  rating  a  branch  line  in  one 
jiarish  solely  with  reference  to  the  ])rofits  earned  in  that  parish 
cannot  (it  is  submitted)  be  reconciled  and  brought  into  harmony 
with  the  system  of  rating  stations  without  any  regard  to  the 
al)sence  of  profits  therefrom.  And  this  discrepancy  is  still  more 
remarkable  when  the  following  facts  are  noticed.  The  "  parochial 
principle,"  as  applied  to  a  branch  line  of  railway,  w'as  supposed  to 
be  based  on  K.  v.  Kin<jsxnnford  (,r)  and  7^.  v.  Lower  Mitton  (y)  ; 
and  these  two  cases  were  cited  in  argument  in  It,  v.  Great  \restern 
Mail.  Co.  (z}  in  support  of  the  contention  that  in  rating  a  line 
of  railway  in  one  parish,  no  deduction  could  be  made  in  respect  of 
the  rateable  value  of  stations  in  another  parish.  The  court  over- 
ruled the  contention,  and  allowed  the  deduction  in  respect  of  the 
rateable  value  of  stations,  although  in  the  very  same  case  they 
disallowed  the  deductions  claimed  in  respect  of  unprofitable  branch 
lines.  It  is  submitted  that  this  is  a  discrepancy  which  it  is 
impossible  to  reconcile. 

(.0  (1827),  7  B.  &  C.  236  ;  ride  isupra,  p.  341. 
(//)  (1829),  9  B.  &  C.  810  ;  su2)ra,  p.  338, 
.  (r)  (1846),  6  Q.  B.  179  ;  isujn-a,  p.  202. 
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STATUTES  AND  STATUTOEY  ORDEKS. 


I.-STATUTES. 


THE     POOR    EELIEF     ACT,     1601. 
(43  [&  44]  Eliz.  c.  2.) 

An  Act  for  the  Relief  of  the  Poor. 

Bk  it  enacted  by  the  authority  of  this  present  Parliament,  that  the  church-  Church- 
wardens of  every  parish,  and  four  three  or  two  substantial  householders  there  wardens  and 
as  shall  be  thought  meet,  having  respect  to  the  proportion  and  greatness  of  jjg  yearly 
the  same  parish  or  parishes,  to  be  nominated  yearly  in  Easter  week  or  within  named  over- 
one  month  after  Easter,  under  the  hand  and  seal  of  two  or  more  iustices  of  ^^^^^  o*  ^'■^^ 

.       .     poor ; 
the  peace  in  the  same  county,  whereof  one  to  be  of  the  quorum,  dwelling  in 

or  near  the  same  parish  or  division  where  the  same  parish  doth  lie,  shall  be 
called  overseers  of  the  poor  of  the  same  parish  ;  and  they  or  the  gi-eater 
part  of  them  shall  take  order  from  time  to  time,  by  and  with  the  consent  of  to  set  poor 
two  or  more  such  justices  of  peace  as  is  aforesaid,  for  setting  to  work  of  clnldren, etc., 
the  children  of  all  such  whose  parents  shall  not  by  the  said  churchwardens 
.and  overseers  or  the  greater  part  of  them  be  thought  able  to  keep  and  main- 
tain their  children  ;  and  also  for  setting  to  work  all  such  persons  married  or  and  to  raise 
unmarried  having  no  means  to  maintain  them,  use  no  ordinary  and  daily  ^  stock  for 
trade  of  life  to  get  their  living  by  ;  and  also  to  raise  weekly  or  otherwise,  p^gg . 
by  taxation  of  every  inhabitant  parson  vicar  and  other,  and  of  eveiy  occupier 
of  lands  houses  tithes  impropriate  or  propriations  of  tithes,  coal  mines  or 
.saleable  underwoods  («),  in  the  said  parish  in  such  competent  sum  and  sums 
of  money  as  they  shall  think  fit,  a  convenient  stock  of  flax  hemp  wool  thread 
iron  and  other  necessary  ware  and  stuff  to  set  the  poor  on  work  :  and  also  and  money 
competent  sums  of  money  for  and  towards  the  necessary  relief  of  the  lame  .°^  re  le   o 
impotent  old  blind  and  such  other  among  them  being  poor  and  not  able  to  poor ;  and  for 
work,  and  also  for  the  putting  out  of  such  children  to  be  apprentices,  to  be  apprenticing 
gathered  out  of  the  same  parish  accoi-ding  to  the  ability  of  the  same  parish  .  c  u  cien; 
and  to  do  and  execute  all  other  things  as  well  for  the  disposing  of  the  said 
stock  as  otherwise  concerning  the  premises  as  to  them  shall  seem  convenient : 
which  said  churchwardens  and  overseers  so  to  be  nominated,  or  such  of  them  shall  meet 
as  shall  not  be  let  by  sickness  or  other  just  excuse  to  be  allowed  by  two  rnonthly ; 
such  justices  of  peace  or  more  as  is  aforesaid,  shall  meet  together  at  the 

(a)  Repealed,  as  to  saleable  underwoods,  by  the  Katiug  Act,  1874  (37  &  38  Vict. 
■c.  .54),  s.  14,  infra. 
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least  once  every  month  in  the  church  of  the  said  parish,  upon  the  Sunday  in 
the  afternoon  after  divine  service  (b),  there  to  consider  of  some  good  course 
to  be  taken  and  of  some  meet  order  to  be  set  down  in  the  premises,  and 
shall  within  four  days  after  the  end  of  their  year  and  after  other  overseei"s 
nominated  as  aforesaid,  make  and  yield  up  to  such  two  justices  of  peace  as 
is  aforesaid  a  true  aixd  perfect  accompt  of  all  sums  of  money  by  them 
received,  or  rated  and  sessed  and  not  received,  and  also  of  such  stock  as 
shall  be  in  their  hands  or  in  the  hands  of  any  of  the  poor  to  work,  and  of 
all  other  things  concerning  their  said  office  ;  and  such  sum  or  sums  of  money 
as  shall  be  in  their  hands  shall  pay  and  deliver  over  to  the  said  church- 
wardens and  overseers  newly  nominated  and  appointed  as  aforesaid  ;  upon 
pain  that  every  one  of  them  absenting  themselves  without  lawful  cause  as  is 
aforesaid  from  such  monthly  meeting  for  the  purpose  aforesaid,  or  being 
negligent  in  their  office  or  in  the  execution  of  the  orders  aforesaid,  being 
made  by  and  with  the  assent  of  the  said  justices  of  peace  or  any  two  of 
them  before  mentioned,  to  forfeit  for  every  such  def aidt  of  absence  or 
negligence  twenty  shillings. 

2.  And  ...  if  the  said  justices  of  peace  do  perceive  that  the  inhal)itants. 
of  any  parish  are  not  able  to  levy  among  themselves  sufficient  sums  of  money 
for  the  purposes  aforesaid,  that  then  the  said  two  justices  shall  and  may  tax 
rate  and  assess  as  aforesaid  any  other  of  other  parishes,  or  out  of  any  parish 
within  the  hundred  where  the  said  parish  is,  to  pay  such  sum  and  sums  of 
money  to  the  churchwardens  and  overseers  of  the  said  poor  parishes  for  the 
said  purposes,  as  the  said  justices  shall  think  fit.  according  to  the  intent  of 
this  law  :  And  if  the  said  hundred  shall  not  be  thought  to  the  said  justices 
able  and  fit  to  relieve  the  said  several  parishes  not  able  to  provide  for  them- 
selves as  aforesaid,  then  the  justices  of  peace  at  their  general  quarter 
sessions,  or  the  greater  number  of  them,  shall  rate  and  assess  as  aforesaid 
any  other  of  other  parishes,  or  out  of  any  parish  within  the  said  county,  for 
the  purposes  aforesaid,  as  in  their  discretion  shall  seem  fit.  And  that  it 
shall  be  lawful  as  well  for  the  present  as  subsequent  churchwardens  and 
overseers  or  any  of  them,  by  warrant  from  any  two  such  justices  of  peace  as 
is  aforesaid,  to  levy  as  well  the  said  sums  of  money,  and  all  arrearages,  of 
everj-  one  that  shall  refuse  to  contribute  according  as  they  shall  be  assessed, 
by  distress  and  sale  of  the  offenders  goods,  as  the  sums  of  money  or  stock 
which  shall  be  1)ehind  upon  any  accompt  to  be  made  as  aforesaid,  rendering 
to  the  parties  the  overjilus  .  .  .  (r)  :  and  the  said  justices  of  peace  or 
any  one  of  them  to  send  to  the  house  of  correction  or  common  gaol  such  as 
shall  not  employ  themselves  to  work,  being  appointed  thereunto  as  aforesaid  : 
and  also  any  two  such  justices  of  peace  to  commit  to  the  said  prison  every 
one  of  the  said  churchwardens  and  overseers  which  shall  refuse  to  accompt, 
there  to  remain  without  bail  or  mainprise  until  he  have  made  a  true  accompt 
and  satisfied  and  paid  so  much  as  upon  the  said  accompt  shall  be  remaining 
in  his  hands. 


5.  Provided  always,  that  if  any 


shall  find  themselves 


Appeal  0.  I'rovidea  always,  tliat  it  any  person  or  persons 

against  rates,  grieved  with  anj-  sess  or  tax  or  other  act  done  by  the  said  churchwardens 
*'  and  other  persons,  or  by  the  said  justices  of  peace,  that  then  it  shall  be  law- 


quarter 
sessions 


ful  for  the  justices  of  peace  at  their  general  quarter  sessions,  or  the  gieater 


QJ>)  See  now  IS  \-  14  Vict.  c.  57,  ss.  1—3. 
{<■)  Sec  12  .V;  18  Viet.  c.  11,  s.  2,  hi/ra,  p.  T'M. 
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number  of  them,  to  take  such  order  therein  as  to  them  shall  be  thought 
convenient,  and  the  same  to  conclude  and  bind  all  the  said  parties. 

7.  And     .     .     .     the  mayors  bailiffs  or  other  head  officers  of  every  town  Authority  of 
and  place  corporate  and  city  within  this  realm,  being  justice  or  justices  of  officers  in 
peace,  shall  have  the  same  authority  by  virtue  of  this  Act  within  the  limits       ^  '  ' 
and  precincts  of  their  jurisdictions,  as  well  out  of  sessions  as  at  their  sessions, 

if  they  hold  any,  as  is  herein  limited  prescribed  and  appointed  to  justices  of 
the  peace  of  the  county,  or  any  two  or  more  of  them,  or  to  the  justices  of 
peace  in  their  quarter  sessions,  to  do  and  execute  for  all  the  uses  and  pur- 
poses in  this  Act  prescribed,  and  no  other  justice  or  justices  of  peace  to 
enter  or  meddle  there  ;  and  every  alderman  of  the  city  of  London  within  his  and  of 
ward  shall  and  may  do  and  execute  in  every  respect  so  much  as  is  appointed  aldermen 
and  allowed  by  this  Act  to  be  done  and  executed  by  one  or  two  justices  of 
peace  of  any  county  within  this  realm. 

8.  And     ...     if  it  shall  happen  anj^  parish  to  extend  itself  into  more  Proviso 
counties  than  one,  or  part  to  lie  within  the  liberties  of  any  city  town  or  '^vhere  parish 

1  ■  ^  11    1      •       •  I.    1  extends  into 

place  corporate,  and  part  without,  that  then  as  well  the  justices  of  the  peace  ^^^q  counties 

of  every  county  as  also  the  head  officers  of  such  city  town  or  place  corporate,  liberties,  etc. 

shall  deal  and  intermeddle  only  in  so  much  of  the  said  parish  as  lieth  within 

their  liberties,  and  not  any  further  ;  and  every  of  them  respectively  within 

their  several  limits  wards  and  jurisdictions  to  execute  the  ordinances  before 

mentioned,  concerning  the  nomination  of  overseers,  the  consent  to  binding 

apprentices,  the  giving  warrant  to  levy  taxations  unpaid,  the  taking  accompt 

of  churchwardens  and  overseers,  and  the  committing  to  prison  such  as  refuse 

to  accompt,  or  deny  to  pay  the  arrearages  due  upon  their  accompts  ;  and  yet 

nevertheless,  the  said  chm-chwardens  and  overseers,  or  the  most  part  of  them 

of  the  said  parishes  that  do  extend  into  such  several  limits  and  jurisdictions, 

shall  without  dividing    themselves,  duly  execute  their  office   in   all   places 

within  the  said  parish  in  all  things  to  them  belonging,  and  shall  duly  exhibit 

and  make  one  accompt  before  the  said  head  officer  of  the  town  or  place 

corporate,  and  one  other  before  the  said  justices  of  peace,  or  any  such  two  of 

them  as  is  aforesaid. 


THE    JUSTICES    JUEISDICTION    ACT,    1742. 
(16  Geo.  2,  c.  18.) 

A/i  Ai-t  to  eiiqioirer  Justices  of  the  Peace  to  act  in  ceftain  Cusea  reJat'nig  to 
Parishes  and  Places  to  the  Bates  and  Tuxes  of  n-Ji'/ch  they  are  rated  or 
charrfeahle. 

WiiKKEAS  doubts  have  arisen  whether,  according  to  the  laws  and  statutes  now  Preamble, 
in  force,  his  Majesty's  justices  of  the  peace  may  lawfully  act  in  any  case  relating 
to  the  parishes  or  places  to  the  rates  and  taxes  of  which  such  justices  respec- 
tively are  rated  or  chargeable  :  May  it  please  your  Majesty  that  it  may  be 
enacted,  and  be  it  enacted  by  the  King's  most  excellent  ^Majesty,  by  and  with 
the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and  commons,  in  this 
present  Parliament  assembled,  and  Ijy  the  authority  of  the  same,  that  it  shall 
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and  may  be  lawful  to  and  for  all  and  every  justice  or  justices  of  the  peace, 
for  any  county,  riding,  city,  liberty,  franchise,  borough,  or  town-corporate 
within  their  respective  jurisdictions  to  make,  do,  and  execute  all  and  every 
act  or  acts,  matter  or  matters,  thing  or  things  appertaining  to  their  oifice  as 
justice  or  justices  of  the  peace,  so  far  as  the  same  relates  to  the  laws  for  the 
relief,  maintenance,  and  settlement  of  poor  persons,  for  passing  and  punishing 
vagrants,  for  repair  of  the  highways,  or  to  any  other  laws  concerning  paro- 
chial taxes,  levies,  or  rates,  notwithstanding  any  such  justice  or  justices  of 
the  peace  is  or  are  rated  to  or  chargeable  with  the  taxes,  levies,  or  rates  Avithin 
any  such  parish,  township,  or  place  affected  by  any  such  act  or  acts  of  such 
justice  or  justices  as  aforesaid. 

2.  [Hp/mded,  30  A  31  Vict.  ,:  51>.] 

3.  Provided  always,  .  .  .  that  this  Act,  or  any  thing  therein  con- 
tained, shall  not  authorise  or  empower  any  justice  or  justices  of  the  peace 
for  any  county  or  riding  at  large  to  act  in  the  determination  of  any  appeal 
to  the  quarter  sessions  for  any  such  county  or  riding,  from  any  order, 
matter,  or  thing  relating  to  any  such  parish,  toMoiship.  or  place  where 
such  justice  or  justices  of  the  peace  is  or  are  so  charged,  taxed,  or  charge- 
able as  aforesaid,  any  thing  herein  contained  to  the  contrary  in  any  wise 
notwithstanding. 


Preamble, 
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Act,  43  Eli/. 
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THE  POOE  EATE   ACT,    1743. 
(17  Geo.  2,  c.  3.) 

All  Act  to  iihlige  Overseers  of  the  Poor  to  glre  puhlic  Notice  of  Rates  made 
for  the  Relief  of  the  Poor,  and  to  produce  the  same. 

Whereas  great  inconveniences  do  often  arise  in  cities,  towns  corporate, 
parishes,  townships,  and  places  by  reason  of  the  unlimited  power  of  the 
churchwardens  and  overseers  of  the  poor,  who  frequently,  on  frivolous  pre- 
tences and  for  private  ends,  make  imjust  and  illegal  rates  in  a  secret  and 
clandestine  manner,  contrary  to  the  true  intent  and  meaning  of  a  Statute 
made  in  the  forty  and  third  year  of  the  reign  of  Queen  Elizabeth,  intituled 
"An  Act  for  the  relief  of  the  poor  :  "  For  remedy  whereof,  and  preventing 
the  like  abuses  for  the  future,  be  it  enacted  by  the  King's  most  excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  lords  spiritual  and 
temporal,  and  commons,  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same,  that  from  and  after  the  first  day  of  Maj',  which  shall 
be  in  the  year  of  our  Lord  one  thousand  seven  hundred  and  forty-four,  the 
churchwardens  and  overseers,  or  other  persons  authorised  to  take  care  of 
the  poor  in  every  parish,  township,  or  place,  shall  give  or  cause  to  be  given 
public  notice  in  the  church  (cT)  of  every  rate  for  the  relief  of  the  poor, 
allowed  by  the  justices  of  peace,  the  next  Sunday  after  the  same  shall  have 
been  so  allowed  ;  and  that  no  rate  shall  be  esteemed  or  reputed  valid  and 
sufficient,  so  as  to  collect  and  raise  the  same,  unless  such  notice  shall  have 
been  given. 

2.  And     .     .     .     the  churchwardens  and  overseers  of  the  poor  or  other 
persons   authorised  as  aforesaid,  in  every  parish,  township,  or  place,  shall 

(^7)  See  now  7  Will.  4  &  1  Vict.  c.  4.5,  infra,  p.  726. 
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permit  all  and  every  the  inhabitants  of  the  said  parish,  township,  or  place  to 
inspect  every  such  rate  at  all  seasonable  times,  paying  one  shilling  for  the 
same,  and  shall,  upon  demand,  forthwith  give  copies  of  the  same,  or  any  part 
thereof,  to  any  inhabitant  of  the  said  parish,  township,  or  place,  paying  at 
the  rate  of  six  pence  for  every  twenty-four  names. 

3.  And     ...     if  any  churchwarden  or  overseer  of  the  poor  or  other  Penalty  on 
person  authorised  as  aforesaid  shall  not  admit  any  inhabitant  or  parishioner  "°  ^'^^^^^  ' 
to  inspect  the   said  rates,  or  shall  refuse  or  neglect  to  give  copies  thereof  inhabitant  to 
as  aforesaid,  such  churchwarden  or  overseer  or  other  person  authorised  as  inspect,  etc. 
aforesaid,  for  every  such  offence  shall  forfeit  and  pay  to  the  party  aggrieved, 
the  sum  of  twenty  pounds,  to  be  sued  for  and  recovered  by  action  of  debt, 
bill,  plaint,  or  inforaiation,  in  any  of  his  Majesty's  com'ts  of  record,  wherein 
no  essoin,  protection,  or  wager  of  law,  or  more  than  one  imparlance  shall  be 
allowed. 


THE   POOR  BELIEF  ACT,  1743. 
(17  Geo.  2,  c.  38.) 

A/i  Act  for  remedtjbi(j  some  Defects  in  the  Act  made  in  the  Forty-third  year 
of  the  reign  of  Queen  Elizabeth,  intituled  '■'■An  Act  for  the  Relief  of  the 
Poor:' 


4.  And     ...     in  case  any  person  or  persons  shall  find  him,  her,  or  Persons 
themselves  aggrieved  by  any  rate  or  assessment  made  for  the  relief  of  the  ^^^'^^a^Deal 
poor,  or  shall  have  any  material  objection  to  any  person  or  persons  being  put  ^o  quarter 
on  or  left  out  of  such  rate  or  assessment,  or  to  the  sum  charged  on  any  sessions. 
person    or  persons  therein,  or  shall  have  any  material  objection  to    such 

account  as  aforesaid,  or  any  part  thereof,  or  shall  find  him,  her,  or  themselves 
aggrieved  by  any  neglect,  act,  or  thing  done  or  omitted  by  the  churchwardens 
and  overseers  of  the  poor,  or  by  any  of  his  Majesty's  justices  of  the  peace,  it 
shall  and  may  be  lawful  for  such  person  or  persons,  in  any  of  the  cases 
aforesaid,  giving  reasonable  notice  to  the  churchwardens  or  overseers  of  the 
poor  of  the  parish,  township,  or  place,  to  appeal  to  the  next  general  or 
quarter  sessions  of  the  peace  for  the  county,  riding,  division,  corporation,  or 
franchise  where  such  parish,  township,  or  place  lies  ;  and  the  justices  of  the 
peace  there  assembled  are  hereby  authorised  and  required  to  receive  such 
appeal,  and  to  hear  and  finally  determine  the  same  ;  but  if  it  shall  appear  to 
the  said  justices  that  reasonable  notice  was  not  given,  then  they  shall 
adjourn  the  said  appeal  to  the  next  quarter  sessions,  and  then  and  there 
finally  hear  and  determine  the  same  ;  and  the  said  justices  may  award  and 
order  to  the  party  for  whom  such  appeal  shall  be  determined,  reasonable 
costs,  in  the  same  manner  that  they  are  impowered  to  do  in  case  of  appeals 
concerning  the  settlement  of  poor  persons,  by  an  Act  made  in  the  eighth  and 
ninth  years  of  King  William  the  Third,  intituled  "  An  Act  for  supplying 
some  defects  in  the  laws  for  the  relief  of  the  poor  of  this  kingdom." 

5.  Provided  always,  that  in  all  corporations  or  franchises,  who  have  not  Proviso  for 
four  justices  of  the  peace,  it  shall  and  may  be  lawful  for  any  person  or  corporations. 
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persons,  in  any  of  the  cases  aforesaid  where  an  appeal  is  given  by  this  *Act, 
to  appeal,  if  he  or  they  shall  think  fit,  to  the  next  general  or  quarter  sessions 
of  the  peace  for  the  county,  riding,  or  division  wherein  such  corporation  or 
franchi.se  is  situate  (e). 

6.  -Viid  whereas  it  hath  been  held,  that  upon  appeals  from  rates  and 
assessments,  the  justices  of  the  peace  may  not  only  quash  the  old  rates,  but 
make  new  rates  and  assessments,  from  which  no  appeal  can  be  had  (f)  :  Be 
it  enacted  by  the  authority  aforesaid,  that  upon  all  appeals  from  rates  and 
assessments,  the  justices  of  the  peace  (where  they  shall  see  just  cause  to 
give  relief)  shall  and  are  hereby  required  to  amend  the  same,  in  such  manner 
only  as  shall  be  necessary  for  giving  such  relief,  without  altering  such  rates 
or  assessments  with  respect  to  other  persons  mentioned  in  the  same  ;  but  if 
upon  an  appeal  from  the  whole  rate,  it  shall  be  found  necessary  to  quash  or 
set  aside  the  same,  then  and  in  every  such  case  the  said  justices  shall  and 
are  hereby  required  to  order  and  direct  the  chm-chwardens  and  overseers  of 
the  poor  to  make  a  new  equal  rate  or  assessment,  and  they  are  hereby 
required  to  make  the  same  accordingly. 

7.  And  for  the  more  effectual  levying  money  assessed  for  the  relief  of  the 
poor,  be  it  enacted  by  the  authority  aforesaid,  that  the  goods  of  any  person 
assessed,  and  refusing  to  pay,  may  be  levied  by  warrant  of  distress,  not  only 
in  the  place  for  which  such  assessment  was  made,  but  in  any  other  place 
within  the  same  county  or  precinct  ;  and  if  sufficient  distress  cannot  be 
found  within  the  said  county  or  precinct,  on  oath  made  thereof  before  some 
justice  of  any  other  county  or  precinct  (which  oath  shall  be  certified  under 
the  hand  of  such  justice  on  the  said  warrant)  such  goods  may  be  levied  in 
such  other  county  or  precinct  by  virtue  of  such  warrant  and  certificate  ;  and 
if  any  person  shall  find  him  or  herself  aggrieved  by  such  distress  as 
aforesaid,  it  shall  and  may  be  lawful  for  such  person  to  appeal  to  the  next 
general  or  quarter  sessions  of  the  peace  for  the  county  or  precinct  where 
such  assessment  was  made,  and  the  justices  there  are  hereby  required  to  hear 
and  finally  determine  the  same. 

8.  And  to  prevent  all  vexatious  actions  against  overseers  of  the  poor,  be 
it  enacted  by  the  authority  aforesaid,  that  where  any  distress  shall  be  made 
for  any  sum  or  sums  of  money  justly  due  for  the  relief  of  the  poor,  the 
distress  itself  .shall  not  be  deemed  to  be  unlawful,  nor  the  party  or  parties 
making  it  be  deemed  a  trespasser  or  trespassers,  on  account  of  any  defect  or 
want  of  form  in  the  warrant  for  the  appointment  of  such  overseers,  or  in 
the  rate  or  assessment,  or  in  the  wan-ant  of  distress  thereupon  ;  nor  shall 
the  party  or  parties  distraining  be  deemed  a  trespasser  or  trespassers  ab  initio, 
on  account  of  any  irregularity  which  shall  be  afterwards  done  by  the  party 
or  parties  distraining,  but  the  party  or  parties  aggrieved  by  such  irregularity 
shall  or  may  recover  full  satisfaction  for  the  special  damage  he,  she,  or  they 
shall  have  sustained  thereby,  and  no  more,  in  an  action  of  trespass,  or  on  the 
case,  at  the  election  of  the  plaintiff  or  plaintift's. 


(0  See  also  1  (ieo.  4.  c.  3r..  iiijrt/.  p.  722. 

(/■)  See  St.  LeoH/inrx.  Shurcditrh,  C'li.ic  (IfillS).  1  Const.  271  ;  li.  v,  S/uriciJ/in-y 
./.7."(1734),  2  Str.  1»75. 
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11.  And     .     .      .     incase  any  person  or  persons  shall  refuse  or  neglect  to  Succeeding 

pay  to  such  overseers  as  aforesaid  any  sum  or  sums  of  money  that  he,  she,  J^^'eiseeis  to 
^  •'  •'  .  J  T         ■>  levy  arrears, 

•or  they  shall  be  legally  rated  or  assessed  to,  it  shall  and  may  be  lawful  to  to  reimburse 
and  for  the  succeeding  overseers  and  they  are  hereby  required  to  levy  such  the  former, 
arrears  and  out  of  the  money  so  levied  to  reimburse  their  predecessors  all 
sums  of  money  which  they  have  expended  for  the  use  of  the  poor,  and  which 
'  are  allowed  to  be  due  to  them  in  their  accounts  as  aforesaid. 

12.  [Jiepealed,  32^5  33  Met.  c.  41,  .s.  16,  hifra.] 

13.  And     .     .     .     true  and  just  copies  of  all  rates  and  assessments  here-  Copies  of 
after  to  be  made  for  the  relief  of  the  poor,  be  fairly  wrote  and  entered  in  a  ^'*^es  to  be 
book  or  books  to  be  provided  for  that  purpose  by  the  churchwardens  and  ^  book  ' 
overseers  of  the  poor  of  every  parish,  township,  or  place,  who  shall  take  care 

that   such  copies  be  wrote  and   entered   accordingly,  within  fourteen  days 

after  all  appeals  from  such  rates  are  determined,  and  shall  attest  the  sarne 

by  putting  their  names  thereto  ;  and  all  and  every  such  book  or  books  shall  to  be  kept 

be  carefully  preserved  by  the  churchwardens  and  overseers  of  the  poor  for        piiblit 

perusal. 
the  time  being,  or  one  of  them,  in  some  public  or  other  place  in  every  such 

parish,  township,  or  place,   whereto  all  persons  assessed,  or  liable   to   be 

assessed,  may  freely  resort,  and  shall  be  delivered  over  from  time  to  time  to 

the  new  and  succeeding  churchwardens  and  overseers  of  the  poor  as  soon  as 

they  enter  into  their  said  offices,  to  be  preserved  as  aforesaid,  and  shall  be 

produced  by  them  at  the  general  or   quarter  sessions,  when  any  appeal  is 

to  be  heard  or  determined. 

14.  And     ...     if  any  churchwarden,  overseer  of  the  poor,  or  other  Penalty  on 
officer  of  any  parish,  township,  or  place,  shall  neglect  or  refuse  to  obey  and  pai'ish  officers 
perform  the  several  orders  and  directions  of  this  Act,  or  any  of  them,  where  ^hig  Act     ^ 
no  penalty  is  before  provided  by  this  Act,   or  shall  act  contrary  thereto, 

every  such  churchwarden,  overseer  of  the  poor,  or  other  officer  so  offending 
in  the  premises,  shall  for  every  such  offence,  on  oath  thereof  made  within 
two  calendar  months  after  the  offence  committed,  before  any  two  or  more  of 
his  Majesty's  justices  of  the  peace,  forfeit,  for  the  use  of  the  poor  of  such 
parish,  township,  or  place,  a  sum  not  exceeding  five  pounds,  nor  less  than 
twenty  shillings,  to  be  levied  by  distress  and  sale  of  the  offender's  goods,  by 
warrant  from  such  justices,  which  sum  shall  be  paid  to  some  churchwarden 
or  overseer  of  the  poor  of  such  parish,  township,  or  place,  for  the  purpose 
aforesaid. 

15.  And  .  .  .  overseers  of  the  poor,  within  every  township  or  place  Power  of 
where  there  are  no  churchwardens,  shall  from  time  to  time  do,  perform,  and  overseers 
execute  all  and  every  the  acts,  powers,  and  authorities  concerning  the  relief  ^y^®^'® 

of,  and  other  matters  and  things  I'elating  to  the  poor,  as  churchwardens  and  ,^o  church- 
overseers  of  the  poor  may  do,  perform,  and  execute  by  this  Act,  or  any  wardens, 
former  statute  concerning  the  poor,  and  shall  lose,  forfeit,  and  suffer  all 
such  pains  and  penalties  for  neglect,  abuse,  or  nonperformance  thereof,  as 
churchwardens  and   overseers  of  the  poor  are  liable  to  by  virtue   of  this 
or  any  former  statute  concerning  the  poor. 
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A)i  Act  for  (he  better  CoJlectimi  of  R(des  made  for  the  Relief  of  the  Poor. 

"[18th  April  1801.] 

"NViiEKKA.s  by  an  Act  of  Parliament,  made  and  passed  in  the  seventeenth  year 
of  the  reign  of  his  late  Majesty  King  George  the  Second,  intituled  "  An  Act 
for  remedying  some  Defects  in  the  Act,  made  in  the  forty-third  year  of  the 
reign  of  Queen  Elizabeth,  intituled  '  An  Act  for  the  Relief  of  the  Poor,'  " 
power  was  given  to  justices  of  the  peace,  upon  appeals  from  rates  and 
assessments,  where  they  should  see  just  cause  to  give  relief,  to  amend  the 
same  in  such  manner  only  as  should  be  necessary  for  giving  such  relief, 
without  altering  such  rates  or  assessments  with  respect  to  other  persons 
mentioned  in  the  same  :  And  whereas  the  quashing  or  setting  aside  of  rates 
or  assessments  made  for  the  relief  of  the  poor,  is  attended  with  great 
inconvenience  ;  and  it  hath  happened,  in  consequence  of  the  rate  or  assess- 
ment being  quashed  or  set  aside,  or  of  notice  of  appeal  against  the  whole 
rate  being  given,  the  churchwardens  and  overseers  of  the  poor  have  not  had 
any  money  in  hand  for  the  relief  and  maintenance  of  the  poor  :  For  remedj- 
whereof,  may  it  please  your  Majesty  that  it  may  be  «nacted,  and  be  it 
enacted  by  the  King's  most  excellent  Majesty,  by  and  with  the  advice  and 
consent  of  the  Lords  spiritual  and  temporal,  and  commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same,  that  from  and  after 
the  passing  of  this  Act,  upon  all  appeals  from  any  rate  or  assessment  made 
for  the  relief  of  the  poor  of  any  parish,  township,  vill,  or  place,  the  court  of 
general  or  quarter  sessions  of  the  peace  shall,  and  such  court  is  hereby 
authorised  and  required  (in  all  cases  where  they  shall  see  just  cause  to  give 
relief)  to  amend  such  rate  or  assessment,  either  by  inserting  therein  or 
striking  out  the  name  or  names  of  any  person  or  persons,  or  by  altering  the 
sum  or  sums  therein  charged  on  any  person  or  persons,  or  in  any  other 
manner  which  the  said  court  shall  think  necessary  for  giving  such  relief, 
and  without  quashing  or  wholly  setting  aside  such  rate  or  assessment : 
Provided  always,  that  if  the  said  court  shall  be  of  opinion  that  it  is 
necessary,  for  the  purpose  of  giving  relief  to  the  person  or  persons 
appealing,  that  the  rate  or  assessment  should  be  wholly  quashed,  then  the 
said  court  may  quash  the  same  ;  but  nevertheless,  all  and  every  the  sum  and 
sums  of  money  in  and  by  such  rate  or  assessment  charged  on  any  person  or 
persons,  shall  and  may  be  levied  and  recovered  by  such  ways  and  means,  and 
in  such  and  the  same  manner,  as  if  no  appeal  had  been  made  against  such 
rate  or  assessment  ;  and  all  and  every  the  sum  and  sums  of  money  which  any 
person  or  persons  charged  in  such  rate  or  assessment  shall  pay,  or  which  shall 
be  levied  upon  or  recovered  from  him,  her,  or  them,  shall  be  deemed  and 
taken  as  payments  on  account  of  the  next  effective  rate  or  rates,  assessment 
or  assessments,  which  shall  be  made  for  the  relief  of  the  poor  of  the  same 
parish,  township,  vill,  or  place. 

2.  And     .     .     .     from  and  after  the  passing  of  this  Act,  all  and  every 

the  sum  and   sums  of  money  at  which  any  person  or  persons  is  or  are  or 

o  P^,®^^^|^  .      shall  be  rated  or  assessed,  in  any  rate  or  assessment  made  for  the  relief  of 

made  for  the°  the  poor  of  any  parish,  township,  vill,  or  place,  shall  and  may  be  levied  and 

recovery  of      recovered  by  distress,  and  all  other  la^vf  ul  ways  and  means,  notwithstanding 


On  appeal 
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poor  rate, 
the  quarter 
sessions  maj' 
amend  it 
without 
quashing  it  ; 
or,  if  neces- 
sary, may 
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withstanding 
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Notice  of 
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the  person  or  persons  so  rated  or  assessed,  or  any  other  person  or  persons,  the  rate, 

shall  have  given  notice  of  appeal  from  or  against  such  rate  or  assessment,  for  provided  the 

°  ^'^  °     .  -,  A  sum  be  not 

any  cause  whatsoever  :  Provided  always,  that  if  any  person,  rated  or  assessed  c^^-gf^ter  than 

in  any  rate  or  assessment  made  for  the  relief  of  the  poor,  shall  give  such  that  assessed 

notice  of  appeal  as  hereinafter  mentioned  to  the  churchwardens  and  overseers  ^'L*"®  ^^®*  , 

•  1  •         -1  1  j>    1  ii-        enective  ratei 

of  the  poor  of  any  parish,  township,  viU,  or  place,  or  any  two  of  them,  then, 

from  and  after  the  giving  of  such  notice,  and  until  the  appeal  shall  have  been 

heard  and  determined,  no  proceedings  shall  be  commenced  or  carried  on  to 

recover  any  greater  sum  or  sums  of  money  from  such  person  or  persons, 

than  the  sum  or  sums  at  which  he,  she,  or  they,  or  any  occupier  of  the  same 

premises,  shall  have  been  rated  or  assessed  in  the  last  effective  rate  which 

shall  have  been  collected  in  such  parish,  township,  vill,  or  place. 

3.  And     ...     in  case  the  said  court  of  general  or  quarter  sessions  of  Quarter 

the  peace  shall  upon  appeal  order  any  rate  or  assessment  for  the  relief  of  the  sessions 

poor  to  be  quashed,  it  shall  be  lawful  for  the  said  court  to  order  that  any  Qj.(-|gj.g(|  ^ 

sum  or  sums  of  money,  in  and  by  such  rate  or  assessment  charged  on  any  rate  to  be 

person  or  persons,  or  any  part  of  any  such  sum  or  sums,  not  to  be  paid  ;  quashed, 

and  then  and  in  every  such  case  no   proceedings   shall,  after  making  such  ^i^gm^m 

order,  be  commenced,  or  if  any  proceedings  have  been  previously  commenced,  charged  on 

such  proceedings  shall  be  no  further  prosecuted  or  carried  on  for  the  purpose  '^'^3'  person 

.  ,        .  ,.       •         ,,  .     n  1  •  1     i_  11   1-  not  to  be 

of  levying  or  enforcing  the  payment  of  any  sum  or  sums  which  shall  be  so      -^  ^^^^^ 

ordered  by  the  said  court  not  to  be  paid  as  aforesaid  :  Provided  always,  that  stop  pro- 
no  iustice  of  the  peace,  constable,  or  other  officer  of  the  peace  or  other  ceedings  for 
1    11  ,       1  1      X  1-  1  1     X  J.-        £  4.   the  recovery 

person  shall  be  deemed  a  trespasser,  or  liable  to  any  action,  tor  any  warrant,  ^i^g^gof  g^g 

order,  act,  or  thing  which  such  justice,  constable,  or  other  officer  or  person 
shall  have  granted,  made,  executed,  or  done  for  the  purpose  of  levying  or 
enforcing  the  payment  of  any  such  sum  or  sums  of  money,  before  he  shall 
have  had  notice  in  writing  of  the  order  for  the  non-payment  of  such  sum 
or  sums  of  money,  which  the  said  court  is  hereby  authorised  to  make  as 
aforesaid. 

4.  And     .     .     .     from  and  after  the  passing  of  this  Act,  all  notices  of  Notices  of 
appeal  from  or  against  any  rate  or  assessment  made  for  the  relief  of  the  appeal  to 
poor,  or  from  or  against  the  account  of  the  churchwardens  and  overseers  of  ^^  church- 
the  poor  of  any  parish,  township,  vill,  or  place,  shall  be  in  writing,  and  shall  M-ardens  and 
be  signed  by  the  person  or  persons  giving  the  same,  or  his,  her,  or  their  overseers 
attorney,  on  his,  her,  or  their  behalf  ;  and  such  notices  of  appeal  shall  be  g^g^  g^j^^^ 
delivered  to  or  left  at  the  places  of  abode  of  the  churchwardens  and  over-  grounds  of 
seers  of  the  poor  of  the  parish,  township,  vill,  or  place,  or  any  two  of  them,  ^j^^^^gj^^^^^^'^'" 
and  the  particular  causes  or  grounds  of  appeal  shall  be  stated  and  specified  notices 

in  such  notice  ;  and  upon  the  hearing  of  any  appeal  from  or  against  any 
such  rate  or  assessment,  or  account,  the  court  of  general  or  quarter  sessions 
to  which  such  appeal  shall  be  made,  shall  not  examine  or  inquire  into  any 
other  cause  or  ground  of  appeal  than  such  as  are  or  is  stated  and  specified  in 
the  notice  of  appeal. 

5.  Provided  nevertheless,     .     .     .    that  with  the  consent  of  the  overseers.  Appeals  may 
signified  by  them  or  their  attorney  in  open  court,  and  with  the  consent  of  ^j^^  parties 
any  other  person  interested  therein,  the  said  court  of  sessions  may  proceed  consent, 
to  hear  and  decide  upon  such  appeal,  although  no  notice  thereof  shall  have  alttiough 
been  given  in  writing  ;  and  also  that  with  the  like  consent  such  court  may  ^^^  given,  or 
hear  and  decide  upon  grounds  of  appeal,  not  stated  or  misstated  in  such  on  grounds 

written  notice,  where  any  notice  shall  have  been  given  in  writing.  not  stated 

in  notice. 
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Persons 
appealing 
against  any 
rate,  shall 
give  notice, 
not  only  to 
the  church- 
wardens, etc. 
but  also  to 
the  persons 
interested, 
etc. 


The  rate  as 
altered  by 
the  quarter 
sessions  to 
he  recovered 
in  the  same 
manner  as 
the  original 
rate. 


In  case  in 
the  rate  the 
name  of  any 
person  shall 
be  struck 
out,  or  any 
sum  lowered, 
the  quarter 
sessions  shall 
order  any 
*ums  paid  in 
excess  to  be 
repaid. 


6.  And  .  .  .  from  and  after  the  passing  of  this  Act,  if  any  person  or 
persons  shall  appeal  against  any  rate  or  assessment  made  for  the  relief 
of  the  poor,  because  any  other  person  or  persons  is  or  are  rated  or  assessed 
in  such  rate  or  assessment,  or  is  or  are  omitted  to  be  rated  or  asses.sed 
therein,  or  because  any  other  person  or  persons  is  or  are  rated  or  assessed  in 
any  such  rate  or  assessment  at  any  greater  or  less  sum  or  sums  of  numey 
than  the  sum  or  sums  at  which  he,  she,  or  they  ought  to  be  rated  or  assessed 
therein,  or  for  any  other  cause  that  may  require  any  alteration  to  be  made 
in  such  I'ate  or  assessment  with  respect  to  any  other  person  or  persons,  then 
and  in  every  such  case  the  person  or  persons  so  appealing  for  the  causes 
aforesaid,  or  any  of  them,  shall  give  such  notice  of  appeal,  in  writing  as 
hereinbefore  mentioned,  not  only  to  the  churchwardens  or  overseers  of  the 
poor,  or  any  two  or  more  of  them,  but  also  to  the  other  person  or  persons 
so  interested  or  concerned  in  the  event  of  such  appeal  as  aforesaid  ;  and 
such  other  person  or  persons  shall,  if  he,  she,  or  they  shall  so  desire,  be 
heard  upon  the  said  appeal  ;  and  it  shall  be  lawful  for  the  court  of  general 
or  quarter  sessions  of  the  peace,  on  the  hearing  of  such  appeal,  to  order  the 
name  or  names  of  such  other  person  or  persons  to  be  inserted  in  such  rate  or 
assessment,  and  him,  her,  or  them  to  be  therein  rated  and  assessed  at  any 
sum  or  sums  of  money,  or  to  order  the  name  or  names  of  such  other  person 
or  persons  to  be  struck  out  of  such  rate  or  assessment,  or  the  sum  or  sums 
at  which  he,  she,  or  they  is  or  are  rated  or  assessed  therein,  to  be  altered,  in 
such  manner  as  the  said  court  shall  think  right  ;  and  the  proper  officer 
of  the  said  court  shall  forthwith  add  to  or  alter  the  rate  or  assessment 
accordingly. 

7.  And  ...  if  upon  the  hearing  of  any  appeal  from  or  against  any  rate 
or  assessment,  the  said  court  shall  order  the  name  or  names  of  any  person  or 
persons  to  be  inserted  therein,  and  him,  her,  or  them  to  be  rated  or  assessed 
at  any  sum  or  sums  of  money,  or  shall  order  the  sum  or  sums  at  which  any 
person  or  persons  is  or  are  therein  rated  or  assessed  to  be  raised  or  increased, 
then  and  in  such  case  all  and  every  the  sum  and  sums  of  money,  at  or  to 
which  such  person  or  persons  shall  be  so  ordered  to  be  rated  or  assessed,  or 
to  be  raised  or  increased,  or  so  much  thereof  as  shall  not  have  been  already 
paid,  shall  and  may  be  recovered  in  such  and  the  same  manner,  and  by  such 
and  the  same  means,  as  if  he,  she,  or  they  had  been  originally  named  in  such 
rate  or  assessment,  and  rated  or  assessed  therein  at  such  sum  or  sums  of 
money. 

8.  And  ...  if  upon  the  hearing  of  any  appeal  from  any  rate  or  assess- 
ment for  the  relief  of  the  poor,  the  court  of  general  or  quarter  sessions  of 
the  peace  shall  order  the  name  or  names  of  any  person  or  persons  to  be 
struck  out  of  such  rate  or  assessment,  or  the  sum  or  sums  rated  or  assessed 
on  any  person  or  persons  to  be  decreased  or  lowered,  and  if  it  shall  be  made 
appear  to  the  said  court  that  such  person  or  persons  hath  or  have,  previously 
to  the  hearing  of  such  appeal,  paid  any  sum  or  sums  of  money,  in  con- 
sequence of  such  rate  or  assessment,  which  he,  she,  or  they  ought  not  to  have 
paid  or  been  charged  with,  then  and  in  every  such  case  the  said  court  shall 
order  all  and  every  such  sum  and  sums  of  money  to  be  repaid  and  returned, 
by  the  said  churchwardens  and  overseers  of  the  poor,  to  the  person  or  persons 
having  paid  the  same  respectively,  together  with  all  reasonable  costs,  charges, 
and  expenses,  occasioned  by  such  person  or  persons  having  paid  or  been 
required  to  pay  the  same  ;  and  all  and  every  the  sum  and  sums  of  money  so 
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ordered  to  be  repaid  or  returned  by  the  churchwardens  and  overseers  of  the 
poor,  or  any  of  them,  shall  and  may,  together  with  all  such  costs,  charges, 
and  expenses  as  aforesaid,  be  levied  and  recovered  from  them,  or  any  of 
them,  by  distress  and  all  such  other  ways  and  means  as  the  money  charged, 
rated,  or  assessed  on  any  person,  by  any  rate  or  assessment  made  for  the 
relief  of  the  poor,  can  or  may  be  by  law  levied  or  recovered.      S.  L.  R. 

9.   [Repealed,  35  tC-  86  Vkt.  c.  63.     S.  L.  R.] 


THE  POOE  RELIEF  ACT,  1814. 
(54  Geo.  3,  c.  170.) 

An  Act  tn  repeal  rerta'ni  Prni'isioiis   in  Local  Acta  for   the  Maintenam^e  and 
Regulation  nf  the  Poor  ;  and  to  make  other  Prorii^iojis  in  relation  thereto. 

[30th  July  1814.] 
a  *  «  »  « 

11.  And     ...     it  shall  and  may  be  lawful  for  any  two  or  more  of  his  Justices 

Majesty's  justices  of  the  peace  acting  for  the  county,  riding,  division,  or  "'  Pptty 

jurisdiction,   in  which    any  district,  parish,  township,  or  hamlet    shall   be  y^-[^\^  conseat 

situated,  in   petty  sessions  assembled,  on  application   made  to  them  by  any  of  parish 

person  rated  to  any  rates  or  cesses  within  any  such  district,  township,  parish,  othcers,  may 

or  hamlet  to  be  discharged  therefrom,  and  proof  of  his  or  her  inability  through        ^.  persons 

poverty  to  pay  such  rate  or  cess,  with  the  consent  of  the  churchwardens  and  from  the 

overseers  of  such  district,  parish,  township,  or  hamlet,  or  of  such  other  per-  payment  of 

1-.       J-  aj.  parish  rates, 

son  or  persons  as  is  or  are  competent  to  act  under  the  authority  of  any  Act 

or  Acts  of  Parliament  for  the  ordering,  management,  controul,  or  direction  of 
the  poor  of  any  such  district,  parish,  township,  or  hamlet,  to  order  and  direct 
that  such  person  shall  be  excused  from  the  payment  of  such  rate  or  cess,  and 
to  strike  out  his  or  her  name  therefrom  ;  and  the  sum  at  which  such  person 
was  so  rated  in  such  rate  or  cess  shall  not  thereafter  be  collected,  or  any  per- 
son or  persons  charged  therewith,  or  in  any  manner  called  or  liable  to  account 
for  the  same,  or  for  omitting  to  collect  or  receive  the  same. 

12.  And     ...     the  goods  and  chattels  of  any  person  or  persons  neglect-  Goods  of 

ing  or  refusing  to  pay  any  sum  or  sums  of  money  legally  assessed  on  and  due  persons 

from  him,  her,  or  them  in  respect  of  any  rate  for  the  relief  of  the  poor,  church  neglecting 

'         '  ^  ''  1        1       J.        u  '^o  pay  poor 

cess,  or  highway  cess  of  any  district,  parish,  township,  or  hamlet,  tor  the  space  i-ate,  "etc., 

of  seven  days  after  the  same  shall  have  been  legally  demanded  of  him,  her,  may  be 

or  them,  shall  and  may  be   distrained,  not  only  within  such  district,  parish,  jlj^Q^l^g"^ 

township,  or  hamlet,  but   also  within  any  other  district,  parish,  township,  or  parislies  of 

hamlet  within  the  same  county,  riding,   division,   or  jurisdiction  ;    and  if  the  county, 

sufficient  distress  cannot  be  found  within  the  same  county,  riding,  division,  o"s„^'pjejj" 

or  jurisdiction,  then  upon  oath  thereof  made  before  any  one  or  more  justice  distress  in 

or  justices  of  the  peace  of  any  other  county,  riding,  division,  or  jurisdiction  the  county, 

in  which  any  of  the  goods  or  chattels  of  such  persons  shall  be  found,  which  ^^^^,"1°   ^^^    ' 

oath  such  justice  or  justices  are  hereby  required  to  administer  and  certify  by 

indorsing,  in  his  or  their  respective  handwriting,  his  or  their  name  or  names 

on  the  warrant  granted  to  make  such  distress,  the  goods  and  chattels  of  the 

said  person  or  persons  so  neglecting  or  refusing  to  pay  as  aforesaid  shall  be 

subject  and  liable  to  such  distress  and  sale  in  such  other  county,  riding, 
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division,  or  jurisdiction  where  the  same  shall  be  found,  and  may  by  virtue  of 
such  warrant  and  certificate  be  distrained  and  sold  in  the  same  manner  as  if 
the  same  had  been  found  within  the  district,  parish,  township,  or  hamlet,  in 
or  for  which  such  rate  or  cess  had  been  made  or  was  due. 


Appeal  to 
ipiiirter 
sessions  of 
county,  etc., 
Avhere  any 
corporation, 
etc.,  has  not 
more  than 
six  justices 
nor  two 
parishes,  etc., 
within  it. 


THE  POOR  LAW  (APPEALS)  ACT,  1820. 
(1  Geo.  4,  c.  36.) 

An  Act  for  alloving  Appeals  from  Towns  Corporate  and  Franchises,  in  certain 
Cases,  to  the  General  or  Quarter  Sessions  of  the  Peace  of  the  Counties  in 
which  they  are  situate.  [8th  July  1820.] 

AViiEKK.vs  by  an  Act  made  in  the  seventeenth  year  of  the  reign  of  his  late 
]\Iajesty  King  George  the  Second,  intituled  an  Act  for  remedying  some  defects 
in  the  Act  made  in  the  forty.third  year  of  the  reign  of  Queen  Elizal>eth, 
intituled  "  An  Act  for  the  Relief  of  the  Poor,"  it  is  amongst  other  things 
provided,  that  in  all  corporations  or  franchises  which  have  not  four  justices  of 
the  peace,  it  .shall  and  may  be  lawful  for  any  of  the  person  or  persons,  in 
any  of  the  cases  mentioned  or  referred  to  by  the  said  Act,  where  power  of 
appeal  is  given,  to  appeal,  if  he  or  they  shall  think  fit,  to  the  next  general 
quarter  sessions  of  the  peace  for  the  county,  riding,  or  division  wherein  such 
corporation  or  franchise  is  situate  :  and  whereas  it  would  conduce  to  the 
more  equal  and  impartial  administration  of  justice,  if  such  power  of  appeal 
Avere  extended  :  Be  it  therefore  enacted  by  the  King's  most  excellent  Majesty, 
by  and  with  the  advice  and  consent  of  the  lords  spiritual  and  temporal,  and 
commons,  in  this  present  Parliament  assembled,  and  by  the  authority  of  the 
same,  that  from  and  after  the  passing  of  this  Act,  in  all  corporations  and 
franchises  not  having  more  than  six  justices  of  the  peace,  nor  having  juris- 
diction or  authority  over  two  or  more  whole  parishes  or  wards  contained 
within  such  corporation  or  franchise,  it  shall  and  may  be  lawful  for  any  per- 
son or  persons,  in  any  of  the  cases  mentioned  or  referred  to  by  the  said  Act 
or  Acts,  or  either  of  them,  where  an  appeal  is  given  by  the  said  Act  or  Acts, 
or  either  of  them,  to  appeal,  if  he,  she,  or  they  shall  think  fit,  to  the  next 
general  or  quarter  sessions  of  the  jieace  for  the  county,  riding,  or  division 
wherein  such  corporation  or  franchise  is  situate,  in  as  ample  manner  as  if 
such  corporation  or  franchise  had  not  four  justices  of  the  peace  :  Provided 
always,  that  nothing  herein  contained  shall  be  deemed  or  taken  to  e.xtend  to 
any  city  or  town  corporate,  being  a  county  of  itself. 


No  persons 
shall  be  rated 
to  church  or 
poor  rates 
for  churches 
or  places 
exclusively 
appropriated 


THE  POOR  RATE  EXEMPTION  ACT,  1833. 
(3  &  4  Will.  4,  c.  30.) 

An  Act   to  exempt  from  Poor  and   Church   Rates   <dl   Churches,  Chapels,  and 
other  Places  of  Religious  Worship.  [24th  July  1833.] 

[1.]  N'o  person  or  persons  shall  be  rated  or  shall  be  liable  to  be  rated  or  to 
pay  to  any  church  or  poor  rates  or  cesses,  for  or  in  respect  of  any  churches, 
district  churches,  chapels,  meeting  houses,  or  premises,  or  such  part  thereof 
as  shall  be  exclusively  appropriated  to  public  religious  Avorship,  and  which 
(other  than  churches,  district  churches,  and  episcopal  chapels  of  the  esta- 
blished church)  shall  be  duly  certified  for  the  performance  of  such  religious 
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worship  according  to  the  provision  of  any  Act  or  Acts  now  in  force  :  Provided  to  public 
always,  that  no  person  or  persons  shall  be  hereby  exempted  from  any  such  reiigious 
rates  or  cesses  for  or  in  respect  of  any  parts  of  such  churches,  district  a,nd  duly 
churches,  chapels,  meeting  houses,  or  other  premises  which  are  not  so  certified, 
exclusively  appropriated,  and  from  which  parts  not  so  exclusively  appro- 
priated such  person  or  persons  shall  receive  any  rent  or  rents,  or  shall  derive 
profit  or  advantage. 

2.  Provided  always,  that  no  person  or  persons  shall  be  liable  to  any  such  Persons  not 

rates  or  cesses  because  the  said  churches,  district  churches,  chapels,  meeting  *°  "^  liable 

houses,  or  other  premises,  or  any  vestry  rooms  belonging  thereto,  or  any  part  because 

thereof,  may  be  used  for  Sunday  or  infant  schools,  or  for  the  charitable  premises 

education  of  the  poor.  ^^^ }}     , 

for  Sunday 

schools,  etc. 

THE  PAEOCHIAL  ASSESSMENTS  ACT,    1836. 

(6  &  7  Will.  4,  c.  96.) 

An  Act  to  Regulate  Parochial  Assessments.  [19th  August  18.36.] 

This  section  [1.  Xo  rate   for  the  relief  of  the  poor   in    England   and  All  rates  to 

repealed  as      "Wales  shall  be  allowed  by  any  justices,  or  be  of  any  force,  ^®  niade  on 
to  Metro-        which  shall  not  be  made  upon  an  estimate  of  the  net  annual  annual  value 
polls  (g).         value  of  the  several  hereditaments  rated  thereunto  ;  that  is  of  the 

to  say,  of  the  rent  at  which  the  same  might  reasonably  be  propei-tj. 
expected  to  let  from  year  to  year,  free  of  all  usual  tenants  rates  and  taxes, 
and  tithe  commutation  rentcharge,  if  any,  and  deducting  therefrom  the 
probable  average  annual  cost  of  the  repairs,  insurance,  and  other  expenses,  if 
any,  necessary  to  maintain  them  in  a  state  to  command  such  rent  :  Provided  Proviso, 
always,  that  nothing  herein  contained  shall  be  construed  to  alter  or  affect 
the  principles  or  different  relative  liabilities  (if  any)  according  to  which 
different  kinds  of  hereditaments  are  now  by  law  rateable.] 

This  section  [2.  Every  such  rate  made  shall,  in  addition  to  any  other  Rates  to  be 

repealed  as      particular   which    the  form  of    making  out  such  rate  shall  made  in  a 

to  Metro-        require   to  be  set   forth,  contain   an  account  of  every  par-  S^^^^   °^'"- 

polis  (y).        ticular  set  forth  at  the  head  of  the  respective  columns  in  the 

form  given  in  the   schedule  to   this  Act  annexed,  so  far  as 

the  same  can  be  ascertained  ;  and  the  churchwardens  and  overseers  or  other 

officers  whose  duty  it  may  be  to  make  and   levy  the  said  rate,  or  such  a 

number  of  the  said   churchwardens  and  overseers  or  other  officers  as  are 

competent  to  the  making  and   levying  of  the  same,  shall,  before  the  rate  is 

allowed  by  the  justices,  sign   the  declaration  given  at  the  foot  of  the  said 

form  (/;)  ;   and  otherwise  the  said  rate  shall  be  of  no  force  or  validity  (i)  : 

Provided  always,  that  nothing  herein  contained  shall  be  construed  to  prevent  ]>^othincr 

the  owners  of  tenements  from  compounding  for  the  rates  to  be  assessed  on  herein  to 

the  same,  in  such  manner  as  they  were  by  any  statute  or  statutes  enabled  to  Pi"^^"®"* 

'  .  i.i  11  ■       t   ^  owners  irom 

do   before  the  passing  of  this  Act,  so  that  the  gross  estimated  rental  of  compounding 

the   hereditaments  compounded  for  be  entered  on  the  rate  in  the  proper  for  rates. 

column.] 

(17)  Repealed,  as  to  the  "  metropolis  "  only,  by  32  &  33  Vict.  c.  67.  s.  77,  i/ifia. 
(//)  See  now  25  &  26  Vict.  c.  103,  s.  28,  and  Schedule,  iufni,  pp.  740,  irA. 
(/)  These  words  apply  only  to  the  signing  of  the  declaration  ;  see  B.  v.  Fonlliani 
(1S39),  11  A.  &  E.  73. 
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Power  to 
order  new 
survey  and 
valuation. 


Power  for 
surveyors  to 
enter  and 
examine 
lands,  etc., 
for  purposes 
of  survej- 
and  plans. 


Power  to 
take  copies 
or  extracts  of 
rates  gratis. 

Penalty 
for  refusal 
to  permit. 


Justices 
acting  in 
pettj-  ses- 
sions to  hold 
four  special 
sessions  in 
tiie  j-ear  tf) 
hear  appeals. 


3.  When  it  shall  be  made  to  appear  to  the  Poor  Law  Commissioners,  by 
representation  in  writing  from  the  board  of  guardians  of  any  union  or  parish^ 
under  their  common  seal,  or  from  the  majority  of  the  churchwardens  and 
overseers  or  other  officers  competent  as  afore.said  to  the  making  and  levying 
the  rate,  that  a  fair  and  correct  estimate  for  the  aforesaid  purposes  cannot  be 
made  without  a  new  valuation,  it  sliall  be  lawful  for  the  Poor  Law  Commis- 
sioners, where  they  shall  see  fit,  to  order  a  survey,  with  or  without  a  map  or 
plan,  on  such  scale  as  they  shall  think  fit,  to  be  made  and  taken  of  the 
messuages,  lands,  and  othej*  hereditaments  liable  to  poor  rates  in  such  parish, 
or  in  all  or  any  one  or  more  parishes  of  such  a  union,  and  a  valuation  to  be 
made  of  the  said  messuages,  lands,  and  other  hereditaments  according  to  their 
annual  value,  and  to  direct  such  guardians  to  appoint  a  fit  person  or  persons 
to  make  and  take  every  such  survey,  map  or  plan,  and  valuation,  and  to  make 
provision  for  paying  the  costs  of  every  such  survey,  map  or  plan,  and  valua- 
tion, either  by  a  separate  rate,  or  by  a  charge  on  the  poor  rates,  as  they  may 
see  fit  ;  l)ut  in  case  of  such  charge  being  made,  then  provision  shall  be  made 
for  paying  off  not  less  than  one  fifth  of  the  sum  charged  on  the  rates,  and 
such  interest  as  may  from  time  to  time  l^e  payable  in  respect  of  such  charge 
or  any  part  thereof,  in  each  succeeding  year,  till  the  whole  is  repaid. 

4.  For  the  purpose  of  making  every  such  survey,  map,  or  plan,  and 
valuation,  it  shall  be  lawful  for  the  per-son  or  persons  so  to  be  appointed 
for  making  the  same  respectively,  together  with  their  and  every  of  their 
assistants  and  servants,  at  all  reasonable  times,  until  the  same  respectively 
shall  be  completed,  to  enter,  view,  and  examine,  survey,  and  admeasure, 
all  and  every  part  of  the  messuages,  lands,  and  other  hereditaments  afore- 
said, and  to  do  or  cause  to  be  done  any  act  or  thing  necessary  for  making 
such  survey,  map  or  plan,  and  valuation  :  Provided  always,  that  any  map, 
survey,  plan,  or  valuation  made  previously  to  the  appointment  of  such 
person  or  persons,  which  shall  be  tendered  to  him  or  them,  and  which  shall 
be  in  his  or  their  judgment  and  to  his  or  their  satisfaction  a  just  and  true 
map  or  survey,  proper  for  the  purposes  aforesaid,  may  be  used  for  sucli 
purposes. 

5.  It  shall  l;e  lawful  for  any  person  or  persons  rated  to  the  relief  of  the 
poor  of  the  parish  in  respect  of  which  any  rate  shall  be  made,  at  all  season- 
able times,  to  take  copies  thereof  or  extracts  therefrom  without  paying 
anything  for  the  same,  anything  in  any  Act  of  Parliament  to  the  contrary 
notwithstanding  :  and  in  case  the  person  or  persons  having,  the  custody  of 
such  rate  shall  refuse  to  permit  or  shall  not  permit  such  person  or  persons 
so  rated  as  aforesaid  to  take  copies  thereof  or  extracts  therefrom,  the 
person  or  persons  so  refusing  or  not  permitting  such  copy  or  extract  to  be 
made  shall  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  to  l)e 
recovered  in  a  summary  way  before  any  justice  of  the  peace  having  juris- 
diction in  the  parish  or  place. 

This  section  [6.  The  justices  acting  in  and  for  every  petty  sessions 

repealed  as       division  shall  four  times  at  least  in  every  year  hold  a  special 

to  Metro-         sessions  for  hearing  appeals  against  the  rates  of  the  several 

polis  (/.•).        parishes  within  their  respective  divisions,  and  shall  cause 

public  notice  of  the  time  and  place  when  and  where  such 

will   be  holden  to   be  affixed  to  or  near   to  the  door  of  the 


special  sessions 

(/.■)  Hepcaled,  as  to  tlie  "•  nietropoli 


ilv,  l)V  :?2  &  33  Vict.  c.  G7.  s.  77,  infra. 
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parish  church  of  the  said  parishes,  twenty-eight  days  at  the  least  before  the 

holding  of  the  same  ;  and  such  special  sessions  shall  and  may  be  adjourned 

from  time  to  time  by  the  justices  there  present,  as  they  may  think  fit  ;  and 

at   such   special  or  adjourned  sessions  the  justices  there  present  shall  hear 

and  determine   all  objections  to  any  such  rate  on  the  ground  of  inequality. 

unfairness,  or  incorrectness  in  the  valuation  of  any  hereditaments  included 

therein,  which    decision   shall  be   binding  and    conclusive    on  the    parties, 

unless  the  person  or  persons  impugning  such  decision  shall  within  fourteen 

days  after  the  same  shall  have  been  made  cause  notice  to  be  given  in  At^rit- 

ing  of   his,  her,  or  their  intention  of  appealing  against  such  decision,  and  of 

the  matter   or  cause  of   such  appeal,   to   the  person    or   persons  in   whose 

favour  such  decision  shall  have  been  made,  and  within  five  days  after  giving 

such  notice  shall  enter  into  a  recognizance  before  some  justices  of  the  peace, 

with  sufficient  securities,  conditioned  to  try  such  appeal  at  the  then  next 

general   sessions  or  quarter  sessions  of   the  peace  which  shall  first  happen, 

and  to  abide  the  order  of  and  pay  such  costs  as  shall  be  awarded  by  the 

justices  at  such   quarter  sessions  or  any  adjournment  thereof  ;    and  such 

justices,  upon  hearing  and   finally  determining  such  matter  of  appeal,  shall 

and   may,   according  to  their   discretion,  award  such  costs  to  the   party  or 

jjarties  appealing  or  appealed  against  as  they  shall  think  proper,  and  their 

determination  in  or  concerning  the  premises  shall  be  conclusive  and  binding 

on  all  parties,  to  all   intents   and  purposes   whatsoever  :  Provided    always.  Seven  days 

that  no  such  objection  shall  be  inquired  into  by  the  said  justices  in  special  nptice  to  be 

session  unless   notice   of  such   objection  in  writing  under  the   hand  of  the  obiections 

complainant   shall    have    been  given,  seven  days  at  least  before  the  day 

appointed    for    such    special   session,    to  the  collector,   overseers,   or  other 

persons  by  whom  such  rate  was  made  :   Provided  also,  that  the  said  justices  Proviso. 

in  special  session  shall  not  be  authorised  to  inquire  into  the  liability  of   any 

hereditaments  to  be  rated,  but  only  into  the  true  value  thereof,  and  into 

the  fairness  of  the  amount  at  which  the  same  shall  have  been  rated.] 

This  section  [7.   The  justices  present  at  any  such  special  or  adjourned  .J^istices  may 

repealed  as        session  shall  for  the  aforesaid  purpose  have  all  the  powers  act  with  all 
to  Metro-        of   amending  or   quashing  any  such  rate  so  objected  to  of  q/ 1,|g?j„eg 
polis  (/).  any  parish    or   other   district  within    their    division,  and  in  quarter 

likewise  of  awarding  costs  to  be  paid  by  or  to  any  of  sessions, 
the  parties,  and  of  recovering  such  costs,  which  any  court  of  quarter  sessions  of 
the  peace  has  upon  appeals  from  any  such  rate,  except  as,  herein  excepted  : 
Provided  always,  that  no  order  of  the  said  justices  shall  be  removed  by 
certiorari  or  otherwise  into  any  of  his  Majesty's  courts  of  record  at  West- 
minster :  Provided  also,  that  nothing  in  this  Act  contained  shall  be  con- 
.strued  to  deprive  any  person  or  persons  of  the  right  to  appeal  against  any 
rate  to  any  court  of  general  or  quarter  sessions  :  Provided  also,  that  no  order 
of  the  said  justices  in  special  session  shall  be  of  any  force  pending  any  appeal 
touching  the  same  subject  matter  to  the  court  of  general  or  quarter  sessions 
of  the  peace  having  jurisdiction  to  try  such  appeal,  or  in  opposition  to  the 
order  of  any  such  court  upon  such  appeal.] 

8.  This  Act  shall  extend  only  to  England  and  Wales.  Act  confined 

to  England 


,(/)  Hepealed,  as  to  the  "metropolis  "  only,  by  32  vt  33  Vict.  c.  67,  .«,  77,  infra. 


and  Wales. 
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[Sect.  2.]  SCHEDULE  to  which  this  Act  refers. 

Form  (if  Bate  (//;)• 
An  Assessment  for  the  relief  of  the  poor  of  the  parish  of  Merton  in  the  county  of  Surrey, 
and  for  other  purposes  chargeable  thereon   according  to  law,  made  this  thirtieth  day 
of  March  in  the  Year  of  our  Lord   One   thousand   eight  hundred  and  thirty-seven, 
after  the  rate  of  sixpence  in  the  pound. 


No. 

Arrears  due 

or  if 

excused. 

Xame 

of 

Occupier. 

James 
Smith 

Ditto 

John  Poor 

etc. 

Name 

of 
Owner. 

Description 

of 

Property 

Hated.' 

Name  or 
Situation 

of 
Property. 

Estimated 
E.xtent. 

Kstimated   ^^teable 
Rental.  |     ' '""^• 

1 

Rato  at 
6<l.  in  tlie 
Pound. 

1 
2 

etc. 

£    s.   A. 

-         -7J) 
excused    j 

etc. 

John  Green 
Ditto 

Ditto 

etc. 

Land  and 
buildings 

House  and 
garden 

House 
•  etc. 

Wliiteacre 
farm 

In  West 

Street 

In  Brick 
Lane 

etc. 

A.    K.   P. 

40    0    0 

0    1     0 
etc. 

£  s.  a. 

60    0    0 
30    0    0 

1  10    0 

etc. 

£  8.  a. 

55     0    0 
25     0    0 

15     0 

etc. 

£    s.  d. 

1     7    6 

0  12     6 

0     0     74 

etc. 

Declaraftoii  of  Overseers  and  Church ivardeiis  (?<). 

We,  do  declare  the  several  particulars  specified 

in  the  respective  columns  of  the  above  rate  to  be  true  and  correct,  so  far  as  we  have  been 
able  to  ascertain  them,  to  which  end  we  have  used  our  best  endeavours. 

Thomas  Jones.  Overseer. 

John  Thomas,  [Churchwarden,  etc.,  etc.] 


Notices  not 
to  be  given 
in  churches 
during  di\ane 
service,  etc. 

Notices 
heretofore 
usually  given 
during  or 
after  diWne 
service,  etc., 
to  be  affixed 
to  the  church 
doors. 


THE  PAEISH  NOTICES  ACT,  1837  (o). 
(7  Will.  4  &  1  Vict.  c.  45.) 

All  Act  to  alter  the  Mode  of  gir'nig  Notices  for  the  holding  of  Vestries,  of  maJ:inff 
Proclamations  in  Cases  of  Oiitlairry^and  of  giving  Notices  on  Siindags  n-ith 
respect  to  rarions  Matters.  [12th  July  1837.] 

[1.]  .  .  .  No  proclamation  or  other  public  notice  for  a  vestry  meeting 
or  any  other  matter  shall  be  made  or  given  in  any  church  or  chapel  during 
or  after  divine  service,  or  at  the  door  of  any  church  or  chapel  at  the  conclusion 
of  divine  service. 

2.  All  proclamations  or  notices,  which  under  or  by  virtue  of  any  law  or 
statute  or  by  custom  or  otherwise  have  been  heretofore  made  or  given  in 
churches  or  chapels  during  or  after  divine  service,  shall  be  reduced  into 
Avi'iting,  and  copies  thereof  either  in  writing  or  in  print,  or  partly  in  writing 
and  partly  in  print,  shall,  previously  to  the  commencement  of  divine  service 
on  the  several  days  on  which  such  proclamations  or  notices  have  heretofore 
been  made  or  given  in  the  church  or  chapel  of  any  parish  or  place,  or  at  the 
door  of  any  church  or  chapel,  be  affixed  on  or  near  to  the  doors  of  all  the 
churches  and  chapels  within  such  parish  or  place  :  and  such  notices  when  so 
affixed  shall  be  in  lieu  of  and  as  a  substitution  for  the  several  proclamations 
and  notices  so  heretofore  given  as  aforesaid,  and  shall  Ije  good,  valid,  and 
effectual  to  all  intents  and  purposes  whatsoever. 


(w)  See  now  Schedules  Y,  and  Y  2,  in  the  Agricultural  Kates  Order,  1896,  i 
(;/)  See  now  2.")  &  26  Vict.  c.  103,  s.  28,  and  Schedule,  infra,  pp.  749,  754. 
(/»)  This  Act  niav  also  be  cited  as  '-The  Vestries  Act.  1887 "'  ;  see  the  Short 
Acts  of  1892,  and  1896  (o5  &  56  Vict.  c.  10 ;  59  &  60  Vict.  c.  14). 


nfra. 
Titles 
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THE  POOR  EATE  EXEMPTION  ACT,  1840. 
(3  &  4  Vict.  c.  89.) 

Ah  Act  to  exempt,  until  the  Thirty-first  Day  of  December  One  thousand  eight 
hundred  and  forty-one,  Inhabitaiits  of  Parishes,  Tovmships,  and  Villages 
from  Liability  to  be  rated  as  such,  in  respect  of  StocJc-in-Tradc  or  other 
Property,  to  the  Belief  of  the  Poor.  [10th  August  1840.] 

[1.]   It  shall  not  be  lawful  for  the  overseers  of  any  parish,  township,  or  Stock-in- 
village  to  tax  any  inhabitant  thereof,  as  such  inhabitant,  in  respect  of  his  ^^^'^^^  ^*'*^-' 
ability  derived  from  the  profits  of  stock-in-trade  or  any  other  property,  for  rated, 
or  towards  the  relief  of  the  poor  :  Provided  always,  that  nothing  in  this  Act 
contained  shall  in  any\\-ise  aflfect  the  liability  of  any  parson  or  vicar,  or  of 
any  occupier  of  lands,  houses,  tithes  impropriate,  propriations  of  tithes,  coal 
mines,  or  saleable  underwoods,  to  be  taxed  under  the  provisions  of  the  said 
Acts  for  and  towards  the  relief  of  the  poor. 

2.  And  be  it  enacted,  that  this  Act  shall  be  in  force  till  the  thirty-first  Duration 
day  of  December  in  the  year  of  our  Lord  one  thousand  eight  hundred  and  o^  ■^^^■ 
forty-one,  and  that  from  the  said  thirty-first  day  of  December  this  Act,  and 
all  the  provisions  herein-before  contained,  shall  absolutely  cease  and  be  of 
no  effect  (^)). 


THE  SCIENTIFIC  SOCIETIES  ACT,  1843. 
(6  &  7  Vict.  c.  36.) 

An  Act  to  exempt  from   County,   Borough,  Parochial,  cuid  other  local  Pates, 
Land  and  Buildings  occupied  by  Scientific  or  Literary  Societies. 

[28th  July  184.S.] 

[1.]   No  person   or  persons  shall    be  assessed   or  rated,   or  liable  to   be  Scientific, 
assessed  or  rated,  or  liable  to  pay,  to  any  county,  borough,  parochial,  or  ^^-^^  >  ^*^'^'^^|'i^^» 
other  local  rates  or  cesses,  in  respect  of  any  land,  houses,  or  buildings,  or  voluntary 
parts  of  houses,  or  buildings,  belonging  to  any  society  instituted  for  purposes  contributions 
of  science,  literature,  or  the  fine  arts  exclusively,  either  as  tenant  or  as  ^'^"     V^!"^^ 
ovrner,  and  occupied  by  it  for  the  transaction  of  its  business,  and  for  carrying  exempted' 
into  effect  its  purposes,  provided  that  such  society  shall  be  supported  wholly  from  rates 
or  in  part  by  annual  voluntary  contributions,  and  shall  not,  and  by  its  laws  upon  o  jtam- 
may  not,  make  any  dividend,   gift,  division,  or    bonus  m  money  unto  or  certificate 
between  any  of  its  members,  and  provided  also  that  such  society  shall  obtain  hereinafter 
the    certificate  of    the    barrister-at-law    or  lord   advocate,    as    herein-after  mentioned, 
mentioned. 

2.  Provided  always,  that  before  any  society  shall  be  entitled  to  the  benefit  sncii  snci.nies 

of  this  Act  such  society  shall  cause  three  copies  of  all  laws,  rules,  and  regu-  cojiies  of\hdr 

lations  for  the  management  thereof,  signed  by  the  president  or  other  chief  '""lesof  nmnap- 
°  .  .  nieut  to  be  sub- 

officer  and  three  members  of  the  council  or  committee  of  management  and  mitteil  to  the 

countersigned  by  the  clerk  or  secretary  of  such  society,  to  be  submitted,  in  person  appointfd 

England,  Wales,  and  Berwick-upon-Tweed  to  the  barrister-at-law  for  the  ruies'^rfnendiy 

time  being  appointed  to  certify  the  rules  of  friendly  societies  there,  and  in  ■'",";'';'^''""';  Yi^]'^ 


shall  certify 


{p")  Continued  from  time  to  time  Vn*  ''Expiring  Laws  Continuance  Acts"  :  s^ee 
3  Edw.  7,  c.  40.     But  s.  2  was  repealed  by  37  i:  38  Vict.  c.  ;m5  (S.  L.  K.). 
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thereon  that 
that  society  is 
entitled  to  ex- 
emption, or  state 
bis  ground  for 
withholding 
his  certifleate. 
One  certified 
copy  to  be 
returned  to  the 
society ;  one  to 
be  retaineil  by 
the  barrister '; 
and  the  third 
tninsniitte<l  to 
the  clerk  of  the 
peace,  for  coii- 
tirnintion  at 
sessions,  and  to 
be  deposit'ed. 


Certain 
alterations 
made  in  the 
rules  to  be 
certified  and 
«leposited  in 
like  manner. 

In  case  of 
refusal  to 
certify, 
society  to 
cease  to  be 
entitled  to 
exemption. 

Fee  to  bar- 
rister, etc., 
to  be  paid, 
wth  expense 
of  transmis- 
sion of  rules, 
by  society. 

Reference 
to  quarter 
sessions 
where 
certificate 
is  refused. 


Appeal  to 
quarter 
sessions  by 


Scotland  to  the  lord  advocate,  or  any  deputy  appointed  by  him  to  certify 
the  rules  of  friendly  societies  there,  and  in  Ireland  to  the  barrister  for  the 
time  being  appointed  to  certify  the  rules  of  friendly  societies  there,  for  the 
purpose  of  ascertaining  whether  such  society  is  entitled  to  the  benefit  of  this 
Act  ;  and  such  barrister  or  lord  advocate,  as  the  case  may  be,  shall  give  a 
certificate  on  each  of  the  said  copies  that  the  society  so  applying  is  entitled 
to  the  benefit  of  this  Act,  or  shall  state  in  writing  the  gi-ounds  on  which  such 
certificate  is  withheld  ;  and  one  of  such  copies,  when  certified  by  such  barrister 
or  lord  advocate,  shall  be  returned  to  the  society,  another  copy  shall  be 
retained  by  such  ban-ister  or  lord  advocate,  and  the  other  of  such  copies  shall 
be  transmitted  by  such  barrister  or  lord  advocate  to  the  clerk  of  the  peace 
for  the  borough  or  county  where  the  land  or  buildings  of  such  society  in 
respect  of  which  such  exemption  is  claimed  shall  be  situated,  and  shall  by 
him  be  laid  before  the  recorder  or  justices  for  such  borough  or  count}-  at  the 
general  quarter  sessions,  or  adjournment  thereof,  held  next  after  the  time 
when  such  copy  shall  have  been  so  certified  and  transmitted  to  him  as  afore- 
said and  the  recorder  or  justices  then  and  there  present  are  hereby  authorised 
and  required,  without  motion,  to  allow  and  confirm  the  same  ;  and  such  copy 
shall  be  filed  by  such  clerk  of  the  peace  with  the  rolls  of  the  sessions  of  the 
peace  in  his  custody,  without  fee  or  reward  (q). 

3.  If  the  laws,  rules,  and  regvdations  of  any  such  society  shall  be  altei'ed, 
so  as  to  affect  or  relate  to  the  property  or  constitution  of  such  society,  such 
alterations  shall,  within  one  calendar  month  after  the  same  shall  have  been 
made,  be  submitted  to  such  barrister  or  lord  advocate,  and  such  barrister  or 
lord  advocate  shall  certify  as  aforesaid  ;  and  such  rules,  when  so  certified, 
shall  be  filed  with  the  clerk  of  the  peace  as  aforesaid  ;  and  in  the  meantime 
such  society  shall  be  entitled  to  the  benefit  of  this  Act,  as  if  no  such  altera- 
tions had  been  made  :  Provided  always,  that  if  the  said  barrister  or  lord 
advocate  shall  refuse  to  certify,  that  then,  subject  to  such  appeal  as  is  herein- 
after provided,  the  said  society  shall  cease  to  be  entitled  to  the  benefit  of 
this  Act  from  the  time  when  such  alterations  shall  come  into  operation. 

4.  Provided  always,  that  the  fee  payable  to  such  barrister  or  lord  advocate 
for  perusing  the  laws,  rules,  and  regulations  of  each  society,  or  the  altera- 
tions made  therein,  and  giving  such  certificate  or  statement  as  aforesaid, 
shall  not  at  any  one  time  exceed  the  sum  of  one  guinea,  which,  together 
with  the  expense  of  transmitting  the  rules  to  and  from  the  said  barrister  or 
lord  advocate,  shall  be  defrayed  by  each  society  respective!}'. 

5.  Provided  always,  that  in  case  any  such  barrister  or  lord  advocate  shall 
refuse  to  certify  that  any  such  society  is  entitled  to  the  benefit  of  this  Act, 
it  shall  then  be  lawful  for  any  such  society  to  submit  the  laws,  rules,  and 
regulations  thereof  to  the  court  of  quarter  sessions  for  the  borough  or  county 
where  the  land  or  buildings  of  the  society  shall  be  situated,  together  with 
the  reasons  so  assigned  by  the  said  barrister  or  lord  advocate  as  aforesaid  ; 
and  the  recorder  or  justices  at  such  quarter  sessions  shall  and  may,  if  he  or 
they  think  fit,  order  the  same  rules  to  be  filed,  notwithstanding  such  refusal 
as  aforesaid  ;  and  such  filing  shall  have  the  same  effect  as  if  the  said  barrister 
or  lord  advocate  had  certified  as  aforesaid  (q). 

6.  Provided  also,  that  any  person  or  persons  assessed  to  any  rate  from 
which  any  society   shall  be   exempted  by  this  Act   may  appeal   from   the 

(</)    Vide  sujjra,  p.  103. 
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decision  of  the  said  barrister  or  lord  advocate  in  granting  such  certificate  as  any  person 

aforesaid  to  the  said  court  of  quarter  sessions  within  four  calendar  months  assessed  to 

next  after  the  first  assessment  of  such  rate  made  after  such  certificate  shall  fj-om  which 

have  been  filed  as  aforesaid,  or  within  four  calendar  months  next  after  the  any  society 

first  assessment  of  such  rate  made  after  such  exemption  shall  have  been  ^^  exempterl 

agauist 
claimed  by  such  society,  such  appellant  first  giving  to  the  clerk  or  secretary  decision  of 

of  the  society  in  question,  twenty-one  days  previously  to  the  sitting  of  the  barrister, 
said  court,  notice  in  writing  of  his  intention  to  bring  such  appeal,  together  etc.,  grauting 
with  a  statement  in  writing  of  the  grounds  thereof,  and  within  four  days 
after  such  notice  entering  into  a  recognizance  before  some  justice,  with  two 
sufficient  sureties,  to  try  such  appeal  at  and  abide  the  oi'der  of  and  pay  such 
costs  as  shall  be  aAvarded  by  the  recorder  or  justices  at  such  quarter  sessions  ; 
and  at  such  quarter  sessions  such  recorder  or  justices  shall,  on  its  being 
proved  that  such  notice  and  statement  have  been  given  as  aforesaid,  proceed 
to  hear  such  appeal,  according  to  the  grounds  set  forth  in  such  statement, 
and  not  otherwise,  and,  if  the  certificate  of  the  said  barrister  or  lord 
advocate  shall  appear  to  him  or  them  to  have  been  granted  contrary  to  the 
provisions  of  this  Act,  shall  and  may  annul  the  same,  and  shall  and  may, 
according  to  theu'  discretion,  award  such  costs  to  the  party  appealing  or 
appealed  against  as  he  or  they  shall  think  proper,  and  his  or  their  determina- 
tion concerning  the  premises  shall  be  conclusive  and  binding  on  all  parties 
to  all  intents  and  purposes  whatsoever  (/•). 


THE  LANDS   CLAUSES   CONSOLIDATION   ACT,  1845. 
(8  &  9  Vict.  c.  18.) 

A}i  Act  for  consolidating  in  One  Act  certain  Provisions  usiiallii  inserted  in  Acts 
authorising  the  talcing  of  Lands  for  Undertakings  of  a  Public  iSluture. 

[8th  May  1845.] 

133.  And  be  it  enacted,  that  if  the  promoters  of  the  undertaking  become  Until  com- 

possessed  by  virtue  of  this  or  the  special  Act,  or  any  Act  incorporated  there-  pletion  of 

with,  of  any  lands  charged  with  the  land  tax,  or  liable  to  be  assessed  to  the  j^^Q^g^.g  gij^u 

poor's  rate,  they  shall  from  time  to  time,  until  the  works  shall  be  completed  make  good 

and  assessed  to  such  land  tax  or  poor's  rate,  be  lialjle  to  make  good  the  any  deficiency 

deficiency  in  the  several  assessments  for  land  tax  and  poor's  rate  by  reason  ,^^^^  poor's 

of  such  lands  having  been  taken  or  used  for  the  purposes  of  the  works  ;  and  rate  caused 

such  deficiency  shall   be  computed  according   to    the   rental  at  which  such  by  lands 

.  OGinof  tSibGii. 

lands,  with  any  building  thereon,  were  valued  or  rated  at  the  time  of  the 

passing  of  the  special  Act  ;  and  on  demand  of  such  deficiency  the  promoters 

of  the  undertaking,  or  their  treasurer,  shall  pay  all  such  deficiencies  to  the 

collector  of  the  said  assessments  respectively  ;  nevertheless,  if  at  any  time  Land  tax 

the  promoters  of  the  undertaking  think  fit  to  redeem  such  land  tax,  they  may  be 

may  do  so,  in  accordance  with  the  powers  in  that  behalf  given  by  the  Acts  "^^  ^®™^  * 

for  the  redemption  of  the  land  tax. 

(7')   Vide  siijjrti.  p.  103. 
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Debts  of 
overseers- 


THE   POOE   LAW  AUDIT  ACT,   1848. 
(11  &  12  Vict.  c.  91.) 

An  Act  to  make  Provisiun  for  the  Payment  of  Parish  Debts,  the  Audit  of 
Parochial  and  Union  Accounts,  and  the  Allowance  of  certain  Chartjen 
therein.  [.31st  August  184«.] 

[1.]  If  the  overseers  of  the  poor  in  any  parish  shall  lawfully,  by  virtue  of 
their  office,  contract  any  debt  on  account  of  the  parish  Avithin  three  months 
prior  to  the  termination  of  their  year  of  office,  and  the  same  shall  not  have 
been  discharged  by  them  before  their  year  of  office  shall  have  determined, 
such  debt  shall  be  payable  by  and  recoverable  from  their  immediate 
successors  in  office,  and  chargeable  upon  the  poor  rate  of  the  said  parish,  in 
like  manner  as  the  same  would  have  been  payable  and  chargeable  by  such 
first-mentioned  overseers  during  their  year  of  office  ;  -and  if  any  such  debt  shall 
have  been  contracted  during  their  year  of  office,  but  more  than  three  months 
prior  to  its  termination,  the  same  shall  be  payable  by  and  recoverable  from 
their  immediate  successors  in  office,  if  the  ratepayers  of  the  parish  in  vestrj' 
assembled,  and  the  Commissioners  for  administering  the  Laws  for  Relief  of 
the  Poor  in  England,  shall  consent,  but  not  otherwise. 

Provision  for  2.  Provided  nevertheless,  that  where  any  proceedings  .  .  .  shall  be 
payment  of  hereafter  carried  on,  for  or  on  behalf  of  any  parish,  in  a  court  of  law, 
for  lewal  pro-  I'egarding  any  matter  affecting  the  poor  rates  of  such  parish,  it  shall  not  be 
ceedings.  necessary  that  the  bill  of  costs  of  the  solicitor  engaged  therein  shall  be  paid 

before  the  termination  of  the  proceedings,  ])ut  in  any  such  case  the  amount 
of  the  bill,  when  duly  taxed,  if  otherwise  chargeable  against  the  parish,  shall 
be  payable  out  of  the  poor  rates  within  the  space  of  one  year  next  following 
the  termination  of  the  proceedings,  but  not  afterwards,  unless  the  com- 
missioners aforesaid  shall  by  their  order  authorise  the  payment  of  the  costs 
and  expenses  attending  any  such  proceedings  by  annual  instalments,  not 
exceeding  five,  to  commence  from  such  termination. 


THE   POOE  LAW   AMENDMENT  ACT,    1848. 
(11  &  12  YicT.  c.  110.) 

An  Act  to  alter  the  Provit^ions  relating  to  the  Charr/es  for  the  Relief  of  the  Poor 
in  Unions.  [4th  September  1848.] 


Valuation 
of  property 
alleged  to 
be  rateable. 


7.  The  guardians  of  any  union  may,  on  the  application  of  the  major  part 
of  the  overseers  of  any  parish  comprised  in  it,  or  of  any  person  assessed  to 
the  poor  rate  in  any  such  parish,  cause  a  valuation  to  be  made  at  any  time  of 
any  property  alleged  to  be  rateable  to  the  relief  of  the  poor,  being  a  part 
only  of  the  rateable  property  of  such  parish,  and  may  charge  the  expenses 
of  such  valuation  to  the  overseers  of  such  parish,  or  to  such  person  so 
applying  as  aforesaid. 
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THE   DISTEESS   FOE  EATES   ACT,   1849. 
(12  &  13  YicT.  c.  14.) 

Ah  Act  t<i  e/iable    Overseers  of  the  Poor  and  Surveyors  of  the  Jlighirai/s  to 
recover  the  Costs  of  Dhtrainiiifi  for  Rates.  [11th  May  1849.] 

[1.]   It  shall  be  lawful  hereafter  for  all  justices  of  the  peace,  if  in  their  Costs  of 
discretion  they  shall  so  think  fit,  in  any  warrant  of  distress  they  shall  make  ?,-arrant  of 
and  issue  for  the  levying  of  any  sum  or  sums  to  which  any  person  or  persons  distress  for 
is  or  are  now  or  may  hereafter  be   rated  or  assessed  in  or  by  any  rate  or  poor  rate, 
assessment  for  the  relief  of  the  poor,  or  for  the  highways,  in  England  or 
Wales,  or  in  or  by  any  other  rate  or  assessment  which  by  law  now  or  here- 
after is  or  shall  be  directed  to  be  enforced  or  recovered  in  the  same  manner 
as  a  poor  rate,  or  in  any  wan-ant  for  the  levying  of  any  arrears  of  the  same, 
to  order  that  a  sum,  such  as  they  may  deem  reasonable,  for  the  costs  (s)  and 
expenses  which  such  overseers  or  surveyors,  or  the  persons  applying  for  such 
warrant,  shall  have  incurred  in  obtaining  the  same,  shall  also  be  levied  of  the 
goods  and  chattels  of  the  person  or  persons  against  whom  such  warrant  shall 
be  granted,  together  with  the  reasonable  charges  (t)  of  the  taking,  keeping, 
and  selling  of  the  said  distress. 

2.  '[Recital    of  43    Eliz.   c.   2,   .s-.   2]      .     .     .     when  to  any  warrant  of  In  default 
distress  for  the  levying  of  any  sum  or  sums  to  which  any  person  or  persons  ?^  distress 
may  hereafter  be  rated  or  assessed  in  or  by  any  rate  or  assessment  herein-  payment  of 
before  mentioned  it   shall   be   returned   by  the  constable  or  person  having  rates,  justices- 
the  execution  of  such  warrant  that  he  could  find  no  goods  or  chattels,  or  no  '"^3"  issue 
sufficient  goods  or  chattels,  whereon  to  levy  such  sum  or  sums,  together  with  commitmeut 
the  costs  of  or  occasioned  by  the  levying  of  the  same,  it  shall  be  lawful  for 

any  two  or  more  justices  of  the  peace  before  whom  the  same  shall  be  returned, 
or  for  any  two  or  more  justices  of  the  peace  for  the  same  county,  riding, 
division,  liberty,  city,  borough,  or  place,  if  in  their  discretion  the}'  shall  so 
think  fit,  to  issue  their  warrant  of  commitment  against  the  person  with 
relation  to  whom  such  return  shall  be  so  made  as  aforesaid,  in  the  Form  (D.) 
in  the  schedule  to  this  Act  annexed,  or  in  any  form  to  the  like  efEect,  and 
thereby  order  such  person  to  be  imprisoned  in  the  common  gaol  or  house  of 
correction  for  any  time  not  exceeding  three  calendar  months,  unless  the 
sum  or  sums  therein  mentioned  shall  be  sooner  paid  ;  and  every  such 
warrant  of  commitment  made  or  issued  for  default  of  distress  as  aforesaid 
shall  be  made  as  well  for  the  non-payment  of  the  costs  and  expenses  so  as 
aforesaid  incurred  in  obtaining  such  warrant  of  distress,  if  the  same  shall  be 
so  ordered  as  aforesaid,  and  the  costs  attending  the  said  distress,  and  also 
the  costs  and  charges  of  taking  and  conveying  the  party  to  prison,  (the 
amount  of  such  several  costs,  expenses,  and  charges  being  stated  in  such 
warrant  of  commitment,)  as  for  the  non-payment  of  the  sum  or  sums 
alleged  to  be  due  for  the  said  rates  respectively. 

3.  For  the  saving  of   expense  in  the  levying    of    any  sum  or  sums  for  One  warrant 

rate  and  costs  as  aforesaid  it  shall  be  lawful  to  make  and  issue  one  warrant  of  distress 

of  distress  against  any  number  of  persons  neglecting  or  refusing  to  pay  the  ™^^    ®  issuea 

•      i  1-1  .  ciSciinsc'  ciiiy 

same,  in  the  form  in  the  schedule  to  this  Act  annexed  ;  but  nothing  herein  number  of 

persons. 
(.?)  See  further  as  to  costs,  .S9  &  40  Vict.  c.  61,  s.  .31. 
(0  See  Hill  v.  Pajinifcx  (1904),  20  T.  L.  R.  324. 
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Tt)  whom 
warrants 
shall  be 
directed. 


Siinimons 
for  non- 
payment 
of  rate. 


On  payment 
of  rate  and 
costs,  pro- 
ceedings to 
€ease. 


shall  Ije  deemed  or  construed  to  authorise  justices  in  like  manner  to  grant 
or  issue  one  warrant  of  conmiitment  against  several  persons  in  default  of 
distress  as  aforesaid. 

4.  The  "warrants  aforesaid  may  be  directed  to  the  churchwardens  and 
overseers  of  the  poor,  or  the  overseers  of  the  poor,  or  the  surveyors  of  the 
highways,  respectively,  and  to  the  constable  of  the  parish  or  township,  and  to 
any  other  person  or  persons,  or  to  any  one  or  more  of  them,  as  by  the 
justices  granting  tlie  same  shall  \)c  deemed  fit. 

5.  Every  summons  to  be  issued  against  any  person  for  nonpayment  of  any 
sum  for  which  he  or  she  is  or  shall  be  so  rated  or  assessed  as  aforesaid  shall 
be  directed  to  such  person,  and  may  be  in  the  Form  (B.)  in  the  schedule  to 
this  Act  annexed,  or  in  any  form  to  the  like  effect ;  and  the  same  may  be 
served  by  any  churchwarden  or  overseer  of  the  poor,  or  surveyor  of  the 
highways,  respectively,  or  constable  or  other  person,  to  whom  it  shall  be 
delivered  for  that  purpose,  upon  the  person  to  whom  it  is  so  directed, 
by  delivering  the  same  to  the  party  personally,  or  by  leaving  the  same  with 
some  person  for  him  or  her  at  his  or  her  last  place  of  abode  ;  and  the  person 
who  shall  serve  the  same  in  manner  aforesaid  shall  attend  at  the  time  and 
place  and  before  the  justices  in  the  said  summons  mentioned,  to  depose,  if 
necessary,  to  the  service  of  the  said  summons  ;  and  if  upon  the  day  and  at 
the  place  appointed  in  and  by  the  said  summons  for  the  appearance  of  the 
party  so  summoned  such  party  shall  fail  to  appear  accordingly^  in  oljedience 
to  such  summons,  then  and  in  every  such  case,  if  it  be  proved  upon  oath  or 
affirmation  to  the  justices  then  present  that  such  summons  w^as  duly  served 
as  aforesaid  a  reasonable  time  before  the  time  so  appointed  for  his  or  her 
appearance  as  aforesaid,  it  shall  be  lawful  for  such  justices  of  the  peace,  in 
their  discretion,  if  they  shall  so  think  fit,  to  proceed  ex  parte,  in  the  same 
manner,  to  all  intents  and  purposes,  as  if  such  party  had  personally  appeared 
before  them  in  obedience  to  the  said  summons. 

6.  In  all  cases  Avhere  any  proceedings  shall  be  taken  to  compel  payment 
of  any  sum  for  which  any  such  person  shall  be  so  rated  or  assessed  as  afore- 
said, if  at  any  time  before  such  person  shall  be  committed  to  and  lodged  in 
prison  for  nonpayment  thereof,  or  for  or  by  reason  of  its  being  returned  to 
such  warrant  of  distress  as  aforesaid  that  there  are  no  goods  or  chattels  or 
no  sufficient  goods  or  chattels  of  such  person  whereon  the  same  may  be 
levied  as  aforesaid,  such  person  shall  pay  or  tender  to  the  churchwardens  or 
overseers  of  the  poor,  or  any  of  them,  or  to  the  surveyor  of  highways,  respec- 
tively, or  other  person  authorised  to  collect  or  receive  such  rate,  the  sum  so 
sought  to  be  recovei'ed,  together  with  the  amount  of  all  costs  and  exigences 
up  to  that  time  incurred  in  the  proceedings  so  taken  to  compel  payment 
thereof  as  aforesaid,  then  and  in  every  such  case  the  person  to  whom  such 
sum  and  costs  shall  be  so  paid  or  tendered  shall  receive  the  same,  and 
thereupon  no  further  proceedings  for  the  recovery  of  the  same  shall  he  had 
or  taken. 


Forms  in 
schedule 
valid. 


8.  The  forms  in  the  schedule  to  this  Act  contained,  or  forms  to  the  same 
or  the  like  effect,  shall  be  deemed  good,  valid,  and  sufficient  in  law. 
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SCHEDULE. 

(A.  1.) 
Coinpla'nd  of  the  Oversee)'fi  i>r  Survenorx  (ifid'nutt  One  Ratepayer. 
\  Be   it  remembered,  that  on  the  day  of  in  the  year  of 

to  wit.  j    our  Lord  the  [churchwardens  and  overseers  of  the  poor,  or 

the  surveyors  of  the  highways]  of  the  parish  of  ,  in  the  county  of 

aforesaid,  by  C.  D.,  one  of  the  said  [overseers  or  surveyors],  complain  to  the 
undersigned,  \_o)ie'\  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
[co«/////],  that  .1.  B.,  of  the  said  [ywir/.s-//],  being  a  person  duly  rated  and 
assessed  to  [the  relief  of  the  poor,  or  the  maintenance  of  the  highways]  of 
the  said  parish,   in  and  by  a   rate"   made  on  the  day  of  ,   in 

the  year  ,  in  the  sum  of  ;  hath  not  paid  the  same  or  any  part 

thereof,  but  hath  refused  so  to  do  :  Wherefore  the  said  [churchwardens  and 
overseers  or  surveyors],  by  C.  D.  aforesaid,  pray  that  the  said  A.  B.  may  be 
summoned  to  appear  before  two  of  her  Majesty's  justices  of  the  peace,  to 
show  cause  why  he  hath  not  paid  and  refuses  to  pay  the  said  sum. 

C.  D. 
Made  and  exhibited  before  me, 

at  ,  in  the  county  of  ,  on 

this  day  of  ,  1849.  l" 

E.F.     ) 
''Or,  in  and  by  several  rates  made  on  and  on  ,  in  the  several 

sums  of  ,  and  of 


(A.  2.) 
Complaint  agahi><t  several  Ratepayers. 

\  Be  it  remembered,  that  on  the  day  of  ,  in  the  year  of 

to  wit.  i    our  Loi'd  ,  the  [churchwardens  and  overseers  of  the  poor,  or 

the  surveyors  of  the  highways]  of  the  parish  of  ,  in  the   \_coiintii'\  of 

aforesaid,  by  C.  £>.,  one  of  the  said  [overseers  or  surveyors],  com- 
plain to  the  undersigned  \_o/ie]  of  her  Majesty's  justices  of  the  peace  in  and 
for  the  said  [coiditi/'],  that  the  several  pei'sons  whose  names  are  mentioned 
and  set  out  in  the  schedule  hereunder  written,  being  persons  duly  rated  and 
assessed  to  [the  relief  of  the  poor,  or  the  maintenance  of  the  highways]  of 
the  said  parish,  in  and  by  the  rates  in  the  said  schedule  mentioned,  in  certain 
sums  set  down  opposite  to  their  respective  names  in  the  said  schedule,  have 
not  respectively  paid  the  said  sums  or  any  part  thereof,  but  have  respectively 
refused  so  to  do  :  Wherefore  the  said  [churchwardens  and  overseers,  or 
surveyors],  by  C.  D.  aforesaid,  pray  that  said  several  persons  may  respec- 
tively be  summoned  to  appear  before  two  of  her  Majesty's  justices  of  the 
peace,  to  show  cause  respectively  why  they  have  not  paid  and  refuse  to  pay 
the  said  sums  respectively. 

Schedule. 


Names  of  tlie 
Ratepayers. 


A.  B. 
I.  K. 
L.  M. 

N.  P. 


Residence. 


(here  state  it) 


Under 
Rate  dated 
the     , 1849. 


£    s.  d. 

1     7  0 

0  13  0 

0  14  3 


Arrears  due 

under 
Rate  dated 
the     ,  1848. 


Total  Sum 
due. 


0  18 
0  14 


£  s. 
2  14 
0  13 

0  18 

1  8 


CD. 


Made  and  exhibited  before  me 
at  ,  in  the  county  of  ,  1 

this  day  of        "     ,1849. 

E.  F. 
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(B.)  [Sect.  5.] 

SiiDitixDis  upon  the  Cuiiijihuiif. 

To  A.  /;.,  of 

Whkheas  complaint  hath  this  day  been   made  before  the  undersigned, 
[f)?/e]  of  her  Majesty's  justices  of  the  peace  in  and  for  the  [coiniti/l  of  , 

by  the  [churchwardens  and  overseers  of  the  poor,  or  surveyors  of  the  high- 
ways] of  the  parish  of  ,  in  the  said  [fv>»/////],  that  you,  being  a  person 
duly  rated  and  assessed  to  [the  relief  of  the  poor,  «;•  the  maintenance  of  the 
highAvays]  of  the  said  parish,  in  and  by  a  rate  made  on  the  day  of  , 
1S4'J,  in  the  sum  of               ,  hath  not  paid  the  same  or  any  part  thereof,  but 
hath  refused  so  to  do  :  These  are  therefore  to  command  you,  in  her  Majesty's 
name,  to  be  and  appear  on              ,  at            o'clock  in  the  forenoon,  at 
iK'fore  such  two  or  more  justices  of  the  peace  for  the  said  [roiuili/]  as  may 
then  be  there,  to  show  cause  why  you  have  not  paid  and  refuse  to  pay  the 
same,  otherwise  you  shall  be  proceeded  against  by  default  as  if  you  had 
appeared,  and  be  dealt  with  according  to  law. 

Given  under  my  hand  and  seal,  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [cniniti/l  aforesaid. 

E.  F. 
Take  notice,  that  you  have  already  incurred  the  undermentioned  costs  ; 
viz.  : 

s.     d. 
Clerk  to  the  justices     -         -         -         -  _         .         . 

Overseer  [or  surveyor],  for  obtaining  the  summons 

Constable,  for  serving  ditto  -  -  -  -  -         -  -10 

Ditto,  travelling  expenses  at  threejjence  per  mile   -  -  - 


Total 


If  the  amomit  of  these  charges,  together  with  the  rate  claimed,  be  paid  to 
the  overseer  [or  surveyor]  before  the  day  on  which  the  summons  is  returnable, 
all  further  proceedings  will  be  stoj^ped. 


(C.  1.) 

Warrant  of  Distress  af/aiii.U  One  Ratepayer. 

To  the  overseers  of  the  poor  \_nr  to  the  surveyors  of  the  highways]  of 
the  parish  of  ,  in  the  [c'o««///]  of  ,  and  to  the  constable 

of  ,  and  to  all  other  peace  officers  in  the  said  \_C(innty'\. 

Whekeas  on  last  past  a  complaint  was  made  before  K.  F.,  one  of 

her  Majesty's  justices  of  the  peace  in  and  for  the   \_coitntii']  of  ,  by  the 

[churchwardens  and  overseers  of  the  poor,  ar  surveyors  of  the  highways]  of 
the  parish  of  ,  in  the  said   [county']^  that  A.  B.,  being  a  person  duly 

rated  and  assessed  to  the  relief  of  the  poor   [or  to  the  maintenance  of  the 
highAvays]  of  the  said  parish,  in  and  by  a  rate  made  on  ,  in  the  sum 

of  ,  had  not  paid  the  same  or  any  part  thereof,  but  had  refused  so  to 

do  ;  and  now  at  this  day,  to  wit,  on  ,  at  ,  the  parties  aforesaid 

appear  before  us,  the  undersigned,  two  of  her  ]\Iajesty's  justices  of  the  peace 
in  and  for  the  said  county  [or  the  said  churchwardens  and  overseers,  or  sur- 
veyors, by  C.  D.,  one  of  the  said  overseers,  or  surveyors,  appear  before  us, 
the  undersigned,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
said  county  ;  but  the  said  A.  B.,  although  duly  called,  doth  not  appear  by 
himself,  his  counsel  or  attorney,  and  it  is  now  satisfactorily  proved  to  us  on 
oath  that  the  said  A.  B.  has  been  duly  served  with  the  summons  in  this 
behalf,  which  required  him  to  be  and  appear  here  at  this  day,  before  such 
two  or  more  justices  of  the  peace  as  should  now  be  here,  to  answer  the  said 
complaint,  and  to  be  further  dealt  with  according  to  law]  :  and  now  having 
heard  the  matter  (  f  the  said  complaint,  and  it  being  now  duly  proved  to  us 
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upon  oath  [in  the  presence  and  hearing  of  the  said  A.  5.],  that  an  assess- 
ment for  the  [relief  of  the  poor,  or  the  maintenance  of  the  highways]  of  the 
said  parish  of  ,  and  for  other  purposes  chargeable  thereon  according  to 

law,  dated  the  ,  was  duly  made,  allowed,  and  published,  and  that  the 

said  A.  B.  is  therein  and  thereby  assessed  at  the  sum  of  aforesaid,'""' 

and  that  the  said  sum  hath  been  duly  demanded  of  the  said  A.  B.,  but  that 
he  hath  not  paid,  and  hath  refused  and  still  refuses  to  pay  the  same  ;  and 
the  said  A.  B.  now  not  showing  to  us  any  sufficient  cause  for  not  paying  the 
same  :  These  are  therefore  to  command  you,  in  her  Majesty's  name,  forthwith 
to  make  distress  of  the  goods  and  chattels  of  the  said  A.  B.  ;  and  if  within 
the  space  of  [^ife]  days  after  the  making  of  such  distress  the  said  sum,  and 
the  sum  of  for  the  costs  incurred  by  the  said   [churchwardens  and 

overseers,  or  surveyors]  in  obtaining  this  warrant,  together  with  the  reason- 
able charges  of  taking  and  keeping  the  said  distress,  shall  not  be  paid,  that 
then  you  do  sell  the  said  goods  and  chattels  so  by  you  distrained,  and  out  of 
the  money  arising  by  such  sales  you  retain  the  said  sums  of  and  , 

rendering  the  overplus,  on  demand,  to  the  said  A.  B.,  the  reasonable  charges 
of  taking,  keeping,  and  selling  the  said  distress  being  first  deducted  ;  and  if 
no  such  distress  can  be  found,  that  then  you  certify  the  same  unto  us,  to  the 
end  that  such  further  proceedings  may  be  had  herein  as  to  the  law  doth 
appertain. 

Given  under  our  hands  and  seals,  this  day  of  ,  in  the  year  of 

our  Lord  .at  ,  in  the  [coimtyl  aforesaid. 

E.  F. 
G.  H. 

*  "  And  that  a  certain  other  assessment  for  the  relief,"  etc.,  to  the  asterisk, 
if  there  be  arrears. 


(C.  2.)  [Sect.  3.] 

Warrayit  of  Distress  against  several  Ratepayers. 

To  the  overseers  of  the  poor  [or  the  surveyors  of  the  highways]  of  the 
parish  of  ,  in  the  \_eountii']  of  ,  and  to  the  constables  of  , 

and  to  all  other  peace  officers  in  the  said  [t"o««/y] . 

Whereas  on  last  past  a  complaint  was  made  before  E.  F.,  one  of 

her  Majesty's  justices  of  the  peace  in  and  for  the  [coiintyl  of  ,  by  the 

[churchwardens  and  overseers  of  the  poor,  or  the  surveyors  of  the  highways] 
of  the  parish  of  ,  in  the  said  [couittyl,  that  the  several  persons  whose 

names  are  mentioned  and  set  forth  in  the  schedule  hereunder  written,  being 
persons  duly  rated  and  assessed  to  [the  relief  of  the  poor,  or  maintenance  of 
the  highways]  of  the  said  parish,  in  and  by  the  rates  in  the  schedule  in  that 
complaint  and  in  this  warrant  underwritten,  in  certain  sums  set  down  opposite 
to  their  respective  names  in  the  said  schedule,  had  not  respectively  paid  the 
said  sums  or  any  part  thereof,  but  had  respectively  refused  so  to  do  ;  and 
now  at  this  day,  to  wit,  on  ,  at  ,  the  said   [churchwardens  and 

overseers,  or  surveyors]  by  C.  D.,  one  of  the  said  overseers,  or  surveyors, 
and  A.  B.,  I.  K.,  and  L.  J/.,  some  of  the  said  parties  in  the  said  schedule 
mentioned,  appear  before  us,  the  undersigned,  two  of  her  Majesty's  justices 
of  the  peace  in  and  for  the  said  [coiniti/],  but  the  said  iV.  P.,  although  duly 
called,  doth  not  appear  by  himself,  his  counsel  or  attorney,  and  it  is  now 
satisfactorily  proved  to  us  on  oath  that  the  said  N.  P.  has  been  duly  served 
with  the  summons  in  this  behalf,  which  required  him  to  be  and  appear  here 
at  this  day,  before  such  two  or  more  justices  of  the  peace  as  should  now  be 
here,  to  answer  the  said  complaint,  and  to  be  further  dealt  with  according  to 
law  ;.  and  now  having  heard  the  matter  of  the  said  complaint  against  the 
said  several  parties,  and  it  being  now  duly  proved  to  us  upon  oath,  in  the 
presence  of  the  parties  so  appearing  as  aforesaid,  that  an  assessment  for  [the 
relief  of  the  poorl  of  the  said  parish  of  ,  and  for  other  purposes  chargeable 

therein  according  to  law,   dated  the  ,  was  duly  made,   allowed,    and 


STATUTES. 


[app. 


published,  and  that  the  said  several  persons  whose  names  are  mentioned  and 
set  out  in  the  schedule  hereundei'  written  are  therein  and  thereby  assessed  at 
the  sums  set  down  opposite  to  their  respective  names  in  the  said  schedule, 
and  that  the  said  several  sums  have  been  duly  demanded  of  them  respectively, 
but  they  have  not,  nor  hath  any  of  them,  paid  the  said  sums  or  any  of  them, 
or  any  part  thereof  respectively,  but  they  have  refused  and  still  do  refuse 
to  pay  the  same  respectively,  and  have  not,  nor  hath  anj^  of  them,  showed 
to  us  sufficient  cause  for  not  paying  the  same  :  These  are  therefore  to  com- 
mand you.  in  her  Majest^-'s  name,  forthwith  to  make  distress  of  the  goods 
and  chattels  of  the  several  persons  whose  names  are  mentioned  and  set  out 
in  the  schedule  hereunder  WTitten  ;  and  if  within  the  .space  of  /zee  days  after 
the  making  of  such  distresses  respectively  the  said  several  sums  set  opposite 
to  their  respective  names  at  which  they  were  so  rated  and  assessed  as  afore- 
said, and  the  said  several  sums  for  costs  incurred  l)y  the  said  [churchwardens 
and  overseers,  ar  surveyors]  also  set  opposite  to  their  respective  names, 
together  Avith  the  reasonable  charges  of  taking  and  keeping  the  said  distress 
in  each  case,  shall  not  be  paid,  that  then  you  do  sell  the  goods  and  chattels 
of  the  party  so  making  default  so  by  you  distrained,  and  out  of  the  money 
arising  l)y  such  sales  respectively'  you  retain  the  sums  so  set  opposite  to  the 
name  of  each  party  whose  goods  you  shall  have  so  sold,  rendering  to  him 
the  overplus,  the  reasonable  charges  of  taking,  keeping,  and  selling  the  said 
distress  being  first  deducted  ;  and  if  in  any  of  the  cases  mentioned  in  the 
schedule  hereunder  written  no  such  distress  can  be  found,  that  then  you 
certify  the  same  unto  us,  to  the  end  that  such  further  proceedings  may  be 
had  herein  as  to  the  law  doth  appertain. 


SCIIEDII. 

i:. 

Names  of 
Ratepayers. 

Residence, 
(here  state  it) 

Under 
Rate 

dated 
,  1849. 

Arrears  due 

under 

Rate  dated 

,  1848. 

Costs. 

Total. 

A.  B.           -         - 
I.  K.           -         - 
L.  M. 
N.  P.          -        - 

£    .<    d. 
1     7    0 
0  13    0 

0  14    3 

£    .S-.   d. 
1     7    0 

0  18     6 
0  14    3 

£    .•*.    d. 
0    6    0 
0           0 
0     3     0 
0    5    0 

£    ,s.  d. 
3    0    0 

0  15    0 

1  1     6 
1  13    6 

Given  under  our  hands  and  seals,  this  day  of 

our  Lord  ,  at  ,  in  the  [rw//////]  aforesaid. 


in  the  year  of 

/:.  F. 

G.  H. 


(D.) 

Warroit  of  Cmnmitmeut  in  Defatdt  af  Distres^a. 

To  the  overseers  of  the  poor  {or  the  surveyors  of  the  highways]  of  the 
parish  of  ,  in  the  {cnunty']  of  ,  and  to  the  constable  of 

and  to  all  other  peace  officers  in  the  said  [co///////],  and  to  the  keeper 
of  the  [7iOH.se  of  correction']  at  ,  in  the  said  Icoiinfij]. 

Wherkas  on  last  past  a  complaint  was  made  before  E.  F.,  esquire, 

one  of  her  Majesty's  justices  of    the   peace  in   and   for  the  said   [anoit)/] 
of  ,  by  the  [churchwardens  and  overseers  of  the  poor,  or  surveyors  of 

the  highways]  of  the  parish  of  ,  in  the  said  [cointi)/],  that  A.  B.,  being 

a  per.son  duly  rated  to  the  [relief  of  the  poor,  (n-  maintenance  of  the  high- 
ways] of  the  said  parish,  in  and  by  a  rate  made  on  ,  in  the  sum  of 
had  not  paid  the  same  or  any  part  thereof,  but  had  refused  so  to  do  ;  and 
afterwards  on            ,  at           ,  the  parties  aforesaid  appeared  before  E.  F.  and 
G.  n.,  esquires,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the 
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said  county  [or  the  said  churchwardens  and  overseers,  or  surveyors  by  C.  D-, 
one  of  the  said  overseers,  or  surveyors,  appeared  before  E.  F.  and  G.  H., 
esquires,  two  of  her  Majesty's  justices  of  the  peace  in  and  for  the  said 
county,  but  the  said  A.  B.,  although  duly  called,  did  not  appear  by  himself, 
his  counsel  or  attorney,  and  it  was  then  satisfactorily  proved  to  the  said 
justices  that  the  said  .4.  B.  had  been  duly  served  with  the  summons  in  that 
behalf,  which  required  him  to  be  and  appear  there  at  that  day,  before  such 
two  or  more  justices  of  the  peace  as  should  then  be  there,  to  answer  the 
said  complaint,  and  to  be  further  dealt  with  according  to  law]  ;  and  then 
having  heard  the  matter  of  the  said  complaint,  and  it  being  then  duly  proved 
to  the  said  justices  upon  oath  [in  the  presence  and  hearing  of  the  said  ^-i.  i?.] 
that  an  assessment  for  the  [relief  of  the  poor,  or  the  maintenance  of  the 
highAvays]  of  the  said  parish  of  ,  dated  the  ,  was  duly  made,  allowed, 

and  published,  and  that  the  said  A.  B.  was  therein  and  thereby  assessed  at 
the  sum  of  aforesaid,  and  that  the  said  sum  had  been  duly  demanded 

of  the  said  .4.  B.,  but  that  he  had  not  paid,  and  had  refused  and  still  refused 
to  pay  the  same,  and  the  said  ^4.  B.  then  not  showing  to  the  said  E.  F.  and 
G.  H.  any  sufficient  cause  for  not  paying  the  same,  the  said  justices  there- 
upon then  issued  a  warrant  to  ,  commanding  them  to  levy  the  said  sum 
of  ,  and  the  sum  of  for  the  costs  incurred  in  obtaining  that 
warrant,  by  distress  and  sale  of  the  goods  and  chattels  of  the  said  A .  B.  : 
And  whereas  it  now  appears  to  me,  the  undersigned,  one  of  her  Majesty's 
justices  of  the  peace  in  and  for  the  said  \_cotuttii'] ,  as  well  by  the  return  of 
the  said  to  the  said  warrant  of  distress  as  otherwise,  that  the  said 
hath  made  diligent  search  for  the  goods  and  chattels  of  the  said  ^4.  i^.,  but 
that  no  sufficient  distress  whereon  to  levy  the  said  sums  above  mentioned 
could  be  found  :  These  are  therefore  to  command  you,  the  said  [church- 
wardens and  overseers,  or  surveyors]  and  constable  and  peace  officers,  or 
some  or  one  of  you,  to  take  the  said  .4.  B.,  and  him  safely  to  convey  to  the 
[houae  of  correction]  at  aforesaid,  and  there  deliver  him  to  the  said 
keeper,  together  with  this  precept  :  And  I  do  hereby  command  you,  the  said 
keeper  of  the  said  [house  of  correc'ioiil,  to  receive  the  said  A.  B.  into  your 
custody  in  the  said  [house  of  correction'],  there  to  imprison  him  for  the  space 
of  ,  unless  the  said  sums  of  and  ,  together  with  the  sum 
of  for  the  costs  attending  the  said  distress,  and  the  further  sum  of  , 
being  the  costs  and  charges  of  this  commitment,  and  of  taking  and  conveying 
the  said  A.  B.  to  prison,  making  in  the  whole  the  sum  of  ,  shall  be 
sooner  paid  unto  you,  the  said  keeper  ;  and  for  your  so  doing  this  shall  be 
your  sufficient  warrant. 

Given  under  my  hand  and  seal  this  day  of  ,  in  the  year  of 

our  Lord  ,  at  ,  in  the  [ruimtij]  aforesaid. 

J.  S.  (L.S.) 


THE   QUAETEE   SESSIONS   ACT,   1849  (»)• 
(12  &  13  Vict.  c.  45.) 

A)i  Act  to  amend  the  Procednre  in  Courts  of  Quarter  Sessions  in  England  and 
Wales,  and  for  the  better  Advancement  of  Justice  in  Cases  within  the  Juris- 
diction of  those  Courts.  [28th  July  1849.] 

[1.]   In  every  case  of  appeal  (except  as  herein-after  mentioned)  to  any  court  Notice  of 
of  quarter  sessions  fourteen  clear  days  notice  of  appeal  at  least  shall  be  given,  appeal  to 
and  such  shall  be  sufficient  notice,  any  Act  or  Acts,  or  any  rule  or  practice  of  ggggjons. 
any  court  or  courts,  to  the  contrary  notwithstanding  ;  and  such  notice  of  appeal 
shall  be  in  writing,  signed  by  the  person  or  persons  giving  the  same,  or  by  his, 
her,  or  their  attorney  on  his,  her,  or  their  behalf,  and  the  grounds  of  appeal 

(?f)  Commonly  called  "  Baines'  Act." 
R.  3    B 


r8b 


STATUTES. 


[aI'P,  11. 


This  Act 
to  atfVct 
ap))eals  ir 
certain 
matters. 


Certain 
objections  not 
to  prevail. 


Amendment. 


Costs  in 
frivolous  or 
vexatious 
appeals. 


General 
powers  as 
to  costs  of 


appeals. 


11  &  1-2  Vict, 
c.  4;^. 

Costs  where 
appeal  is  not 
prosecuted. 


shall  be  specified  in  every  such  notice  :  Provided  always,  that  it  shall  not  be 
lawful  for  the  appellant  or  appellants,  on  the  trial  of  any  such  appeal,  to  go 
into  or  give  evidence  of  any  other  ground  of  appeal  besides  those  set  forth  in 
such  notice. 

2.  None  of  the  pi'ovisions  herein-before  contained  relating  to  notices  of 
appe:il  shall  be  construed  to  affect  or  alter  the  law  as  to  notice  of  appeal  against 
a  summarj-  conviction,  or  against  an  order  of  removal,  or  against  an  order 
under  any  statute  relating  to  pauper  lunatics,  or  against  an  order  in  bastardy, 
or  against  any  proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to 
her  iVIajesty's  Revenue  of  Excise  or  Customs.  Stamps,  Taxes,  or  Post  Office, 
but  the  law  with  regard  to  notices  of  all  such  appeals  shall  be  deemed  and 
taken  to  be  the  same  as  if  the  provisions  herein-before  contained  had  not  been 
enacted. 

3.  [Beritiil.l  Upon  the  hearing  of  any  ajjpeal  to  any  court  of  quarter  sessions 
no  objection  on  account  of  any  defect  in  the  form  of  setting  forth  any  ground 
of  appeal  shall  be  allowed,  and  no  objection  to  the  reception  of  legal  evidence 
offered  in  support  of  any  ground  of  appeal  shall  prevail,  unless  the  court  shall 
be  of  opinion  that  such  ground  of  appeal  is  so  imperfectly  or  incorrectly  set 
forth  as  to  be  insufficient  to  enal)le  the  party  receiving  the  same  to  inquire 
into  the  subject  of  such  statement,  and  to  prepare  for  trial  :  Provided  always, 
that  in  all  cases  where  the  court  shall  be  of  opinion  that  any  objection  to  any 
ground  of  appeal,  or  to  the  reception  of  evidence  in  support  thereof,  ought  to 
prevail,  it  shall  be  lawful  for  such  court,  if  it  shall  so  think  fit,  to  cause  any 
such  ground  of  appeal  to  be  forthwith  amended  by  some  officer  of  the  court, 
or  otherwise,  on  such  terms  as  to  payment  of  costs  to  the  other  party,  or  post- 
poning the  trial  to  another  day  in  the  same  sessions,  or  to  the  next  subsequent 
sessions,  or  both  payment  of  costs  and  postponement,  as  to  such  court  shall 
appear  just  and  reasonable. 

4.  If  in  any  notice  of  appeal  the  appellant  or  appellants  shall  have  included 
any  ground  or  grounds  of  appeal  which  shall  in  the  opinion  of  the  court  deter- 
mining the  appeal  be  frivolous  or  vexatious,  such  appellant  or  appellants  shall 
be  liable,  if  the  court  shall  so  think  fit,  to  pay  the  whole  or  any  part  of  the 
costs  incurred  by  the  respondent  or  respondents  in  disputing  any  such  ground 
or  grounds  of  appeal,  such  costs  to  be  recoverable  in  the  manner  herein-after 
directed  as  to  the  other  costs  incurred  by  reason  of  such  appeal. 

5.  Upon  any  appeal  to  any  com't  of  quarter  sessions  the  court  before  whom 
the  same  shall  be  brought  may,  if  it  think  fit,  order  and  direct  the  party  or 
parties  against  w'hom  the  same  shall  be  decided  to  pay  to  the  other  party  or 
parties  such  costs  and  charges  as  ma)'  to  such  court  appear  just  and  reasonable, 
such  costs  to  be  recoverable  in  the  manner  provided  for  the  recover}-  of  costs 
upon  an  appeal  against  an  order  or  conviction  by  the  Summary  Jurisdiction 
Act,  1848. 

6.  And  for  the  more  effectual  prevention  of  frivolous  appeals,  any  court  of 
quarter  sessions,  upon  proof  of  notice  of  any  appeal  to  the  same  court  having 
been  given  to  the  party  or  parties  entitled  to  receive  the  same,  though  such 
appeal  was  not  afterwards  prosecuted  or  entered,  may,  if  it  so  think  fit,  at  the 
same  sessions  for  which  such  notice  was  given,  order  to  the  party  or  parties 
receiving  the  same  such  costs  and  charges  as  by  the  said  court  shall  be  thought 
reasonable  and  just,  to  be  paid  by  the  party  or  parties  giving  such  notice,  such 
costs  to  be  recoverable  in  the  manner  last  aforesaid. 
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7.  [Recital.]  If  upon  the  trial  of  any  appeal  to  any  court  of  quarter  sessions  Powers  of 
against  any  order  or  judgment  made  or  given  by  any  justice  or  justices  of  the  amendment 
peace  or  if  upon  the  return  to  any  writ  of  certiorari  any  objection  shall  be  certiorari, 
made  on  account  of  any  omission  or  mistake  in  the  drawing  up  of  such  order 

or  judgment,  and  it  shall  be  shown  to  the  satisfaction  of  the  court  that 
sufficient  grounds  were  in  proof  before  the  justice  or  justices  making  such 
order  or  giving  such  judgment  to  have  authorised  the  drawing  up  thereof 
free  from  the  said  omission  or  mistake,  it  shall  be  lawful  for  the  court,  upon 
such  terms  as  to  payment  of  costs  as  it  shall  think  fit,  to  amend  such  order 
or  judgment,  and  to  adjudicate  thereupon  as  if  no  such  omission  or  mistake 
had  existed  :  Provided  always,  that  no  objection  on  account  of  any  omission 
or  mistake  in  any  such  order  or  judgment  brought  up  upon  a  return  to  a 
writ  of  certiorari  shall  be  allowed,  unless  such  omission  or  mistake  shall  have 
been  specified  in  the  rule  for  issuing  such  certiorari. 

8.  [Becital.']   Where  any  recognizance  or  recognizances  which  shall  have  Defective  re- 
been  entered  into  within  the  time  by  law  required  before  any  justice  or  jus-  cognizances, 
tices  for  the  purpose  of  complying  with  any  such  condition  of  appeal  shall 

appear  to  the  court  before  which  such  appeal  is  brought  to  have  been  in- 
sufficiently entered  into,  or  to  be  otherwise  defective  or  invalid,  it  shall  be 
lawful  for  such  court,  if  it  shall  so  think  fit,  to  permit  the  substitution  of  a 
new  and  sufficient  recognizance  or  new  and  sufficient  recognizances  to  be 
entered  into  before  such  court  in  the  place  of  such  insufficient,  defective,  or 
invalid  recognizance  or  recognizances,  and  for  that  purpose  to  allow  such 
time,  and  make  such  examination,  and  impose  such  terms  as  to  payment  of 
costs  to  the  respondent  or  respondents,  as  to  such  court  shall  appear  just  and 
reasonable  ;  and  such  substituted  recognizance  or  recognizances  shall  be  as 
valid  and  effectual  to  all  intents  and  purposes  as  if  the  same  had  been  duly 
entered  into  at  any  earlier  time  or  times,  as  required  by  any  statute  or 
statutes  for  that  purpose. 

9.  The  decisions  of  the  court  of  quarter  sessions  upon  the  hearing  of  any  Decisions  of 
appeal,  as  to  the  sufficiency  of  the  statement  of  any  ground  or  grounds  of  sessions  as 

1        J        ..     X.  n-  .     ■       ^  A  A  -A  ,  to  statement 

appeal,  and  as  to  the  amendmg  or  refusing  to  amend  any  order  or  judgment  ^f  grounds 

of  a  justice  or  justices  appealed  against,  or  the  statement  of  any  ground  or  amendment, 

grounds  of   appeal,  and  as  to  the   substitution    of    any    new    recognizance  °^'  recogni- 

or    recognizances  as  aforesaid,  shall  be  final,  and  shall  not  be  liable  to  be  fl,jai. 

reviewed  in  any  court,  by  means  of  a  writ  of  certiorari  or  mandamus,  or 

otherwise. 

10.  Every  court  of  quarter  sessions  on  the  trial  of  any  offence  within  its  Amendment 

jurisdiction,  whenever  any  variance  or  variances  shall  appear  between  any  °^  nidict- 
*  •  •         •  T        1  •  •  1  11  'i  1  j-i*       nients  by 

matter  in  writing  or  in  print  produced  in  evidence  and  the  recital  or  setting  quarter 

forth  thereof  in  the  indictment  shall  have  the  same  power  in  all  respects  sessions. 

to  cause  the  indictment  to  be  amended  which  is  given  to  courts  of  oyer  and 

terminer  and  general  gaol  delivery  with  regard  to  offences  tried  before  such 

last-mentioned    courts    by   virtue  of  an  Act  of    the   twelfth   year  of   her 

Majesty's  reign,  intituled  "  An  Act  for  the  removal  of  defects  in  the  adminis-  11  &  12  Vict. 

tration  of  criminal  justice "  ;  and    after   such    amendment  the    trial   shall  *-'• 

proceed  in  the  same  manner  in  all  respects,  both  with  regard  to  the  liability 

of  witnesses  to  be  indicted  for  perjury,  and  otherwise,  as  if  no  such  variance 

or  variances  had  appeared. 

11.  At  any  time  after  notice  given  of  appeal   to   any  court  of   quarter  Special  case, 

sessions  against  any  judgment,  order,  rate,  or  other  matter,  (except  an  order  after  notice 

given  of 
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in  bastardy,  or  a  proceeding  under  or  by  virtue  of  any  of  the  statutes  relat- 
ing to  her  Majesty's  Revenue  of  Excise  or  Customs,  Stamps,  Taxes,  or  Post 
Office.)  for  which  the  remedy  is  by  such  appeal,  it  shall  be  lawful  for  the 
parties,  by  consent,  and  liy  order  of  any  judge  of  one  of  the  superior  courts 
of  common  law  at  Westminster,  to  state  the  facts  of  the  case  in  the  form  of 
a  .special  case  for  the  opinion  of  such  superior  court,  and  to  agree  that  a 
judgment  in  conformity  with  the  decision  of  such  court,  and  for  such  costs 
as  such  court  shall  adjudge,  may  be  entered  on  motion  by  either  party  at  the 
sessions  next  or  next  but  one  after  such  decision  shall  have  been  given  ;  and 
such  judgment  shall  and  may  be  entered  accordingly,  and  shall  be  of  the 
same  effect  in  all  respects  as  if  the  same  had  been  given  by  the  court  of 
quarter  sessions  upon  an  appeal  duly  entered  and  continued. 

12.  [lierital  of  {)  Will,  ii,  r.  l.o,  (is  to  arbitrations.]  At  any  time  after  notice 
given  of  appeal  to  any  court  of  quarter  sessions  against  any  order,  rate,  or 
other  matter,  (except  a  summary  conviction,  or  an  order  in  bastard}',  or  any 
proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to  her  Majesty's 
Revenue  of  Excise  or  Customs,  Stamps,  Taxes,  or  Post  Office,)  for  which 
the  remedy  is  by  such  appeal,  it  shall  be  lawful  for  the  parties,  by  themselves 
or  their  attornies,  and  by  order  of  a  judge  of  her  Majesty's  Court  of  Queen's 
Bench,  to  submit  the  matter  or  matters  of  such  appeal  to  the  award  or 
umpirage  of  any  person  or  persons  .  .  .  and  every  award  or  umpirage 
duly  made  under  this  Act  shall  be  as  binding  and  effectual  to  all  intents  as 
if  the  same  had  been  a  regular  judgment  of  the  said  court  of  quarter  sessions, 
and  shall  and  may,  on  the  application  of  either  party,  be  enrolled  among  the 
records  of  the  said  court  of  sessions. 

13.  It  shall  be  lawful  for  any  court  of  quarter  sessions  before  which  any 
appeal  (except  against  a  summary  conviction,  or  an  order  in  bastardy,  or  any 
proceeding  under  or  by  virtue  of  any  of  the  statutes  relating  to  her  Majesty's 
Revenue  of  Excise  or  Customs,  Stamps.  Taxes,  or  Post  Office,)  shall  be 
brought,  to  order,  with  consent  of  the  parties  or  their  attornies,  that  the 
matter  or  matters  of  such  appeal  lie  referred  to  arbitration,  to  such  per- 
son or  persons  and  in  such  manner  and  on  such  terms  as  the  said  court  shall 
think  reasonable  and  proper  ;  .  .  .  and  the  award  of  the  arbitrator  or 
arbitrators,  or  umpirage  of  the  umpire,  may,  on  motion  by  either  party  at 
the  sessions  next  or  next  but  one  after  such  award  or  umpirage  shall  have 
been  finally  made  and  published,  or  after  the  decision  of  the  Court  of 
Queen's  Bench  on  any  motion  for  setting  aside  the  same,  be  entered  as  the 
judgment  of  the  court  of  quarter  sessions  in  the  appeal,  and  shall  be  as  bind- 
ing and  effectual  to  all  intents  as  if  given  h\  the  said  court. 

14.  If  upon  any  reference  to  arlntratio)i  under  this  Act  it  shall  be  made 
to  appear  to  the  Court  of  Queen's  Bench  that  either  from  the  death  of  the 
arbitrator  or  arbitrators  or  umpire,  or  from  any  other  cause,  it  has  become 
impossible  that  an  award  or  umpirage  can  be  made,  it  shall  be  lawful  for  the 
said  court  to  order  the  court  of  quarter  sessions  to  enter  continuances  and 
hear  the  appeal. 

15.  {Repealed,  54  d-  bo  Vict.  c.  67  (S.  L.  R.).] 

16.  -^o  recognizance  entered  into  pursuant  to  any  statute  or  statutes  for 
the  prosecution  and  trial  of  any  appeal  shall  be  deemed  to  be  forfeited  by 
such  agreement  as  aforesaid  for  the  statement  of  a  special  case  without 
previously  going  to  the  court  of  quarter  sessions,  or  by  any  submission  to 
arbitration  under  the  provisions  of  this  Act. 
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17.  And  whereas  by  the  Levy  of  Fines  Act,  1822,  provision  is  made  for  3  Geo.  4, 
authorizing  the    levying   and  recovery  of  fines,   issues,  amerciaments,  and  °- 
forfeited   recognizances,   set,   imposed,  lost,  or  forfeited   by  or  before  any 
justice  or  justices  of  the  peace  in  England  :  And  whereas  it  is  expedient  that 

the  subsequent  proceedings  in  such  cases  should  be  uniform  :  Be  it  enacted,  Recovery  of 
that  the  proceedings  subsequent  to  such  authority  given  for  so  levying  and  ;„,    'ggf|  ^V 
recovering  as  aforesaid  shall  and  may  be  the  same  in  all  respects,  in  the  case  justices, 
of  such   fines,  issues,  and  amerciaments,  as  are   by  the  said  Act   provided, 
permitted,  and  required  in  the  case  of  such  forfeited  recognizances. 

18.  In  all  cases  where  any  order  shall  be  made  by  any  court  of  quarter  Enforcement 
sessions,  it  shall  be  lawful  for  the  ('ourt  of  Queen's  Bench,  or  for  any  judge  of  orders 

of  that  court  at  chambers,  upon  the  application  of  any  person  entitled  to  }-,y  certiorari, 
enforce  such  order,  and  upon  the  production  of  a  copy  of  such  order  under 
the  hand  of  the  clerk  of  the  peace  or  his  deputy,  and  upon  proof  of  refusal 
or  neglect  to  obey  such  order,  to  order  and  direct  such  order  of  the  court  of 
quarter  sessions  to  be  removed  into  the  said  Court  of  Queen's  Bench,  and 
thereupon  such  order  shall  be  of  the  same  force  and  effect,  and  may  be 
enforced  in  the  same  manner,  as  a  rule  made  by  the  said  Court  of  Queen's 
Bench;  and  all  the  reasonable  costs  and  charges  attendant  upon  such  applica- 
tion and  removal  shall  be  recoverable  in  like  manner  as  if  the  same  were 
part  of  such  order. 

19.  ]N"othing  in  this  Act  contained  shall  extend  to  Scotland  or  Ireland.         Extent  of 

Aft. 

20  and  21.   ^Repealed,  38  cC-  39  Vkt.  c.  6(5  (S.  L.  R.).] 


THE  POOE  LAW  (PAYMENT  OF  DEBTS)  ACT,  1859. 
(22  &  23  Vict.  c.  49.) 

An  Act  to  provide  for  the  Payment  of  Debts  incurred  by  Boards  of  Guardians 
in  U)iions  and  Parishes  and  Boards  of  Manacjement  in  School  Districts. 

[13th  August  1859.] 

1.  With  respect  to  any  debt,  claim,  or  demand  which  may,  be  lawfully  When  debts 
incurred  by  or  become  due  from  the  guardians  of  any  union  or  parish,  or  in  future^are 
the  board  of  management  of  any  school  or  asylum  district,  such  debt,  claim, 

or  demand  shall  be  paid  within  the  half  year  in  which  the  same  shall  have 

been  incurred  or  become  due,  or  within  three  months  after  the  expiration  of 

such  half  year,  but  not  afterwards  ;  the  commencement  of  such  half  year  to 

be  reckoned  from  the  time  when  the  last  half  year's  account  shall  or  ought 

to  have  been  closed  according  to  the  order  of  the  Poor  Law  Commissioners 

or  Poor  Law  Board  :   Provided,  that  the  Poor  Law  Board,  by  their  order,  Power  to  the 

may,  if  they  see  fit,  extend  the  time  within  which  such  payment  shall  be  made  Poor  Law 

for  a  period  not  exceeding  twelve  months  after  the  date  of  such  debt,  claim,  ^^^^^^i^  ^j^^ 

or  demand.  time. 

2.  [Repealed,  38  &  39  Vict.  c.  66  (S.  L.  R.).] 

3.  Where  any  sum  shall  have  been  or  shall  be  borrowed  by  any  guardians  Time  for 

or  managers,  and  the  debt   shall  have  been  or  shall  be  charged  by  the  said  JgJ^g^hl^ged 
guardians  upon  the  poor  rates,  under  the  authority  of  any  statute,  and  the  on  the  rates, 
same  shall  be  made  payable  on  a  day  certain,  the  time  of  limitation  pre- 
scribed by  this  Act  for  payment  of  debts  shall  commence  on  that  day  ; 
where  it  shall  not  have  been  made  payable  on  any  day  certain,  then  on  the 
expiration  of  twelve  months  from  the  day  when  the  money  was  advanced  ; 
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and  in  the  case  of  any  debt  repayable  by  instalments,  each  instalment  shall 
be  payable  within  one  year  next  after  the  day  when  the  same  shall  fall 
due  ;  unless  the  said  board  shall  in  any  of  the  cases  provided  for  in  this 
section  allow  an  extension  of  the  time  for  the  payment  not  exceeding  six 
months  ;  and  the  interest  payable  in  every  case  hereby  provided  for  shall 
be  payable  within  the  like  times  only  as  the  principal. 

4.  If  any  person  claiming  any  debt  or  demand  shall  have  commenced  or 
shall  hereafter  commence  proceedings  in  any  court  of  law  or  equity,  or 
before  any  justice  or  other  competent  authority,  within  the  time  herein- 
before limited,  or  within  the  time  to  which  the  Poor  Law  Board  may  grant 
extension,  and  shall  with  due  diligence  prosecute  such  proceedings  to  judg- 
ment or  other  final  settlement  of  the  question,  such  judgment  shall  be 
satisfied  by  the  guardians  or  managers  against  whom  or  against  whose  officer 
the  same  may  be  brought,  notwithstanding  that  such  judgment  may  be 
recovered  or  such  final  settlement  arrived  at  after  the  expiration  of  the 
period  herein-before  provided  ;  and  all  proceedings  taken  by  mandamus 
or  otherwise  for  the  enforcing  of  such  judgment  without  delay  shall  be 
deemed  to  be  within  the  operation  of  this  section. 

5.  Where  the  guardians  or  managers  shall  be  engaged  in  a  suit,  action, 
or  proceedings  in  any  court,  they  shall  not  be  required  by  any  rule  of  law 
or  provision  herein  contained  to  pay  the  bill  of  costs  of  any  solicitor  or 
attorney  retained  by  them  for  the  purpose  thereof,  until  the  final  determi- 
nation of  such  suit  or  proceeding,  or  until  he  shall  cease  to  be  so  retained 
by  or  for  them  therein  ;  but  the  bill  of  costs  of  such  solicitor  or  attorney 
shall  be  duly  taxed  and  paid  within  the  term  of  one  year  next  after  such 
final  determination  of  the  said  suit,  proceeding,  or  retainer,  and  not  after- 
wards, unless  the  Poor  Law  Board  shall  authorize  an  extension  of  time 
not  exceeding  six  months  ;  provided,  that  if  the  said  solicitor  or  attorney 
take  proceedings  for  the  recovery  of  his  bill  within  such  time  or  the 
extension  thereof,  he  shall  in  such  case  have  the  same  right  to  be  paid  as 
in  section  four  ;  provided  also,  that  nothing  herein  contained  shall  prevent 
the  guardians  or  managers  from  paying  money  at  any  time  on  account  of 
the  suit  or  proceeding. 

6.  Xo  call  or  order  for  contribution  made  by  any  guardians,  nor  any 
poor  rate  made  to  meet  such  call  or  order,  shall  be  deemed  to  be  illegal 
on  the  ground  that  the  same  is  made  to  provide  for  any  debt,  claim,  or 
demand,  the  pajment  whereof  is  authorized  by  this  Act,  or  on  the  ground 
that  the  said  call  or  order  for  contribution  includes  a  balance  due  from  any 
parish  or  parishes  at  the  time  when  the  half-yearly  accounts  are  made  up 
and  balanced  as  aforesaid  :  Provided  always,  that  when  the  fund  out  of 
which  any  such  debt,  claim  or  demand  should  have  been  discharged  shall 
have  been  already  paid  by  any  parish  to  the  board  of  guardians  of  any 
union,  and  shall  not  have  been  applied  for  that  purpose,  any  funds  which 
may  be  required  to  be  again  contributed  to  discharge  such  debt,  claim  or 
demand,  shall  be  levied  on  each  parish  in  the  union  in  proportion  to  the 
rateable  value  of  each  such  parisli. 

7.  The  words  used  in  this  Act  shall  be  construed  in  like  manner  as  the 
same  words  are  directed  to  be  construed  by  the  Poor  Law  Amendment 
Act,  1S.S4,  or  any  subsequent  Act  amending  or  explaining  the  same. 
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THE    POOK    BATES    EECOVERY    ACT,    1862. 
(25  &  26  Vict.  c.  82.) 

A)i  Act  for  the  more  econoiulcal  Recorery  of  Poor  Rates  and  other  Lacal  Rates 
aud  Taxes.  [7th  August  1862.] 

1.  Where  any  number  of  local  rates  and  taxes,  whether  of  the  same   or  Consolidation 

of  different  kinds,  are  due   from   the  same  person,  the  rates  and  taxes  so  .    V^'^^^^^  " 

^  .  ings  tor  the 

due  may  be  included  in  the  same  information,  complaint,  summons,  order,  recovery  of 

warrant,  or  other  document  required  bj^  law  to  be  laid  before  justices  or  to  rates, 
be    issued  by  justices  ;    and  every  such    document   as  aforesaid    shall,   as 
respects  each  rate  or  tax  comprised   in  it,  be  construed  as   a  separate  docu- 
ment ;  and  its  invalidity  as  respects  any  one  rate  or  tax  shall  not  affect  its 
validity  as  respects  any  other  rate  or  tax  comprised  in  it  : 

Xo  costs  shall  be  allowed  in  respect  of  several  informations,  complaints, 
summonses,  orders,  warrants,  or  other  such  documents  as  aforesaid,  in  cases 
where,  in  the  opinion  of  the  justices  or  court  having  jurisdiction  over  the 
said  costs,  one  information,  complaint,  summons,  order,  warrant,  or  other 
document  as  aforesaid  might  have  sufficed,  regard  being  had  to  the  provisions 
of  this  Act. 


THE    UNION    ASSESSMENT    COMMITTEE    ACT,    1862. 
(25  &  26  Vict.  c.  103.) 

An  Act  to  amend  the  Law  relating  to  Parochial  Assessmoits  in  Enr/land. 

[7th  August,  1862.] 
WIIEKEA^^  it  is  expedient  that  more  effectual  provision  should  be  made  for 
securing  uniform  and  correct  valuations  of  parishes  in  the  unions  of  England  : 

1.  The  words  used  in  this  Act  shall  be  construed  in   like  manner  as  the  Interpre- 
words  contained   in   the  Poor  Law  Amendment  Act,    1834,  and   the  word 

"  committee  "  shall  signify  the  assessment  committee  provided  for  by  this       „ ''      i   •    > 

Act  ;  and   this  Act  shall   be   termed   "  The   Union  Assessment  Committee  ^,,      ^  ^.. 

'  hhort  title. 

Act,  1862." 

2.  The  board  of  guardians  of  every  union  formed  under  the  Poor  Law  Appointment 
Amendment  Act,  1834,  shall,  in  every  year,  at  their  first  meeting  after  the  g^jj^^-ij^^gg  iy„ 
annual  election  of  guardians,  appoint  from   among  themselves  any  number  board  of 

not  less  than  six  nor  more  than  twelve  to  be   a  committee,     ...     to  be  guardians, 
called    the  assessment    committee  of    the  union,  for  the  investigation  and 
supervision  of  the  valuations  to  be  made  as  herein-after  mentioned  within 
such  union,  and  for  the  performance  of  such  said  acts  and  duties  as  herein- 
after mentioned  :     .     .     .  (r). 

This  section  [3.  Where   any  union  shall  have  the  same  bounds  as  a  Where  union 

repealed  as       municipal  borough,  the  clerk  to  the  guardians  of  such  union  has  the  same 
to  Metro-        shall,  upon  the   appointment  of  the  assessment  committee,  i-,orough, 
polis  (.'•)-         if  directed  by  the  said  guardians  to  do  so,  transmit  in  writ-  names  of 
ing  the  names  of    the   persons  so   appointed   to  the   town  assessment 
council  of  such  borough  ;  and   such   council  may  thereupon,  if  they  think  ^^  y^^  trans- 
fit,  appoint   from  themselves  a  certain   number,  not  exceeding  the   number  mitted  to 

(r)   Word-!    omitted    (relating    to    cx-otHcio    guardians)    repealed    by    the    Local 
(iovernnient  Act,  18it4  (.56  &  .57  Vict.  c.  7H),  s.  8i). 

(./•)  Repealed,  as  to  tlie  "  metropolis  "  only,  by  32  &;  33  Vict.  c.  67,  s.  77,  infra. 


744 


STATUTES. 


[aPP.  II. 


town  fOUUC 
Avho  may 
ai>])oint 
additional 
iiieiiiher«. 


Provision 
in  case  of 
neglect  to 
appoint. 

{Supply  of 
vacancies. 


Continuing 
members  may 
act  during 
vacancies. 

Extent  of 

committee's 

authorit\'. 

Meetings, 
wlien  and 
where  to  l)e 
held,  etc. 


11,  appointed  by  the  board  of  guardians,  who  shall,  until  they  respectively 
cease  to  be  members  of  the  town  council  or  decline  to  act,  forthwith  form 
part  of  the  assessment  committee  for  such  union  ;  and  the  said  council  may 
from  time  to  time  supply  any  vacancies  in  the  number  of  persons  appointed 
by  them.] 

4.  If  the  guardians  shall  neglect  or  be  prevented  from  making  such 
appointment  at  the  meeting  above  specified,  the  Poor  Law  Board  shall  by 
their  order  appoint  some  other  day  on  which  the  guardians  shall  make  such 
appointment. 

5.  If  any  .  .  .  guardian  being  a  member  of  the  committee  cease  to 
be  guardian,  or  resign  his  seat  at  such  committee,  or  die,  or  become 
incapable  of  acting  as  such  member,  the  board  of  guardians  shall  with  all 
convenient  speed  appoint  a  .  .  .  guardian  ...  to  supply  the 
vacancy  (//). 

6.  During  any  vacancy  in  any  assessment  committee  the  other  or  continu- 
ing members  of  such  committee  may  act,  and  shall  have  the  same  powers 
and  jurisdiction  as  if  no  such  vacancy  had  happened. 

7.  The  authority  of  the  committee  appointed  for  any  union  under  this 
Act  shall  extend  over  every  parish  comprised  in  such  union. 

8-  The  committee  shall  hold  their  first  meeting  at  the  board  room  of  the 
union  on  a  day  to  be  fixed  by  the  board  of  guardians  ;  and  the  subsequent 
meetings  of  the  committee  shall  be  holden  at  such  times  and  at  such  place 
and  upon  such  notice  and  requisition  as  they  .shall  from  time  to  time 
appoint  ;  and  any  guardian  of  the  union  may  be  present  at  any  meeting  of 
the  committee,  but  shall  not  be  entitled  to  take  part  in  the  proceedings 
thereof. 


IMajority  and 
quorum  at 
meetings. 


Committee 
may  employ 
anrl  pay 
clerk. 


9.  All  acts,  orders,  matters,  and  things  by  this  Act  authorized  or  directed 
to  be  made  or  done  by  the  committee  may  be  made  or  done  by  the  major 
part  of  the  members  of  such  committee  who  shall  be  present  at  a  meeting, 
the  whole  number  present  together  at  such  meeting  not  being  less  than 
three,  and  not  less  in  any  case  than  one-third  of  the  whole  number  of 
which  such  committee  consists  ;  and  when  upon  any  question  there  shall  be 
an  equality  of  votes,  the  presiding  chairman  shall  have  a  second  or  casting 
vote. 

10.  The  committee  shall  employ  the  clerk  or  assistant  clerk  of  the  board 
of  guardians  as  their  clerk,  with  such  remuneration  for  his  services  as  the 
Poor  Law  Board  shall  sanction. 


Proceedings  H-   The  committee  shall  cause  a  minute  of  their  proceedings,  and  of  the 

to  be  entered  names  of  the  members  who  attend  each  meeting,  to  be  duly  made  from  time 


in  hooks  and 
signed  ; 


such  entries 
evidence. 


to  time  in  books  to  be  provided  for  that  purpose,  which  shall  be  kept  by 
their  clerk  under  their  superintendence  ;  and  every  such  entry  shall  be 
signed  by  the  presiding  chairman  of  the  assessment  committee  present  at 
the  meeting  at  which  the  proceeding  took  place  (z)  ;  and  such  entry, 
purporting  to  be  so  signed,  shall  be  received  as  evidence  in  all  courts,  and 
before  all  judges,  justices,  and  others,  without  proof  of  such  meeting 
having  been  duly  convened   or    held,   or    of    the   persons    attending   such 

(.'/)  ^Vords  omitted  (relating  to  r,r  offif/n  guardians)  repealed  l)y  the  Local  Govern- 
ment Act,  18'J-l  (56  ic  57  Vict.  c.  73),  s.  89. 

(r)  Amended,  as  to  the  '•metropolis"  onlv,  by  32  &:  33  Vict,  c  t!7,  s.  74,  infrn, 
p.  783. 
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meeting  having  been  or  being  members  of  the  committee,  or  of  the  signa- 
tures of  the  members,  all  of  which  facts  shall  be  presumed  until  the  contrary 
be  proved  :  and  all  such  books  shall  at  all  seasonable  times  be  open  to  the  Books  to  be 

inspection  of  every  person  rated  to  the  relief  of  the  poor  in  any  parish  or  9?^"  *° 

JT  ,;   x^  inspection, 

place  in  the  union,  without  any  fee  being  demanded  for  such  inspection  ; 

and  all  such  persons  shall  be  entitled  at  all  seasonable  times  to  take  copies 

or  e^itracts  from  the  said  books,  without  paying  any  fee  for  the  same  ;  and 

if,  on  request  made  for  that  purpose,  the  clerk  of  the  committee  refuse  to 

permit  any  such  person  to  inspect  any   such   books,  or  to  take   copies  or 

extracts  therefrom,  as  aforesaid,  such  clerk  shall  for  every  such  offence  be 

liable  to  a  penalty  not  exceeding  five  pounds,   upon   a   summary  conviction 

for  the  same  before  two  justices  of  the  peace. 

12.  The    board    of    guardians    shall    in    the    month    of    April    in    every  Proceedings 
year    report    the    proceedings  of   their  assessment  committee  to  the  Poor  °^  comniit- 
Law  Board.  reportwb 

13.  The  committee  by  their  order  may  from  time  to  time  require  the  Committee 

overseers,  assistant  overseers,  constables,  assessors,  collectors,  and  any  other  "^^3'  recjuu'e 
.  1        r.  ,       ,  p  returns  rrom 

persons  having   the   custody  of  any  books  of   assessment  of   any  taxes   or  overseers 

rates,   parliamentary  or  parochial,  or  of  the  valuations  of  any   parish,    or  etc.  ; 
having  the  collection  or  management  of  any  such  taxes  or  rates,  to  make 
returns  in   writing  to  the  committee,  at  such  times  and  places  as  they  may 
appoint,  of  all  such  particulars  as  they  may  direct  in  relation  to  such  taxes, 
rates,  or  valuations,  or  any  property  included  therein,  so  far  as  relates  to 
the  union   for  which  they  act,  and  may  require   the  persons    having    the 
custody  of   any   such   books  as    aforesaid    to    make    and    transmit    to    the 
committee  copies  of  or  extracts  from  such  books,  or  to  permit  such  copies  or 
extracts  to  be  made  by  such  persons  as  the  committee  may  in  that  behalf 
direct  ;  and  may  from  time  to  time  require  any  persons  having  the  custody  and  may 
of  any  such  books,  or  the  collection  or  management  of  any  such  taxes  or  rates  require  pro- 
as aforesaid,  to  attend  before  them  at  a  time  and  place  to  be  mentioned  in  j^^qJ-j,   ^^^ 
the  order  in  this  behalf,  and  to  produce  all  parochial  and  public  books  of  and  examine 
assessment,  rates,  rate  books,  valuations,  apportionments,  tithe  and  other  persons 
maps,  plans,  surveys,  and  other  public  documents  in  their  custody  or  power,  ][3g£Qj.g  th'em 
and  may  examine    all   persons   who  shall   attend    before    them  :    Provided 
always,   that  nothing   herein  contained  shall  authorize    the   production    of 
valuations  or  assessments  which  by  any  provision  of  law  at  present  are  not 
suffered  to  be  made  public. 

This  section  [14.  Subject  to  any  order  as  herein-after  referred  to  which  Overseers 

repealed,  as       may  be  made  by  the  committee,  the  overseers  of  each  parish  to  prepare 
to  Metro-         in  the  union  shall,  within  three  calendar  months  after  the  jj^^^ 
polis  (ii).         appointment  of   such  committee,  make    a    list    of   all    the 
rateable  hereditaments  in  such  parish,  with  the  annual  value 
thereof  respectively  in  so  much  of  the  form  shown  in  the  schedule  annexed 
to  the  Act  sixth  and  seventh  William  the  Fourth,  chapter  ninety-six,  as  is 
set  out  in  the  schedule  to  this  Act  ;  and  unless  such  overseers  think  that  the 
valuation   then  last  acted  upon  in  assessing  the  rate  for  the  relief  of  the 
poor   con-ectly  shows  the  full  annual  rateable  value  of  all  such  heredita- 
ments, they  shall  revise  such  valuation,  and  such  overseers  shall  sign  every 
list    so  made   by  them   as   aforesaid,  and   such    list   shall    be   styled    ''  the 
valuation  list."] 

(rt)  Repealed,  as  to  the  "  metropolis  "  only,  by  32  &;  8.3  Vict.  c.  67,  s.  77,  Infra. 
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This  section  [15.  The  gross  estimated  rental  for  the  purpose  of  the 

repealed  as      schedule  to  this  Act  shall  be  the  rent  at  which  the  heredita- 
to  Metro-       ment  might  reasonably  be  expected  to  let  from  year  to  year, 
polls  (b).        free  of  all  usual  tenants  rates  and  taxes,  and  tithe  commuta- 
tion   rentcharge,    if   any :     Provided,    that   nothing    herein 
contained   shall   repeal  or  interfere   Avith   the  provisions   contained   in    the 
first  section  of  the  said  Act   (six  and  seven  William  the  Fourth,   chaipter 
ninety-six),  defining  the  net  annual  value  of  the  hereditaments  to  be  rated.] 

16.  The  committee  by  their  order  may  from  time  to  time  enlarge  the 
time  within  which  the  first  valuation  lists  under  this  Act  shall  be  made  by 
the  overseers  of  all  or  any  of  the  parishes  in  the  union,  and  for  ensuring  a 
uniform  and  correct  valuation  of  every  parish  in  the  union  may  direct  that 
any  existing  valuation  of  the  rateable  hereditaments  in  any  parish  be 
revised,  in  whole  or  in  part,  or  a  new  valuation  of  such  hereditaments  be 
made  by  the  overseers  ;  or  the  committee  may,  with  the  consent  of  the 
board  of  guardians  of  the  union,  after  notice  shall  have  been  sent  to  every 
guardian  thereof,  in  any  case  appoint  some  person  for  either  of  the  purposes 
aforesaid,  and  may  direct  such  person  to  make  and  sign  the  valuation  list 
instead  of  the  overseers  :  and  every  valuation  list  so  made  and  signed  shall 
be  delivered  by  such  person  to  the  overseers  of  the  parish  to  which  the  same 
relates. 


Valuation 
lists  to  he 
deposited  for 
inspection, 
and  after- 
wards trans- 
mitted to  the 
committee. 


Ohjeotions 
to  valuation 
list. 


Part  within  17.  The  valuation  list  for  each  parish,  made  and  signed  l)'y 

brackets       the  overseers,  or  delivered  to  them,  as  herein-before  provided, 

repealed,  as     shall  be  deposited   by    the  overseers  in    the    place    in  such 

to  Metro-       parish  in  which   rate  books  are   deposited  or  kept,   [and    a 

polis  (//).       copy  of  such  valuation  list  shall  be  forthwith  delivered  to 

the  board  of  guardians,]   and  the  overseers  shall  give  puljlic 

notice  of  the  deposit  of  such  list  on  the  Sunday  next  following  the  deposit 

of  such  list  ;  and  such  notice  shall  be  given   in  the  same  manner,  and  all 

persons  assessed  or  liable  to  be  assessed  to  the  relief  of  the  poor  of  such 

parish  shall  have  the  like  right  of  inspecting,  and  of  demanding  and  taking 

copies  of  and  extracts  from  such  list,  as  in  the  case  of  a  poor  rate  allowed 

by   the  justices  ;  and   the  overseers   shall,   at    the    expiration  of   fourteen 

days   (c)  from   the   time  of  the  notice   given  of   the   deposit  of  such  list, 

transmit  the  same  to  the   committee  ;  and  any  overseer  or  other  ratepayer 

within  the  union  shall  have  the  right  of  inspecting  and  taking  copies  of  and 

extracts  from  any  of  the  lists  so  transmittetl. 

18.  Any  overseer  or  overseers  of  any  parish  in  any  union  who  shall  have 
reason  to  think  that  such  parish  is  aggrieved  by  the  vakiation  list  of  any 
parish  within  such  union,  or  any  person  who  may  feel  himself  aggrieved  by 
any  valuation  list  on  the  ground  of  unfairness  or  incorrectness  in  the  valua- 
tion of  any  hereditaments  included  therein,  or  on  the  ground  of  the  omission 
of  any  rateable  hereditament  from  such  list,  may  at  any  time  after  the 
deposit  as  aforesaid  of  such  list,  and  liefore  the  expiration  of  twenty-eight 
days  {(l)  after  the  notice  of  the  deposit  as  aforesaid,  give  to  the  committee 
and  to  the  overseers  a  notice  in  writing  of  his  objection,  specifying  the 
grounds  thereof,  and,  where  the  ground  of  any  objection  shalLbe  unfairness 
or  incorrectness  in  the  valuation  of  any  hereditament  in  respect  of  which 

(h)  Kepealed.  as  to  the  "  metropolis  "  only,  by  32  &;  33  Vict.  c.  P7,  s.  77.  i/i/rt/.  p.  783. 

(V)   As  to  '-metropolis."  see  32  &  33  Vict.  c.  fi7,  s.  42(2),  hifrti,  p.  773.' 

(rf)  Twenty-tive  days  in  metropolis  ;  see  32  &  33  V5ct.  c.  fi7.  s.  42  (3),  infra,  p.  773. 
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any  person,  other  than  the  person  objecting,  is  liable  to  be  rated,  or  the 
omission  of  such  hereditament,  also  give  notice  in  writing  of  such  objection, 
and  of  the  ground  thereof,  to  such  other  person. 

19.  The  committee  shall  hold  such  meetings  as  they  may  think  necessary  Committee 
for  hearing  objections  to  the  valuation  lists,  and  shall,  twenty-eight  days  at  fo  hold  meet- 
least  before  holding  every  meeting  for  hearing  objections  to  valuation  lists,  objections 
other  than  meetings  by  adjournment,  cause  notice  of  such  meeting  to  be 

given  to  the  overseers  of  the  several  parishes  to  which  such  lists  relate  ;  and 
such  overseers  shall,  on  the  Sunday  next  following  the  receipt  of  such  notice, 
publish  the  same  in  the  manner  in  which  notice  of  a  rate  allowed  by  justices 
is  by  law  required  to  be  given  ;  and  the  committee  may  at  any  such  meeting 
hear  and  determine  such  objections,  or  may  frem  time  to  time  adjourn  any 
such  meeting,  and  adjourn  or  postpone  the  hearing  or  further  hearing  and 
determination  of  any  such  objections,  and  may,  where  they  think  fit,  direct 
notice  of  any  such  objections  to  be  given  by  the  overseers  or  by  the  persons 
objecting  to  third  parties  before  the  further  hearing  thereof  ;  but  the  com- 
mittee shall  not  be  required  to  hold  a  meeting  for  hearing  objections  to  the 
valuation  list  of  any  parish,  unless  such  notice  in  writing  as  herein-before 
mentioned  of  some  objection  or  objections  thereto  have  been  given  to  the 
committee  ;  and  where  a  meeting  is  holden  for  hearing  oljjections  to  the 
valuation  list  of  any  parish,  the  committee  shall  not  hear  any  objection  to 
such  valuation  list  unless  such  notice  as  aforesaid  of  such  objection  have  been 
given  to  the  committee  and  to  the  overseers,  and,  where  the  ground  of  such 
objection  is  unfairness  or  incorrectness  in  the  valuation  of  any  hereditament 
of  any  other  person  than  the  person  objecting,  or  the  omission  of  such  here- 
ditament, also  to  such  other  person  by  the  person  objecting  ;  except  where 
the  overseers,  by  themselves  or  any  other  person  on  their  behalf,  and  in  the 
case  aforesaid  such  other  person  as  aforesaid,  by  himself  or  any  other  person 
on  his  behalf,  consent  to  the  hearing  of  such  objection  ;  and  in  such  case  the 
committee  may,  if  they  see  fit,  hear  the  same  ;  and  where  the  committee  see 
fit  to  hear  the  same,  they  shall  act  in  relation  thereto  in  like  manner  as  if 
notice  of  such  objection  had  been  duly  given. 

20.  The  committee  may,  whether  any  objection  be  or  be  not  made  to  any  Committee 
such  valuation  list,  and  either  before  or  after  any  meeting  for  hearing  objec-  "^^y  correct 
tions,  make  such  alterations  in  the  valuation  of  any  hereditaments  included  i-  .      „    , 

in  any  valuation  list,  and  insert  therein  any  rateable  hereditament  omitted  when  cor- 
therefrom,  and  make  such  corrections  in  names,  descriptions,  and  particulars  rected  shall 
in    any  valuation  list,  and  upon   such   information  as   to  them   may   seem  >,.y^^„ 
sufficient,  and  may,  with  the  consent  of  the  guardians  as  aforesaid,  appoint  or 
employ  a  person  to  survey  and  value  the  rateable  hereditaments  comprised  in 
any  such  valuation  list  or  any  of  them,  or  omitted  therefrom,  or  may  take 
such  other  means  as  they  may  think  necessary  for  ascertaining  the  correctness 
thereof  ;    and  when   the   committee   have   heard   and    determined   all   such 
objections    as    aforesaid,  and   have   made   such    alterations,   insertions,  and 
corrections  in  any  valuation  list  as  to  them  may  seem  proper,  they  shall 
approve   the  same  under  the  hands  of   three   members   of   the   committee 
present  at  the  meeting  at  which  the  same  is  approved,  with  the  date  of  such 
approval. 

21.  Where  the  committee  make  any  alteration  in  the  valuation  of  any  Valuation 
hereditaments  included  in,  or  insert  therein  any  rateable  hereditament  omitted  bst  when 
from,  any  such  valuation  list,  they  shall  cause  such  valuation  list,  with  such  ^   ^^^''     °    ® 
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deposited  for  alteration  or  insertion,  to  be  deposited  for  inspection  in  manner  herein-before 
inspec  on,  provided  concerning  the  valuation  list  made  by  or  delivered  to  the  overseers, 
and  shall  cause  the  like  notice  to  be  given  of  such  deposit  as  is  required  in 
the  case  of  a  valuation  list  so  made  or  delivered  as  aforesaid,  and  shall  appoint 
a  day,  not  less  than  seven  daj's  nor  more  than  fourteen  days  from  the  re- 
deposit  of  such  valuation  list,  for  the  hearing  of  any  objections  to  the  valua- 
tion list  as  so  altered  ;  and  when  the  committee  have  heard  and  determined 
any  such  objections,  or  have  made  such  further  alterations,  insertions,  and 
corrections  in  such  valuation  list,  they  shall  approve  the  same  in  manner 
herein-before  provided. 


If  on  appeal 
a  rate  is 
amended,  tlie 
valuation  list 
to  be  altered. 


Custody,  etc. 
of  valuation 
list  after 
approval. 


Lists  to  be 
deemed 
valuation 
lists  in  force. 


Overseers  to 
prepare  sup- 
plemental 
valuation 
lists  in  case 
of  additions 
to  or  altera- 
tions in  the 
rateable  pro- 
perty of  the 
parish. 


This  section  [22.  In  case  any  ratepayer  shall   under  the  existing  law 

repealed  as      appeal  to  the  special  sessions  or  quarter  sessions  against  any 

to  Metro-        rate  made  for  the  relief  of  the  poor  in  any  parish,  and  the 

polls  (c).        result  of  such  appeal  shall  be  to  amend  the  rate  appealed 

against,  the  assessment  committee  shall  alter  the  valuation 

list  of  the  said  parish  in  conformity  with  the  decision  so  made.] 

This  section  [23.  Every  valuation  list,  when  approved  by  the  committee, 

repealed  as      shall  be  delivered  to  the  overseers  of  the  parish  to  which  the 

to  Metro-        same  relates,  and  shall  be  preserved  at  the  like  place  and  in 

polls  {r).         the  like  custody,  and  be  subject  to  the  like  resort  thereto,  and 

be  delivered  over  from  time  to  time  in  like  manner,  as  the 

books  are  wherein  rates  and  assessments  for  the  relief  of  the  poor  for  the 

same  parish  are  entered,  and  shall  be  produced  by  the  overseers  before  the 

justices,  upon  application,  for  the  allowance  of  rates,  and  at  the  special  or 

general  or  quarter  sessions  when  any  appeal  is  to  be  heard,  and  also  at  such 

times  and  places  as  the  committee  may  from  time  to  time  direct.] 

This  section  [24.  Every  valuation  list  approved  by  the  committee,  and 

repealed  as      delivered  to  the  overseers  of  the  parish  to  which  the  same 
to  Metro-        relates,  shall,  with  and  subject  to  the  alterations  and  additions 
polls  (e).        for  the  time  being  made  therein  or  thereto  by  any  supple- 
mental  valuation   lists   so   ajiproved    and    delivered,   be    the 
valuation  list  in  force  in  such  parish,  except  in  the  case  of  any  parish,  as  is 
herein -after  referred  to,  in  which  the  poor  rate,  or  assessment  for  the  poor 
rate,  is  made  under  the  authority  of  a  local  Act,  until  a  new  valuation  list 
in  substitution  for  the  same  be  approved  and  delivered  in  like  manner.] 

This  section  [25.  When  and  so  often  as  any  property  not  included  in  the 

repealed  as      valuation  list  in  force  in  any  parish  becomes  rateable,  or 
to  Metro-        where,  by  reason  of  any  alteration  in  the  occupation  of  any 
polls  (e).        property  included  in  sucli  list,  such  property'  becomes  liable 
to  be  rated  in  parts  not  mentioned  in  such  list  as  rateable 
hereditaments  and  separately  valued  therein,  and  when  and  so  often  as  it 
shall  appear  to  the  overseers  that  any  rateable  property  included  in  such  list 
has  been  increased  or  reduced  in  value  since  the  valuation  thereof,  whether 
by  building,  destruction   of   building,  or  other  alteration   in  the  condition 
thereof  or  otherwise,  the  overseers  of  the  parish  in  each  of  the  cases  aforesaid 
shall,  as  soon  as  conveniently  may  be,  make  a  supplemental  valuation  list 
showing  the  annual  rateable  value  according  to  the  judgment  of  the  over- 
seers of  the  property  so  become  rateable,  or  of  the  parts  so  become  liable  to 
be  rated  separately,  or  of  the  property  so  increased  or  reduced  in  value,  as 
the  case  may  be.] 

('')  Repealed,  as  to  the  "  metropolis  "  only,  by  32  &  33  Vict.  c.  67,  s.  77,  infra. 
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This  section  [26.  The  committee  by  their  order  may  from  time  to  time,  Committee 

repealed  as       where    they   see  fit,   upon   the    application    of    any   person  ^}^y  irom 

■««■  •        111  1       •       1-     •      /         ■  -11  tune  to  time 

to  Metro-        aggrieved  by  the  valuation  list  in  force  in  anj' parish,  or  where  direct  new 

polls  (/').        they  themselves  think   the    same  expedient,  direct    a  new  vahiation, 

valuation  of  all  or  any  of  the  rateable  hereditaments  in  such  ^""^^  "®^  °^'  , 
•  1  1  1      ,  •        1  •  J    •  1    ,  •  i    ,  •        n  1         1       •        1  •  supplemental 

parish,  and  a  new  valuation  list  in  substitution  tor  such  valuation  list  as  valuation 

aforesaid,  or  a  supplemental  list  in  substitution  for  any  part  thereof  or  in  lists. 

addition  thereto,  to  be  made  by  the  overseers  ;  or  the  committee  may,  with 

such  consent  as  aforesaid,   appoint  a  person  for  such  purposes  ;   and   the 

committee  may,  in  directing  such  new  valuation  and  the  making  of  such  new 

or  supplemental  valuation  list,  give  and  make  all  such  or  the  like  directions 

and  provisions  in  relation  thereto  as  they  are  authorized  under  this  Act  to 

give  and  make  in  relation  to  the  valuations  and  valuation  lists  first  directed 

and  authorized  to  be  made  under  the  Act.] 

This  section  [27.  All  the  provisions  of  this  Act  in  relation  to  signature,  Provisions  as 

repealed  as       deposit,  objections,  approval  and  otherwise  concerning  the  *?  ^^^.t-  valua- 
to  Metro-        valuation  list  first  directed  and  authorised  to  be  made  under  j^p^jy  ^q  j^„™ 
polls  (/).        this  Act  of  the  rateable  hereditaments  in  any  parish,  shall  be  and  supple- 
applicable  to  every  new  or  supplemental  valuation  list  to  be  mental  lists. 
made  under  this  Act.] 

Part    within         28.    [In  every  parish  where  a  valuation  list  under  this  Act  Afteravalua- 

brackets         has  been  approved  and  delivered  to  the  overseers,  no  rate  for  ^^^^  list  is 
repealed  as      the  relief  of  the  poor,  or  other  rate  which  by  law  is  required  j,^^g  ^^  l^g  ^^ 
to  Metro-        to  be  based  upon  the  poor  rate,  shall  be  of  any  force,  unless  force  unless 
polls  (/).       the  hereditaments  included  in  such  rate,  except  as  hereinafter  "i^'de  accord- 
provided,  be  rated  according  to  the   annual  rateable  value  j^g^ 
thereof  appearing  in  the  valuation  list  in  force  in  such  parish  ;  and  instead 
of  the  declaration  required  by  the  second  section  of  the  said  statute  of  the  6  &  7  Will.  4 
sixth  and  seventh  years  of  William  the  Fourth,  chapter  ninety-six,  the  over-  c.  96,  s.  4. 
seers  shall,  before  the  rate  shall  be  allowed  by  the  justices,  sign  a  declaration 
according  to  the  form  set  forth  in  the  schedule  hereunto  annexed  :]  Provided 
always,   that  where  by  reason  of  any  alteration  in  the  occupation  of  any 
property  included  in  such  list  such  property  has  become  liable  to  be  rated  in 
parts  not  mentioned  in  such  list  as  rateable  hereditaments  and  separately 
rated  therein,  such  parts  may,  where  a  supplemental  valuation  list  showing 
the  annual  rateable  value  of  such  parts  has  not  been  approved  and  delivered 
as  herein-before  required,  and  whether  such  list  has  or  has  not  been  made,  be 
rated  according   to  such  amounts  as  shall  be  fair  apportioned  parts  of  the 
annual  rateable  value  appearing  in  such  valuation  list  in  force  as  aforesaid  of 
the  hereditaments  out  of  which  such  parts  have  been  constituted. 

This  section  [29.  The  provisions  of  section  twenty-eight  shall  not  apply  Saving  for 

repealed  as      to  any  poor  rate  made  by  any  vestry,   trustees,  guardians,  places  under 
to  Metro-        commissioners,  overseers,  or  other  persons  authorized  by  any 
polls  (./').       local  Act  to  make  the  rate  for  the  relief  of  the  poor  in  any 
parish,  or  the  assessment  on  which  such  rate  is  made.] 

30.  When  the  assessment  committee  for  any  union  shall  have  approved  In  computing 
valuation  lists  for  all  the  parishes  comprised  within  such  union,  the  guardians  amount  of 

„         V         •         •  i-        J.1-  i     £         i  •!     i-       J.     xi_  J!       1  contributions 

of  such  union,  in  computing  the  amount  of  contribution  to  the  common  fund  j. 

for  the  several  parishes,  shall  thenceforward  take  the  annual  rateable  value  fund  the 
(/)   Kepealed.  as  to  the  •'  metroiiolis"  only,  by  32  i5c  83  Vict.  c.  C7,  s.  77,  infra. 
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annual  rate-  of  tlie  property  in  such  parishes  respectively  from  the  valuation  lists  for  the 
f*tVV"^  '^  time  being  lastly  approved  of  for  such  parishes  respectively,  any  statute  to 
from  ap-  ^he  contrary  notwitlistanding  :   Provided,  that  in  case  any  parish  comprised 

proved  valua-  in  any  union  shall  receive  any  sum  of  money  as  a  contribution  in  aid  of  the 
ion  IS  s.         poor  rate  of  such  parish,  for  or  in  respect  of  government  property  within 
such  parish  and  used  for  public  purposes,  the  annual  value  of  such  property 
according  to  the  estimate  (if  any)  of  such  value  on  which  the  amount  of  the 
sum  of  money  so  received  is  computed,  or,  if  there  be  no  such  estimate,  then 
the  annual  value  of  such  property  estimated  in   the  nu:)de  provided  by  the 
(j  &  7  Will.  4,  Act  sixth  and  seventh  William  the  Fourth,  chapter  ninety-six,  for  making 
^-  ^^-  an  estimate  of  the  annual  rateable  value  of  property  liable  to  bo  rated  to 

rates  for  the  relief  of  the  poor,  shall  be  included  by  the  overseer  or  over- 
seers in  the  valuation  list  of  such  parish,  and  shall  be  added  to  the  annual 
rateable  value  of  the  property  in  such  parish  in  computing  the  amount  of 
contribution  to  the  common  fund  for  the  several  parishes  in  such  union. 

Copy  of  This  section  [31.  The  committee  shall  cause  a  copy  of  the  valuation 

list  to  1)  •  repealed  as      list  for  the  time  in  force  for  every  parish  in  the  union  to  be 

deposited  in  to  Metro-  made  and  deposited  at  the  board  room  or  other  convenient 
hoard  room.  polis  {{/).         place  to   be  appointed   by  the  board   of    guardians   in  the 

custody  of  the  clerk,  which  copy  shall  be  open  at  seasonable 
times  to  the  inspection  of  any  of  the  guardians  of  the  union,  and  of  any 
overseer  of  any  parish  within  the  union,  without  charge,  and  of  any  rate- 
payer within  the  union  on  payment  of  one  shilling,  .such  fee  to  be  carried  to 
the  account  of  the  common  fund.] 

Appeal  This  section  [32.  If  the   overseer  or    overseers  of  any  parish  in  any 

against  repealed  as       union  shall  have  reason  to  think  that  such  parish  is  aggrieved 

valuation  ^^  Metro-        Ijy  tlie  valuation  list  of  any  parish  within  such  union,  whether 

polls  (//).  it  be  on  the  ground  that  the  rateable  hereditaments  com- 
prised in  the  valuation  list  of  such  parish  are  valued  at  sums 
beyond  the  annual  rateable  value  thereof,  or  on  the  ground  that  the  rate- 
able hereditaments  comprised  in  the  valuation  list  of  some  other  parish  in 
such  union  are  valued  at  sums  less  than  the  annual  rateable  value  thereof,  it 
shall  be  lawful  for  such  overseer  or  overseers,  with  the  consent  of  a  vestry 
summoned  for  the  purpose  of  considering  the  expediency  of  giving  such  con- 
sent, to  appeal  to  the  quarter  sessions  for  the  county  or  borough  in  which  the 
greatest  number  of  parishes  belonging  to  the  union  is  situate,  or,  in  case  the 
number  of  parishes  in  any  two  or  more  such  jurisdictions  is  equal,  to  the  quarter 
sessions  for  the  county  or  borough  having  jurisdiction  over  the  parish  in 
which  the  workhouse  of  the  union  is  situate,  at  the  sessions  to  be  holden 
after  the  expiration  of  a  month  after  the  allowance  of  and  deposit  of  such 
valuation  list  as  aforesaid,  against  such  valuation  list  of  the  parish  which 
shall  appear  to  be  over- valued  or  under-valued  ;  and  if  in  any  case  any 
such  overseer  or  overseers  appeal  against  the  valuation  list  of  any  other 
parish  on  the  ground  that  the  rateable  [hereditaments  in  such  list  are  valued 
at  less  than  the  annual  rateal)le  value  thereof,  such  overseer  or  overseers 
shall  give  fourteen  clear  days  notice  in  writing  previous  to  the  first  day  of 
the  said  quarter  sessions  at  which;the  appeal  is  to  l)e  made  of  the  intention 
to  appeal,  and  the  grounds  thereof,  to  the  overseers  of  the  poor  of  such 
parish,  and  to  the  guardians  of  the  union  comprising  such  parish  ;  and  if  any 
overseer  or  overseers  of  any  parish  |  appeal  against  the  valuation  list  of  such 
parish  on  the  ground  that  thejrateuble  hereditaments  in  such  list  are  valued 

((/)  Kepealed,  as  to  the  "  metropolis''  only,  by  32  &;  33  Vict.  c.  G7,  s.  77,  infra. 
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beyond  the  annual  rateable  value  thereof,  such  overseer  or  overseers  shall 
give  fourteen  days  notice  in  vi'riting  previous  to  the  quarter  sessions  at  which 
the  appeal  is  to  be  made  of  the  intention  to  appeal,  and  the  grounds  thereof, 
to  the  guardians  of  the  union  in  which  such  parish  is  situate  ;  the  said  court 
shall  be  empowered  to  hear  and  determine  such  appeal,  and  either  confirm 
such  valuation  list,  or  correct  such  irregularities  or  inaccuracies  as  shall  be 
proved  to  exist  therein  as  to  them  may  appear  fair  and  just  ;  but  no  such 
valuation  list  shall  upon  such  appeal  be  quashed  or  destroyed  in  regard  to 
any  other  parish  unless  the  court  deem  it  necessary  to  proceed  to  the  making 
of  an  entire  new  valuation  list  as  herein-after  provided.] 

This  section  [33.  It  shall  be  lawful  for  the  court  of  quarter  sessions  Proceedings 

repealed  as       upon  any  such  appeal,  instead  of  hearing  the  said  appeal,  to  °'^  appeals. 

to  Metro-  adjourn  the  same,  and  to  order,  upon  the  application  of  the 

polis  (Ji).  appellant  or  respondent  in  such  appeal,  a  surveyor  valuation 

of  any  of  the  parishes  in  respect  of  which  such  appeal  shall 

be  made,  and  to  fix  the  next  or  some  subsequent  sessions  for  receiving  suc;h 

survey  or  valuation,  and  for  hearing  and  determining  such    appeal  ;    and 

such    court   shall   also   thereupon  appoint   a  proper  person    to    make   such 

survey  or  valuation  ;  and  the  person  so  appointed  shall  have  power,  with  or 

without  assistants,   to   enter   upon  and  survey,   measure,  and  value  all  the 

hereditaments  liable  to  be  assessed  to  the  rates  for  the  relief  of  the  poor 

within  the  parish  or  parishes  mentioned  in  such  order  ;  and  such  survey  and 

valuation  shall  be  reported  to  the  quarter  sessions  on  adjournment  fixed  as 

aforesaid  for  receiving  the  same,  and  the  court  then  and  there  assembled 

shall  hear  and  determine  the  said  appeal  in  the  manner  herein-before  set 

forth.] 

This  section  [34.  The  charges  and  expenses  of  any  such  survey  and  Costs  of  new 

repealed  as       valuation  so  ordered  shall  be  deemed  costs  in  such  appeal,  "^'^.luation  and 
to  Metro-  and  abide  the  event  thereof  ;  and  the  court   before  which 

polis  (7().  any   such   appeal  is  heard   and  determined  may  order  the 

costs  in  and  about  the  appeal  to  be  paid  by  either  the 
appellant  or  respondent  party,  as  they  in  their  discretion  may  think  fit  ;  but 
where  any  appeal  is  made  on  the  ground  that  the  rateable  hereditaments  of 
any  parish  comprised  in  the  valuation  list  of  such  parish  are  valued  beyond 
the  annual  rateable  value  thereof,  if  the  court  on  such  appeal  determine  in 
favour  of  the  appellants,  such  court  shall  ascertain  the  costs  and  charges 
incurred  by  such  appellants  in  and  about  such  appeal,  and  shall  order  the 
board  of  guardians  of  the  union  in  which  such  parish  is  situate  to  pay  the 
same  to  the  appellants  out  of  the  money  raised  for  the  connnon  fund  for  the 
several  parishes  in  such  union.] 

This  section  [35.  Nothing    herein    contained    shall     be    construed     to  Act  not  to 

repealed  as       prevent  the  owners  of  tenements  from  compounding  for  the  P^'^^^"^  coni- 

•  ,  position  for 

to  Metro-         rates  to  be  assessed  on  the  same,  in  such  manner  as  they  rates. 

polis  (h).  were  by  any  statute  or  statutes  enabled  to    do   before  the 

passing  of  this  Act.] 

This  section  [36.  Nothing  herein  contained  shall  extend  or  be  taken  to  Saving  of 

repealed  as       render  liable  to  be  rated  any  property,   or  any  person   in  exemptions 
to  Metro-  respect  of  any  occupation  not  now  by  law  rateable  of   any  i-uies  of 

polis  (/()  property,  or  to  deprive  any  property,  or  the  occupier  of  any  rating,  etc. 

property,  of  the  benefit  of  any  exemption,  in  whole  or  in 
part,  to  which  such  property  or  occupier  is  now  by  law  entitled,  from  any 

(//)  Uepealed,  as  to  the  •'  metfopolis  "  only,  by  32  &  3H  Vict.  c.  (37,  s.  77,  i/i/ra. 
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19  &  20  Vict, 
c.  xvii. 

17  &  18  Vict. 
c.  ccxix. 

Committee 
niav  allow 
compensation 
for  returns, 
etc.,  and 
expenses. 

Remunera- 
tion to  clerk 
and  expenses 
of  connnittee. 


Expenses 
of  valuation, 
etc.,  when  to 
be  paid  out 
of  poor  rates 
of  parishes, 
and  when 
out  of  com- 
mon fund. 


Penalty  for 
non-attend- 
ance, etc.,  in 
obedience  to 
order  of  the 
committee. 

Injuring  rate 
hooks,  etc.,  a 
misdemeanor. 


poor  rate  or  other  rate  which  liy  law  is  required  to  be  based  upon  the  poor 
rate,  or  to  render  liable  to  be  rated,  according  to  the  annual  rateable  value 
thereof,  any  property  which  under  any  local  Act  or  otherwise  is  entitled  to 
be  rated  upon  a  fixed  amount,  or  according  to  any  special  or  exceptional 
principle  of  valuation,,  w-hether  such  property  shall  or  shall  not  be  included 
in  any  valuation  list  in  force  under  this  Act,  or  shall  in  anywise  affect  the 
provisions  of  the  Cambridge  Award  Act.  IHoO,  or  the  Act  of  the  seventeenth 
and  eighteenth  Victoria  relating  to  the  relief  of  the  poor  in  the  city  of 
Oxford.] 

37.  The  committee  may  allow  such  compensation  for  any  returns,  copies, 
or  extracts,  or  any  valuation,  or  valuation  list,  or  other  act,  matter,  or  thing 
to  be  made  or  done  in  pursuance  of  their  order,  and  such  expenses  connected 
therewith,  as  to  the  committee  in  each  case  seems  just. 

38.  The  remuneration  allowed  by  the  committee  to  their  clerk,  and  all 
expenses  incurred  by  them  for  the  common  use  and  benefit  of  the  several 
parishes  within  the  union  for  which  they  are  appointed,  shall  be  paid  by  the 
guardians  of  the  said  union,  and  be  charged  upon  the  common  fund  thereof. 

This  section  [39.  The  expenses  of  making  any  valuation  and  valuation 

repealed  as  list  of  any  parish,  or  any  of  such  expenses,  whether  such 
to  Metro-  valuation  and  valuation  list  respectively  be  made  by  the 
polis  {/).  overseers,   or  by  any  person  appointed  by   the   committee, 

shall  be  charged  upon  the  poor  rates  of  such  parish  if  the 
valuation  made  by  direction  of  the  committee  shall  exceed  by  one  sixth  the 
amount  of  the  valuation  delivered  to  them  by  the  overseers,  and  upon 
the  common  fund  of  the  said  union  if  the  valuation  so  made  as  last  men- 
tioned shall  not  exceed  by  one  sixth  the  valuation  so  delivered  as  aforesaid.] 

40.  Every  person  who  wilfully  refuses  to  attend  in  obedience  to  any 
lawful  order  of  any  such  committee,  or  to  give  evidence,  or  refuses  to  pro- 
duce any  rate  book,  assessment,  or  valuation  which  may  be  lawfully  required 
to  be  produced  before  such  committee,  shall  for  every  such  offence  be  liable 
to  a  penalty  not  exceeding  twenty  pounds  upon  a  summary  conviction  for 
the  same  before  two  justices  of  the  peace  :  and  every  person  who  wilfully 
injures,  defaces,  conceals,  or  destroys  such  rate  book,  or  who  upon  any 
examination  before  any  such  committee  wilfully  gives  false  evidence,  shall 
be  deemed  guilty  of  a  misdemeanor. 


Authentica- 
tion and 
service  of 
orders  and 
notices  of  the 
committee. 


Service  of 
notices,  etc. 
on  the  com- 
mittee. 


This  section  [41.  Every  order  and  notice  made  or  given  by  the  com- 

repealed  as       mittee  under  this  Act  may  be  in  writing  or  print,  or  partly 

to  Metro-  in  writing  and    partly  in    print,  and    shall    be    sufficiently 

polis  (/).         authenticated  if  signed  by  their  clerk,  and  maybe  served  by 

the  same  or  a  copy  thereof   being  delivered  personally  or 

sent  by  the  post  to  the  party  on  or  to  whom  such  order  or  notice  purports 

to  be  made  or  given,  or  by  being  delivered  at  his  usual  place  of  abode.] 

This  section  [42.  Any  notice  or  statement  required  to  be  served  upon 

repealed  as      the    committee  may  be  served  by  being  left  at  the  office 

to  Metro-        of    the    clerk    to  the  board  of  guardians,  or  sent  through 

polis  (/).         the  post  office,  addressed  to  the  committee  at  such  clerk's 

office,  or  by  being  delivered   personally  to  their  clerk,   or 

at  his  usual  place  of  abode.] 


(/)  Repealed,  as  to  the  '■  metropolis  "  only,  by  ?>'2  k.  3.S  Vict.  c.  G7,  s.  77,  infra. 
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This  section 
repealed  as 
to  Metro- 
polis (i). 


[43.  Ill    every    parish,    until    a    valuation   list    has    been  Form  of 
approved    and    delivered   to  the   overseers  under  this  Act,  P°°^  ^'^  ®' 
every   rate  made  for  the  relief  of  the  poor  in  such  parish 
shall  be  made  in    the    form    and    contain   the    particulars 
required  by  the  said  Act  of  the  sixth  and  seventh  years  of  6  &  7  ^^  ill.  4 
King  AVilliam  the  Fourth  ;  and  after  such  valuation  list  has  been  so  approved 
and  delivered,  every  such  rate,  except  in  any  parish  where  the  poor  rate  or 
the  assessment  for  the  same  is  made  under  the  provisions  of  a  local  Act  as 
aforesaid,    shall    show    the    annual    rateable    value    of   each    hereditament 

comprised  therein  according  to  the  valuation  list  in  force  in  such  parish.!         rroMsions 
^  ....  7  .     concerning 

44.  All  the  powers,  authorities,  provisions,  clauses,  and  regulations  now  in  the  assess- 
force  relating  to  the  assessment,  collection,  and  levying  of  poor  rates  (save  nient,  etc.,  of 
so  far  as  the  same  are  hereby  repealed  or  altered)  shall  be  good,  valid,  and  j^^  applicable 
effectual  for  the  purposes  of  assessing,  levying,  collecting,  and  enforcing  the  to  rates  made 

pavment  of  such  rate  and  for  carrying  this  Act  into  execution.  accorduig  to 

^    ^  ■^     °  this  Act. 

[45.  And  whereas  there  are  divers  unions  or  incorpora-  pg^^gp  ^qj. 
tions  for  the  relief  of  the  poor  formed  under  local  Acts  and  unicms  mider 
under  the  Act  of  the  twenty-second  year  of  King  George  local  Acts  or 
the  Third,  chapter  eighty-three,  which  may  desire  to  adopt  the  "g^  to' be 
provisions  of  this  Act  :  Be  it  enacted,  that  any  such  union  included  in 
or  incorporation  on  resolution  to  that  effect  of  a  majority  at  two  successive  this  Act. 
meetings  of  the  body  having  under  the  constitution  of  such  union  or  incor- 
poration the  management  of  the  relief  of  the  poor  within  the  same,  may,  by 
writing  under  the  hand  of  the  presiding  chairman  of  the  second  of   such 
meetings,  apply  to  the  Poor  Law  Board  to  be  included  in  this  Act  ;  and 
such  union  or  incorporation,  upon  the  consent  of  the  Poor  Law  Board  being 
given   to  such  application   under  its  seal,   shall  be   so  included  ;  and  such 
consent  so  signified  shall  be  evidence  that  such  application  was  in  all  respects 
duly  made  according  to  the  provisions  above  mentioned  ;   and  such  regula- 
tions shall  thereafter  be  made  from  time  to  time  by  the  said  board,  with  the 
consent  of  such  body,  as  may  be  necessary  to  render  the  provisions  of  this 
Act  comformable  with  the  provisions  of  the  Act  under  which  the  said  union 
-or  incorporation  shall  have  been  formed.] 
46.  This  Act  shall  extend  only  to  England. 


This  section 
repealed  as 
to  Metro- 
polis 0). 


SCHEDULE  (/.•).  [Sect.  14.] 

Valuation  List  for  [the  pavhli  ov place  for  trJiieh  the  Iht  is  natde] 
in  the  County  of 


Extent 
of  Act. 


Name 

of 

Occupier. 


Name 

of 
Owner. 


Signed  this 


Description 

of 

Property. 


day  of 


Name  or 

Situation  of 

Property. 


Estimated 
Extent. 


Gross 

estimated 

Rental. 


Rateable 
Value. 


A.B.'^  Overseers  of  the  Poor  of  the 
CD.  \      Parish  aforesaid. 


( ;')  Repealed,  as  to  the  "  metropolis  "  only,  by  32  &;  33  Vict.  c.  67,  s.  77.  iiiffn. 
(JS)  See   now  the  Agricultural  Rates  Order,  189G,  Art.  XVI.,  ami  Schedule  W 
thereto,  infra. 

E.  3  c 
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STATUTES. 


Lapp.  n. 


Dkclakation  to  15K  Aiii>i:i)   TO  TiiK  Ratk. 


[Sect.  28.] 


Wi:.  the  undersigned,  do  hereby  declare  that  one  of  us,  or  some  person  on 
our  behalf,  has  examined  and  compared  the  several  particulars  in  the  respec- 
tive columns  of  the  above  rate  with  the  valuation  list  made  under  the 
authority  of  the  Union  Assessment  Committee  Act,  18(52,  in  force  in  this 
parish  (or  townshij))  ;  and  the  several  hereditaments  are,  to  the  best  of  our 
belief,  rated  according  to  the  value  appearing  in  such  valuation  list. 


Church\varden> 


-Overseers. 


Notice  of 
appeal 
against  poor 
rate  to  be 
given  to  the 
assessment 
committee 
of  union. 
25  &  26  Vict, 
c.  103. 

No  appeal 
against  rate 
made  in  con- 
formity with 
valuation 
list,  unless 
objection  has 
been  made 
to  list. 

Assessment 
conmiittee  to 
hear  such 
objections. 

Committee 
may,  with 
consent  of 
guardians, 
appear  as 
respondents 
on  appeal. 


Provi.si<)n  as 
to  costs  of 
committee 
on  appeals 


THE    UNION    ASSESSMENT    COMMITTEE    AMENDMENT 

ACT,    1864. 

(27  &  28  Vict.  c.  39.) 
A)iArt  to  Amend  tlie  Uiiio//  Axxe.^xmrnt  Coinmittee  Art,  \>^\V1.       [14th  July  1  S(U.] 

This  section  [1.  Before  any  appeal  shall  be  heard   by  any  special  or 

repealed  as       quarter  sessions  against   a  poor  rate  made  for  any  pari.sli 

to  Metro-  contained    in    any    union    to  which  the    Union  Assessment 

polis  (/).  Committee    Act,    1862,    applies,    the    appellant    shall    give 

twenty-one  days  notice  in  writing  previous  to  the  special  or 

quarter  sessions  to  which  such  appeal  is  to  be  made  of  the  intention  to 

appeal,  and  the  grounds  thereof,  to  the  assessment  committee  of  such  union  : 

Provided,    that    after    the    first    day  of    August    next   no    person   shall  be 

empowered  to  appeal  to  any  sessions  against  a  poor  rate  made  in  conformity 

with  the  valuation  list  approved  of  by  such  committee,  unless  he  shall  have 

given  to  such  committee  notice  of  objection  against  the  said  list,  and  shall 

have  failed  to  obtain  such  relief  in  the  matter  as  he  deems  just  ;  and  which 

objection,  after  notice  given  at  any  time  in  the  manner  prescribed  by  the 

said  Act  with  respect  to  objections,  the  committee   shall  hear,  with  full 

power  to  call  for  and  amend  such  list,  although  the  same  has  been  approved 

of,  and  no  subsequent  list  has  been  transmitted  to  them,  and  if  they  amend 

the  same  shall  give  notice  of  such  amendment  to  the  overseers,  who  shall 

thereupon  alter  their  then  current  rate  accordingly.] 

2.  The  assessment  committee  of  such  union  may,  with  the  consent  of  the 
guardians  of  such  union,  after  notice  (//<)  shall  have  been  sent  to  every 
guardian,  appear  as  respondents  to  such  appeal,  but  in  the  name  of  the 
guardians  of  such  union,  in  like  manner,  and  with  the  same  incidents,  and 
subject  to  the  same  liabilities,  and  entitled  to  the  same  remedies  and  rights, 
as  in  the  case  of  persons  other  than  the  overseers  to  whom  notice  of  ajjpeal 
may  be  given. 

3.  The  costs  which  the  committee  may  incur  in  consequence  of  becoming 
respondents  to  such  appeal,  or  of  having  received  notice  thereof,  shall,  if 
not  recovered  from  the  appellants,  as  well  as  any  costs  the  committee  maybe 

(0   Ilfiiealed,  as  to  the  "  metrdpolis  "  only,  liy  152  ^:  83  Vict.  c.  G7,  s.  77.  iiifrii. 
(w)  See  Smith  v.  Lcitjh  ('ninn,   [11)04]    1    K.   B.  4S4  ;  MvJe  \;   Kc)ii>tain"s    IJat. 
App.  (1S1>4— 1904)  839  ;  mpra,  p.  591. 
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ordered  to  pay  to  the  appellants,  be  paid  by  the  guardians  and  charged  to 
the  common  fund  of  the  vinion,  unless  the  court  before  whom  such  appeal  is 
heard  shall  direct  that  such  costs,  or  any  part  thereof,  shall  be  charged  to  the 
parish,  the  rate  of  which  is  appealed  against. 

4.  Where  a  valuer  is   appointed  by  the  assessment  committee,  he  shall  Valuation  of 
make    his    valuation    in    writing,   showing  the    particulars   of    the    several  valuer  to  be 
hereditaments  comprised  therein,  and  the  amounts  at  which  he  has  valued  ,,,..;+;,-,„   „,,j 
the  same  respectively,  and  shall  sign  such  valuation,  which  shall  be  open  to  signed,  and 
inspection  in  like  manner,  and  with  the  same  incidents  with  respect  to  the  to  be  open  to 
taking  of  copies  or  extracts,  as  the  minute  books  of  the  committee.  m  p   •    o  . 

5.  Within  fourteen  days  after  the  transmission  to  the  assessment  com-  Notice  of 
mittee  of  any  valuation  or  supplemental  valuation  list,  the  committee  shall  valuation  to 
give   notice    to  every    railway,   telegraph,  canal,    gas,   and  water  company  coninanies 
named  in  such  list  as  the  occupier  of  any  property  included  therein,  and  not  named  as 
having  any  office  or  place  of  business  in  the  parish  to  which  such  list  relates,  occupiers,  hut 
of  the  sum  or  sums  set  down  as  the  rateable  value  of  the  property  purport-  places  of  ° 
ing  to  be  occupied  by  such  company  or  companies  ;  and  such  notice  may  be  business  in 
served  by  being  transmitted  through  the  post  to  the  principal  office  of  the  t"®  parish, 
company,   or    one    of    their  principal    offices,   when    there   shall    be    more 

than  one. 

6.  No  justice  of  the  peace  shall  be  disqualified  for  acting  in  the  deter-  Justices  in 
mination  of  any  appeal  against  a  poor  rate  at  any  quarter  or  special  sessions  ^^^.  ^,™  ^^se^, 
by  reason  of  such  justice  being  rated,  or  being  liable  to  be  rated,  in  some  fied  for  hear- 
other  parish  in  the  union  than  that  for  which  the  rate  appealed  against  is  ing  appeals, 
made. 

7.  When  the  overseers  of  any  parish  incur  any  expense  in  making  out  Expenses  of 
any  valuation  list  or  supplemental  list,  or  in  revising  or  valuing  any  of  the  overseers,  as 
rateable  hereditaments  of  such  parish,  under  the  provisions  of  the  Union  i^^^   g^.^     j,j. 
Assessment  Committee  Act,  1862,  with  the  consent  of  the  vestry  given  by  curred  M-ith 
express  resolution,  after  due  notice,  they  may  charge  such  expense,  so  far  as  ^^onsent  of 
the  same  may  be  authorised  by  the  vestry,  upon  the  poor  rate  ;  and  if  no  allowed  bv 
vestry  meeting  be  held,  or  no  decision  aiTived  at  on  the  subject,  then  to  the  assessment 
extent  which   the   assessment   committee     shall  allow  :    Provided,   that  as  committee,, 
regards  the  valuation  of  the  property  no  expense  shall  be  so  charged  upon  charo-ed  on 
the  poor  rate  unless  the  consent  of  such  committee  to  the  procuring  of  such  poor  rates, 
valuation   by  the   overseers  shall  have   been  given   previously  to  the  same 

being  made. 

8.  If  the  assessment  committee  order  a  valuation,  with  the  consent  of  the  Power  to 

board  of  guardians,  to  be   made  of  all   the  rateable  hereditaments  of  any  guaiHiiaiis, 

parish,  the  guardians  of  the  union  may,  if  they  think  fit,  apply  to  the  Poor  order  of  the 

Law  Board  for  an  order  to  enable  them  to  borrow  the  requisite  amount  to  Poor  Law 

pay  the  cost  of  such  valuation  ;  and  if  the  said  Board  shall  issue  their  order,  ^oard,  to 
^    ■'  111  borrow 

the  said  guardians  may  borrow  the  same,  and  charge  the  poor  rates  of  the  money  for 

several  parishes  in  the  union  with  the  repayment  of  the  same  by  not  more  valuation 

than   five   equal   annual  instalments  :  and  where  the  parish  for  which  the  ^^P^n^es,   )y 

'  ...,.,.  charge  on 

valuation  is  made  shall,  by  reason  of  any  provision  in  the  said  Li  nion  Assess   p,j,jr  rates  of 

ment  Committee  Act  or  this  Act,  be  liable  to  pay  the  cost  of  such  valuation,  union,  or  on 

the  said  guardians   shall  charge  the  annual   instalments,   and  the   interest  P^'^'^^"- 

payable  therewith,  to  such  parish,  and  may  recover  the  same  as  and  with  the 

usual  contributions. 

3  c  2 


<  Ob 


STATUTES. 


[AIT. 


Totals  of 
rental  and 
latoatile 
value  of 
projjerty 
included  ii 
lists  to  lie 


This  section  [9.  The  clerk  of  every  assessment  committee  shall  send 

repealed  as  annually  in  the  month  of  Decemher  copies  of  the  totals  (o) 
to  Metro-  of  the  gross  estimated  rental  and  rateable  value  of  the 
polls  (//).  property  included    in    the    valuation    lists  of    the   several 

parishes  within  the  union,  and  where  such  totals  have  been 
sent  to  clerks  altered  l>y  any  supplemental  valuation  list  or  lists,    then  of  such  totals  as 
of  the  peace,    altered,   to  the   clerk  or  respective  clerks   of    the   peace  of   the  county  or 
counties  within  which  such  parishes  respectively  may  be  situate.] 

10.  If  tliere  be  no  map  or  plan  of  any  parish  availaljle  for  the  use  or 
sutficient  for  the  purposes  of  the  assessment  committee,  the  committee  may, 
with  the  consent  of  the  guardians,  after  notice  as  aforesaid,  and  under 
the  authority  of  an  order  of  the  Poor  Law  Board,  appoint  a  competent 
person  to  make  a  map  or  plan  of  such  parish,  and  the  cost  thereof  shall  be 
charged  either  to  the  common  fund,  or  to  tlie  parish,  as  may  be  directed  by 
the  Poor  Law  Board. 


Power  of 
assessment 
oonmiittee, 
under  order 
of  Poor  Law 
Board,  to 
order  map 
or  ])lan  to 
be  made. 

Penalty  on 
overseers 
omitting 
to  make 
declaration 
required  bv 
25  &  -26  Vict. 
c.  1(»3.  or 
making  false 
declaration. 

25  &  2(iVict. 
c.  103,  in- 
corporated 
lierewitli. 

Sliort  title. 


This  section  [11.  Any  overseer  who  wilfully  omits  to  make  the  declara- 

repealed  as       tion  required  to  be  made  by  the  Union  Assessment  Com- 

to  Metro-        mittee  Act,  18G2,  or  makes  the  same  falsely,  knowing  the 

polls  (//).         same  to  be  untrue,  shall  be  liable  for  evei-y  such  offence  to 

a    penalty    not    exceeding    five    pounds,   upon    a   summary 

conviction  for  the  same  before  two  justices  of  the  peace.] 

12.  The  provisions  of  the  Union  Assessment  Committee  Act,  1S()2.  shall, 
so  far  as  the  same  are  not  contrary  hereto,  be  incorporated  herewith,  and 
the  terms  used  herein  shall  be  construed  in  like  manner  as  in  that  Act. 

13.  This  Act  may  be  cited  as  "  The  Union  Assessment  Committee  Amend- 
ment Act,  18G4." 


THE  POOE  LAW  AMENDMENT  ACT, 
(31  &  32  Vict.  c.  122.) 


1868. 


Att  Act  to  inal'p  further  Ainendine/its  in  the  Lutrs  for  the  Relief  <[f  the  Pmn-  in 
England  and  Walen.  [31st  July  ISIlS.] 


Provision  for 
incorpoi'ation 
of  certain 
extra- 
parochial 
places  and 
accretions 
from  the  sea 
in  adjoining 
jjarishes  for 
civil 
))nrpo3es. 


27.  Every  place  which  was  or  is  reputed  to  be  extra-parochial,  whether 
entered  by  name  in  the  report  upon  the  census  for  the  year  one  thousand 
eight  hundred  and  fifty-one  or  not,  for  Avhich  an  overseer  has  not  been  then 
appointed,  or  for  which  no  overseer  shall  be  then  acting,  or  which  has  not 
been  then  annexed  to  and  incorporated  with  an  adjoining  parish,  shall  for 
all  civil  parochial  purposes  be  annexed  to  and  incorporated  with  the  next 
adjoining  parish  with  which  it  has  the  longest  common  boundary,  and  in 
case  there  shall  be  two  or  more  parishes  with  which  it  shall  have  boundaries 
of  equal  extent,  then  with  that  parish  which  now  contains  the  lowest  amount 
of  rateable  value  :  and  every  accretion  from  the  sea,  whether  natural  or 
artificial,  and  the  part  of  the  seashore  to  the  low-water  mark,  and  the  bank 
of  every  river  to  the  middle  of  the  stream,  which  on  the  twenty-fifth  day  of 
December  next  shall  not  be  included  within  the  boundaries  of  or  annexed 


(«)  Repealed,  as  to  the  "  metroiiolis  "  only,  Iiy  32  &  33  Vict.  c.  (57.  s.  77,  infru. 
(<»)  See  also  the  Agricultural  Kates  Act,  l.S9(i,  s.  :>  (b),  -/»/;■«,  p.  803. 
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to  and  incorpoi'cated  with  any  parish,  shall  for  the  same  purposes  be  annexed 
to  and  incorporated  with  the  parish  to  which  such  accretion,  part,  or  bank 
adjoins,  in  proportion  to  the  extent  of  the  common  boundary. 

29.  "Where  an  appeal  is  brought  against  the  poor  rate  of  a  parish  in  a  Power  for 
union,  and  may  appear  to  involve  a  principle  in  which  some  neighbouring  guardians  of 
parisli  has  a  common  interest,  it  shall  be  lawful  for  the  guardians  of  the  „i^,t:ualh-  to 
iniions  comprising  such  parishes  to  enter  into  an  agreement  mutually  to  bear  bear  the  costs 
the  costs  which  may  be  properly  incurred  in  and  about  the  trial  of  such  °*  several 
appeals  on  the  part  of  the  several  respondents,  as  well  as  the  costs  of  the  involving  the 
appellants,  if  any,  which  may  be  awarded  against  the  respondents,  in  such  same  common 
proportions  as  shall  be  fixed  and  determined  with  reference  to  the  amovnit  pi'i^caple. 
of  interest  of  the  several  unions  in  the  question,  or  otherwise  as  shall  appear 
just  :  and  the  said  agreement  shall  continue  binding  upon  the  several  boards 
of  guardians  and  their  respective  successors  in  succession  until  the  several 
appeals  shall  have  been  finally  determined. 

This  section  [30.  When  the  assessment  committee  in  any  union  shall  Fair  copies 

repealed  as        have  finally  approved  of  any  valuation  list,  whether  original,  °*  approved 
to  Metro-         substitutional,  or  supplemental,  they  shall  cause  the  total  (q)  list.s'to  be 
polis(7>).  of  the  entries  in  the  columns  for  the  gi'oss  estimated  value  given  to  over- 

and  the  rateable  value  to  be  ascerta.ined  and  entered  at  the  ^^^^'^j  instead 
foot  of  the  same,  and  shall  retain  such  list  for  the  use  of  the  guardians,  to  be  ° 

dealt  with  in  the  manner  provided  by  the  thirty-first  section  of  the  Union  '25  &  -26  Vict. 
Assessment  Committee  Act,  1862,  and  shall  deliver  a  fair  copy  of  the  same  *^' 
to  the  overseers  signed  by  the  three  members  of  the  committee  who  approved 
of  the  same  ;  and  such  copy  shall  be  countersigned  by  the  clerk  of  the  com- 
mittee, and  shall  be  preserved  by  the  overseers,  and  dealt  with  by  them  in 
all  respects  as  the  lists  made  out  by  them  would  have  been  dealt  with 
according  to  the  law  now  in  force,  and  it  shall  not  be  necessary  for  the  said 
committee  to  cause  any  other  copy  to  be  made.] 

This  section  [31.  Where  any  valuation  list  heretofore  approved,  or  the  Certified 

repealed,  as       copy  hereafter  to  be  made,  shall  be  lost,  injured,  or  destroyed,  ^^Py  ^} 
to  Metro-         the  overseers  of  the  parish  to  which  it  relates  may  apply  to  Ustsrendered 
polls  {2>).         the  clerk  of  the  guardians  for  a  copy  of  the  same  ;  and  the  available, 

clerk,   upon    payment    of    a    reasonable    compensation,  not  ""'Ij^re  origi- 
111  1  1     1        T  1^^^  or  cop^■ 

exceeding  three  shillings  for  one  hundred  separate  rateable  hereditaments,  gg^t  to  over- 
shall  give  such  copy,  and  certify  the  same  to  be  a  true  copy  of   the  list  seers  is  lost 
deposited  with  the  said   guardians  ;  and  such  certified  copy  shall  be  thence- 
forth available  as  the  original.] 

This  section  [32.  The    guardians   may,   upon  the   application    of    the  Guardians 

repealed  as        assessment    committee,    after    notice    sent    in    the    manner  niaj-  appoint 
to  Metro-  required  by   the  Union  Assessment  Committee  Act,   1862,  to  assist' the 

polls  {ji).         appoint  some  competent  person  to  assist  the  committee  in  assessment 
the  valuation  of  the  rateable  hereditaments  of  the  union  for  committee, 
such  period  as  they  shall   see  fit,  at  a  salary  or  other  settled  remuneration  to  -'^  &  "^G'N  ict. 
be  paid  out  of  the  common  fund  (r).] 


{j))  Kepealed,  as  to  the  "  metropolis  "  only,  by  32  &  33  Vict.  c.  67,  s.  77,  infra, 
(if)  See  also  the  Agricultural  Hates  Act,  1S96.  s.  .5  (b),  infra.,  p.  803. 
(^;')  Re-enacted,  as  to  metropolis,  32  &  33  Vict.  c.  67.  s.  61,  infra,  p.  780. 
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STATUTES. 


[ait 


Provision  for 
rating  of  new 
houses  or 
Imildings 


25  &  -ifj  Vict, 
c.  103. 

Deniaufl  of 
poor  rate,  or 
summons  for 
non-payment, 
may  be  made 
on  the  pre- 
mises, M'here 
occupier  is 
not  resident 
in  parish. 


Service  of 
demand  of 
rate  from  a 
corporation 
or  a  com- 
pany, and  of 
summons  for 
non-pay- 
ment. 


This  section  [38.  When    any  person    shall  occupy  any  new  house  or 

repealed  as       other  Ijuikling  in  any  parish  where  the  poor  rate  is  not 
to  Metro-  made  under  the  provisions  of  a  local  Act,  which  house  or 

polis(s).  liuilding  was  incomplete,  or  not  fit  for  occupation,  or  was 

not  entered  as  such  in  the  valuation  list  in  force  in  the 
parish  at  the  time  when  the  current  rate  for  the  time  being  was  made,  the 
overseers  may  enter  such  house  or  building  with  the  name  of  the  occupier 
thereof  and  the  date  of  the  entry  in  the  rate  l)ook,  and  require  the  occupier 
to  pay  such  amount  as  according  to  their  judgment  shall  be  the  proper  sum, 
having  due  regard  to  the  rateable  value  of  such  house  or  building,  and  the 
time  which  shall  have  elapsed  from  the  making  of  the  current  rate  to  the 
date  of  such  entry,  and  the  person  so  charged  shall  be  considered  as  actually 
rated  from  such  date,  and  shall  be  liable  to  pay  the  sum  assessed  in  like 
manner,  and  subject  to  the  like  penalty  of  distress,  and  with  the  like  power 
of  appeal,  as  if  he  had  been  assessed  for  the  same  when  the  rate  was  made  : 
Provided,  that  when  the  said  overseers  shall  so  enter  the  said  liouse  or 
liuilding  in  the  rate  book  they  shall  forward  to  the  assessment  committee  of 
the  union  comprising  such  parish,  if  any  such  there  be,  a  supplemental  list 
with  reference  to  such  house  or  building,  and  the  same  shall  be  dealt  with 
in  all  respects,  and  with  the  like  incidents  and  consequences,  as  a  supple- 
mental list  made  by  the  overseers  under  section  twenty-five  of  the  Union 
Assessment  Committee  Act,  1S()2  f/).] 

39.  When  a  poor  rate  shall  be  made  and  assessed  ujDon  any  land  or  pre- 
mises, and  the  occupier  thereof  is  not  living  on  such  land  or  premises  nor  in 
the  parish  for  which  the  rate  shall  be  made,  or  the  owner,  if  assessed  for 
such  rate  in  the  place  of  the  occupier,  is  not  living  in  such  parish,  a  demand 
of  the  rate  in  writing  delivered  to  the  person  having  the  custody  of  the  land 
or  premises,  or  if  no  such  person  can  be  found,  then  affixed  upon  some  con  • 
spicuous  part  of  the  land  or  premises,  shall  be  deemed  a  sufficient  demand 
to  justify  proceedings  for  the  non-payment  of  such  rate  ;  and  where  the 
residence  or  place  of  abode  of  the  person  assessed  is  not  known  to  the  over- 
seers, and  cannot  be  ascertained  upon  inquiry  at  the  said  land  or  premises, 
the  summons  for  the  non-payment  of  the  rate  may  be  served  in  like 
manner. 

40.  AVhen  a  poor  rate  is  assessed  upon  any  corporation  aggi'egate,  joint 
stock  or  other  company,  or  any  conservators  or  other  public  trustees,  a 
demand  for  payment,  either  made  by  letter  sent  through  the  post  addressed 
to  the  clerk  or  secretary  or  other  principal  officer  of  the  corporation,  com- 
pany, conservators,  or  trustees  at  the  office  of  such  corporation,  company, 
conservators,  or  trustees,  or  made  personally  upon  such  clerk,  secretary,  or 
officer  at  such  office,  shall  be  deemed  a  sufficient  demand,  and  a  summons  for 
the  non-payment  of  such  rate  may  be  served  in  like  manner. 


iShort  title,  46.  This  Act  may  be  cited  and  described  for  all  purposes  as  "  The  Poor 

Law  Amendment  Act,  18G8." 


(.S-)  Repealed,  as  to  the  "  metropolis  "  only,  by  .'J2  ic  .33  Vict.  c.  07,  s. 
(Q  As  to  metropolis,  see  32  &  33  Vict.  c.  07,  s.  47,  infra. 


iitfr<(. 
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THE  SUNDAY  AND  EAGGED  SCHOOLS  (EXEMPTION 
FEOM  EATING)  ACT,  1869. 

(32  &  33  Vict.  c.  40.) 
A/i  Act  to  exempt  from  rating  SiDulay  and  Ragged  SrlionU.      [26th  July  1869.] 

1.  Every  authority  having  power  to  impose  or  levy  any  rate  upon  the  Sunday  and 
occupier  of  any  building  or  part  of  a  building  used  exclusively  as  a  Sunday  ^^^^^^ 
School  or  Ragged  School  may  exempt  such  building  or  part  of  a  building  -^^  exempted 
from  any  rate  for  any  purpose  whatever  which  such  authority  has  power  from  rates 
to    impose    or   levy  :  Provided,  that  nothing    in    this    Act   contained  shall        reliei  oi 
prejudice  or  affect  the  right  of  exemption  from  rating  of  Sunday  or  Infant 

Schools,  or  for  the  charitable  education  of  the  poor  in  any  churches,  district 
churches,  chapels,  meeting  houses,  or  other  premises,  or  any  vestry  rooms 
belonging  thereto,  or  any  part  thereof,  by  virtue  of  the  Poor  Rate  Exemp-  3  &  -t  Will.  4, 
tion  Act,  183.3.  c.  30. 

2.  A  "  Sunday  School"  shall  mean  any  school  used  for  giving  religious  Interpreta- 
education  gratuitously  to  children  and  young  per.sons  on  Sunday,  and  on  tion  of  terms, 
week  days  for  the  holding  of  classes  and  meetings  in  furtherance  of  the  same 

object,  and  without  pecuniary  profit  being  derived  therefrom. 

A  "Ragged  School"  shall  mean  any  school  used  for  the  gratuitous 
education  of  children  and  young  persons  of  the  poorest  classes,  and  for  the 
holding  of  classes  and  meetings  in  furtherance  of  the  same  object,  and 
without  any  pecuniary  benefit  being  derived  therefrom  except  to  the  teacher 
or  teachers  employed. 

3.  This  Act  shall  not  extend  to  Ireland.  Extent  of 

Act. 

4.  This    Act    may    be    cited    as    ''  The    Sunday   and    Ragged    Schools  Short  title. 
(Exemption  from  Rating)  Act,  1869." 


THE  POOE   EATE   ASSESSMENT   AND   COLLECTION 
ACT,   1869. 

(82  &  33  Vict.  c.  41.) 

An  Act  for  amend'nig  the  Lav:  vitli  respect  to  the  rating  of  Occupiers  for  short 
terms,  and  the  mahing  and  collecting  of  the  Poors  Rale. 

[26th  July  1869.] 

1.  The  occupier  of  any  rateable  hereditament  let  to  him  for  a  term  not  Lessees  for 
exceeding  three  months  shall  be  entitled  to  deduct  the  amount  paid  by  him  short  terms 
in  respect  of  any  poor  rate  assessed  upon  such  hereditament  from  the  rent     "^  f  ec  net 
due  or  accruing  due  to  the  owner,  and  every  such  payment  shall  be  a  valid  from  rent, 
discharge  of  the  rent  to  the  extent  of  the  rate  so  paid. 

2.  No  such  occupier  shall  be  comjielled  to  pay  to  the  overseers  at  one  time  Amount  of 

or  within  four  weeks  a  greater  amount  of  the  rate  than  would  be  due  for  ^^^^  payable 
„  .,  by  occupier, 

one  quarter  of  the  year.  ^  •'  '■ 

3.  In  case  the  rateable  value  of  any  hereditament  does  not  exceed  twenty  Owners  may 
pounds,  if  the  hereditament  is  situate  in  the  metropolis,  or  thirteen  pounds  '^S^"^*^  ^"^  V^Y 
if  situate  in  any  parish  wholly  or  partly  within  the  borough  of  Liverpool,  or  y,q  allowed  a 

commission. 


7^"'^'  STATUTES,  [aPP.  II. 

ten  pounds  if  situate  in  any  paiisli  wlidlly  or  ])artly  witliin  the  city  of 
Manchester  or  the  borough  of  liirniingham.  or  eight  pounds  if  situate 
elsewhere,  and  the  owner  of  such  liereditament  is  Avilling  to  enter  into  an 
agreement  in  writing  with  the  overseers  to  become  liable  to  them  for  the 
poor  rates  assessed  in  respect  of  such  hereditament,  for  any  term  not  being 
less  than  one  year  from  the  date  of  such  agreement,  and  to  pay  the  poor 
rates  Avhether  the  hereditament  is  occupied  or  not.  the  overseers  may.  subject 
nevertheless  to  the  control  of  the  vestry,  agree  with  the  owner  to  receive 
the  rates  from  him,  and  to  allow  to  hiui  a  commission  not  exceeding  twenty- 
five  per  cent,  on  the  amount  thereof. 

A'estries  may  4.  Tlie  vestry  of  any  parish  may  from  time  to  time  order  that  the  owners 
order  tlie  ^^f  .,ii  i^teable  hereditaments  to  Avhich  section  three  of  this  Act  extends, 

be  rated  s^ituate  within  such  parish,  shall  be  rated  to  the  poor  rate  in  respect  of  such 

instead  of        rateable  hereditaments,  instead  of  the  occupiers,  on  all  rates  made  after  the 
the  occupier,    j.j^^g  ^f  such  order  ;  and  thereupon  and  so  long  as  such  order  shall  be  in  force 
the  following  enactments  shall  have  effect  : 

1.  The  overseers  sjiall  rate  the  owners  instead  of  the  occupiers,  and  shall 

allow  to  them  an  abatement  or  deduction  of  fifteen  per  centum  from 
the  amount  of  the  rate  : 

2.  If  the  owner  of  one  or  more  such  rateable  hereditaments  shall  give 

notice  to  the  overseers  in  Avriting  tliat  he  is  willing  to  be  rated  for 
any  term  not  being  less  than  one  year  in  respect  of  all  such  rateable 
hereditaments  of  which  he  is  the  owner,  whether  the  same  be 
occupied  or  not,  the  overseers  shall  rate  such  owner  accordingly,  and 
allow  to  him  a  further  abatement  or  deduction  not  exceeding  fifteen 
per  centum  from  the  amount  of  the  rate  during  the  time  he  is  sa 
rated  : 

3.  The  vestry  ma}-  by  resolution  rescind  any  such  order  after  a  day  to  be 

fixed  by  them,  such  day  being  not  less  than  six  months  after  the 
passing  of  such  resolution,  but  the  order  shall  continue  in  force  with 
respect  to  all  rates  made  before  the  date  on  Avhich  the  resolution 
takes  effect  : 

Provided  that  this  clause  shall  not  be  applicable  to  any  rateable  hereditament 

in  which  a  dwelling-house  sliall  not  be  included. 

Owners  5.  When    an  owner  who  has  become   liable  to  pay  the  poor  rate  omits 

onnttmg  to  ^j.  upyfie^ts  to  pay,  before  the  fifth  day  of  June,  in  any  year,  any  rate  or  any 
pay  rates  "  .  ^    '  "        .  . 

before  the         instalment  thereof  which  has  become  due  previously  to  the  preceding  fifth 

fifth  day  of      day  of  January,  and  has  been  duly  demanded  by  a  demand-note  delivered  to 

';""*^.^"  him  or  left  at  his  usual   or  last  known  place  of  abode,  he  shall  not  be 

lorieit  com-  ■,,,  -  •■i^.n  . 

mission.  entitled  to  deduct  or  receive  any  commission,  abatement,  or  allowance  to 

which  he  would,  except  for  such  omission  or  neglect,  be  entitled  under  this 

Act.   but    shall  be  liable  to   pay.   and    sliall    pay.   such   rate  or   instalment 

in  full. 

Repeal  of  6.  The  statute  thirteenth  and  fourteenth  Yictoria.  chapter  ninety-nine, 

13  &  14  Viet,  -with  respect  to  the  rating  of  small  tenements,  and  so  much  of  any  local 
^'  t^'.*''^''  statute  as  relates  to  the  rating  of  owners  instead  of  occupiers,  are  hereby 
applies  to  repealed,  so  far  as  the  same  apply  to  any  poor  rate  made  after  this  Act  comes 
the  poor  rate,  into  operation. 

Constructive        7.  Every  pa^nnent  of  a  rate  by  the  occupier,  notwithstanding  the  amount 

payment  of  thereof  may  lie  deducted  from  his  rent  as  herein  provided,  and  every  pay- 
tlie  rate. 
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meiit  of  a  rate  by  the  owner,  whether  he  is  himself  rated  instead  of  the 
occupier,  or  has  agreed  with  the  occupier  or  with  the  overseers  to  pay  such 
rate,  and  notwithstanding  any  allowance  or  deduction  which  the  overseers 
are  empowered  to  make  from  the  rate,  shall  be  deemed  a  payment  of  the 
full  rate  by  the  occupier  for  the  purpose  of  any  qualification  or  franchise 
which  as  regards  rating  depends  upon  the  payment  of  the  poor  rate. 

8.  Where  an  owner  who  has  undertaken,  whether  by  agreement  with  the  Where 

occupier  or  with   the  overseers,   to   pay  the  poor  rates,  or  has  otherwise  ^^^^^^^^^  "^"^^ 
^  J  r-  .7  1  1  ^Q  pg^y  rates, 

become  liable  to  pay  the  same,  omits  or  neglects  to  pay  any  such  rate,  the  the  oocupiei-s 

occupier  may  pay  the  same  and  deduct  the  amount  from  the  rent  due  or  paying  the 

accruing  due  to  the  owner,  and  the  receipt  for  such  rate  shall  be  a  valid  'l*'"^  '"^^  ^  f' 
°  '  ^  duct  amount 

discharge  of  the  rent  to  the  extent  of  the  rate  so  paid.  from  the  rent.. 

9.  Every  owner  who  agrees  with  the  overseers  to  pay  the  poor  rate,  or  who  Owners  to 
is  rated  or  liable  to  be  rated  for  any  hereditament  instead  of  the  occupier,  §^^'^  ^^^^  "^ 
shall  deliver  to  the  overseers,  from  time  to  time,  when  required  by  them,  in  .^y^^y  liabie 
writing,  a  list  containing  the  names  of  the  actual  occupiers  of  the  heredita-  to  penalty 
ments  comprised  in  such  agreement,  or  for  which  he  is  so  rated  or  liable  to  tor  wiliul 
be  rated  ;  and  if  any  such  owner  wilfully  omits  to  deliver  such  list  when 
required  to  do  so,  or  wilfully  omits  therefrom  or  misstates  therein  the  name 

of  any  occupier,  he  shall  for  every  such  omission  or  misstatement  be  liable, 
on  summary  conviction,  to  a  penalty  not  exceeding  two  pounds. 

10.  Section  twenty-eight  of  the  Representation  of  the  People  Act,  1867,  Notice  U* 
with  respect  to  notice  to  be  given  of  rates  in  arrear,  shall  apply  to  occupiers  "^^"Piers 
of  premises  capable  of  conferring  the  parliamentary  franchise,  although  the  arrear. 
owners  of  such  premises  have  become  liable  for  the  rates  assessed  thereon  30  &  31  Vict, 
under  the  provisions  of  this  Act.  c.  102. 

11.  Where  the  owner  has  become  liable  to  the  payment  of  the  poor  rates  Liabilitj'  of 
the  rates  due  from  him,  together  with  the  costs  and  charges  of  levying  and  owner  ixnder 
recovering  the  same,   may   be  levied  on  the  goods   of  the  owner,  and  be 
recovered  from  him  in  the  same  way  as  poor  rates  may  be  recovered  from 

the  occupier. 

12.  Notwithstanding  the   owner  of    any  such    rateable    hereditament    as  Recovery 
aforesaid  has  become  liable  for  payment  of  the  poor  rates  assessed  thereon,  °*  rates 
the  goods  and  chattels  of  the  occupier  shall  be  liable  to  be  distrained  and  ^iie  owner, 
sold  for  payment  of  such  rates  as  may  accrue  during  his  occupation  of  the 
premises,  at  any  time  whilst  such  rates  remain  unpaid  by  the  owner,  subject 

to  the  following  provisions  : 

1.  That  no  such  distress  shall  be  levied  unless  the  rate  has  been  demanded 

in  writing  by  the  overseers  from  the  occupier,  and  the  occupier  has 
failed  to  pay  the  same  within  fourteen  days  after  the  service  of  such 
demand  : 

2.  That  no  greater  sum  shall  be  raised  by  such  distress  than  shall  at  the 

time  of  making  the  same  be  actually  due  from  the  occupier  for  rent 
of  the  premises  on  which  the  distress  is  nrade  : 

3.  That  any  such  occupier  shall  be  entitled  to  deduct  the  amount  of  rates 

for  which  such  distraint  is  made,  and  the  expense  of  distraint,  from 
the  rent  due  or  accruing  due  to  the  owner,  and  every  such  jjayment 
shall  be  a  valid  discharge  of  the  rent  to  the  extent  of  the  rate  and 
expenses  paid. 
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When  the 
poor  rate 
siiall  be 
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13.  Every  owner  of  any  hereditament  for  the  rates  of  which  he  has  become 
liable  shall  have  the  same  right  of  appeal  (subject  to  the  same  conditions  and 
consecjuences)  against  the  valuation  lists  and  the  poor  rates  as  if  he  were  the 
occupier  tliereof. 

14.  The  overseers  of  every  parish  when  they  make  a  poor  rate  shall  set 
forth  in  the  title  of  the  rate  the  period  for  which  the  same  is  estimated,  and 
if  the  same  is  payable  by  instalments  the  amount  of  each  instalment  and  the 
date  at  which  each  instalment  is  payable  ;  provided  that  if  the  necessities  of 
tlie  parish  shall  require  it  another  rate  may  be  made  before  such  period  shall 
have  elapsed  («). 

15.  The  overseers  who  make  the  poor  rate  for  a  period  exceeding  three 
months  may  declare  that  the  same  shall  be  paid  by  instalments  at  such  times 
as  they  shall  specify,  and  thereupon  each  instalment  only  shall  be  enforceable 
as  and  when  it  falls  due,  and  the  payment  of  any  such  instalment  shall,  as 
respects  any  qualification  or  franchise  depending  upon  the  payment  of  the 
poor  rate,  be  deemed  a  payment  of  such  rate  in  respect  of  the  period  to 
which  such  instalment  applies. 

16.  If  the  occupier  assessed  in  the  rate  when  made  shall  cease  to  occupy 
Ijcfore  the  rate  shall  have  been  wholly  discharged,  or  if  the  hereditament 
lieing  mioccupied  at  the  time  of  the  making  of  the  rate  become  occupied 
during  the  period  for  which  the  rate  is  made,  the  overseers  shall  enter  in  the 
rate  book  the  name  of  the  person  who  succeeds  or  comes  into  the  occupation, 
as  the  case  may  be,  and  the  date  when  such  occupation  commences,  so  far  as 
the  same  shall  be  known  to  them,  and  such  occupier  shall  thenceforth  be 
deemed  to  have  been  actually  rated  from  the  date  so  entered  by  the  overseer, 
and  shall  be  liable  to  pay  so  much  of  the  rate  as  shall  be  proportionate  to 
the  time  between  the  commencement  of  his  occupation  and  the  expiration 
of  the  period  for  which  the  rate  was  made,  in  like  manner,  and  with  the  like 
remedy  of  appeal,  as  if  he  had  been  rated  when  the  rate  was  made  ;  and  an 
outgoing  occupier  shall  remain  liable  in  like  manner  for  so  much  and  no 
more  of  the  rate  as  is  proportionate  to  the  time  of  his  occupation  within  the 
period  for  which  the  rate  was  made  (.c)  ;  and  the  twelfth  section  of 
the  statute  17  Geo.  2,  c.  38,  shall  be  repealed. 

17.  A  poor  rate  shall  he  deemed  to  he  made  on  the  day  when  it  is  allowed 
by  the  justices,  and  if  the  justices  sever  in  their  allowance  then  on  the  day 
of  the  last  allowance. 

18.  The  production  of  the  book  purporting  to  contain  a  poor  rate,  with 
the  allowance  of  the  rate  by  the  justices,  shall,  if  the  rate  is  made  in  the 
form  prescribed  by  law,  be  prima  facie  evidence  of  the  due  making  and 
puldication  of  such  rate. 

19.  The  overseers  in  making  out  the  poor  rate  shall,  in  every  case,  Avhetlier 
the  rate  is  collected  from  the  owner  or  occupier,  or  the  owner  is  liable  to  the 
payment  of  the  rate  instead  of  the  occupier,  enter  in  the  occupiers  column 
of  the  rate  book  the  name  of  the  occupier  of  every  rateable  hereditament, 
and  such  occupier  shall  be  deemed  to  be  duly  rated  for  any  qualification  <^r 
franchise  as  aforesaid  (y)  ;  and  if  any  overseer  negligently  or  wilfully  and 

(m)  As  to  the  validity  of  concun-eut  rates,  apart  from  this  proviso,  see  R.  v. 
Fordham  (1839).  11  A.  .t  E.  73. 

(.'■)  Amended  by  45  &  46  Vict.  c.  20.  s.  3,  infra,  ji.  7'J4. 

(.(/)  Declared  to  be  of  general  application,  by  41  &  42  Vict.  c.  26,  s.  14.  The 
section  is  extended  to  persons  entitled  to  the  service  franchise,  by  48  Vict.  c.  3,  s.  9  (,8). 
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without  .reasonable  cause  omits  the  name  of  the  occupier  of  any  rateable 
hereditament  from  the  rate,  or  negligently  or  wilfully  misstates  any  name 
therein,  such  overseer  shall  for  every  such  omission  or  misstatement  be  liable 
on  summary  conviction  to  a  penalty  not  exceeding  two  pounds  ;  provided,  that 
any  occupier  whose  name  has  been  omitted  shall,  notwithstanding  such 
omission  and  that  no  claim  to  be  rated  has  been  made  by  him,  be  entitled  to 
every  qualification  and  franchise  depending  upon  rating,  in  the  same  manner 
as  if  his  name  had  not  been  so  omitted. 

20.  The  word  "  overseer  "  shall  include  every  authority  that  makes  an  Interpre- 
assessment  for  the  poor  rate  ;  the  words  "  poor  rate"  shall  mean  the  assess-  t'Vtion. 
ment  for  the  relief  of   the   poor,  and  for  the   other  purposes   chargeable 
thereon  according  to  law,  and  in  the  metropolis  shall  extend  to  every  rate 

made  by  the  overseers,  and  chargeable  upon  the  same  property  as  the  poor 
rate  ;  the  word  "owner"  shall  mean  any  person  receiving  or  claiming  the 
rent  of  the  hereditament  for  his  own  use,  or  receiving  the  same  for  the  use 
of  any  corporation  aggregate,  or  of  any  public  company,  or  of  any  landlord 
or  lessee  who  shall  be  a  minor,  a  married  woman,  or  insane,  or  for  the  use 
of  any  person  for  whom  he  is  acting  as  agent  ;  the  word  "parish"  shall 
signify  every  place  for  which  a  separate  overseer  can  be  appointed  ;  the 
word  "  vestry  "  shall  include  not  only  the  vestry  of  a  parish  existing  under 
the  authority  of  some  general  or  special  Act  of  Parliament,  or  by  special 
custom  or  otherwise,  but  also  the  meeting  of  the  inhabitants  of  any  town- 
ship, vill,  or  place  having  a  separate  overseer,  and  for  which  a  separate  poor 
rate  is  made,  held  after  notice  given  in  like  manner  as  is  required  by  law 
in  regard  to  the  meetings  of  vestries;  and  the  word  "metropolis"  shall 
include  only  the  metropolis  as  defined  by  the  Metropolis  Management  Act,  18  &  19  Vict. 
iHoo.  c.  120. 

21.  This  Act  shall  not  extend  to  Scotland  or  to  Ireland.  Extent. 

22.  This  Act  may  be  cited  as  "  The  Poor  Rate  Assessment  and  Collection  Short  title. 
Act,  1869,"     .     .     . 


THE  VALUATION    (METKOPOLIS)   ACT,  1869. 
(32  &  33  Vict.  c.  67.) 

A/i  Act  to  pro  ride  fur  Uniforiniti/  in  the  Assessment  of  Rateable  Projjerti/  in  the 
MetropoUs.     '  [9th  August  1869.] 

Preliminary. 

1.  The  Union  Assessment  Committee  Act,  1862,  is  in  this  Act  referred  to  Construction, 
as  "the  principal  Act"  ;  and  the  principal  Act,  and  the  Union  Assessment  25  &  26  Vict. 
Committee  Act,  1864,  (amending  the  same,)  shall  for  the  purposes  of  this  ^-  1'^^- 

Act,  and  so  far  as  is  consistent  with  the  tenor  thereof,  be  incorporated  with  -"  ^  -8  Vict, 
this  Act  ;  and  the  expression  "  this  Act "  in  the  principal  Act,  and  any 
expression  referring  to  the  principal  Act  which  occurs  in  the  said  Act 
amending  the  same,  or  in  any  other  Act  or  document,  shall,  as  regards  places 
to  which  this  Act  extends,  be  construed  to  mean  the  principal  Act  as 
incorporated  with  this  Act. 

2.  This  Act  (including  the  Acts  incorporated  herewith)  may  be  cited  as  Short  title. 
"  The  Valuation  (Metropolis)  Act,  1869." 


7(!4  STATUTES.  [aPP.  II. 

Extent.  3.  This  Act  shall  extend  only  to  unions  and  parishes  not  in  union,  which 

are  for  the  time  being  either  wholly  or  for  the  greater  part  in  value  thereof 
respectiveh"  situate  within  the  jurisdiction  of  the  ^letropolitan  Board  of 
'^1.)       *^^'^*   Works  appointed  under  the  Metropolis  Management  Act.  1855. 

Interpre-  ^-  ^"  ^^^^  ^^^'  unless  the  context  otherwise  requires. — 

tation.  The  term  '"metropolis  "  means  the  unions  and  parishes  to  which  this  Act 

extends  : 

The  term  "  parish  "  means  any  place  for  which  a  separate  poor  rate  is  or 
can  be  made,  or  for  which  a  separate  overseer  is  or  can  be  appointed  : 

The  term  "  union  "  means  any  union  of  parishes,  and  any  parish  for  which 
there  is  a  separate  assessment  committee  under  this  Act  and  the  Acts 
incorporated  herewith  ; 

The  temi  "ratepayer"  means  every  person  who  is  liable  to  any  rate  or 
tax  in  respect  of  property  entered  in  any  valuation  list  (•.)  : 

The  term  "  year "'  means  the  twelve  months  commencing  with  the  sixth 
of  April  and  ending  with  the  succeeding  fifth  of  April  :  and  words 
referring  to  a  year  refer  to  the  same  period  : 

The  term  "  surveyor  of  taxes  "  means  any  surveyor  of  taxes,  inspector  of 
taxes,  or  other  officer  appointed  or  to  be  appointed  by  the  Commis- 
sioners either  of  Inland  Revenue  or  of  Her  Majesty's  Treasury  for  the 
purposes  of  any  tax  in  respect  of  which  a  valuation  list  is  by  this  Act 
made  conclusive  : 

The  term  "overseers"  inchides  any  person  or  body  of  persons  performing 
the  duties  of  overseers  so  far  as  regards  the  assessment,  making,  and 
collection  of  rates  for  the  relief  of  the  poor  : 

The  term  "vestry  clerk"  means  the  vestry  clerk,  if  any,  elected  under  the 
l:i  tV  14  \  ict.  Vestries  Act,  1850,  or  under  a  local  Act.  or,  if  there  is  no  such  clerk, 

the    vestry   clerk   appointed   under  the  Metropolis  Management  Act, 
1855  : 

The  term  "  hereditament '"  means  any  lands,  tenements,  hereditaments, 
and  property  which  are  liable  to  any  rate  or  tax  in  resjiect  of  which  the 
valuation  list  is  by  this  Act  made  conclusive  : 

The  term  "gross  value"  means  the  annual  rent  which  a  tenant  might 
reasonably  be  expected,  taking  one  year  with  another,  to  pay  for  an 
hereditament,  if  the  tenant  undertook  to  pay  all  usual  tenant's  rates 
and  taxes,  and  tithe  commutation  rentcharge.  if  any.  and  if  the 
landlord  undertook  to  bear  the  cost  of  the  repairs  and  insurance,  and 
the  other  exjDenses.  if  any.  necessary  to  maintain  the  hereditament  in  a 
state  to  command  that  rent  : 

The  term  "  rateable  value ""  means  the  gross  value  after  deducting  there- 
from the  probable  annvial  average  cost  of  the  repairs,  insurance,  and 
other  expenses  as  aforesaid  : 

The  Acts  specified  in  the  first  schedule  to  this  Act  are  in  this  Act  referred 
to  by  the  short  title  placed  opposite  to  them  in  that  schedule. 

ASSKSSMKNT    CoMM  11  TKK. 

Election  of  5.  "Where,  in  any  parish  which  is  not  included  in  any  union  formed  under 

assessment  ^-^^  p^^^  j^^^^  Amendment   Act,  1834,  and  the  Acts  amending  the  same, 

committee  ni  ,        .         ,    .                  ,         ,     ,    t              -,■        ,      ,^              ■  •          f 

sinde  parisli  there  is  for  the  time  being  a  vestry  elected  according  to  the  provisions  or 

where  there 

is  a  vestry.  ^.-^  ^^^^  ^^.^  4-  ^^.  4^  yi..^^  ^   -   ^  o^  ;„/,.„,  p.  7(14. 


18  &  19  Vict 
c.  120. 
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the  Metropolis  Management  Act,  1855,  but  no  assessment  committee  under 
the  principal  Act,  the  following  provisions  shall  have  effect  : 

(1)  Where  in  any  such  parish  there  is  a  board  of  guardians  having  power 

under  any  local  Act  to  assess  or  make  the  rates  for  the  relief  of 
the  poor,  that  board  of  guardians  shall  appoint  an  assessment 
committee  : 

(2)  Where  any  two  of  such  parishes  are  united  under  a  local  Act  for  the 

purpose  of  assessing  or  making  the  rates  for  the  relief  of  the  poor, 

the  guardians  for  such  united  parishes  elected  in  pursuance  of  the 

Poor   Law   Amendment   Act,    1834,  and  the  Acts  amending  the     *"!,'.'*      '   ' 

.  =■  c.  ,b. 

same,  shall  appoint  an  assessment  committee  : 

(3)  In  cases  other  than  those  before  mentioned  the  vestry  of  such  parish 

shall  appoint  an  assessment  committee  : 

(4)  In  every  year,  the  body  who  appoint  an  assessment  committee  under 

this  section  shall  on  a  day  fixed  by  such  body  between  the  fifteenth 
and  twenty-ninth  of  April  in  that  year,  or  some  other  date  fixed 
•  by  the  Poor  Law  Board,  hold  a  meeting,  and  appoint  from  among 

themselves  an  assessment  committee  (consisting  of  not  less  than 
six  nor  more  than  twelve  in  number)  in  the  same  manner,  as  near 
as  may  be,  as  if  the  parish  or  united  parishes  were  an  union  and 
the  appointing  body  a  board  of  guardians  within  the  meaning  of 
the  principal  Act. 
All  the  provisions  of  this  Act  and  the  Acts  incorporated  herewith  shall — 

(a)  in  cases  where  the  assessment  committee  is  appointed  by  guardians 

under  this  section  be  construed  as  if  such  guardians,  and  the 
moneys  applicable  by  such  guardians  for  the  relief  of  the  poor, 
were  the  guardians  mentioned  in  the  principal  Act  and  the 
common  fund  (a)  ;  and — 

(b)  in  cases  where  the  assessment  committee  is  appointed  by  the  vestry 

be  construed,  so  far  as  is  consistent  with  the  tenor  thereof,  as  if 

the   terms  vestry,  members  of  the  vestry,  vestry  clerk,  assistant 

vestry  clerk,  and  moneys  applicable  to  the  payment  of  the  expenses 

of   a   vestry  under  the   Metropolis  Management  Act,   1855,  were  18  &  19  Vict 

respectively  substituted  for  the  terms  board  of  guardians,  guardians,  ^"  ^'-''^• 

clerk  of  the  board  of  guardians,  assistant  clerk  of  the  board  of 

guardians,  and  common  fund,  but  nothing  in  such  Acts  relating  to 

ex-officio  guardians   shall  have  any  application  in  the  case    of  a 

vestry  («). 

MAKixa  OF  Valuation  Lists. 

6.  The  overseers  of  every  parish  to  which  this  Act  extends,  within  the  Making  of 

time  in  this  Act  mentioned,  shall  make  and  sign  a  valuation  list  of  their  valuation 

lists 
parish  in  duplicate,  in  accordance  with  this  Act. 

_i.„  ,.,...         nil  Valuation 

7.  After  the  valuation  list  is  signed  by  the  overseers  the  same  proceedings  lists  to  be 

shall  be  had  as  are  directed   by  the   seventeenth,   eighteenth,   nineteenth,  dealt  with 
twentieth,  and   twenty-first  sections  of   the  principal  Act,   subject   to   the  "-  of  ^c  v'  t 
alterations  made  by  this  Act.  e.  lOs".  ss.  17 

to  21. 

8.  The  overseers  shall  send  one    duplicate  of   the  valuation   list  to  the 

surveyor  of  taxes  of  the  district  at  the  same  time  that  the  other  duplicate  is  ggj/^  ^J 

surveyor 
(rt)  See  the  London  Government  Act,  1899  (fi2  &  63  Vict.  c.  14),  ss.  13,  31,  ia/ni :  of  taxes, 
and  pp.  628,  683,  692,  xvpra. 
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[Al- 


Notice  t(j 
occupier  of 
alteration  of 
value,  etc. 


Notice  to 
state  time 
and  mode  of 
objection. 

(rrounds  on 
which  jier- 
sons  may 
object  before 
assessment 
committee. 


Survej-or  of 
taxes,  etc., 
may  inspect, 
copy,  and 
object  to 
valuation  list 

If  overseers 
do  not  trans- 
mit list,  com- 
mittee to 
ap])oint  a 
person  to  do 
so. 


deposited  by  them.  The  surveyor  of  taxes  shall  insert  in  the  duplicate  so 
sent  to  him  the  amount  in  his  opinion  of  the  gross  value  of  the  heredita- 
ments comprised  in  such  list  where  such  amount  differs  fi-om  the  amount 
inserted  by  the  overseers,  and  shall  transmit  the  duplicate  to  the  assessment 
committee  within  twenty-eight  days  after  he  has  received  the  same. 

9.  In  each  of  the  following  cases,  namely, 

(1)  Where  the  overseers  of  the  parish  insert   in  the  valuation  list  some 
hereditament  not  previously  assessed,  or  raise  the  gross  or  rateable 
value  of  some  hereditament  above  the  value  stated  in  the  valuation 
list  for  the  time  being  in  force  or  (where  there  is  no  valuation  list) 
in  the  then  last  assessment  to  the  poor  rate,  or 
(•J)  "Where  the  assessment  committee  (otherwise  than  in  determining  an 
objection)  alter  a  valuation  list  by  inserting  therein  some  heredita- 
ment, or  by  raising  the  gross  or  rateable  value  of  some  hereditament 
comprised  therein, 
the  overseers  shall  immediately  after  the  deposit  or  re-deposit  of  the  list  (as 
the  case  may  be)  serve  on  the  occupier  (h)  of  such  hereditament  a  notice  of 
the  gross  and  rateable  value  thereof  inserted  in  the  valuation  list. 

10.  The  notice  of  the  deposit  and  re-deposit  of  the  valuation  list  published 
by  the  overseers  shall  state  the  times  at  which  and  the  mode  in  which 
objections  are  to  be  made. 

11.  Oljjections  may  be  made  before  the  assessment  committee  l)y  any 
person  authorised  liy  this  Act  and  the  Acts  incorporated  herewith  to  object 
who  feels  himself  aggrieved  by  reason  of  the  unfairness  or  incorrectness  of 
the  valuation  of  any  hereditament,  or  by  reason  of  the  insertion  or  incorrect- 
ness of  any  matter  in  the  valuation  list,  or  by  reason  of  the  omission  of  any 
matter  therefrom,  or  by  reason  of  such  a  valuation  list  as  is  required  by 
this  Act  not  having  been  transmitted  by  the  overseers  to  the  assessment 
committee.  The  notice  of  objection  shall  specify  the  correction  which  the 
objector  desires  to  be  made. 

12.  A  surveyor  of  taxes,  and  any  ratepayer  in  the  parish,  shall  have  the 
same  right  of  inspecting,  copying,  taking  extracts  from,  and  objecting  to 
any  valuation  list  which  relates  to  his  district  or  parish  as  is  given  to  any 
person  by  this  Act  and  the  Acts  incorporated  herewith. 

13.  If  the  overseers  of  any  parish  fail  to  transmit  such  a  valuation  list  as 
is  required  by  this  Act,  the  assessment  committee  shall  appoint  some  person 
to  make  a  valuation  list,  and  may  allow  such  person  such  remuneration  in 
addition  to  his  expenses  as  they  think  tit  ;  and  all  expenses  incurred  by  the 
assessment  committee  in  pursuance  of  this  section  shall  be  paid  by  the 
guardians,  and  charged  by  them  to  such  parish. 

The  person  so  appointed  shall  have  for  the  purposes  of  this  section  the 
same  powers  and  duties  as  overseers,  and  the  valuation  list  so  made  shall  I)e 
dealt  with  in  like  manner  as  if  it  had  been  duly  made  and  transmitted  l)y 
the  overseers. 


Valuation  14.  The  assessment   committee,  within   the  time   in  this  Act  mentioned, 

list  to  be  shall  I'evise  the  valuation  list   in   accordance  with  this  Act  and   the  Acts 

rcvisod   cGi'ti- 

tied   and  sent  i'^^^^P^^'"^*"^^  herewith.     When  they  have  finally  approved  such  valuation 

to  overseers, 

etc.  (Z,)  See  also  47  &  4S  Vict.  c.  5,  s.  2,  i/ifrn,  p.  7114. 


AI'P.  II.]  THE    VALUATION    (METROPOLIS)    ACT,    1869.  767 

list,  they  shall  cause  the  totals  (r)  of  the  gross  and  rateable  value  in  such 
list  to  be  ascertained  and  inserted  in  the  list,  and  three  members  of  the 
committee  present  at  the  meeting  at  which  the  list  is  finally  approved  shall 
sign  at  the  foot  thereof  such  declaration  of  approval  and  certificate  of  com- 
pliance with  this  Act  as  is  contained  in  Part  One  of  the  Second  Schedule  to 
this  Act.  One  duplicate,  so  certified,  shall  be  sent  to  the  clerk  of  the 
managers  of  the  metropolitan  asylum  district  (f/),  and  the  other  duplicate  to 
the  overseers  of  the  parish  to  which  it  relates. 

15.  The  overseers  of  the  parish,  on  receiving  the  duplicate  of  the  valua-  Deposit  of 
tion  list  so  sent  to  them  by  the  assessment  committee,  shall  immediately  duplicate  of 
deposit  it  in  the  place  in  which  the  rate  books  of  the  parish  are  kept,  and  parish 
shall  publish  notice  of  such  deposit,  and  of  the  time  and  mode  of  making 

appeals,  and  of  the  grounds  on  which  an  appeal  is  allowed  by  this  Act  to  be 
made. 

16.  The  certified  valuation   list  so  sent  to  the  clerk  of  the  managers  of  Deposit  of  list 
the  metropolitan  asylum  district  (d)  by  the  assessment  committee  shall   be  f*  ^"^^^  "^ 
deposited  at  the  office  of  such  managers  (d),  and  within  the  time  in  this  Act  ^f  metropoli- 
mentioned  shall  l^e  returned  by  such  clerk  to  the  same  assessment  committee,  tan  asylum 

district. 

17.  The  clerk  of  the  managers  of  the  metropolitan  asylum  district  (d)  Pi-intintf  and 
shall,  within  the  time  in  this  Act  mentioned,  cause  the  totals  of  the  gross  distribution 
and  rateable  values  of  all  the  valuation  lists  to  be  printed,  and  a  printed  °^  totals  of 
copy  of  all  such  totals  (r)  to  be  sent  to  every  assessment  committee,  and  the  rateable  value 
overseers  of  every  parish  in  the  metropolis  and  in  every  county  in  which  in  valuation 
any  parish  to  which  any  of  such  totals  relate  is  situate,  to  the  clerks  of  the  ^'®* 

peace  for  every  such  county,  to  the  Commissioner  of  the  Metropolitan 
Police,  the  Corporation  of  the  City  of  London,  the  Metropolitan  Board  of 
Works,  every  district  board  in  the  metropolis,  and  the  Poor  Law  Board. 
Every  assessment  committee,  overseer,  and  ratepayer  within  the  metropolis, 
and  every  such  county  shall  respectively  be  entitled  to  have  printed  copies 
of  such  totals  on  payment  of  one  penny  for  each  copy  of  all  the  said  totals. 

Ai'PE.\i,s — Special  Skssions. 

18.  Ill  every  petty  sessional  division  in  the  metropolis  the  justices  of  the  Holding  of 
peace  acting  in  and  for  such  division  shall,  in  every  year  at  the  time  men-  special  ses- 
tioned  in  this  Act,  hold  a  special  sessions  for  hearing  appeals  under  this  Act  ai^peals. 
against  the  valuation  lists  of  the  several  parishes  within  such  division. 

19.  Any  ratepayer  (e)  and  any  overseers  of  a  parish,  so  far  as  respects  the  Persons 
valuation  list  of  such  parish,  and  any  surveyor  of  taxes,  so  far  as  respects  entitled  to 
the  valuation  list  of  any  parish  in  the  petty  .sessional  division,  may,  if  he  or  special 
they  feel  aggrieved   by  any  decision  of   the   assessment  committee  on  an  sessions, 
objection  made  with  respect  to  the  unfairness  or  incorrectness  of  the  valua- 
tion of  any  hereditament  included  in  such  list,  but  not  otherwise,  appeal 

against  such  decision  to  the  special  sessions.  The  right  to  appeal  to  special 
sessions  shall  not  deprive  a  person  of  any  other  right  of  appeal  conferred  on 
him  by  this  Act. 

(r)  See  also  SS  i:  H9  Vict.  c.  S8,  i/ifrti,  p.  7!»2.  ami   59  &  60   Vict.  c.  16,  s.  u  (b), 
infru,  \).  80S. 

(f/)  Now  the  Lniulou  County  Council  :  sec  .")1  &  52  Vict.  c.  41,  ?.  44,  h/fra,  p.  7'.H>. 
((')  See  al-o  47  &;  4S  Vict.  c.  5,  s.  2,  hi/rti,  p.  7'J4. 
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20.  The  justices  in  special  sessions  under  this  Act  shall  not  hear  any 
appeal  touching  any  matter  with  respect  to  which  notice  of  appeal  to  the 
general  assessment  sessions  has  been  served  in  manner  prescribed  by  this 
Act,  and  shall  not  hear  any  appeal  touching  any  part  or  alter  any  part  of  tlie 
valuation  list  except  the  part  relating  to  the  value  of  an  hereditament  :  and 
a  decision  of  such  justices  and  an  alteration  by  them  of  the  value  of  an 
hereditament  in  the  valuation  list  of  any  parish  shall  affect  only  the  rights 
of  the  ratepayers  of  such  parish  among  themselves,  and  shall  not  of  itself  in 
any  way  alter  the  totals  of  the  gross  or  rateable  value  of  such  list  as  settled 
by  the  assessment  committee,  but  may  form  a  reason  for  appeal  against 
such  totals  to  the  assessment  sessions  and  superior  court  as  hereinafter 
mentioned. 

21.  The  justices  in  special  sessions  under  this  Act  may  adjourn  their 
court  from  time  to  time,  as  may  be  necessary  for  the  performance  of  their 
duties  under  this  Act.  They  shall  have  with  respect  to  the  attendance  and 
examination  of  witnesses,  the  taking  of  evidence,  the  keeping  order  in 
court,  the  enforcing  their  orders,  and  all  matters  necessary  for  the  execution 
of  their  duties  under  this  Act,  the  same  powers  and  jurisdiction  as  if  they 
were  assembled  in  petty  sessions. 

22.  The  justices  in  special  sessions  shall  send  a  written  notice  of  the  time 
and  place  at  which  they  will  hold  a  special  sessions  for  the  purpose  of 
hearing  appeals  with  respect  to  any  parish  to  the  overseers  of  such  parish, 
who  shall  publish  it  as  soon  as  it  is  received  by  them. 
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AiM'EAi.s — Assessment   Sessions  (/'). 

23.  For  the  purpose  of  hearing  appeals  under  this  Act  against  any  ^•alua- 
tion  list  in  the  metropolis,  the  justices  of  the  peace  appointed  as  herein-after 
mentioned  shall  at  the  time  mentioned  in  this  Act  assemble  and  hold  a  court 
of  general  assessment  sessions  (in  this  Act  referred  to  as  the  assessment 
sessions). 

24.  The  justices  who  are  to  form  the  court  of  general  assessment  sessions 
shall  be  appointed  annually  as  follows  : 

1 .  Three  justices  of  the  peace  of  the  county  of  Middlesex  (of  whom  the 

assistant  judge  of  the  court  of  the  sessions  of  the  peace  of  the  said 
county  shall  be  one)  shall  be  appointed  by  the  court  of  general 
quarter  sessions  or  general  sessions  of  the  peace  for  the  county  of 
Middlesex  : 

2.  Two  justices  of  the  peace  of  the  county  of  Surrey  shall  be  appointed 

by  the  court  of  general  or  quarter  sessions  of  the  peace  for  the 
county  of  Surrey  : 

3.  Two  justices  of  the  peace  of  the  county  of  Kent  shall  be  appointed  by 

the  court  of  general  sessions  for  the  county  of  Kent  : 

4.  Two  justices  of  the  peace  of  the  city  of  London  shall  be  appointed  l)y 

the  court  of  the  mayor  and  aldermen  of  the  city  of  London  in  tlie 
inner  chamber  : 

The  said  justices  shall  be  appointed  in  the  month  of  October  in  every  year, 
or  at  such  other  time  as  may  be  from  time  to  time  fixed  by  the  appointing 

{f)  The  London  quarter  sessions  were  substituted  for  tlie  assessment  sessions  by 
.51  &  52  Vict,  c.  41,  s.  42  (10),  hifra,  p.  796. 
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body.  They  shall  hold  office  for  twelve  months  beginning  on  the  first  of 
November,  and  any  casual  vacancy  may  be  filled  up  by  the  appointing 
body. 

25.  The  justices  in  assessment  sessions  {(/)  may  from  time  to  time  appoint,  Officers  of 
with  the  consent  of  the  Poor  Law  Board,  a  clerk,  and  other  persons  to  assist  general 
them  in  the   performance  of   their  duties  under  this  Act,  and  may  assign  ogggiQ-.o 
him  or  them  such  remuneration  and  such  duties  as  the  Poor  Law  Board  may 
approve. 

26.  The  justices  in  assessment  sessions  {g')  may  from  time  to  time  appoint  Chairman, 
one  of  their  own  number  to  act  as  their  chairman,  who  shall  have  a  second  quorum,  and 
or  casting  vote,  and  they  may  from  time  to  time  determine  on  their  quorum  „g„g,.ai 

so  that  it  be  not  less  than  three.  assessment 

The  court  of  general  assessment  sessions  {g)  may  adjourn  from  time  to  sessions, 
time,  as  may  be  necessary  for  the  performance  of  their  duties  under  this 
Act,  and  (for  the  purpose  of  giving  judgment  only)  from  place  to  place  in 
the  metropolis.  They  shall  with  respect  to  the  attendance  and  examination 
of  witnesses,  to  the  taking  of  evidence,  to  the  keeping  of  order  in  court,  to 
contempt  of  court,  to  the  enforcement  of  their  orders,  and  to  all  matters 
necessary  for  the  execution  of  their  duties  under  this  Act,  have  the  same 
jurisdiction  and  powers  and  be  in  the  same  position  as  a  court  of  quarter 
sessions  ;  and,  subject  to  the  express  provisions  of  this  Act,  shall  conduct 
their  proceedings,  be  convened,  and  be  in  the  same  position,  as  near  as  may 
be,  as  if  they  were  a  court  of  quarter  sessions. 

27.  The  justices  in  assessment  sessions  ((/)  may,  with  the  appi'oval  of  one  Orders  as  to 

■of  her  Majesty's  principal  Secretaries  of  State  make  orders  from  time  to  pi'oceednigs 
„,,.,  ,.  and  recogni- 

tmie  for  the  purpose  of  regulating  the  proceedings  on  appeals  to  them  under  zances  on 

this  Act,  and  for  determining  the  recognizances  (if  any)  to  be  entered  into  appeals. 

by  appellants  in   the  case   of   appeals  either  to  special   sessions  or  to  the 

assessment  sessions. 

28.  The  justices  in  assessment  sessions  {g)  may  make  a  table  of  the  fees  Fees  on 
■which  in  their  opinion  should  be  paid  to  the  clerks  of  special  sessions  and  to  appeals 
the  clerk  of  assessment  sessions  in  the  case  of  appeals  under  this  Act,  and 

shall  lay  ^uch  table  before  one  of  her  Majesty's  principal   Secretaries  of 

State  in  the  same  manner  as  the  justices  at  quarter  sessions  may  make  and 

lay  before  such  Secretary  of  State  a  table  of  fees,  and  all  the  provisions  of 

section  thirty  of  the  Summary  Jurisdiction  Act,  1848  (which  section  relates  11  &  12  Vict. 

to  a  table  of  fees  and  to  the  prohibition  of  clerks  taking  other  fees),  shall  *^-  '^^• 

apply  in  the  case  of  a  table  of  fees  made,  and  the  business  done  by  the  said 

clerks  under  this  Act. 

All  fees  paid  in  the  case  of  appeals  to  the  assessment  sessions  (ry)  shall  be 
paid  to  the  account  of  the  receiver  of  the  Metropolitan  Common  Poor  Fund, 
and  shall  be  so  paid  and  taken  and  accounted  for  in  such  manner  as  the 
Poor  Law  Board  may  from  time  to  time  by  order  prescribe. 

29.  The  justices  in  assessment  sessions  (r/)  shall  from  time  to  time  appoint  Places  for 
the  place  in  the  metropolis  wdiere  the  appeals  relating  to  each  parish  in  the  hearing 
metropolis  are  to  be  heard,  and  may,  if  they  think  fit,  divide  the  metropolis 

into  districts  for  the  purpose  of  appeals,  and  appoint  one  or  more  places  for 
every  such  district. 

((jr)  Now  the  London  quarter  sessions  ;  vide  infra,  p,  79G. 
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30.  The  justices  in  assessment  sessions  (It)  shall  cause  public  notice  to  be 
given  of  the  several  times  at  which  they  will  sit  at  the  several  places 
appointed  for  the  hearing  of  appeals  ;  such  notice  may  be  given  under  the 
hand  of  their  clerk,  and  shall  be  given  by  advertisement  in  some  newspaper 
circulating  generally  in  the  metropolis,  and  by  sending  a  copy  of  such  notice 
to  every  surveyor  of  taxes  in  the  metropolis,  to  every  assessment  committee 
which  would  have  a  right  to  appeal  at  such  court,  and  to  the  overseers  of 
every  parish  to  which  any  appeal  relates,  and  to  all  the  parties  to  the  appeal. 

The  overseers  shall  publish  the  notice  as  soon  as  it  is  received  by  them. 

31.  The  justices  in  assessment  sessions  (//)  may  order  any  clerk  to  the 
(Commissioners  of  Taxes,  any  surveyor  of  taxes,  clerk  of  assessment  com- 
mittee, overseer,  assistant  overseer,  or  like  officer  in  the  metropolis  to 
produce  any  documents  relating  to  rates  or  taxes  which  such  justices  may 
consider  necessary  for  determining  an  appeal,  and  do  not  relate  to  profits  of 
trade  or  of  concerns  in  the  nature  of  trade. 

Any  person  who  refuses,  after  tender  of  a  reasonable  sum  for  his  expenses, 
to  obey  any  order  under  this  section  shall  be  liable  (on  summary  conviction 
before  the  justices  in  assessment  sessions  or  any  other  two  justices)  to  a 
penalty  not  exceeding  five  pounds. 

32.  Any  ratepayer  (/)  and  any  surveyor  of  taxes,  and  any  overseer,  with 
the  consent  of  the  vestry  of  his  parish,  who  may  feel  aggrieved  by  any 
decision  of  the  assessment  committee,  on  an  objection  made  before  them  to 
which  he  was  a  party,  or  by  any  decision  of  special  sessions,  whether  he 
was  a  party  or  not,  may  appeal  against  such  decision  to  the  assessment 
sessions  (//). 

Any  assessment  committee  in  the  metropolis,  or  in  the  county  in  which 
the  parish  to  which  the  appeal  relates  is  situate,  any  overseers  in  the  metro- 
polis or  such  county,  with  the  consent  of  the  vestry  of  their  parish,  any 
ratepayer  (/)  in  the  metropolis  or  such  county,  and  any  body  of  persons 
authorised  by  law  to  levy  rates  or  require  contributions  payable  out  of  rates 
in  the  metropolis  or  such  county,  may  appeal  to  the  assessment  sessions  (/*), 
if  they  or  he  feel  aggrieved  by  reason — 

(1)  of  the  total  (/.•)  of  the  gross  value  of  any  parish  being  too  high  or  too 
low  : 

(■J)  of  the  total  (/.)  of  the  rateable  value  of  any  parish  being  too  high  or 
too  low  ;  or 

(3)  of  there  being  no  approved  valuation  list  for  some  parish. 


Ph()('eki)IN(;s  on  Api'kai.s. 

33.  Xotice  in  writing  of  every  appeal  (/),  whether  to  special  sessions  or 
the  assessment  sessions  (/?),  specifying  the  correction  which  the  appellant 
desires  to  have  made  in  the  valuation  list,  must  be  served,  within  the  time 
in  this  Act  mentioned,  on  the  following  persons  ;  namely, 

in  all  cases  on  the  surveyor  of  taxes  of  the  district  to  which  the  appeal 
relates,  and  on  the  clerk  of  the  assessment  committee  which  approved 
the  list  wholly  or  partly  questioned  by  the  appeal  : 


infi 


■>/.  p. 


'.10. 


(//)  Now  the  London  quarter  sessions  :  rich' 
(/)  See  also  47  &;  48  Vict.  c.  .'>.  s.  2.  ivfra. 
Ill)  See  also  V,^  &  39  Vict.  c.  38,  infni. 

(/)  As  to  including  several  separate  assessments  under  one  notice  of  appeal,  see 
47  .V:  48  Vict.  c.  .">,  s.  H.  hil'ra. 
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when  the  appeal  relates  to  the  unfairness  or  incorrectness  of  the  valuation 
of,  or  to  the  omission  of  an  hereditament  occupied  by  any  person  other 
than  the  appellant,  or  to  the  incorrectness  of  any  matter  stated  in  the 
list  with  respect  to  any  such  hereditament,  then  on  such  person  : 
if  an  assessment  committee  or  a  surveyor  of  taxes  is  the  appellant,  then 
also  on  the  overseers  of  the  parish  to  which  the  appeal  relates  : 
Provided  that  it  shall  not  be  necessai-y  to  serve  any  notice  of  appeal  on  the 
surveyor  of  taxes  in  any  case  in  which  the  appeal  relates  only  to  the  rateable 
value  of  any  hereditament. 

The  clerk  of  the  assessment  committee,  on  receiving  notice  of  an  appeal, 
shall  forthwith  serve  notice  thereof  on  the  clerk  of  the  special  sessions  or 
of  the  assessment  sessions  (m),  as  the  case  may  require. 

34.  The  justices  in  special  sessions  and  in  assessment  sessions  (/«)  respec-  Sessions  to 
tively  shall,  in  open  court,  hear  and  determine  all  appeals  brought  before  ^}^^^  ^".^ 
them  in  such  order  as  they  may  respectively  from   time  to   time  appoint,  appeals,  and 
They  may  adjourn  the  hearing  from  time  to  time,  and  to  any  day  not  later  alter  list 
than  the  day  before  which  all  appeals  to  them  are  required  by  this  Act  to  be  ^ccordmgly. 
hefird  ;  and  in  the  case  of  assessment  sessions  for  the  purpose  of  obtaining 

the  decision  of  any  superior  court  to  any  day  necessary  for  that  purpose  ; 
and  if  from  accident  or  mistake  due  notice  of  appeal  has  not  been  given,  or 
if  an  additional  notice  of  appeal  appears  to  be  required,  they  may,  if  they 
think  it  just,  order  notice  of  appeal  to  be  given.  They  may  confirm  or  alter 
the  valuation  list,  so  far  as  it  is  questioned  by  the  appeal,  in  such  manner  as 
they  think  just,  but  shall  not  make  any  alteration  in  contravention  of  this 
Act.  The  clerk  of  the  assessment  committee,  or  some  deputy  allowed  by 
the  assessment  committee,  shall  attend  the  court  with  the  valuation  list  to 
which  the  appeal  relates,  and  any  alteration  shall  be  made  by  the  justice 
acting  as  chairman  of  the  sessions  in  that  list,  and  the  said  justice  shall  place 
his  initials  against  such  alteration. 

35.  If  it  appears  to  the  justices  in  assessment  sessions  (»;)  on  any  appeal  Makini^  of 
that  there  is  no  approved  valuation  list  for  some  parish   they  may  appoint  valuation  lis 
some  proper  person  (with  such  remuneration  as  they  may  appoint)  to  make  ^^  leie  none 
a  valuation  list.     Such  person  shall  have  for  that  purpose  the  same  powers 

and  duties  as  overseers.  • 

The  valuation  list  so  made  shall  be  deposited  and  otherwise  made  known 

to  the  persons  interested  in  such  manner  as  the  court  may  direct,  but  in  ' 

manner  as  near  as  may  be  as  is  provided  in  this  Act  with  respect  to  the  list 

originally  made. 

The  cost  of  making  such  valuation  list  shall  be  paid  by  the  assessment 

committee  who  failed  to  approve  the  list,  and  shall  be  deemed  part  of  their 

expenses  under  the  principal  Act. 

36.  If  any  of  the  parties  to  the  appeal  apply  to  the  justices  in  assessment  Assessment> 

sessions  (//i)  to  direct  a  valuation  of  any  hereditament  with  respect  to  which  sessions 

any  appeal  may  be  made,  and  if  such  applicant  or  applicants  give  such  ^^^^'.  "". 

security  as  the  court  think  proper  to  pay  the  costs  of  the  valuation,  the  of  partj-  to 

court  may,  in  their  discretion,  appoint  some  proper  person  to  make  such  appeal,  orde 

,      ,•  valuation, 

valuation. 

37.  Where  the  court    appoint  a   person    to    make  a  valuation   list   or  a  Adjournmen 
valuation,  they  may  fix  some  subsequent  day,  either  before  or  after  the  day  to  i-eceive 

valuation  lis 

^    ^  XT       i.1,    T      J  <.  ■  ■  7    •   ^  -f./-  or  valuation 

(w)  rsow  the  London  quarter  sessions  :  ru/a  ■tiijni,  p.  /96. 
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before  which  all  appeals  are  required  by  this  Act  to   be  heard,  for  receiving 
such  valuation  list  or  valuation,  and  may  adjourn  the  hearing  to  that  day. 

38.  The  person  so  appointed  to  make  a  valuation  shall  make  his  valua- 
tion in  writing  signed  by  him,  showing  the  particulars  of  the  hereditaments 
comprised  therein,  and  the  amounts  at  which  he  has  valued  the  same 
respectively. 

Such  person  may  at  all  reasonable  times,  with  or  without  assistants,  enter 
upon  any  of  the  hereditaments  directed  to  be  valued,  and  may  do  thereon  all 
acts  necessary  for  completing  the  valuation. 

39.  The  costs  of  any  appeal,  including  the  costs  of  any  such  valuation  as 
aforesaid,  shall  be  in  the  discretion  of  the  justices  in  special  or  assessment 
sessions  (»)  (as  the  case  may  be),  and  shall  be  awarded  by  them  to  be  paid 
by  such  parties  to  the  appeal,  and  in  such  proportions,  as  they  think  just. 

Costs  (including  the  costs  of  making  a  valuation)  so  ordered  to  be  paid 
may  be  recovered  as  if  they  had  been  awarded  by  a  court  of  quarter  sessions, 
and  when  ordered  to  be  paid  by  parties  other  than  a  ratepayer  shall  be  paid 
as  in  this  Act  mentioned. 

40.  The  same  proceedings  may  be  had  by  special  case  and  certiorari  or 
otherwise,  for  questioning  any  decision  of  the  justices  in  assessment  ses- 
sions ()i),  as  may  be  had  for  questioning  any  decision  of  the  justices  in 
general  or  quarter  sessions,  provided  that  every  such  certiorari  shall  be  sued 
out  within  three  months  after  the  decision  is  given. 

At  any  time  after  notice  given  of  appeal  under  this  Act  to  the  assessment 
sessions,  it  shall  be  lawful  for  the  parties,  by  consent  and  by  order  of  any 
judge  of  one  of  the  superior  courts  of  common  law  at  Westminster,  to  state 
the  facts  of  the  case  in  the  form  of  a  special  case  for  the  ojDinion  of  any  of 
those  courts,  and  to  agi'ee  that  a  judgment  in  conformity  with  the  decision 
of  that  court,  and  for  such  costs  as  that  court  may  adjudge,  may  be  entered 
on  the  application  of  either  party  at  the  meeting  of  the  justices  in  assess- 
ment sessions  next  or  next  but  one  after  such  decision  has  been  given,  and 
such  judgment  may  be  entered  accordingly,  and  shall  be  of  the  same  effect 
,  in  all  respects  as  if  the  same  had  been  given  by  the  assessment  sessions  upon 
an  appeal  duly  brought  before  them  and  adjourned  ;  and  the  justices  shall, 
if  necessary,  hold  a  sessions  or  an  adjourned  sessions  for  this  purpose. 

Notice  in  writing  of  the  decision  of  any  superior  court  in  pursuance  of 
this  section  shall  be  served  by  the  clerk  of  the  assessment  sessions  on  the 
assessment  committee  which  approved  the  list  questioned  on  the  appeal  to 
such  court. 

41.  Notice  of  every  alteration  in  the  valuation  list,  which  alteration  is 
made  in  consequence  of  any  decision  on  any  appeal  to  the  special  sessions, 
assessment  sessions  («),  or  a  superior  court,  shall,  as  soon  as  possible,  be  sent 
in  writing  by  the  clerk  of  the  assessment  committee  to  the  overseers  and 
surveyor  of  taxes  of  the  parish  and  district  respectively  to  which  the  list 
which  is  so  altered  relates,  and  such  alteration  shall  be  entered  by  the  clerk 
of  the  assessment  committee  and  by  the  overseers  on  the  duplicates  respec- 
tively deposited  with  them. 

Notice  of  every  alteration  in  the  total  of  the  gross  and  rateable  value  of 
any  valuation  list,  which  alteration  is  made  in  consequence  of  any  decision 
on  any  appeal  to  the  assessment   sessions  (;/)  or  a  superior  court,   shall  as 


(?()  Now  the  London  quarter  sessions  :  ride  infra,  p.  71)6, 
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soon  as  possible  be  sent  in  writing  by  the  clerk  of  the  assessment  committee 
to  the  clerk  of  the  managers  of  the  metropolitan  asylums  district  (o)  ;  and 
the  clerk  of  such  managers  shall  send  in  writing  such  altered  total  to  every 
person  and  body  of  persons  who  has  power  to  levy  or  make  any  rate  or 
assessment  or  require  any  contribution  based  on  such  total. 

Times  for  Proceedings. 

42.  With  respect  to  the  times  within  which  proceedings  under  this  Act  Times 
and  the  Acts  incorporated  herewith  are  to  be  done,  the  following  provisions  ^^^„(?ggf|ijj(,g 
shall  have  effect  ;  that  is  to  say,  in  making 

(1)  The  overseers  shall  make  and  deposit  the  valuation  list  before  the  first  valuation 

day  of  June  in  the  first  year  after  the  passing  of  this  Act  :  ^^  done 

(2)  The  overseers  shall  transmit  the  valuation  list  to  the  assessment  com- 

mittee not  sooner  than  fourteen  and  not  later  than  seventeen  days 
after  notice  is  given  of  the  deposit  of  such  list  : 

(3)  Notice  of  any  objection  by  any  person  other  than  the  surveyor  of 

taxes  and  the  overseers  shall  be  given  before  the  expiration  of 
twenty-five  days  after  the  list  is  deposited  : 

(4)  The  assessment  committee  shall  revise  the  valuation  list  before  the 

first  of  October  in  the  same  year,  and  before  the  same  day,  but  not 
less  than  sixteen  days  after  the  transmission  of  the  list  to  them  by 
the  overseers,  shall  hold  a  meeting  for  hearing  objections  to  such  list  : 

(5)  The  assessment  committee  shall  give  notice  of  a  meeting  for  hearing 

objections  to  a  list  not  less  than  sixteen  days  before  such  meeting  : 

(6)  'Notice  of  objection  with  respect  to  any  list  by  the  surveyor  of  taxes 

and  by  the  overseers  shall  be  given  not  less  than  seven  days  before 
the  meeting  at  which  objections  to  such  list  will  be  heard  by  the 
assessment  committee  : 

(7)  The  assessment  committee   shall  send  the    valuation  list  to  be    re- 

deposited  within  three  days  after  it  is  approved  by  them,  and  shall 
appoint  a  day  not  less  than  fourteen  nor  more  than  twenty-eight 
days  after  such  re-deposit  for  hearing  objections  to  the  altera- 
tions, of  which  objections  seven  days  notice  shall  be  given  by  the 
objector  : 

(8)  The  assessment  committee  shall  finally  approve  and  send  the  valua- 

tion list  to  the  overseers,  and  the  clerk  of  the  managers  of  the 
metropolitan  asylum  district  (o),  before  the  first  of  November  in 
the  same  year  : 
(9.)  Notices  of  appeal  to  special  sessions  shall  be  given  on  or  before  the 
twenty-first  day  of  November  in  the  same  year  : 

(10)  The  justices  may  hold  the  special  sessions  at  any  time  after  the 

thirtieth  of  November  in  the  same  year,  which  will  enable  them  to 
determine  all  appeals  before  the  ensuing  first  of  January  : 

(11)  The   clerk  of   the    said  managers  (o)    shall   send   out   the   printed 

totals  (j))  before  the  first  of  December  in  the  same  year,  and  shall 
return  the  valuation  list  to  the  assessment  committee  not  sooner 
than  fourteen  nor  later  than  twenty-one  days  after  the  totals  are 
sent  out  : 

((/)  Now  the  clerk  of  the  London  County  Council  :  see  51  &  52  Vict,  c  41,  s.  44' 
■infrti,  p.  796. 

'(yO  See  also  59  &  60  Vict.  c.  16,  s.  5,  'infni,  p.  803  ;  and  38  i:  39  Vict.  c.  33,  infra, 
p.  792. 
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(12)  Notices  of  appeals  to  assessment  sessions  (5)   shall  be  given   on  or 

before  the  fourteenth  of  January  in  the  same  year  : 

(13)  The  justices  may  hold  the  assessment  sessions  ((7)  at  any  time  after 

the  first  of  February  in  the  same  year,  which  will  enable  them  to 
determine  all  appeals  (except  where  a  valuation  list  or  valuation  is 
ordered)  before  the  ensuing  thirty-first  of  March  : 

(14)  Xotice  of  the  times  at  which  the  assessment  sessions  (7)  will  be  held 

at  each  place  shall  be  given  by  the  clerk  ten  days  at  least  before 
the  first  court  is  held. 


Duration  of 

valuati<jn 

list. 


Rate  to  1)6 
levied  not- 
withstanding 
appeal. 


Valuation 
list  to  be 
conclusive 
for  purposes 
of  certain 
rates,  taxes, 
and  qualifi- 
cations. 


30  &  31  Vict. 
c.  G. 


Ekfkct  of  Vau'ation  List. 

43.  The  valuation  list  as  approved  by  the  assessment  committee,  and,  if 
altered  on  any  appeal  under  this  Act  to  any  sessions  or  a  superior  court,  as 
so  altered,  shall  come  into  force  at  the  beginning  of  the  year  (commencing 
on  the  sixth  of  April)  succeeding  that  in  which  it  is  made,  and  shall  last  for 
five  years  subject  to  any  alterations  that  may  l)e  made  by  any  supplemental 
or  provisional  list  as  herein-after  mentioned. 

44.  Notwithstanding  any  appeal  under  this  Act  which  may  be  pending  at 
the  commencement  of  the  year,  the  valuation  list  shall  come  into  force 
unaltered,  and  every  assessment  contribution  rate  and  tax  in  respect  of 
Avhich  the  valuation  list  is  conclusive  shall  be  made  required  levied  and 
paid  in  accordance  with  such  valuation  list  ;  and  where  in  consequence  of 
the  decision  on  any  appeal  under  this  Act  to  assessment  sessions  (q)  or  a 
superior  court  an  alteration  in  such  valuation  list  is  made  which  alters  the 
amount  of  the  assessment  contribution  rate  or  tax  levied  thereunder,  the 
difference,  if  too  much  has  been  paid,  shall  be  repaid  or  allowed,  and,  if  too 
little,  shall  be  deemed  to  be  arrears  of  the  assessment  contribution  rate  or 
tax  (except  so  far  as  any  penalty  is  incurred  on  accoimt  of  arrears),  and 
shall  be  paid  and  recovered  accordingly. 

45.  The  valuation  list  for  the  time  being  in  force  shall  be  deemed  to 
have  been  duly  made  in  accordance  with  this  Act  and  the  Acts  incorporated 
herewith,  and  shall  for  all  or  any  of  the  purposes  in  this  section  mentioned 
be  conclusive  evidence  of  the  gross  value  and  of  the  rateable  value  of  the 
several  hereditaments  included  therein,  and  of  the  fact  that  all  heredita- 
ments required  to  be  inserted  therein  have  been  so  inserted  ;  that  is  to 
say, 

(1)  For  the  purpose  of  any  of  the  following  rates  which  are  made  during 
the  year  that  the  list  is  in  force,  namely,  the  county  rate,  the 
metropolitan  police  rate,  the  church  rate,  the  highway  rate,  the 
poor  rate,  the  police,  sewers,  consolidated  and  other  rates  in  the  city 
of  London,  the  sewers,  lighting,  general,  and  other  rates  levied  by 
order  of  district  boards  or  vestries,  the  main  drainage  improvement 
and  other  rates,  and  sums  assessed  on  any  part  of  the  metropolis 
by  the  Metropolitan  Board  of  Works ,  assessments  for  contributions 
under  the  Metropolitan  Poor  Act,  1867,  and  every  other  rate 
assessment  and  contribution  levied  made  and  required  in  the 
metropolis  on  the  basis  of  value  : 


((2)  ^ow  the  London  quarter  sessions  :  ride  Infra^  p.  71)6. 
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(2)  For  the  purpose  of  any  of  the  following  taxes  which  become  charge- 
able during  the  year  that  the  list  is  in  force,  namely, 

(a)  The  tax  on  houses  levied  under  the  House  Tax  Act,  1851,  u  &  15  Vict. 

and  the  Acts  therein  incorporated  or  referred  to  :  c.  36,  etc. 

(b)  Any  tax  assessed  in  pursuance  of  the  Income  Tax  Act,  1842,  5  &  6  Vict. 

and  any  Acts  continuing  or  amending  the  same,  on  any  ^-  ^^'  ^^'^' 
lands  tenements   and  hereditaments,    in  all  cases  where 
the  tax  is  charged  on  the  gross  value,  and  not  on  profits  : 
(3.)  For  the  purpose  of  determining,  so  far  as  it  is  applicable,  the  value 
of  any  hereditament  included  therein  for  the  purposes  of  the  Acts 
relating  to  the  sale  of  excisable  liquors,  to  the  qualification  of  a 
juror,    to    the    qualification   of    a    vestryman,  and    an    auditor  0^,00^10-17- 
accounts  under  the  Metropolis  Management  Act,  1855,  and  to  the  ^    joQ 
qualification  of  a  guardian  and  of  a  manager  under  the  Poor  Law  4.  ^  5  wiU  4 
Amendment  Act,  1834,  or  the  Metropolitan  Poor  Act,  1867,  at  any  c.  76. 
time  at  which  such  value  is  required  to  be  ascertained  :  30  &  31  Vict. 

c   6 

And  in  construing  the  Metropolitan  Police  Act,  1829,  and  the  Acts  amend- 
ing the  same,  the  last  valuation  for  the  time  being  acted  upon  in  assessing  ^   44    '    ' 
the  county  rate  shall  be  deemed  to  mean  the  valuation  list  for  the  time 
being  in  force  : 

And  in  construing  the  County  Rates  Act,  1852,  and  Acts  referring  to  the  ^^  "-^  16  Vict, 
valuation  estimate  basis    or  standard    for    the    county  rate,    the   valuation    '      ' 
estimate  basis  or  standard  shall  be  deemed  to  be  the  rateable  value  stated 
in  such  list  : 

And  in  construing  the  House  Tax  Act.  1851,  and  the  Acts  therein  incor-  14  &  15  Vict, 
porated  or  referred  to,  the  full  and  just  yearly  rent  shall  be  deemed  to  be  °'  ^"'  ®**^" 
the  gross  value  stated  in  such  list  : 

And  in  construing  the  Income  Tax  Act,  1842,  and  any  Acts  continuing  or  .3  &  6  Vict, 
amending  that  Act,  with  respect  to   Schedules  A.  and   B.   thereof,  annual  ^-  '^^'  ^^*^- 
value  shall  be  deemed  to  mean  the  gross  value  stated  in  such  list  (r). 

Revision  of  Valuation  Lij^t. 

46.  Every  valuation  list  shall  be  revised  in  manner  directed  by  this  Act,  Mode  of 
and  such  revision  in  every  period  of  five  years  (the   first   of  such  periods  I'^^'^ising 
beginning  with  the  sixth  of  April  one  thousand  eight  hundred  and  seventy-  ^jg^ 
one)  shall  be  conducted  as  follows  : 

(1)  In  each  of  the  first  four  years  of  such  period  a  supplemental  list  shall, 

if  necessary,  be  made  out  in  the  same  form  as  the  valuation  list, 
and  shall  show  all  the  alterations  which  have  taken  place  during 
the  preceding  twelve  months  in  any  of  the  ijiatters  stated  in  the 
valuation  list,  but  shall  contain  only  the  hereditaments  alfected  by 
such  alterations.  If  no  alteration  has  taken  place  which  makes  a 
supplemental  list  necessary,  the  overseers  shall  send  a  certificate  to 
that  effect  to  the  assessment  committee  in  place  of  such  list,  which 
certificate  may  be  in  the  form  contained  in  the  second  schedule  to 
this  Act  : 

(2)  In  the  fifth  year  of  every  such  period  the  overseers  shall  make  a  new 

valuation  list  : 

(?•)  See  now  57  &  58  Vict.  c.  .SO,  s.  35,  aujyya,  p.  594,  as  to  income  tax. 
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(3)  The  same   regulations  shall  he  observed  and  the  same  proceedings 

shall  be  had  in  the  case  of  a  supplemental  list  and  a  new  valuation 
list  as  are  directed  by  this  Act  and  the  Acts  incorporated  herewith 
in  the  case  of  the  valuation  list  made  in  the  first  year  after  the 
passing  of  this  Act  : 

(4)  A  supjilemental  list  and  a  new  valuation  list  shall  come  into  force  at 

the  beginning  of  the  year  succeeding  that  in  which  they  are  respec- 
tively made,  in  the  same  manner  and  subject  to  the  same  conditions 
as  the  valuation  list  made  in  the  first  year  after  the  passing  of  this 
Act  : 

(5)  In  each  of  the  last    four   years  of    such    period   the   valuation    list 

which  was  in  force  on  the  day  before  the  commencement  of 
each  such  year,  together  with  and  as  altered  by  the  supplemental 
list,  if  any,  which  comes  into  force  at  the  commencement  of 
such  year,  shall  be  the  valuation  list  which  is  in  force  during  that 
year  : 

(6)  A  new  valuation  list  when  it  comes  into  force  shall   supersede  the 

valuation  list  which  was  in  force  during  the  fifth  year  of  such 
period. 

Provision  47.  If  in  the  course  of  any  year  the  value  of  any  hereditament  is  increased 

for  valumg  a  \^y  ^|,g  addition  thereto  or  erection  thereon  of   any  building,  or  is  from  any 

between  the  cause  increased  or  reduced   in   value,   the   following  provisions  shall   have 

times  at  effect  : 

valuation  i^)  The  overseers  of  the  parish  in  which  such  hereditament  is  situate 

list  is  made.  may,  and  on  the  written  requisition  of  the  assessment  committee 

or  of  any  ratepayer  of  the  union  or  of  the  surveyor  of  taxes  for 
the  district  shall,  send  to  the  assessment  committee  a  provisional 
list  containing  the  gross  and  rateable  value  as  so  increased  or 
reduced  of  such  hereditament  : 

(2)  A  copy  of  the  requisition  shall  be  sent  by  the  person  making  it  to 

the  clerk  of  the  assessment  committee,  and  if  within  fourteen  days 
after  the  requisition  has  been  served  on  the  overseers  they  make 
default  in  sending  such  provisional  list  he  shall  forthwith  summon 
the  assessment  committee,  and  the  assessment  committee  shall 
appoint  a  person  to  make  such  provisional  list,  in  the  same  manner 
as  is  in  this  Act  provided  in  the  case  of  the  overseers  failing  to 
transmit  a  valuation  list  : 

(3)  On  the  receipt  of  the  list  the  clerk  of  the  assessment  committee  shall 

serve  on  the  surveyor  of  taxes  for  the  district  a  copy  of  the  list, 
and  shall 'serve  on  the  occupier  of  any  hereditament  to  which  the 
list  relates  a  copy  of  so  much  thereof  as  relates  to  that  heredita- 
ment. Every  copy  shall  be  accompanied  by  a  notice  specifying  a 
day,  being  not  less  than  fourteen  days  after  the  date  of  the  service 
of  the  notice  on  or  before  which  any  objection  to  the  provisional 
list  may  be  made,  and  stating  the  mode  in  which  an  objection  is  to 
be  made.  Such  copy  and  notice  shall  be  served  in  the  same  w.ay 
as  notices  by  an  assessment  committee  are  served  : 

(4)  An  objection   may  be  made  to  any  such  provisional  list  by  the  said 

occupier,  and  by  the  surveyor  of  taxes,  or  by  either  of  them,  by 
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notice  thereof  in  writing  being  served  on  the  clerk  of  the  assess- 
ment committee,  on  the  overseers,  on  the  surveyor  of  taxes,  and  on 
the  occupier,  or  on  such  of  them  as  the  case  may  require  : 

(5)  The  clerk  of  the  assessment  committee,  on  the  receipt  of  the  notice 

of  any  objection,  shall  forthwith  summon  a  meeting  of  the  com- 
mittee, and  give  notice  of  the  time  and  place  of  such  meeting  to 
the  overseers,  to  the  surveyor  of  taxes,  and  the  occupier  : 

(6)  The  committee  shall  hear  and  determine  on  the  objection  in  the  same 

manner  as  if  it  were  an  objection  to  a  valuation  list,  and  may 
make  such  order  as  they  think  just  : 

(7)  If    no  objection  is  made,  then  on  the  expiration  of  the  time  for 

making  objections,  or  if  an  objection  is  made  then  as  soon  as  the 
assessment  committee  have  determined  on  the  objection,  the  assess- 
ment committee  shall  cause  a  copy  to  be  made  of  the  provisional 
list,  with  any  alteration  made  in  it  by  the  committee,  and  shall 
return  the  list  and  the  copy  thereof,  after  being  dated  and  signed 
by  their  clerk,  to  the  overseers  : 

(8)  A  provisional  list,  signed  as  aforesaid,  shall  have  operation  from  the 

date  of  the  service  by  the  clerk  of  the  assessment  committee  of  a 
copy  of  the  list  and  notice  on  the  occupier,  and  shall  continue  in 
force  until  the  first  list  (supplemental  or  other)  which  is  subse- 
quently made  comes  into  force  : 

(9)  Upon  a  provisional  list  coming  into  operation  the    overseers   shall 

make  such  entries  in  the  rate  book  for  the  then  current  poor  rate 
as  will  bring  the  same  into  conformity  with  such  list,  and  shall 
also  enter  therein  the  date  at  which  such  list  is  to  come  into 
operation,  and  shall  charge  the  occupier  of  such  hereditament  with 
a  proper  proportion  of  such  current  poor  rate,  regard  being  had 
to  the  time  which  has  elapsed  between  the  making  of  such  rate 
and  the  said  date  and  to  the  rateable  value  stated  in  such  pro- 
visional list,  and  such  occupier  shall  be  considered  as  actually 
rated  for  such  sum  from  the  said  date,  and  be  liable  to  pay  the 
same,  and  the  same  may  be  enforced  accordingly  : 

(10)  A  provisional  list  during  the  time  that  it  is  in  force  shall  be  deemed 

to  form  part  of  the  valuation  list  for  the  time  being  in  force,  and 
shall  (so  far  as  is  necessary)  be  substituted  for  so  much  of  that 
valuation  list  as  relates  to  the  same  hereditament,  and  every  rate 
and  tax  in  respect  of  which  the  valuation  list  is  conclusive,  which 
are  respectively  made  or  charged  after  the  provisional  list  conies 
into  force,  and  the  proportion  of  the  current  rate  charged  as  before 
provided  in  this  section,  shall  be  levied  accordingly  ;  but  if  when 
the  next  revision  of  the  valuation  list  takes  place  the  list  as 
approved  and  altered  on  appeal  contains  a  smaller  value  for  the 
hereditament  comprised  in  a  provisional  list  than  the  value  stated 
in  such  provisional  list,  the  amount  of  rate  or  tax  which  has  been 
overpaid  in  consequence  of  the  larger  value  having  been  stated 
shall  be  repaid  or  allowed  : 

(11)  Nothing  in  this  section  shall  affect   the  value  on  which  any  rate  is 

made  or  sum  is  assessed  or  contribution  required  which  is  made, 
assessed,  or  required  on  the  totals  of  the  gross  or  i-ateable  value  of 
parishes  or  unions. 
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Costs  of 
appeal, 'Ctf. 


Allowances 
by  Inland 
Revenue  for 
expenses. 

Expenses. 


EXI'KNSKS. 

48.  The  costs  of  an  appeal  awarded  against  or  incurred  by  any  assessment 
committee  or  overseers  shall  be  deemed  to  be  expenses  incurred  under  this 
Act  and  the  Acts  incorporated  herewith,  and  shall  be  raised  and  paid 
accordingly. 

Any  costs  or  expenses  awarded  against  or  incurred  by  any  survej'or  of 
taxes  shall  be  defrayed  in  the  same  manner  as  expenses  are  directed  to  be 
defrayed  by  the  Acts  relating  to  the  taxes  in  respect  of  which  the  valuation 
list  is  made  conclusive. 

49.  The  Commissioners  of  Inland  Revenue  may  make  such  allowances 
as  they  think  fit  for  remunerating  any  person  employed  by  them  in  the 
execution  of  this  Act,  and  for  the  discharge  of  any  costs  or  expenses 
incurred  by  him. 

50.  The  expenses  of  the  assessment  sessions  and  such  remuneration  as  the 
Poor  Law  Board  may  from  time  to  time  allow  to  the  clerk  of  the  managers 
of  the  metropolitan  asylum  district  (s),  the  clerk  of  the  assessment  sessions, 
and  persons  appointed  to  assist  the  assessment  sessions  as  provided  by  this 
Act,  and  such  costs  and  expenses  incun-ed  by  such  clerks  and  persons  under 
this  Act  as  the  Poor  Law  Board  may  allow,  after  such  audit  as  the  Poor  Law 
Board  may  direct,  shall  be  paid  by  the  receiver  of  the  Metropolitan  Common 
Poor  Fund  out  of  any  monies  for  the  time  being  in  his  hands,  and  shall  be 
paid  at  such  times  and  in  such  manner  and  upon  such  precept  of  the  Poor 
Law  Board  as  the  Poor  Law  Board  may  from  time  to  time  prescribe,  and  the 
Poor  Law  Board  may  require  contributions  for  the  purpose  of  raising  such 
remuneration,  expenses,  and  costs. 


Form  and 
contents  of 
valuation 
hst. 

5  &  6  Vict, 
c.  35. 


Deductions 
for  rateable 
value. 


Amount  of 
gross  value 
specified  by 
the  surveyor 
of  taxes  to 
be  inserted, 
unless 
disproved. 


Rui.E8  FOR  Formation  ok  Valuation  List. 

51.  The  valuation  list  shall  be  made  out  in  the  form  given  in  the  second 
schedule  to  this  Act  (/). 

The  overseers  shall  not  include  in  such  valuation  list  any  hereditaments 
(except  tithes  or  payment  in  lieu  of  tithes)  which  are  charged  according  to 
rule  two  in  section  sixty  of  the  Income  Tax  Act,  1842,  but  shall  include 
tithes  and  payments  in  lieu  of  tithes  and  every  hereditament  in  their  parish, 
and  shall  enter  every  hereditament  in  the  valuation  list  in  accordance  with 
the  classes  mentioned  in  the  third  schedule  to  this  Act,  so  that  the  deductions 
to  be  made  in  ascertaining  the  ratealjle  value  may  be  calculated  in  accordance 
with  that  schedule. 

52.  The  percentage  or  rate  of  deductions  to  be  made  from  the  gross  value 
in  calculating  the  rateable  value  for  the  purposes  of  this  Act  shall  not  exceed 
the  amounts  in  the  third  schedule  to  this  Act,  so  far  as  the  same  are 
applicable. 

53.  When  a  surveyor  of  taxes  gives  notice  of  objection  or  of  appeal,  the 
amount  specified  in  the  notice  as  being  in  his  judgment  the  gross  value  of 
any  hereditament  refeiTed  to  in  the  notice  shall  be  inserted  in  the  valuation 
list  by  the  assessment  committee,  special  sessions,  or  assessment  sessions, 
unless  it  is  proved  to  the  satisfaction  of  the  assessment  committee,  special 
sessions,  or  assessment  sessions,  that  such  amount  ought  not  to  be  so  inserted. 

(.<)  Now  the  clerk  of  the  London  County  Council :  .51  &  52  Vict.  c.  41,  s.  44,  infra^ 
p.  796. 

(0  See  also  Schedule  W  2  to  the  Agricultural  Rates  Order,  1896,  infra,  p.  816. 
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54.  Nothing  contained  in  this  Act  or  the  Acts  incorporated  herewith  shall  Saving  of 

atfect  any  exemption  or  deduction  from  or  allowance  out  of  any  rate  or  tax  ®-'^^"^P  i°"^ 

''  '^      .   .  .  .  .  ''  ana  ex- 

whatever,  or  any  privilege  of  or  provision  for  being  rated  or  taxed  on  any  ceptional 

exceptional  principle  of  valuation.  principles  of 

valuation. 

Returns. 

55.  In  every  year  in  which  a  new  valuation  list  is  made,  or  in  the  month  Occupier 
of  March  preceding  any  such  year,  every  person  who  is  liable  to  be  charged  to  make 
with  any  rate  or  tax  in  respect  of  which  the  valuation  list  is  made  conclusive 

shall,  when  required,  make  to  the  overseers  of  his  parish  such  statement  or 

return  as  a  person  chargeable  under  the  Income  Tax  Act,  1842,  and  the  Acts  5  &  6  Vict. 

amending  the  same  is  bound  to  make  («).  c.  35. 

56.  For  the  purpose  of  securing  the  proper  making  of  such  returns,  the  Survej^or 
surveyor  of  taxes  shall  in  the  month  of   February  preceding  send  to  the  of  taxes 
overseers  of  each  parish  in  his  district  a  sufficient  number  of  printed  forms  j)Qt^ic.gg  ^^^(\^ 
and  notices,  and  the  overseers,  within  a  month  after  the  receipt  thereof,  forms  for 
shall  serve  a  notice  and  form  on  every  person  in  their  parish  required  by  returns  to 
this  Act  to  make  a  return  ;  and  every  person  required  by  this  Act  to  make  ^j^^  ^^^.^  ^'^ 
a  return  shall  make  it  within  twenty-one  days  after  the  service  of  a  notice  serve  them, 
and  form  on  him. 

The  forms  and  notices  shall  be  such  as  are  prescribed  by  the  Income  Tax  5  &  6  Vict. 
Act  or  the  Acts  amending  the  same,  or  as  the  Treasury  may  from  time  to  c.  35. 
time  prescribe,  and  any  such  form  duly  filled  up  and  signed  shall  be  deemed 
to  be  a  sufficient  return. 

The  retm-n  shall  be  delivered  to  the  overseers  of  each  parish,  and  together 
with  the  valuation  list  shall  be  sent  by  them  to  the  surveyor  of  taxes,  and  by 
the  surveyor  of  taxes  to  the  assessment  committee. 

57.  An  assessment  committee  may,  by  order,  require  any  person  who  is  the  Assessment 
owner  or  occupier  or  reputed  owner  or  occupier  of  any  hereditament  in  their  committee 
union  to  send  them  a  return  in  writing  of  all  or  any  of  the  following  things  ;  i-e turns  from 
viz.,  of  the  rent  receivable  or  payable  by  him  (as  the  case  may  be)  for  such  owner  and 
hereditament,  and  of  the  person  entitled  to  any  tithe  rentcharge  charged  on  occupier, 
such  hereditament,  and  of  the  amount  of  the  same,  and  of  the  several  persons 

by  whom  any  tithe  rentcharge  is  paid  to  him,  and  of  the  amounts  paid  by 
each  such  person,  and  of  any  other  particulars  respecting  such  hereditament 
as  are  required  for  the  due  execution  of  this  Act  and  the  Acts  incorporated 
herewith.  And  every  such  owner  or  occupier  shall  obey  such  order  within 
fourteen  days  after  the  service  thereof  on  him  (,r). 

58.  If  any  person  wilfully  refuses  or  neglects  to  make  any  return  lawfully  Penalty  for 
required  under  this  Act  within  the  times  respectively  limited  by  this  Act  in  "o  or  false 
that  behalf,  he  shall  be  liable,  on  summary  conviction,  to   a  penalty   not 
exceeding  five  pounds. 

If  any  person  wilfully  makes  or  causes  to  be  made  a  false  return,  he  shall 
be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  ten  pounds. 

(?/)  As  to  returns  liy  owners,  see  47  &  48  Vict.  c.  o,  s.  2,  infra,  p.  79-t. 

(■r).  The  London  County  Council  may  require  guardians,  overseers  and  other 
rating  authorities  to  return  such  copies  of  valuation  lists,  reports,  and  accounts,  and 
other  information  with  respect  to  rating  matters,  as  the  council  may  require  for 
purposes  of  statistical  information  :  see  the  London  County  Council  (General  Powers) 
Act,  1893  (56  &  57  Vict.  c.  ccxxi.),  s.  14. 
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Provision  59.  With  respect  to  any  parish  which  is  not   included  in  any  union  of 

or  cases  parishes,  and  in  which  there  is  no  board  of  guardians,  the  following  provisions 

"'uardians         shall  have  effect  : 

no  overseers  (0  "^^^  assessment  committee  of  the  adjoining  union  shall  act  as  the 
assessment  committee  of  that  parish,  and  where  there  is  more  than 
one  such  adjoining  union  the  Poor  Law  Board  shall  determine  the 
assessment  committee  which  is  to  act  for  such  parish  : 

(2)  Every   such  parish  shall,  for  the  purposes  of  this  Act  and  the  Acts 

incorporated  herewith,  but  not  for  any  other  purpose,  be  deemed  to 
be  within  the  union  of  the  assessment  committee  which  acts 
for  it  : 

(3)  The    masters   of    the    bench,  treasurer,  governors,  or  other  body  of 

persons  in  such  parish,  may,  at  the  time  appointed  for  the  election  of 
an  assessment  committee,  appoint  a  person  to  be  a  member  of  such 
assessment  committee  in  addition  to  the  number  elected  under  this 
Act  and  the  Acts  incorporated  herewith  : 

(4)  Where  there  are  no  overseers  the  assessment  committee  shall  appoint 

some  person  to  perform  the  duties  of  the  overseers  under  this  Act 
and  the  Acts  incorporated  herewith,  and  may  award  him  such 
remuneration  as  they  think  fit  ;  and  the  person  so  appointed  shall 
perform  those  duties  and  shall,  for  that  purpose,  have  all  the  powers 
of  overseers  : 

(5)  A  proportionate  share  of  the  expenses  of  the  assessment  committee 

under  this  Act  and  the  Acts  incorporated  herewith,  and  any  remunera- 
tion paid  to  or  expenses  incurred  by  the  person  appointed  by  them 
under  this  or  any  other  section  to  make  a  valuation  list,  shall  be 
charged  on  such  parish,  and  the  sums  so  charged  shall  be  paid  l)y  the 
masters  of  the  bench,  treasurer,  governor,  or  other  body  of  persons  ; 
30  &  31  Vict.  and  section  sixty-six,  sixty-seven, and  sixty-eight  of  the  Metropolitan 

^-  "•  Poor  Act,  1867,  shall  apply  to  such  sums  in  the  same  manner  as  if 

the  assessment  committee  and  their  clerk  were  the  Poor  Law  Board 
and  the  receiver  mentioned  in  those  sections. 

Provision  60.  Where  the  vestry  or  the  guardians  of  any  parish  perform  the  duties  of 

where  vestry  overseers  with  respect  to  a  valuation  list  under  this  Act  the  list  .shall  be 
overseers  signed  by  the  vestry  clerk  or  the  clerk  of  the  guardians. 

Guardians  Ql    Xhe  guardians  may,  upon  the  application  of  the  assessment  committee, 

may  appom  ^fter  notice  sent  in  the  manner  required  by  the  principal  Act,  appoint  some 

to  assist  the  competent  jierson  to  assist  the  committee  in  the   valuation  of  the  heredita- 

assessment  ments  in  the  union  for  such  period  as  they  see  fit,  at  a  salary  or  other  settled 

comnu    ee.  remuneration,  to  be  paid  out  of  the  common  fund. 

Assessment  62.  Every  assessment  committee,  with  the  consent  of  the  guardians,  and 

committee  every  overseer,  with  the  consent  of  the  vestry  of  his  parish,  may,  for  the 
ana  o\ersecrs  purposes  of  any  application  for  a  valuation  on  any  appeal,  give  security  for 
security  for  paying  the  costs  of  such  valuation.  An  assessment  committee  may  give 
costs  of  such   security  and    may  appear   on   any  appeal    by  their  clerk,  and    shall 

ua  ion.        inclemnif  y  the  said  clerk  against  all  monies,  losses,  and  costs  paid  or  incurred 
by  him  in  consequence  of  such  security  or  appearance. 
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63.  Any  room  maintained  out  of  the  proceeds  of  any  rate  levied  wholly  or  Use  of  public 
partly  in  the    metropolis  may   (with   the   consent  of    the   person  or  body  room  tor 
corporate  having  the  control  of  it)  be  used  for  hearing  appeals,  and  for  other  ' ' 
purposes  of  this  Act. 

64.  A  valuation  list  may  be  proved  by  the  production  of  a  duplicate  or  Evidence  of 
copy  of  such  list  purporting  to  be  certified  to  be  a  duplicate  or  a  true  copy  v<aIuation 
by  the  clerk  of  the  assessment  committee  that  approved  it,  and  such  certificate     '   ' 

shall  state  that  the  alterations  (if  any)  made  in  the  list  in  consequence  of  the 
decision  on  any  appeal  under  this  Act  have  been  correctly  made  in  the 
duplicate  or  copy  so  produced,  and  the  clerk  on  application  shall  furnish  a 
copy  to  any  overseers  on  payment  of  a  sum  not  exceeding  the  rate  of  three 
shillings  for  every  hundred  entries  numbered  separately.  A  provisional  list 
may  be  proved  by  the  production  of  a  duplicate  or  copy  thereof  purporting 
to  be  certified  to  be  a  true  copy  by  the  clerk  of  the  committee  who 
signed  it. 

65.  All  orders  and  notices  under  this  Act  and  the  Acts  incorporated  here-  Service  of 
with  shall  be  in  writing  or  print,  or  partly  in  writing  and  partly  in  print,  and  j^o'^ices,  etc., 
if  made  or  given  by  an  assessment  committee  shall  be  sufficiently  authenticated 

if  signed  by  their  clerk  ;  and  all  orders,  notices,  and  documents  required  by 
the  same  Acts  to  be  served  on  or  sent  to  any  person  or  body  of  persons 
corporate  or  unincorporate  may  be  either  delivered  to  such  person  or  the 
clerk  of  such  body,  or  left  at  the  usual  place  of  abode  of  such  person  or 
clerk,  or  at  the  office  of  such  clerk  or  body,  or  (if  such  abode  or  office 
cannot  on  reasonable  inquiry  be  discovered)  at  the  premises  to  which  the 
order,  notice,  or  document  relates. 

They  may  also  be  served  and  sent  by  post,  by  a  prepaid  letter  addressed 
to  such  person,  or  to  the  office  of  such  body  or  to  their  clerk,  and,  if  sent  by 
post,  shall  be  deemed  to  have  been  served  and  received  respectively  at  the 
time  when  the  letter  containing  the  same  would  be  delivered  in  the  ordinary 
course  of  post,  and  in  proving  such  service  or  sending  it  shall  be  sufficient  to 
prove  that  the  letter  containing  the  notice  was  properly  addressed  and  pre- 
paid and  put  into  the  post. 

66.  Any  notice  required  by  this  Act  to  be  published  by  the  overseers  shall   Publication 

on  the  Sunday  next  following  the  receipt  of  such  notice,  or  the  document  to  ?   ^°  ^^^^ 

''  .  by  overseers, 

which  the  notice  refers,  and  the  two  following  Sundays,  be  published  by  them 

in  the  manner  in  which  notice  of  a  rate  allowed  by  justices  is  required  to  be 

published. 

67.  Where  any  documents  are  required  by  this  Act  to  be  deposited  in  the  Inspection, 

same  place  in  a  parish  in  Avhich  rate  books  are  kept,  every  ratepayer  shall  be  ^}^"'  "^     ^ 
.    '^  .  .  L-  T  J  r-  J  documents 

at  liberty  to  inspect  and  take  copies  of  or  extracts  from  such  documents  at  deposited 

any  reasonable  time,  without  fee  or  charge.  with  rate 

.  .         .  books. 

68.  The  duplicate  of  the  valuation  list,  approved  by  the  assessment  com-  ,^  , 

,  ,  -,.  ,    ,        ,.       .  .  \  aluation 

mittee,  and  sent  to   the  overseers,  as  directed   by  this  Act,  the  notices  of  jj^^g  ^q  \^q 

alterations  made  on  any  appeal  under  this  Act,  and  any  provisional  list,  shall  equivalent 

for  all   purposes  be  deemed  to  be  part   of  the  rate  books  of  the  parish,  and    "^  late    ooks 

shall  be  produced  by  the  overseers  before  the  justices  upon  any  application 

for  allowance  of  rates,  and  on  any  appeal  under  this  or  any  other  Act,  and  on 

any  other  occasion  if  so  required,  on  which  they  are  bound  to  produce  such 

rate  books,  and  any  overseer  who  fails  to   produce   such  list   in  accordance 

with  the  provisions  of  this  section  shall  be  liable  on  summary  conviction  to  a 

penalty  not  exceeding  five  pounds. 
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The  duplicate  of  the  valuation  list  returned  to  the  assessment  committee 
by  the  clerk  of  the  managers  of  the  Metropolitan  Asylum  District,  and 
other  documents  in  the  possession  of  the  assessment  committee  in  pur- 
suance of  this  Act,  shall  be  kept  at  the  board  room  or  other  convenient 
place  from  time  to  time  appointed  l)y  the  guardians  of  the  same  union, 
but  shall  be  deemed  to  be  in  the  possession  of  the  assessment  committee, 
and  shall  be  produced  by  their  clerk  to  the  district  auditor  whenever 
required  by  him. 

Ratepaj-er,  69.  Any  ratepayer,  overseer,  clerk  of  an   assessment  committee,  or   sur- 

etc,  may  vevor  of  taxes  in  the  metropolis  may,  at  all  reasonable  times,  without  pav- 

nispect  "        .  1  J  ^  I-  J 

documents       ment,  inspect  and  take  copies  of  and  extracts  from  all   valuation  lists  and 
etc.,  in  hands  documents  which  in   pursuance  of  this  Act  are   under  the   control  of  the 

clerk  ot        clerk  of  the  managers  of  the  Metropolitan  Asylum  District,  or  of  the  clerk 

managers  or  °       . 

assessment       ^^  the  assessment  sessions. 

committee.  Any  surveyor  of  taxes  and  any  guardian  and  any  overseer  in  a  union, 

without  payment,  and  any  ratepayer  in  a  union  on  payment  of  a  fee  not 
exceeding  one  shilling  (to  be  carried  to  the  common  fund),  may  at  any 
reasonable  time  inspect  and  take  copies  of  and  extracts  from  any  valuation 
lists,  notices  of  objection,  returns,  and  other  documents  in  the  possession  or 
under  the  control  of  the  assessment  committee  of  that  union. 

Any  clerk  of  an  assessment  committee  in  the  metropolis  may  inspect  and 
take  extracts  from  any  valuation  lists  in  the  possession  or  under  the  con- 
trol of  the  assessment  committee  of  any  other  union  in  the  metropolis. 

Any  person  who  hinders  a  ratepayer,  overseer,  clerk  of  an  assessment 
committee,  or  surveyor  of  taxes  from  so  inspecting  or  taking  copies  of  or 
extracts  from  any  valuation  list  or  document,  or  demands  where  not  autho- 
rized by  this  Act  a  fee  for  allowing  him  so  to  do,  shall  be  liable  on 
summary  conviction  to  a  penalty  not  exceeding  five  pounds  for  each 
offence. 


Amendment 
of  error  in 
rate  by  two 
justices. 


Omissions 
from  the 
rate. 


70.  [Repeuleil  47  d-  48  Virt.  c.  5,  hifra.'\ 

71.  Any  person  who  feels  aggi'ieved  by  reason  of  any  clerical  or  arith- 
metical error  in  a  rate  in  the  metropolis  may  apply  to  two  justices  of  the 
peace  or  a  magistrate  sitting  at  any  police  court  in  the  metropolitan  police 
district,  who,  after  the  applicant  has  given  such  notice  to  the  overseers 
who  made  the  rate  and  such  persons  as  such  justices  or  magistrates  think 
just,  may  hear  the  case  in  like  manner  as  in  the  case  of  summary  proceed- 
ings, and  amend  the  rate  so  far  as  respects  such  error. 

72.  Whenever  the  name  of  any  person  liable  to  be  rated  at  the  time  the 
rate  is  made  is  omitted  from  any  rate  in  the  metropolis,  or  if  any  person  is 
described  in  any  such  rate  by  a  wrong  name,  the  overseers  may,  after  giving 
to  such  person  seven  clear  days'  notice  of  their  intention,  apply  to  any  two 
justices  or  any  police  magistrate  as  aforesaid,  who  may  hear  the  case  in  like 
manner  as  in  the  case  of  summary  proceedings  and  insert  the  name  so 
omitted,  or  correct  the  name  so  wrongly  entered,  and  every  such  insertion 
and  correction  shall  operate  as  if  it  had  been  part  of  the  original  rate  {a)  : 
Provided  that  any  person  whose  name  is  so  inserted  or  corrected  in  any 
such  rate  may  appeal  against  the   same  at  the  general    quarter  sessions  of 


(a)  See  Mnijor,  dc.  of  Westminster  v.  Edtjeonie  (1901),  Kyde  ic  Konstam's  liat. 
App.  (1891— l'lt04)  2.-)7";  svpra,  p.  664. 
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the  peace  which  is  holden  next  after  such  insertion  or  correction,  in  like 
manner  as  he  might  have  appealed  against  the  rate. 

73.  Every  poor  rate  made  in  the  metropolis  after  the  fifth  of   April  one  Form  of 
thousand  eight  hundred  and  seventy-one   shall  contain  the  particulars  speci-  ''^*^  ^^^\ 
fied  in  the  fourth  schedule  to  this  Act   (b),  together  with   such  other  par- 
ticulars as  the  Poor  Law  Board  may  from  time  to  time  by  order  direct,  and 

the  overseers  shall  sign  the  form  of  declaration  which  is  given  in  that 
schedule  before  the  rate  is  allowed  by  the  justices.  And  the  justices  shall 
not  allow  any  rate  at  the  foot  of  which  the  said  declaration  has  not  been 
added  and  signed. 

Any  overseer  who  wilfully  omits  to  make  the  said  declaration  or  makes 
the  same  falsely  shall  be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  five  pounds. 

74.  The  entry  of   the   proceedings   of  the  assessment  committee  at   any  Amendment 
meeting,  and  of  the  names  of  the  members  who  attend  that  meeting,  maybe  °^"^- 
signed  by  the  chairman  of  the  next  meeting  of  the  committee,  and   every  c.  103   s.  11 
entry  and  minute  purporting  to  be  so  signed  shall  be  received  in  evidence  in 

the  same  manner  as  if  such  entry  or  minute  had  been  signed  by  the  chairman 
of  the  meeting  at  which  the  proceedings  took  place,  and  the  members  were 
present. 

75.  Nothing  in   this    Act  shall  in  any  way  alter  or   aflPect   the  mode    of  >Saving  of 
valuing  or  taxing   any  hereditament  which   is  not  included  in  any  valuation  po^^^rs  to 
list,  or  which  is  chargeable  according  to  the  profits  and  not  according  to  the  perty  not 
gross  value,  or  the  mode  of  charging  the  occupiers  of  land  subject  to  a  tithe  included  in 
rentcharge  in  respect  of  such  tithe  rentcharge.  ^.  valuation 

76-  Where  for  the  purposes  of  the  Acts  relating  to  the  duty  on  inhabited  Separate 

houses,  or  to  the  duties  charged  under  Schedule  B.  of  the  Income  Tax  Act,  assessment 

1842,  or  to  the  sale  of  exciseable  liquors,  it  is  necessary  to  make  a  separate  rjurnoses Of 

valuation  of  any  hereditament  by  reason  of  its  not  being  separately  valued  in  house  duty, 

any  valuation  list,  the  value  of  such  hereditament  shall  be  ascertained  in  the  mcome 

tcix    ciiid 
same  maimer  as  if  this  Act  had  not  passed.  Licenshig 

Act.s. 
B,Ki'EAL   OF    Acts. 

77-  The  enactments  specified  in  the  fifth  schedule  to  this  Act,   and  so  Repeal, 
much  of  any  other  Acts,  whether  public  or  local  and  personal,  as  authorizes 

any  valuation  of  hereditaments  to  be  made  for  the  purposes  of  any  rate 
or  tax  in  respect  of  which  the  valuation  list  is  by  this  Act  made  conclusive, 
are  hereby  repealed,  where  they  relate  only  to  the  metropolis  absolutely, 
and  in  other  cases  so  far  as  they  relate  to  the  metropolis  :  Provided — 

1.  That  the  provisions  of  the  Acts  so  repealed  shall  remain  in  force  until 

the  provision  or  provisions  substituted  for  them  by  this  Act  shall 
respectively  come  into  operation  : 

2.  That  this  repeal  shall  not  affect  the  validity  or  invalidity  of  anything 

done  or  suffered  under  any  of  the  said  provisions  while  they  remain 
in  force,  or  any  right  or  title  acquired  or  accrued  under  any  of  the 
said  provisions  while  they  remain  in  force,  or  any  remedy  or  pro- 
ceeding in  respect  thereof. 

(Z*)  See  also  Schedule  Y  9.  to  the  Agriunltural  Kates  Order,  189G,  infni,  p.  818. 
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Date  of  Act. 

10  Geo.  4,  44. 
5  &  6  Vict.  c.  35. 

14  &  15  Vict.  c.  .36. 

15  &  16  Vict.  c.  81. 


FIRST  SCHEDULE. 

Short  title  used  in  this  Act. 

The  Metropolitan  Police  Act 
The  Income  Tax  Act. 
The  House  Tax  Act. 
The  County  Rate  Act. 


[Sects.  14,51.]  SECOND  SCHEDULE. 

Part  I. 

Valuation  List  (r)  for  [tlie  pur'it^li  or  phire  fm-  irhich    the  1/st  in   mnde] 
in  the  Metropolitan  Union  of  [or  not  being  in  Union]   in  the  county 

of 


^ 

2 

1 
s5 

O 

o 
1 

a" 

i 

3 
o 

6 

a 

> 

Gross        Value      as 
dually  (leterudued 
by         Assessiueut 
Counnittee. 

Rateable    Value    as 
dually  (letenulncd 
liy     "    Assessment 
('onimitlce. 

1 
1 

1    1 

1 

1 

Signed  this  day  of 

A.B.  ]  Overseers  of  the  poor  of  the 
C.D.i      parish  aforesaid. 

We  do  hereby  approA'e  the  above  valuation  list,  and  certify  that  in 
detemiining  the  gross  and  rateable  value  of  the  above  hereditaments  the 
provisions  of  the  Valuation  (Metropolis)  Act,  1869,  have  been  duly  complied 
with. 

Signed  this  day  of 

r<  T)  I  Members  of  the  Assessment  Com- 
P  p  I      mittee  of  the         L^nion. 

yote. — The  two  last  of  the  above  columns  (for  gross  and  rateable  value 
as  determined  by  Assessment  Committee)  must  be  filled  up.  and 
the  totals  of  those  columns  must  be  added  up  after  the  objections 
to  the  alterations  have  (if  any)  been  heard,  and  before  the  list 
is  finally  approved. 

Part  II. 

Form  of  Ccrtificdie  trhere  no  ^iqiplerneidal  list  in  se/it. 

We.   the  overseers   of  the   parish   of  ,  do  hereby   certify  that   no 

alteration  has  taken  place  in  the  matters  stated  in  the  valuation  list  of  tliis 
parish  which  renders  a  supplemental  list  necessary. 

A.B.]  Overseers  of  the  parish  of 
C.D.i 


{r^  For  the  form  of  list  in  a  jiarish  in  which  there  is  any  "  agricultural  land."  as 
defined  by  the  Agricultural  Rates  Act.  1S9(J,  see  Schedule  W  2  to  the  Agricultural 
Kates  Order,  1896,  infra. 
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THIED  SCHEDULE. 


[Sects.  51,  2.] 


Showing  the  several  classes  into  which  the  hereditaments  inserted  in  a 
valuation  list  under  this  Act  are  to  be  divided. 


^Maximum  Rate 
of  Deductions. 


Glass  1.  Houses  and  buildings,  or  either  of  them,  without  land  other 
than  gardens  where  the  gross  value  is  under  201.    - 

,,  2.  Houses  and  buildings  without  land  other  than  gardens  and 
pleasure  grouuds  valued  therewith  for  the  purpose  of 
inhabited  house  duty  where  the  gross  value  is  201.  and 
under  40Z. -         - 

„  3.  Houses  and  buildings  without  land  other  than  gardens  and 
pleasure  grounds  valued  therewith  for  the  purpose  of 
inhabited  house  duty  where  the  gross  value  is  iOl.  or 
upwards         ......... 

,,  4.  Buildings  without  land  which  are  not  liable  to  inhabited 
house  duty  and  are  of  a  gross  value  of  201.  and 
under  iOl. 

,.  5.  Buildings  without  land  which  are  not  liable  to  inhabited 
house  duty  and  are  of  a  gross  value  of  iOl.  or  upwards  - 

,.,      6.  Land  with  buildings  not  houses  .         .         -         -         - 

,,      7.  Land  without  buildings     -         - 

,,      8.  Mills  and  manufactories 

,,  9.  Tithes,  tithe  commutation  rentcharge,  and  other  payments 
in  lieu  of  tithe        ......-- 

.,  10.  Railways,  canals,  docks,  tolls,  waterworks  and  gas- 
w(n-ks    ---------- 

„  11.  liatealile  hereditaments  not  included  in  any  of  the  foregoing 
classes  ----        


Per  cent, 
or  proportion. 

25  or  Jth. 


20  or  ith. 


16^  or  ith. 


20  or  ith. 

16|  or  ^th. 
10  or  ^Vh. 
5  or  n^g-th. 
33*  o"r  ird. 


To  be  deter- 
mined in  each 
Ccise  according 
to  tlie  circum- 
stances and  tlie 
general  prin- 
ciples of  law. 


The  maximum  i-ate  of  deductions  prescribed  in  this  schedule  shall  not  apply 
to  houses  or  buildings  let  out  in  separate  tenements,  but  the  rate  of 
deductions  in  such  cases  shall  be  determined  as  in  classes  9,  10,  11. 


FOURTH  SCHEDULE. 

Form  of  Rate. 


[Sect.  73.] 


[See  now,  Schedule  Y  2,  to  Agricultural  Rates  Order,  1896,  /«//-fl.] 

Rate  for  the  Relief  of  the  Poor  of  the  Parish  of  in  the 

Union,  and  for  other  purposes  chargeable  thereon,  according  to  laAv,  made 
this  day  of  in  the  year  of  our  Lord  18     ,  after  the  rate  of 

in  the  pound,  which  is  estimated  to  meet  all  the  expenses  for  the  above 
purposes  which  will  be  incurred  before  the  of  next. 


Xanie  of 
Occupier. 


Xame  of 
Owner. 


Description 

of  Propertv 

Rated. 


Xame  or 

Situation  of 

Property. 


Rateable 
A'alne. 


liate 
t      in  the 
Pound. 


K. 


.3    E 
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STATUTES. 


[aPP.  II. 


DkCLAUATION  to  I'.E  ADDED  TO  THE  RaTE. 

We,  the  undersigned,  do  liereby  declare  that  one  of  us,  or  some  person  on 
our  behalf,  has  examined  and  compared  the  several  particulai's  in  the  respec- 
tive columns  of  the  above  rate  ■with  the  valuation  list  made  under  the 
authority  of  the  Valuation  (Metropolis)  Act,  18()'.),  and  now  in  force  in  this 
parish  {or  township),  and  the  several  hereditaments  are,  to  the  best  of  our 
belief,  rated  according  to  the  value  appearing  in  such  valuation  list,  and  do 
declare  that  the  total  of  the  above  rate  amounts  to  pounds  shillings 

and  pence. 

-  Churchwardens.  >  Overseers. 


[Sect.  77.] 


FIFTH     SCHEDULE. 


43  Geo.  3.  c.  161. 


48  Geo.  3,  c.  55. 


->7  Geo.  3,  c.  25. 


10  Geo.  4.  c.  44. 


An  Act  for  repealing  the  several  duties  under  thcv 
management  of  the  Commissioners  for  the  Affairs 
of  Taxes,  and  granting  new  duties  in  lien  thereof  ; 
for  granting  new  duties  in  certain  cases  therein 
mentioned  :  for  repealing  the  duties  of  excise  on  (_      in  part, 
licenses,  and  on  can-iages  constructed  l)y  coach-    iiamely,- 
makers,  and  granting  new  duties  thereon  under 
the  management  of  the  said  Commi.ssioners  for  the 
Affairs  of  Taxes,  and  also  new  duties  on  persons 
selling  carriages  by  auction  or  on  commission 
So  much  as  relates  to  the  mode  of  ascertaining 

the  value  of  houses  with  respect  to  the  value 

of  which  the  valuation  list  is  conclusive. 

An  Act  for  repealing  the  duties  of  assessed  taxes,-^ 
and   granting   new  duties   in   lieu   thereof,  and 
certain  additional  duties  to  be  consolidated  there- 
with ;  and  also   for  repealing  the  stamp  duties         in  part, 
on   game  certificates,  and   granting   new  duties  "namelv. — 
in  lieu  thereof,  to  he  placed  under  the  manage- 
ment of  the  Commissioners  for   the  Atfairs  of 

Taxes 

So  much  as  relates  to  the  mode  of  ascertaining 

the  value  of  houses  with  res])ect  to  the  value 

of  which  the  valuation  list  is  conclusive. 

An  Act  to  explain  and  amend  an  Act  made  in  the 
forty-eighth  year  of  his  present  Majesty  for  re- 
pealing the  duties  of  assessed  taxes,  and  grantin<>; 
new  duties  in  lieu  thereof  ;  and  to  exempt  such  i  in  part, 
dwelling-houses  as  may  be  employed  for  the  sole  'namely, — 
purpose  of  trade,  or  of  lodging  goods,  wares,  or , 
merchandise,  from  the  duties  charged  by  the  said 

Act ' 

So  much  as  relates  to  the  mode  of  ascertaining 

the  value  of  houses  with  respect  to  the  value 

of  which  the  valuation  list  is  conclusive. 

An  Act  for  improving  the  jiolice  in  and  near  the)       in  part, 

metropolis j  namely, — 

So  much  of  sections  thirty  and  thirty-two  as 
relates  to  the  ascertaining  the  value  of  any 
hereditaments  with  respect  to  the  value  of 
which  the  valuation  list  is  made  conclusive. 


(>  .V;  7  Will.  4,  c.  i)G.  ;  An  Act  to  regulate  parochial  assessments 
Sections  one,  two,  six,  seven,  and  nine. 


f      in  part. 
(  namely, — 
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&  6  Vict.  c.  35. 


14  &  15  Vict.  c.  80. 


15  &  IG  Vict.  c.  81. 


16  &  17  Vict.  c.  34. 


IS  &  19  Vict.  c.  120. 


20  &  21  Vict,  c.  64. 


21  &  22  Vict.  c.  33. 


25ct26Vict.  c.  102. 


in  part, 
namely, — 


in  part, 
namelv, — 


An  Act  for  granting   to   her  Majesty  duties  on\ 
profits  arising  from  property,  professions,  trades,  | 
and    offices    until    the    sixth    day   of   April   one  [- 
thousand  eight  hundred  and  forty-five  (in  this 
Act  called  the  Income  Tax  Act)  -         -         - ' 

Section  sixty.     No.  I. 

No.  II.  par.  1,  3. 
No.  IV.  par.  2,  4. 
No.  V.  (so  far  as  respects  the  de- 
ductions allowed  by  this  Act). 
Section  sixty-three.     No.  X.  par.  1,  2,  3,  4. 
Sections  sixty-four,  sixty-five,  sixty-six,  sixty- 
seven,  sixty-eight,  seventy-eight,  eighty-one, 
eighty-two,  eighty-seven,  and  any  other  part 
which  relates  to  the  ascertaining  of  the  value 
of  lands,  tenements,  and  hereditaments  with 
respect  to  the  value  of  which  the  valuation 
list  is  made  conclusive. 
An  Act  to  repeal  the  duties  payable  on  dwelling , 
houses  according  to  the  number  of  windows  or 
lights,  and  to  grant  in  lieu  thereof  other  duties  on  ;- 
inhabited  houses  according  to  their  annual  value 
(in  this  Act  called  the  House  Tax  Act)       -         -  / 
So  much  as  relates  to  the  mode  of  ascertaining 
the  value  of  houses  with  respect  to  the  value 
of  which  the  valuation  list  is  conclusive. 

An  Act  to   consolidate   and   amend   the   statutes"! 
relating  to  the  assessment  and  collection  of  county  I       in  part, 
rates  in  England  and  Wales  (in  this  Act  called  j  namely, — 
the  County  Rate  Act)         -         -         -         -         -J 
So  much  of  sections  one  to  twenty,  both  inclu- 
sive, as  relates  to  the  preparation  of  a  basis 
or  standard  of  county  rate  for  any  part  of 
the  metropolis,  and  sections  forty  to  forty- 
three,  both  inclusive. 
An   Act  for  granting  to   her  ^lajesty  duties  on  ]       ■ 
profits  arising  fi-om  property,  professions,  trades,  -  i 

and  offices J  namely, - 

Sections  thirty-two  and  forty-seven,  and  so 
much  of  the  rest  of  the  Act  as  relates  to  the 
mode  of  ascertaining  the  value  of  any  here- 
ditaments with  respect  to  the  value  of  which 
the  valuation  list  is  conclusive. 

An  Act  for  the  better  local  management  of  the)  in  part, 
metropolis  (Metropolis  Management  Act,  1855)  -J  namely,— 
So  much  of  sections  one  hundred  and  seventy- 
five  and  one  hundred  and  seventy-nine  as 
relates  to  ascertaining  the  value  of  any 
hereditament  with  respect  to  the  value  of 
which  the  valuation  list  is  conclusive. 

An  Act  for  raising  a  sum  of  money  for  building"j 
and  improving  stations  of  the  metropolitan  police,  \       in  part. 
and  to  amend  the  Acts  concerning  the  metro- 1  namely. — 

politan  police J 

Sections  eleven  and  twelve. 

An   Act   for  the  l)etter   management   of    county")       in  part, 

rates /namely. — 

Section  one. 

An  Act  to  amend  the  Metropolis  Local  Manage-  \ 
ment  Acts  (The  Metropolis  Management  Amend-  '- 

ment  Act,  1862) j 

So  much  of  sections  six,  seven,  and  thirteen  as 
authorizes  or  relates  to  the  ascertaining  the 
value  of  any  hereditament  with  respect  to  the 
value  of  which  the  valuation  list  is  conclusive, 
and  so  much  of  any  Act  as  ajiplies  the  pro- 
visions hereby  repealed. 

3   E 


in  part, 
namelv. — 
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2.-;  i:  20  Vict.  c.  103.  !  The  Union  Assessment  Committee  Act,  1862         -|      ^"  P^""*' 

'  ( name!}'. — 

Sections  three,  fourteen,  fifteen,  the  following^ 
words  in  section  seventeen,  "  and  a  copy  of 
suchvahiation  list  shall  be  forthwith  delivered 
to  the  hoard  of  ouardians,"  sections  twenty- 
two,  twenty-three,  twenty-four,  twenty-five, 
twenty-six,  twenty-seven,  section  twenty- 
eight  down  to  "'schedule  hereunto  annexed,"' 
sections  twenty-nine,  thirtv-one.  thirty-two, 
thirty-three,  thirty-four,  thirty-five,  thirty- 
six,  thirty-nine,  forty-one,  forty-two,  forty- 
three,  and  forty-five. 
1 

27  &;  28  Vict.  c.  .Si).     The   Union    Assessment   Committee   Amendment \      in  part. 

Act.  1864  -  J  namely,— 

Sections  one,  nine,  and  eleven. 

29  &;  .30  Vict.  c.  6-1.  i  An  Act  to  amend  the  laws  relating  to  the  Inland"!       i"  P^i^, 

Ilevenue j  namely, — 

Section  seventeen,  so  far  as  it  relates  to  the 
value  of  property. 


29  &  30  Vict.  c.  78.  |  The  County  Rate  Act,  1866  - 
Section  one. 

31  &  32  Vict.  c.  122.  I  The  Poor  Law  Amendment  Act,  1868  - 


{in  |)art, 
namely,— 


Sections    thirty,    thirty-one,    thirty-two.    and 
thirty-eight. 


(      in  part. 
1^  namely, — 


THE  EATING  ACT,  1874. 
(37  &  38  Vict.  c.  54.) 


Short  title. 

Extent  of 
Act. 

Abolition  of 
certain 
exemptions 
from  rating. 


43  Eliz.  c.  2. 


Aft  Act  to  amend  the  Law  resj)ecfi)ig  the  Liability  and   Valuation  of  certain 
Property  for  the  purpose  of  Mates.  [7th  August  1874.] 

1.  This  Act  may  be  cited  as  "  The  Rating  Act,  1874." 

2.  This  Act  shall  not  apply  to  Scotland  or  Ireland. 

3.  Whereas  by  the  Act  of  the  forty-third  year  of  the  reign  of  Queen 
Elizabeth,  chapter  two,  intituled  "An  Act  for  the  relief  of  the  poor,"  it  is 
provided  that  a  poor  rate  shall  be  raised  in  every  parish  by  taxation  of, 
amongst  other  persons,  every  occupier  of  certain  hereditaments  in  such 
parish  ;  and  it  is  expedient  to  extend  the  said  Act,  and  the  Acts  amending 
the  same  (which  Act  and  Acts  are  in  this  Act  referred  to  as  the  Poor  Rate 
Acts),  to  hereditaments  other  than  those  mentioned  in  the  said  Act  :  Be  it 
therefore  enacted  that, — 

From  and  after  the  commencement  of  this  Act  the  Poor  Rate  Acts  shall 
extend  to  the  following  hereditaments  in  like  manner  as  if  they  were 
mentioned  in  the  recited  Act  of  the  forty-third  year  of  the  reign  of  Queen 
Elizabeth  ;  that  is  to  say, 

(1)  To  land  used  for  a  plantation  or  a  wood  or  for  the  growth  of  saleable 
underwood,  and  not  subject  to  any  right  of  common  ; 


APP.  II.]  THE    RATING    ACT,    187-4.  789 

(2)  To  rights  of  fowling,  of  shooting,  of  taking  or  killing  game  or  rabbits, 

and  of  fishing,  when  severed  from  the  occupation  of  the  land  ; 
and 

(3)  To  mines  of  every  kind  not  mentioned  in  the  recited  Act. 

4.  The  gross  and  rateable  value  of  any  land  used  for  a  plantation  or  a  Valuation  of 

wood,    or  I  for    the    growth    of  saleable    underwood,  shall  be  estimated  as  ^^"^^  ^^^'^  ^^ 
»  1,  plantation, 

follows  :  ^^^^ 

(a)  If  the  land  is  used  only  for  a  plantation  or  a  wood,  the  value  shall  be 

estimated  as  if  the  land  instead  of  being  a  plantation  or  a  wood 
were  let  and  occupied  in  its  natural  and  unimproved  state  : 

(b)  If  the  land  is  used  for  the  growth  of  saleable  underwood,  the  value 

shall  be  estimated  as  if  the  land  were  let  for  that  purpose  : 

(c)  If  the   land  is  used  both  for  a  plantation  or  a   wood,   and  for  the 

growth  of  saleable  underwood,  the  value  shall  be  estimated  either 
as  if  the  land  were  used  only  for  a  plantation  or  a  wood,  or  as  if 
the  land  were  used  only  for  the  growth  of  the  saleable  underwood 
growing  thereon,  as  the  assessment  committee  may  determine. 

5.  Where  the  rateable  value  of  any  land  used  for  a  plantation  or  a  wood.  Deduction 
or  both  for  a  plantation  or  wood  and  for  the  growth  of  saleable  under-  °^  ^'^^*^  Y 
wood,  is  increased  by  reason  of  the  same  being  estimated  in  accordance  with  plantation 
this  Act,  the  occupier  of  that  land  under  any  lease  or  agreement  made  before  etc. 

the  commencement  of  this  Act,  may,  during  the  continuance  of  the  lease  or 
agreement,  deduct  from  his  rent  any  poor  or  other  local  rate,  or  any  portion 
thereof,  which  is  paid  by  him  in  respect  of  such  increase  of  rateable  value, 
and  every  assessment  committee,  on  the  application  of  such  occupier,  shall 
certify  in  the  valuation  list  or  otherwise  the  fact  and  amount  of  sucTi 
increase. 

6. — (1)  Where  any  right  of  fowling  or  of  shooting  or  of  taking  or  killing  Valuation 

game  or  rabbits,  or  of  fishing  (hereinafter  referred  to  as  a  right  of  sporting)  '^"^.'"^^"^S. 
.  o  J.  o^  ^£  ri^^lits  of 

is  severed  from  the  occupation  of  the  land  and  is  not  let,  and  the  owner  of  ghootino- 
such  right  receives  rent  for  the  land,  the  said  right  shall  not  be  separately  etc. 
valued  or  rated,  but  the  gross  and  rateable  value  of  the  land  shall  be 
estimated  as  if  the  said  right  were  not  severed  ;  and  in  such  case  if  the 
rateable  value  is  increased  by  reason  of  its  being  so  estimated,  but  not 
otherwise,  the  occupier  of  the  land  may  (unless  he  has  specifically  contracted 
to  pay  such  rate  in  the  event  of  an  increase)  deduct  from  his  rent  such 
portion  of  any  poor  or  other  local  rate,  as  is  paid  by  him  in  respect  of  such 
increase  ;  and  every  assessment  committee,  on  the  application  of  the  occupier, 
shall  certify  in  the  valuation  list  or  otherwise  the  fact  and  amount  of  such 
increase. 

(2)  Where  any  right  of  sporting,  when  severed  from  the  occupation  of 
the  land  is  let,  either  the  owner  or  the  lessee  thereof,  according  as  the 
persons  making  the  rate  determine,  may  be  rated  as  the  occupier  thereof. 

(3)  Subject  to  the  foregoing  provisions  of  this  section  the  owner  of  any 
right  of  sporting,  when  severed  from  the  occupation  of  the  land,  may  be 
rated  as  the  occupier  thereof. 

(4)  For  the  purposes  of  this  section,  the  person  who,  if  the  right  of 
sporting  is  not  let,  is  entitled  to  exercise  the  right,  or  who,  if  the  right  is  let, 
is  entitled  to  receive  the  rent  for  the  same,  shall  be  deemed  to  be  the  owner 
of  the  right. 
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Dechiction 
of  rate  by 
tenant  of 


7.  Where  a  tin,  lead,  (ir  copper  mine  is  occupied  under  a  lease  or  leases 
granted  without  fine  on  a  reservation  wholly  or  partly  of  dues  or  rent,  the 
gross  value  of  the  mine  shall  be  taken  to  be  the  annual  amount  of  the  whole 
of  the  dues  payable  in  respect  thereof  during  the  year  ending  on  the  thirty- 
first  day  of  December  preceding  the  date  at  which  the  valuation  list  is  made, 
in  addition  to  the  annual  amount  of  any  fixed  rent  reserved  for  the  same 
wliich  may  not  be  paid  or  satisfied  l>y  such  dues. 

The  rateable  annual  value  of  such  mine  shall  be  the  same  as  the  gi'oss 
value  thereof,  except  that  where  the  person  receiving  the  dues  or  rent  is 
liable  for  repairs,  insurance,  or  other  expenses  necessary  to  maintain  the 
mine  in  a  state  to  command  the  annual  amount  of  dues  or  rent,  the  average 
annual  cost  of  the  repairs,  insurance,  and  other  expenses  for  which  he  is  so 
liable,  shall  be  deducted  from  the  gross  value  for  the  purpose  of  calculating 
the  rateable  value. 

In  the  following  cases,  namely, — 

1.  Where  any  such  mine  is  occupied  under  a  lease  granted  wholly  or 

partly  on  a  fine  ;  and 

2.  Where  any  such  mine  is  occupied  and  worked  by  the  owner  ;  and 

3.  In  the  case  of  any  other  such  mine  which  is  not  excepted  from  the 

provisions  of  this  Act  and  to  which  the  foregoing  provisions  of  this 
section  do  not  apply  ; 
the  gross  and  rateable  annual  value  of  the  mine  shall  be  taken  to  be  the 
annual  amount  of  the  dues  or  dues  and  rent  at  which  the  mine  might  be 
reasonably  expected  to  let  without  fine  on  a  lease  of  the  ordinary  duration, 
according  to  the  usage  of  the  country,  if  the  tenant  undertook  to  pay  all 
tenants  rates  and  taxes  and  tithe  rentcharge.  and  also  the  repairs,  insurance, 
and  other  expenses  necessary  to  maintain  the  mine  in  a  state  to  command 
such  annual  amount  of  dues  or  dues  and  rent. 

The  purser,  secretary,  and  chief  managing  agent  for  the  time  being  of  any 
tin,  lead,  or  copper  mine,  or  any  of  them,  may,  if  the  overseers  or  other  rating 
authority  think  fit,  l^e  rated  as  the  occupier  thereof. 
In  this  section — 

The  term  "  mine,"  when  a  mine  is  occupied  under  a  lease,  includes  the 
underground  Avorkings,  and  the  engines,  machinery,  workshojis.  tram- 
ways, and  other  plant,  l)uildings  (not  being  dwelling-hou.ses).  and  works 
and  surface  of  land  occupied  in  connexion  with  and  for  the  purposes 
of  the  mine,  and  situate  within  the  boundaries  of  the  land  comprised 
in  the  lease  or  leases  under  which  the  due  or  dues  and  rent  are  pay- 
able or  reserved  : 
The  temi  "  dues  "  means  dues,  royalty,  or  toll,  either  in  money  or  partly 
in  money  and  partly  in  kind  ;  and  the  amount  of  dues  which  are 
reserved  in  kind  means  the  value  of  such  dues  : 
The  term  "  lease"  means  lease  or  sett,  or  license  to  work,  or  agreement 

for  a  lease  or  sett,  or  license  to  work  : 
The  term  "  fine  "  means  fine,  premium,  or  foregift.  or  other  payment  or 
consideration  in  the  nature  thereof. 

8.  Where  any  poor  or  other  local  rate  which  at  the  commencement  of  this 
Act  any  lessee,  licensee,  or  grantee  of  a  mine  is  exempt  from  being  rated  to 
in  respect  of  such  mine,  becomes  payable  by  him  in  respect  of  such  mine 
during  the  continuance  of  his  lease,  grant,  or  license,  or  before  the  arrival  of 
the  period  at  which  the  amount  of  the  rent,  royalty,  or  dues  is  liable  to 
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revision  or  re-adjustment,  he  may  (unless  he  has  specifically  contracted  to 
pay  such  rate  in  the  event  of  the  abolition  of  the  said  exemption)  deduct 
from  any  rent,  royalty,  or  dues  payable  by  him  one  half  of  any  such  rate 
paid  by  him  : 

Provided  that  he  shall  not  deduct  any  sum  exceeding  what  one  half  of  the 
rate  in  the  pound  of  such  poor  or  other  local  rate  would  amount  to  if  calcu- 
lated upon  the  rent,  royalty,  or  dues  so  payable  by  him. 

9.  Where  any  occupier,  lessee,  licensee,  grantee  or  other  person  is  autho-  General 

rised  by  this  Act  to  deduct  any  rate    or  sum  in  respect  of  a  rate  from  any  provision  as 
,  IX  1  ,  ,     ,      1  •        ,1  -^  to  deduction 

rent,  royalty,  or  dues  payable  by  hmi,  then —  of  rates 

(1)  Any  payment  so  authorized  to  be  deducted  shall   be  a  good  discharge 

for  such  amount  of  rent,  royalty,  or  dues  as  is  equal  to  the  amount 
of  such  payment,  and  shall  be  allowed  accordingly. 

(2)  Any  payment  so  authorized  to  be  deducted  may  be  recovered  as  an 

ordinary  debt  from  the  person  to  whom  the  rent,  royalty,  or  dues 
may  be  payable. 

(3)  The  person  receiving  the  rent,  royalty,  or  dues  shall  have  the  same 

right  of  appeal  and  objection  with  reference  to  the  rate  and  to 
the  valuation  of  the  hereditament  in  respect  of  which  the  rate  is 
payable  as  he  would  have  if  he  were  the  occupier  of  such  heredita- 
ment. 

10.  The  hereditaments  to  which  the  Poor  Rate  Acts  are  extended  by  this  Liability  of 
Act,  and  which  are  thus  made  rateable  to  the  relief  of  the  poor,  shall  be  P^peity  to 
rateable  to  all  local  rates  in  like  manner  as  if  the  Poor  Rate  Acts  had  always  j^g  ^y^n  .^^ 
extended  to  such  hereditaments.  poor  rates. 

11.  This  Act     ....     shall  come  into  operation  on  the  sixth  day  of  Comnience- 
April  one  thousand  eight  hundred  and  seventy-five  ;     and  the  expression  nient  of  Act. 
"  commencement  of  this  Act "  shall  in  this  Act  be  construed  accordingly. 

12.  The  provisions  of  the  Sanitary  Acts,  as  defined  by  the  Public  Health  As  to  pi-o- 
Act,  1872,  with  respect  to  any  special  assessment  of  wood  lands  for  the  pur-  ^i-^^?"^  ° 
pose  of  any  rate  under  those  Acts  shall  be  deemed  to  extend  to  and  include  Acts  as 
land  used  for  a  plantation  or  a  wood,  or  for  the  growth  of  saleable  under-  defined  by 
wood,  or  for  both  such  purposes,  and  made  rateable  by  this  Act  to  the  poor      -q 
rate. 

13.  Nothing  in  this  Act  shall  apply  to  a  mine  of  which  the  roj'alty  or  dues  Saving  as  to 

are  for  the  time  Ijeing  wholly  reserved  in  kind,  or  to  the  owner  or  occupier  nii"^  where 
,,  „  dues  payable 

thereof.  in  kind. 

14.  [Rejmded,  4G  (C  47  Vict.  c.  39.     (S.  L.  R.)] 

15.  In  this  Act,  unless  the  context  otherwise  requires, —  Definitions 
The  term  "  gross  value  "  has  the  same  meaning  as  gross  estimated  rental  °^  terms. 

in  the  Union  Assessment  Committee  Act,  1862  :  '25  &  "26  Viet. 

The  term  "  local  rate  "  means  any  county  rate,  borough  rate,  highway  '^'        '  ^' 

rate,  and  other  local   rate  leviable  upon  property   rateable   to  the 

relief  of  the  poor  : 
The  term  •'  valuation   list  "  means,  as   regards  any  parish   or  place  for 

which  there  is  no  valuation  list,  the  poor  rate  : 
The  term  ''assessment   committee"  means,  in  relation  to  any  parish  or 

place  where  there  is  no  assessment  committee,  the  persons  having 

power  to  make  and  assess  the  poor  rate  in  such  parish  or  place. 
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THE     METEOPOLIS     MANAGEMENT    ACT,     1875. 
(38  &  39  Vict.  c.  33.) 


Metropolitan 
Board  to 
make  abate- 
ment on 
assessment 
of  certain 
parts  of 
metropolis. 
18  &  19  Vict. 
c.  120. 

Totals  of 

value  of 

property 

exempt  to  be 

inserted  in 

valuation 

lists. 

32  &  33  Vict. 

c.  67. 

Totals  to  be 
printed. 
32  &  33  Vict. 
c.  67. 


Appeal  in 
case  of  un- 
fairness, etc. 
32  &  33  Vict. 
c.  67. 


A)i  Act  lu  amend  the  Metropolis  Mcuiagement  xicts. 


[29th  June  1870.] 


IPreamhle  recites  IS  A  10  Vict.  c.  120,ss.  163,  104  ;  32  rf' 33  Vict.  c.  67.] 

1.  The  Metropolitan  Board  of  Works,  in  every  assessment  made  by  them 
upon  such  parts  of  the  metropolis  as  contain  property  wholly  or  partially 
exempt  from  sewers  rate,  and  in  the  precepts  issued  for  obtaining  payment 
of  the  sums  so  assessed  shall  make  an  allowance  or  abatement  equal  to  the 
reduction  or,  exemption  Avhich,  under  the  one  hundred  and  sixty-third  and 
one  hundred  and  sixty-fourth  sections  of  the  Metropolis  Management  Act, 
1855,  is  required  to  be  made  in  levying  any  rate  for  the  purpose  of  meeting 
such  precepts. 

2.  The  overseers  and  assessment  committees  acting  under  the  Valuation 
(Metropolis)  Act,  1869,  shall  cause  the  totals  of  the  gross  and  rateable  value 
of  the  property  so  wholly  or  partially  exempt  from  sewers  rate,  and  the 
extent  of  such  exemption,  to  be  ascertained  and  inserted  in  every  valuation 
list  which  shall  be  made  by  them. 

3.  The  said  lists  shall  be  sent  by  the  assessment  committees  before  the 
first  day  of  November  in  each  year  to  the  clerk  of  the  managers  of  the 
Metropolitan  Asylum  District,  who  shall  print  and  send  the  said  totals  and 
extent  of  exemptions,  with  the  other  totals  of  gross  and  rateable  value 
required  to  be  printed  and  sent  by  the  seventeenth  section  of  the  said 
Valuation  (Metropolis)  Act,  1869. 

4.  Any  imfairness  or  incorrectness  in  the  said  totals  and  extent  of  exemp- 
tions may  be  appealed  against  in  the  manner  provided  for  appealing  against 
totals  of  gross  or  rateable  value  under  section  thirty-two  of  the  Valuation 
(Metropolis)  Act,  1869. 


THE   JUEISDICTION   IN   EATING   ACT,    1877. 
(40  &  41  Vict.  c.  11.) 

A71  Act  to  mcilce  x>i'ovision  v:iih  reqject  to  Judicial  proceedi)ic)s  in  certain  cases 
relating  to  Rating.  [17th  May  1877.] 

Judges  may  1.  No  judge  shall  be  incapable  of  acting  in  his  judicial  office  in  any  pro- 

act  m  certain  ceeding,  whether  commenced  before  or  after  the  passing  of  this  Act,  by 
to  rates  reason  of  his  being,  as  one  of  several  ratepayers,  or  as  one  of  any  other  class 

of  persons,  liable,  in  common  with  the  others,  to  contribute  to  or  to  be  bene- 
fited by  any  rate  which  may  be  increased  diminished  or  in  any  way  affected 
by  such  proceeding. 

2.  [Repealed,  46  &  47  Vict.  c.  39.     (S.  L.  R.)] 

3.  In  this  Act,  if  not  inconsistent  with  the  context,  the  following  words 
and  expressions  have  the  meanings  hereinafter  respectively  assigned  to 
them  ;  (that  is  to  say,) 

"  Judge  "  means — 

As  to  England,  any  judge  of  her  Majesty's  High  Court  of  Justice  or 
her  Majesty's  Court  of  Appeal  ;  and 


Interpreta 
tioii. 
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As  to  Ireland,  any  judge  of  any  of  the   Superior  Courts  of  Law  or 

Equity  at  Dublin  ;  and 
As  to  Scotland,  any  judge  of  the  High  Court  of  Session  ;  and 
As  to  the  United  Kingdom,  any  Lord  of  Appeal,  or  Peer  of  Parliament, 

when  sitting  and  voting  in  the  House  of  Lords,  upon  the  hearing  of 

any  matter  brought  before  that  House  by  way  of  error,  or  appeal 

from  any  other  court. 
"  Rate  "  means  any  rate  tax  duty  or  assessment,  whether  public  general 
or  local,  and  also  any  fund  fonned  from  the  proceeds  of  any  such  rate 
tax  duty  or  assessment,  or  applicable  to  the  same,  or  like  purposes  to 
which  any  such  rate  tax  duty  or  assessment  might  be  applied. 


THE   UNION   ASSESSMENT   ACT,  1880. 
(43  &  44  Vict.  c.  7.) 

A?i  Act  to  extend  the  Union  Assessment  Conunittee  Acts  to  sinr/le  parishes  under 
separate  Boards  of  Guardians.  [19th  July  1880.] 

[Preamlle  recites  25  d-  26  Vict.  c.  103,  s.  45;  25  <C-  26  Vict.  c.  103  ; 
4  &  5  Will.  4,  c.  76.] 

1.  This  Act  maybe  cited  as  the  Union  Assessment  Act,  1880,  and  together  .Short  title, 
with  the  Union  Assessment  Committee  Act,  1862,  and  the  Union  Assessment  "^."v.-r 
Committee  Amendment  Act,  1864,  may  be  cited  as  the  Union  Assessment  27  &  28  Vict. 
Acts,  1862  to  1880.  c.  39. 

2.  Section  forty-five  of  the  Union  Assessment  Committee  Act,  1862,  shall  Appjication 
apply  to  a  parish  which  is  not  included  in  a  union  of  parishes,  and  in  which  ',,.  y -^ 

the  relief  of  the  poor  is  administered  by  a  board  of  guardians  elected  under  c.  103,  s.  4.5 
the  Poor  Law  Amendment  Act,  1834,  or  under  any  local  Act,  in  like  manner  to  single 
as  near  as  may  be  as  it  applies  to  any  union  or  incorporation  for  the  relief  of  ^''  , '  ,^®f' 
the  poor  formed  under  a  local  Act,  and  the  Union  Assessment  Committee  rate  boards 
Act,  1862,  and  the  Acts  amending  the  same,  shall  be  construed  accordingly  ;  "f  guardians. 
and  in  relation  to  any  such  single  parish  the  expression  ''  common  fund  "  in  ,  ''.-p  "    ' 

the  said  Acts  shall  be  construed  to  mean  the  money  applicable  for  the  relief  25  &  26  Vict, 
of  the  poor.  ('•  l'J3- 

3.  This  Act  shall  not  extend  to  the  metropolis  as  defined  by  the  Valuation  Extent. 
(Metropolis)  Act,  1860.  '^'-  ^  ^'-^  ^'i^t. 


THE   POOE   BATE   ASSESSMENT   AND   COLLECTION 
ACT,    1869,   AMENDMENT   ACT,   1882. 

(45  &  46  Vict.  c.  20.) 

An  Act  to  a  moid  the  Paor  Rate  Assessment  and  CoJJertion  Art,  1869. 

[3rd  July  1882.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  This  Act  shall  be  called  the  Poor  Rate  Assessment  and  Collection  Act,  ^>hort  title. 
1869,  Amendment  Act,  1882. 


in 
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Interpreta- 
tion. 

32  &  3.3  Vict, 
c.  41. 

Payment  of 
rates  loy 
outgoing 
occupier  to 
be  propor- 
tionate to 
time  of 
occupation. 


2.  This  Act,  and  tlie  Poor  Rate  Assessment  and  Collection  Act.  1  !^69,  as 
amended,  shall  be  read  as  one  Act. 

3.  The  provisions  of  the  sixteenth  section  of  the  Poor  Rate  Assessment 
and  Collection  Act,  1869,  so  far  as  regards  the  payment  of  rates  by  an 
outgoing  occupier,  shall  extend  and  apply  to  any  outgoing  occupier  assessed 
in  the  rate,  and  such  outgoing  occupier  shall  only  be  liable  to  pay  so  much 
of  the  rate  as  shall  be  proportionate  to  the  time  of  his  occupation  within  the 
period  for  which  tlie  rate  was  made,  notwithstanding  he  may  not  be  succeeded 
in  his  occupation  l)y  an  incoming  tenant. 


Publication  4.  In  a  parish  in  which  there  is  no  church  or  chapel  of  the  parish,  a  poor 

CI  rate  wlieie  y^^^^  whether  made  before  or  after  the  passing  of  this  Act.  shall  Ije  deemed 
church.  to  have  been  duly  pul)lished  if,  within  fourteen  days  after  the  making  of 

the  rate,  notice  thereof  has  been  given  by  affixing  such  notice  in  some  public 

and  conspicuous  place  or  situation  in  the  parish. 


32  &  33  Vict. 
c.  67. 


Short  title 
and  con- 
struction. 

Enabling 
owners  and 
lessees  to 
appeal. 


THE  VALUATION  (METEOPOLIS)  AMENDMENT 
ACT,  1884. 

(47  Sc  48  Vict.  c.  5.) 

An  Act  to  amend  the  Valuation  {MetrojjoUs)  Art,  1869,  by  giving  greater 
facilities  for  appeal  to  ovners  and  lessees  of  houses  paging  rates  and  taxes 
in  the  p>luce  of  tlie  occupiers.  [28th  March  1S84.] 

AViiEREAS  the  Valuation  (Metropolis)  Act,  1809,  does  not  sufficiently  pro- 
vide for  objections  to  and  appeals  against  valuation  lists  in  the  case  of  owners 
and  lessees  who  by  contract  or  arrangement  pay  tenants  rates  and  taxes,  more 
especially  when  such  houses  are  subdivided  into  tenements  separately  rated 
as  hereditaments  in  such  valuation  lists  : 

Be  it  enacted  by  the  Qtieen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assemljled,  and  l^y  the  authority  of  the  same  (as 
follows)  : 

1.  This  Act  may  be  cited  as  the  Valuation  (Metropolis)  Amendment  Act, 
1884,  and  shall  be  read  and  construed  as  one  Act  with  the  Valuation 
(^Metropolis)  Act,  1869  (herein-after  called  the  principal  Act). 

2.  Section  seventy  of  the  principal  Act  is  hereby  repealed,  and  in  lieu 
thereof  it  is  enacted  as  follows  :  Where  the  owner  or  lessee  of  any  heredita- 
ment is  liable  to  be  assessed  for  any  rate  or  tax  in  the  place  of  the  occupier 
or  tenant,  or  does  in  fact  pay  any  such  rate  or  tax  in  his  place  under  any 
contract  or  arrangement  with  him,  such  owner  or  lessee  shall  for  the  pur- 
poses of  this  Act  and  the  Acts  incorporated  therewith  be  deemed  to  be  the 
occupier  of  such  hereditament,  and  the  person  referred  to  as  the  ratepayer 
in  sections  nineteen  and  thirty-two  of  the  principal  Act,  and  the  person  who 
is  to  make  to  the  overseers  of  his  parish  the  statement  or  return  referred  to 
in  the  fifty-fifth  section  of  the  principal  Act. 

Provided,  that  any  form  of  return,  order,  notice,  or  document  required  to 
be  given  to  or  served  on  the  occupier  under  the  principal  Act  shall,  except 
where  the  owner  or  lessee  is  liable  to  be  assessed  to  or  to  pay  any  rate  or 
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tax  in  the  place  of  the  occupier,  be  deemed  to  be  sufficiently  given  or  served, 
notwithstanding  this  Act,  if  addressed  to  such  occupier  and  left  on  the 
premises  to  which  the  return,  order,  notice,  or  document  relates. 

3.  Where  any  occupier  or  ratepayer,  or  any  owner  or  lessee  deemed  to  be  One  notice 
an  occupier  or  ratepayer  within  the  meaning  of  section  two  of  this  Act,  shall  '^\  ".^^^V'^i" 
object  to  the  valuation  list  in  respect  of  any  hereditaments,  whether  con-  ^j^g  g^,  niore 
sisting  of  a  house  or  houses  subdivided  into  tenements  separately  assessed  as  separately 
hereditaments  or  of  separate  houses  or  tenements  not  so  subdivided,  it  shall  '^^sessec 
be  lawful  for  him  to  include  in  any  one  notice  made  in  pursuance  of  section  nients. 
thirty-three  of  the  principal  Act  or  otherAvise,  or  in  any  one  objection,  appeal, 
or  other  proceeding  under  the  principal  Act  and  the  Acts  incorporated  there- 
with, the  whole  or  any  one  or  more  of  the  hereditaments  separately  assessed 
and  comprised  in  one  valuation  list  of  which  he  is  or  is  deemed  to  be  the 
occupier  or  ratepayer. 


THE  LOCAL  GOVERNMENT  ACT,  1888. 
(51  &  52  Vict.  c.  41.) 

An  Act  to  amend  the  Lairs  relating   to  Lnral  Government  in  Engkuid  and 
TFrtZes,  and  for  other  purposes  connected  therewith.      [13th  August  1888.] 


Ai'i'MCATioN  ov  Act  to  Metkopolis. 

40.  In  the  application  of  this  Act  to  the  metropolis,  tlie  following  pro-  Application 

visions  .shall  have  effect :  "^  {^°^  *" 

inetropolis 

(1)  The  metropolis  shall,  on  and  after  the  appointed  day,  be  an  admini-  as  comity  of 

strative  county  for  the  purposes  of  this  Act  by  the  name  of  the     °"'  """ 
administrative  county  of  London. 

(2)  Such  portion  of  the  administrative  county  of  London  as  forms  part  of 

the  counties  of  Middlesex,  Surrey,  and  Kent,  shall  on  and  after  the 
appointed  day  be  severed  from  those  counties,  and  form  a  separate 
county  for  all  non-administrative  purposes  by  the  name  of  the 
county  of  London  ;  and  it  shall  be  lawful  for  her  Majesty  the 
Queen  to  appoint  a  sheriflE  of  that  county,  and  to  grant  a  commis- 
sion of  the  peace  and  court  of  quarter  sessions  to  that  county  ; 
and,  subject  to  the  provisions  of  this  Act,  all  enactments,  laws,  and 
usages  with  respect  to  counties  in  England  and  AVales,  and  to 
sheriffs,  justices,  and  quarter  sessions  shall,  so  far  as  circumstances 
admit,  apply  to  the  county  of  London  : 

(8)  Provided  that,  for  the  purpose  of  the  jurisdiction  of  the  justices  under 
such  commission,  and  of  such  court,  as  well  as  other  non-admini- 
strative purposes,  the  county  of  the  city  of  London  shall  continue  a 
separate  county,  but  if  and  when  the  mayor,  commonalty,  and 
citizens  of  the  city  assent  to  jurisdiction  being  conferred  therein 
on  such  justices  and  court  may  by  commission  under  the  Great 
Seal  be  made  subject  to  the  jurisdiction  thereof. 
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Arrange-  42. — (1)  If  the  London  county  council  petitions  her  Majesty  the  Queen 

meiits  tor         jj^  ^^^^^  behalf,  it  shall  be  lawful  for  her  Majesty  from  time  to  time  to  appoint 

paid  chairman  .  t  ,  . ,    ,    .  t 

and  sittin"-       ^  ijarnster  or  not  less  than  ten  years   standmg  to  be  paid  chairman  or  deputy 

of  quarter        chairman,  or  one  of  the  paid  deputy  chairmen,  as  the  case  may  be,  of  the 

sessions  tor      quarter  sessions  for  the  county  of  London. 
Lonflon.  '' 

(5)  AVhere  there  is  any  such  paid  chairman  or  deputy  chairman  of  the 
quarter  sessions,  the  court  may  be  held  before  such  chairman  or  deputy 
chairman  alone. 

(G)  Separate  courts  of  quarter  sessions  may  be  held  at  different  parts  of 
the  county  of  London  at  the  same  time  if  so  directed  by  the  county  council 
with  the  approval  of  a  Secretary  of  State,  and  every  court  of  general  sessions 
of  the  jDeace  for  the  county  of  London  and  every  adjournment  thereof  shall 
have  the  same  jurisdiction  in  all  respects,  including  the  power  of  hearing  and 
determining  appeals,  as  if  such  court  were  quarter  sessions. 

(7)  The  London  county  council  may  from  time  to  time  submit  to  a 
Secretary  of  State  a  scheme  for  regulating  the  holding  of  courts  of  quarter 
sessions  in  London  either  at  any  one  place  or  at  different  places,  and  in  the 
latter  case  either  at  the  same  time  or  at  different  times,  and  for  determining 
the  legal  character  of  each  sessions  so  held,  that  i^  to  say,  whether  quarter, 
general,  original,  or  adjourned  sessions,  or  otherwise,  and  for  making  such 
regulations  respecting  committals  for  trial,  recognisances,  depositions,  and 
other  matters  as  are  necessary  or  proper  for  giving  effect  to  the  scheme, 
and  such  scheme,  when  approved  by  a  Secretary  of  State,  shall  be  published 
in  the  London  Gazette,  and  thereupon  shall  have  effect  as  if  it  were  enacted 
in  this  Act. 

(10)  The  quarter  sessions  for  the  county  of  London  shall  l)e  substituted 
32  &  33  Vict  f*^"^"  ^1^®  general  assessment  sessions  under  the  Valuation  (Metropolis)  Act, 
c.  67.  1H69,  and  have  all  the  jurisdiction  vested  in  those  sessions,  and  shall  exercise 

the  same  within  the  same  area.  Upon  the  hearing  of  any  appeals  in  relation 
to  property  in  the  city  of  London,  such  two  members  of  the  court  of 
quarter  sessions  of  the  city  of  London  as  may  be  appointed  by  that  court 
for  the  purpose,  shall  be  entitled  to  attend  and  sit  as  members  of  the 
quarter  sessions  for  the  county  of  London. 


Transfer  of 
duties  under 
32  &  33  Vict, 
c.  67  of  clerk 
of  metro- 
politan 
asylum 
managers. 


44.  On  and  after  the  appointed  day  all  powers  and  duties  of  the  clerk  to 
the  managers  of  the  metropolitan  asylums  district  under  the  Valuation 
(Metropolis)  Act,  1869,  shall  be  transferred  to  the  clerk  of  the  county 
council  of  London,  and  the  said  Act  shall  be  construed  as  if  the  county 
council  were  substituted  therein  for  the  managers  of  the  metropolitan 
asylums  district. 
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ADVEETISING  STATIONS  (RATING)    ACT,  1889. 
(52  &  53  Vict.  c.  27.) 

An  Act  to  amend  the  Law  v'lth  respect  to  rating  Plnre.t  lined  for  AdreiHsemenf.t. 

[12  August  1880.] 
WriEREAS  difficulties  have  arisen  in  relation  to  the  assessment  to  poor  and 
other  rates  of  land  used  for  exhibition  of  advertisements  and  it  is  expedient 
to  remove  the  same  : 

Be  it  therefore  enacted  by  the  Queen's  most  Excellent  Majesty  by  and 
with  the  advice  and  consent  of  the  Lords  Spiritual  and  Temporal  and 
Commons  in  this  present  Parliament  assembled  and  l»y  the  authority  of 
the  same  as  follows  : 

1.  This  Act  may  be  cited  as  the  Advertising  Stations  (Rating)  Act,  188'J.  Short  title. 

2.  In  this  Act  the  term  "  owner  "  means  the  person  for  the  time  being  Definitions, 
receiving  or  entitled   to  receive  the  rackrent  of   the  lands  or  premises  in 
connection  with  which  the  word  is  used,  whether  on  his  own  account  or  as 

agent  or  trustee  for  any  other  person,  or  who  would  so  receive  or  be  entitled 
to  receive  the  same  if  such  lands  or  premises  were  let  at  a  rackrent  :  and 
the  word  "  person  "  shall  be  deemed  to  include  any  1)ody  of  persons  whether 
corporate  or  unincorporate. 

3.  Where  any  land  is  used  temporarily  or  permanently  for  the  exhibition  Rating  land 
of  advertisements,  or  for  the  erection  of  any  hoarding  frame  post  Avail  or  used  for  ad- 
structure   used  for  the    exhibition    of    advertisements    but   not    otherwise       i    ^ 
occupied,  the  person  who  shall  permit  the  same  to  be  so  used,  or  (if  he  otherwise 
cannot  be  ascertained)  the  owner  thereof,  shall  be  deemed  to  be  in  beneficial  occupied 
occupation   of  such  land  or  part  thereof,  and  shall  be  rateable  in  respect 

thereof  to  the  relief  of  the  poor  and  to  all  local  rates,  according  to  the  value 
of  such  use  as  aforesaid. 

4.  Where   any  land  or  hereditament  occupied  for  other    purposes,    and  Rating 
rateable  in  respect  thereof  to  the  relief  of  the  poor  and  local  rates,  is  used  occupied 
temporarily  or  permanently  for  the  exhibition  of  advertisements,  or  for  the  n^gnts  used 
erection  thereon  or  attachment  thereto  of  any  hoarding  frame  post  wall  or  for  ad- 
structure  used  for  the  exhibition  of  advertisements,  the  gross  and  rateable  vcrtisements 
value  of  such   land  or  hereditament  shall  be  so  estimated  as  to  include  the 
increased  value  from  such  use  as  aforesaid. 

5.  Where,  under  any  power  vested  in  them  by  any  local  or  general  Act,  Use  of 
any  corporation  board  vestry  urban  sanitary  or  other  authority  shall  grant  a  hoarding  in 
licence  for  the   temporary   erection  of  any  hoard  gantry  scaffold  or  other  nfiygj-tifse- 
structure  upon  or  over  any  part  of  any  public  highway,  or  upon  or  over  any  ments. 
lands   or  hereditaments   the   property   of  such   corporation  board    vestry 
sanitary  or  other  authority,  such  corporation  board  vestry  sanitary  or  other 
authority  may  include  in  such  licence  a  condition  or  conditions  prohibiting 

the  affixing  of  any  advertisement  to  any  such  hoard  gantry  scaffold  or  other 
structure,  or  sanctioning  the  affixing  of  advertisements  thereto  upon 
payment  of  such  sum  and  on  such  conditions  as  the  corporation  board  vestry 
sanitary  or  other  authority  granting  the  licence  may  determine.  And 
any  person  using  any  such  hoard  gantry  scaffold  or  other  structure  otherwise 
than  as  permitted  by  such  licence  shall  for  every  offence  be  liable  to  a 
penalty  not  exceeding  five  pounds,  and  a  further  sum  not  exceeding  forty 
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Conmiencc- 
ment  of  Act 


shillings  for  every  day  during  wliich  such  offence  shall  be  continued  after 
notice  in  -wrriting  to  discontinue  such  use  shall  have  been  given  to  such 
person  by  such  corporation  board  vestry  sanitary  or  other  authority,  which 
penalties  may  be  recovered  in  a  summarv'  Avay  by  such  corporation  board 
vestry  sanitary  or  other  authority. 

The  amount  of  any  payments  received  or  penalties  recovered  under  this 
section  shall  be  applied  by  the  corporation  board  vestry  sanitary  or  other 
authority  receiving  the  same  in  aid  of  the  rate  levied  for  tlie  repair  of  the 
higliAvay. 

6.  \^Appliratio)i  of  Act  fa  Irelnnd.'] 

7.  This  Act  shall  come  into  operation  on  the  twenty-ninth  day  of 
September  one  thousand  eight  hundred  and  eighty-nine. 


THE  LOCAL  GOVERNMENT  ACT,    1894. 
(56  &  57  Vict.  c.  73.) 

A)i  Act  to  jiiaJce  finiher  2»'<>rl>iii»i  for  Local  Gorcnimoit  in  England  and  Wales. 

[5th  March  1894.] 


Parisli 
council  to 
appoint 
overseers. 


TraiKsfer  of 
certain 
powers  of 
vestrv  and 


Powers  and  Duties  of  Pakish  Council?  and  Parish  Meetings. 

5. — (1)  The  power  and  duty  of  appointing  overseers  of  the  poor,  and  the 
power  of  appointing  and  revoking  the  appointment  of  an  assistant  overseer, 
for  every  rural  parish  having  a  parish  council,  shall  be  transferred  to  and 
vested  in  the  parish  council,  and  that  council  shall  in  each  year,  at  their 
annual  meeting,  appoint  the  overseers  of  the  parish,  and  shall  as  soon  as 
may  be  till  any  casual  vacancy  occurring  in  the  office  of  overseer  of  the 
parish,  and  shall  in  either  case  forthwith  give  written  notice  thereof  in  the 
prescribed  form  to  the  board  of  guardians. 

(2)  As  from  the  appointed  day — 

(a)  the  churchwardens  of  every  rural  parish  shall  cease  to  be  overseers^ 

and  an  additional  number  of  overseers  may  be  appointed  to 
replace  the  churchwardens,  and 

(b)  references  in  any  Act  to  the  churchwardens  and  overseers  shall,  as 

respects  any  rural  parish,  except  so  far  as  those  references  relate 
to  the  affairs  of  the  church,  be  construed  as  references  to  the 
overseers,  and 

(c)  the  legal  interest  in   all  property   vested  either    in    the  overseers 

or  in  the  churchwardens  and  overseers  of  a  rural  parish,  other 
than  property  connected  with  the  affairs  of  the  church,  or  held 
for  an  ecclesiastical  charity,  shall,  if  there  is  a  parish  council, 
vest  in  that  council,  subject  to  all  trusts  and  liabilities  affecting 
the  same,  and  all  persons  concerned  shall  make  or  concur  in 
making  such  transfers,  if  any,  as  are  requisite  for  giving  effect 
to  this  enactment. 

6. — (1)  Upon  the  parish  council  of  a  rural  parish  coming  into  office,  tliere 
shall  be  transferred  to  that  council  : — 

(a)  The    powers,  duties,  and    liabilities    of    the    vestry    of    the    parish 
except — 
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(i.)  so   far  as  relates  to  the  aflt'airs  of  the  church  or  to  ecclesiastical  other  autho- 
charities  ;  and  ^^^^^r^,  ^" 

(ii.)  any  power,  duty,  or  liability  transferred  by  this  Act  from  the  vestry  coumil. 
to  any  other  authority  : 

(b)  The  powers,  duties,  and  liabilities  of  the  churchwardens  of  the  parish, 

except   so   far  as  they  relate  to   the  affairs  of  the  church  or  to 

charities,  or  are  powers  and  duties  of  overseers,  but  inclusive  of 

the  obligations  of  the  churchwardens  with  respect  to  maintaining 

and  repairing  closed  churchyards  wherever  the  expenses  of  such 

maintenance  and  repair  are  repayable  out  of  the  poor  rate  under 

the  Burial  Act,  1855  :  Provided  that  such  obligations  shall  not  in  18  &  19  Vict. 

the  case  of  any  particular  parish  be  deemed  to  attach,  unless  or  ^' 

until  the  churchwardens   subsequently  to  the   passing  of  this  Act 

shall  give  a  certificate,  as  in  the  Burial  Act,   1855,  provided,  in 

order  to  obtain  the  repayment  of  such  expenses  out  of  the  poor 

rate. 

(c)  The  powers,  duties,  and  liabilities  of  the  overseers  or  of  the  church- 

wardens and  overseers  of  the  parish  with  respect  to — 
(i.)  appeals  or  objections  by  them  in  respect  of  the  valuation  list,  or 
appeals  in  respect  of  the  poor  rate,  or  county  rate,  or  the  basis 
of  the  county  rate. 

19.  In  a  rural  parish  not  having  a  separate  parish  council,  the  following  Provisions 
provisions  shall,  as  from  the  appointed  day,  but  subject  to  provisions  made  '^®  .,^1'''"!'^ 
by  a   grouping   order,  if   the   parish  is  grouped  with  some  other  parish  or 

parishes,  have  effect  : 

is  «  «  o  a 

(4)  All  powers,  duties,  and  liabilities  of  the  vestry  shall,  except  so  far  as 

they  relate  to  the  affairs  of  the  church  or  to  ecclesiastical  charities, 
or  are  transferred  by  this  Act  to  any  other  authority,  be  transferred 
to  the  parish  meeting  ; 

(5)  The  power  and  the  duty  of  appointing  the  overseers,  and  of  notifying 

the  appointment,  and  the  power  of  appointing  and  revoking  the 
appointment  of  an  assistant  overseer,  shall  be  transferred  to  and 
vest  in  the  parish  meeting,  and  the  power  given  by  this  Act  to  a 
pai-ish  council  of  appointing  trustees  of  a  charity  in  the  place  of 
overseers  or  churchwardens,  shall  vest  in  the  parish  meeting  : 

(10)  On  the  application  of  the  parish  meeting  the  county  council  may 
confer  on  that  meeting  any  of  the  powers  conferred  on  a  parish 
council  by  this  Act. 

33. — (1)  The  Local  Government  Board  may.  on  the  application  of  the  Power  to 
council  of  any  municipal   borough,  including  a  county  borough,  or  of  any  ^PP  y  cei  tain 
other  urban  district,  make  an  order  conferring  on  that  council  or  some  other  ^^ct  to  urban 
representative  body  within  the  borough  or  district  all  or  any  of  the  follow-  districts  and 
ing  matters,  namely,  the  appointment  of  overseers  and  assistant  overseers.     ""  *^"' 
the  revocation  of  appointment  of  assistant  overseers,  any  powers,  duties,  or 
liabilities  of  overseers,   and  any  powers,  duties,  or  liabilities  of  a  parish 
council,  and  applying  with  the  necessary  modifications  the  provisions  of  this 
Act  with  reference  thereto. 
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(6)  The  provisions  of  this  section  respecting  councils  of  urban  districts 
shall  apply  to  the  administrative  county  of  London  in  like  manner  as  if  the 
district  of  each  sanitary  authority  in  that  county  were  an  urban  district,  and 
the  sanitary  authority  were  the  council  of  that  district. 

Supplemental  34.  Where  an   order   of  the   Local   Government    Board  under   this  Act 

provisions  as  confers  on  the  council  of  an  urban  district,  or  some   other  representative 

-of  overseers  hody  within  the  district,  either  the  appointment  of  overseers  and  assistant 

in  urban  overseers  or  the  powers,  duties,  and  liabilities  of  overseers,  that  order  or  any 

districts.  subsequent  order  of  the   Board  may  confer  on   such  council  or  body  the 

32  &  33  Vict,  powers  of  the  vestry  under  the  third  and  fourth  sections  of  the  Poor  Rate 

^'      '  Assessment  and  Collection  Act,  1860. 


Supplemental 


-(6)  All  enactments  in  any  Act,  whether  general  or  local  and  personal. 


provisions  as    ^-elating  to  any  powers,  duties,  or  liabilities  transferred  by  this  Act  to  a  parish 
to  transfer  &  j  r  5  '  ^  ^ 

council  or  parish  meeting  from  justices  or  the  vestry  or  overseers  or  church- 


of  powers. 


wardens  and  overseers  shall,  subject  to  the  provisions  of  this  Act  and  so  far 
as  circumstances  admit,  be  construed  as  if  any  reference  therein  to  justices 
or  to  the  vestry,  or  to  the  overseers,  or  to  the  churchwardens  and  overseers, 
referred  to  the  parish  council  or  parish  meeting  as  the  case  requires,  and  the 
said  enactments  shall  be  construed  with  such  modifications  as  may  be 
necessary  for  carrying  this  Act  into  effect. 


SUPREME    COURT   OF   JUDICATURE  (PROCEDURE)  ACT, 

1894. 

(57  &  58  Vict.  c.  16.) 
A71  Act  to  amend  the  Siqyreme  Court  of  Judicature  Acts.  [3rd  July  1894.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  by  the  authority  of  the  same,  as 
follows  : 

Appeals. 


1. — (5)  In  all  cases  where  there  is  a  right  of  appeal  to  the  High  Court 
from  any  court  or  person,  the  appeal  shall  be  heard  and  determined  by  a 
Divisional  Court  constituted  as  may  be  prescribed  by  rules  of  court  ;  and  the 
determination  thereof  by  the  Divisional  Court  shall  be  final,  unless  leave  to 
appeal  is  given  by  that  court  or  by  the  Court  of  Appeal. 

(6)  An  application  for  leave  to  appeal  maybe  made  ex  parte  or  otherwise, 
as  may  be  prescribed  by  rules  of  court. 

Appeals  2- — (1)  Every  case   stated  by  a  court  of  quarter  sessions  otherwise  than 

from  quarter  under  the  Acts  eleven  and  twelve  Victoria,  chapter  seventy-eight,  and  twelve 
"    "    '^  ■  and  thirteen  Victoria,  chapter  forty-five,  for  the  consideration  of  the  High 

Court  shall  be   deemed  to  be  an  appeal,  and   shall  be  heard  and   determined 

accordingly. 
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(2)  On  the  hearing  of  any  appeal  from  a  court  of  quarter  sessions  the 
appellate  court  may  draw  any  inference  of  fact  which  might  have  been  di-awn 
in  the  court  of  quarter  sessions,  and  may  give  any  judgment  or  make  any 
(jrder  which  ought  to  have  been  given  or  made  by  that  court,  or  may  remit 
the  order,  and  in  criminal  matters  the  conviction  with  the  order,  and  the  case 
stated  on  it,  with  the  opinion  or  direction  of  the  appellate  court,  for  re-hear- 
ing and  determination  by  the  court  of  quarter  sessions,  or  may  remit  the  case 
for  re-statement. 

(H)  On  the  hearing  of  any  such  appeal  the  appellate  court  shall  have  full 
power  to  determine  how  and  by  whom  the  costs  of  the  proceedings  in  the 
appellate  court  and  in  the  court  of  quarter  sessions  are  to  be  borne. 

(4)  The  judgment  on  any  such  appeal,  or,  where  an  appeal  to  a  court  of 
quarter  sessions  has  been  directed  to  be  entered  for  re-hearing,  then  that 
appeal  shall,  on  motion  by  any  party  to  the  appeal,  be  entered  at  the  sessions 
next  or  next  but  one  after  the  delivery  of  the  judgment,  or  the  giving  of  the 
direction,  and  shall,  unless  the  appellate  court  otherwise  directs,  have  effect 
as  if  the  judgment  had  been  given,  or,  in  case  of  an  appeal  directed  to  be 
re-heard,  the  appeal  had  been  heard  and  determined,  by  the  court  of  quarter 
sessions  at  the  time  of  the  decision  in  respect  of  which  the  appeal  from 
quarter  sessions  was  brought,  and  entry  and  respite  of  any  appeal  to  quarter 
sessions  in  respect  of  which  a  case  has  been  stated  for  the  consideration  of 
the  High  Court  shall  not  be  necessary. 


Short  Titjj:. 
7.  This  Act  may  be  cited  as  the  Supreme  Court  of  Judicature  (Procedure)  Short  title 

Act,  1894,  and  shall  be  read  with  the  Judicature  Acts,  1878  to   18111,  and  '"^"^^  '^o"^"  ^ 
1    11  •  •  1  •       ■  c  1         r.  1  •        mencement. 

shall  come  into  operation  at  the  expiration  of  two  months  after  the  passing 

thereof. 


AGRICULTURAL   RATES   ACT,  1896. 
(59  &  60  Vict.  c.  16.) 

All  Art  to  an/end  the  Lair  irith  re^prct  to  the  Rntiiifi  of  Occupiers  of  Atjrieidtural 
Land  ill  Kiifjhnid,iiiid  for  other  piirjioses  vonnerted  thereirith. 

[•20th  July  189G.] 
Bk  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with  the  advice 
and   consent  of   the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 
present  Parliament  assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1. — (1)  During  the  continuance  of  this  Act,  that  is  to  i^inj,  the  period  q/ Exemption  of 
fire  yeiirs  after  the  thirtij-jirxt  daij  of  March  next  after  the  pat^xing  of  this  Act  (<■/),  agricultural 
the  occupier  of  agricultural  land  in  England  shall  be  liable,  in  the  case  of  ]j.^jf  ^f  rates 
every  rate  to  which  this  Act  applies,  to  pay  one  half  only  of  the  rate  in  the  to  whicli  this 
pound  payable  in  respect  of  buildings  and  other  hereditaments.  -^'-''-  applies. 

(2)  This  Act  shall  apply  to  every  rate  as  defined  by  this  Act,  except  a 
rate — 

(a)  which  the  occupier  of  agricultural  land  is  liable,  as  compared  with  the 
occupier  of  buildings  or  other  hereditaments,  to  be  assessed  to  or  to 
pay  in  the  proportion  of  one  half  or  less  than  one  half,  or 

(^/^  The  words  in  5 /^///>.<  are  repealed  by  the  Agricultural  Kates  Act,  18'JG.  etc.. 
Continuance  Act,  I'JOl  (1  Kdw.  7,  c.  13).  infra,  p.  814,  which  extends  this  Act  to 
:March  31st.  lilOtJ. 
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(b)  which  is  assessed  under  any  commission  of  sewers  or  in  respect  of  any 
drainage,  wall,  embankment,  t>r  other  work  for  the  benefit  of  the 
land. 

Payiiieiil  out        2. — (1 )  In  respect  of  the  deficiency  which  will  arise  from  the  provisions  of 

of  Local  ^iijj.  ^(-.j^  j„  ^}^g  produce  of  rates  made  by  the  spending  authorities  in  England, 

Account  in       ''^^^  herein-after  defined,  there  shall  during  the  continuance  of  this  Act — 

respect  of  /.^\   ),^g       -^  ^^^  ^1^^  Local  Taxation  Account  an  annual  sum  (in  this  Act 

clt'tieieiicv  „,  ,  ,  NPi  ,-  i-12    ^        1 

arisincf  from  referred  to  as  the  annual  grant)  of  such  amount  as  is  certined  under 

exemption.  the  provisions  herein-after  contained  ;  and 

(b)  be  issued  from  the  Local  Taxation  Account  )jy  half-yearly  payments 
out  of  the  annual  grant  to  each  such  spending  authorit}-  a  share  of 
that   grant  of  such  amount    as    is    certified   under   the  provisions 
herein-after  contained. 
(2)  The  Commissioners  of  Inland  Revenue,  in  such  manner,  by  such  pay- 
ments, and  under  such  regulations,  as  the  Treasury  direct,  shall  pay  to  the 
Local  Taxation  Account,  out  of  the  proceeds  of  the  estate  duty  derived  in 
England  from  personal  property,  the  annual  sum  required  by  this  section  to 
be  paid  to  that  account. 

(;->)  The  fir-st  of  those  payments  shall  be  made  during  the  six  months  end- 
ing on  the  thirty-first  day  of  March  next  after  the  passing  of  this  Act,  so  as 
to  make  up  a  half-yearly  payment  to  meet  the  issues  to  spending  authorities 
on  account  of  the  six  ensuing  months. 

Contriljutions      3. — (1)  Where  any  spending  authority  require  in  any  half  year  or  other 
from  more        period  to  raise  from  two  or  more  parishes  a  sum  by  a  rate  to  Avhich  this  Act 
lau  one  applies,  they  shall,  in  determining  the  net  amount  to  be  so  raised,  deduct  the 

sum  issuable  to  them  in  respect  of  the  said  rate  on  account  of  their  share  of 
the  annual  grant  for  the  said  half  year  or  other  period,  and  the  net  amount 
after  that  deduction  shall,  where  it  would  otherwise  be  raised  in  proportion 
to  the  rateable  value,  be  raised  in  proportion  to  the  assessable  value  of  those 
parishes. 

.  (2)  For  the  purposes  of  this  section  the  assessable  value  of  a  parish  shall 
be  the  rateable  value  thereof  reduced  by  an  amount  equal  to  one  half  of  the 
rateable  value  of  the  agricultural  land  in  the  parish. 

Certifying  4. — (1)  The  Local  Government  Board  shall,  as  soon  as  may  ])e  after  the 

ot  annual  passing  of  this  Act,  certify  the  amount — 

in  respect  of         ('''■)  ^^  ^^^^  annual  grant  to  be  paid  to  the  Local  Taxation  Account  ;  and 

deticiencj'.  (b)  of   the  share  of   such  grant   to  be  paid  annually  to   each  spending 

authority, 
under  this  Act,  and  for  that  jourpose  shall  determine  in  the  prescribed  manner 
the  amount  which  for  the  purposes  of  this  Act  is  to  be  taken  as  having  been 
raised  during  the  last  year  before  the  passing  of  this  Act  by  any  rate  to  which 
this  Act  applies  for  the  expenditure  of  each  spending  authority. 

(2)  Such  proportion  of  the  whole  amount  so  taken  to  be  raised  in  respect 
of  any  hereditaments  or  parishes  as  the  Local  Government  Board  estimate  to 
be  the  proportion  of  the  total  rateable  value  of  those  hereditaments  or 
parishes  which  represents  the  value  of  agricultural  land,  shall  be  taken  for 
the  purposes  of  this  Act  as  the  amount  raised  during  the  said  year,  by  the 
said  authority,  by  the  said  rate,  in  respect  of  agricultural  land,  and  one  half 
of  that  amount  shall  be  taken  as  the  deficiency  which  will  arise  from  the 
provisions  of  this  Act  in  the  jJi'oduce  of  the  said  rate. 
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(3)  A  sum  equal  to  the  total  amount  of  the  deficiencies  thus  estimated  for 
all  the  spending  authorities  in  England  shall  l)e  the  amount  of  the  annual 
grant,  and  a  sum  equal  to  the  deficiency  thus  estimated  in  the  case  of  each 
spending  authority  shall  be  the  share  of  that  spending  authority  in  the  annual 
grant,  and  the  Local  Government  Board  shall  certify  the  same  accordingly. 

(4)  The  Local  Clovernment  Board,  in  acting  under  this  section,  shall 
obtain  such  information  and  make  such  inquiries,  and  in  such  manner  as  they 
think  fit. 

(5)  The  Local  Government  Board  may  in  case  of  error  amend,  or  for  the 
purpose  of  meeting  any  alteration  in  aii  area  or  authority  to  which  a  certifi 
Gate  relates  may  vary,  a  certificate  under  this  section,  and  any  such  amend- 
ment or  variation  shall  have  effect  from  the  date  of  the  original  certificate, 
or  any  later  date  fixed  by  the  Board  ;  but,  save  as  aforesaid,  a  certificate  shall 
be  final  and  binding  on  all  persons. 

(6)  The  Local  Government  Board  may  give  provisional  certificates,  if  they 
think  necessary  for  the  purpose  of  enabling  the  first  payments  to  and  out  of 
the  Local  Taxation  Account  under  this  Act  to  be  made,  before  they  have 
sufficient  information  to  enable  them  to  give  final  certificates. 

5.  In  every  valuation  list  and  in  the  basis  or  standard  for  any  county  rate.  Separate 
and  in  any  valuation  made  by  the  council  of  a  borough  or  any  other  council  statement  ni 
for  the  purpose  of  raising  the  borough  or  other  rate —  lists'  etc. 

(a)  where  separate  hereditaments  are  specified  therein,  the  value  of  agri-  of  value  of 

cultm-al  land  shall  be  stated  separately  from  that  of  any  building  or  agricultural 
other  hereditament  ;  and 

(b)  in  every  case  the  total  rateable  value  of  the  agricultural  land  in  each 

parish  shall  be  stated  separately  from  the  total  rateable  value  of  the 
buildings  or  other  hereditaments  in  such  parish  ;  and  whenever  a 
copy  of  the  total  of  the  rateable  value  of  any  parish  is  required  to 
be  sent  to  any  person,  such  copy  shall  state  both  the  above-men- 
tioned totals  ;  and 

(c)  where  any  hereditament  consists  partly  of  agricultural  land  and  partly 

of  buildings,  the  gross  estimated  rental  of  the  buildings.  Avhen 
valued  separately,  in  pursuance  of  this  Act,  from  the  agricultural 
land  shall,  while  the  buildings  are  used  only  for  the  cultivation  of 
the  said  land,  be  calculated  not  on  structural  cost,  but  on  the  rent 
at  which  they  would  be  expected  to  let  to  a  tenant  from  year  to 
year,  if  they  could  only  be  so  used  ;  and  the  total  gross  estimated 
rental  of  the  hereditament  shall  not  be  increased  by  the  said 
separate  valuation. 

6. — (1)  For  the  purposes  of  this  Act  returns  shall  be  made  to  the  Local  Procedure  for 
Government  Board  in  accordance  with  the  prescribed  regulations —  ascertaming 

(a)  by  every  spending  authority  in  relation  to  the  sums  actually  received  and^oi-'^^ 

by  them  or  their  predecessors  during  the  year  next    before  the  separation 
passing  of  this  Act  from  any  rate  to  which  this  Act  applies  ;  and    "f  value  of 

(b)  by  every  assessment  committee  or  council  whose  duty  it  is  to  revise  j.°|^j  f^,^^^      >; 

or  make  a  valuation  list,  basis,  standard  or  other  valuation  for  any  liuildings  and 
parish,  in  relation  to  the  gross  estimated  rental  and  rateable  value  other  here- 
of that  parish,  and  the  proportion  thereof  which  represents  agi-i-  ^ 
cultural  land  ;  and 

(c)  by  any  such  authority,  committee,  or  council  in  relation  to  any  other 

prescribed  information. 
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(2)  For  the  purpose  of  the  i-eturns,  statements  showing  the  gross  estimated 
rental  and  rateable  value  of  the  agricultural  land  in  a  parish,  and,  in  the 
case  of  any  hereditament  separately  valued  which  consists  in  part  of  agri- 
cultural land  and  in  part  of  buildings  or  other  hereditaments,  of  each  such 
part,  shall  be  made  by  the  overseers  of  every  parish,  and  coi'rected  by  the 
assessment  committee,  and  sent  to  the  surveyor  of  taxes,  and  be  subject  to 
objection  or  appeal  by  the  said  surveyor  and  overseers  before  the  assessment 
committee,  and  the  justices  in  special  sessions,  and  the  court  of  quarter 
sessions,  and  subject  to  the  right  of  any  aggrieved  ratepayer  to  be  heard 
upon  the  said  appeal,  in  such  form,  within  such  times,  and  generally  in  such 
manner,  and  subject  to  such  provisions,  as  may  be  prescribed.  These  pro- 
visions shall  conform  as  nearly  as  circumstances  Avill  permit  to  the  existing 
statutory  law  respecting  valuation  lists,  as  regards  notices,  rights  to  inspect 
and  take  extracts,  the  hearing  of  objections,  and  otherwise. 

(3)  The  Local  Government  Board  may  by  order  make  regulations  (e)  for 
the  purpose  of  this  section,  and  also  generally  for  carrying  into  effect  this 
Act,  and  those  regulations  shall  be  laid  before  both  Houses  of  Parliament, 
and  if  neither  House  of  Parliament  within  ten  days  passes  a  resolution 
adverse  to  the  said  order,  they  shall  be  binding  in  hiAV  until  varied  in  the 
same  manner,  shall  have  effect  as  if  they  were  enacted  in  this  Act.  and 
shall  amongst  other  matters  provide — 

(a)  for  fixing,  with  the  concurrence  of  the  Treasury,  for  the  purpose  of 

the  division  in  the  statements  of  agricultural  land  from  buildings 
or  other  hereditaments,  the  minimum  gross  estimated  rental  and 
rateable  value  of  the  buildings  or  other  hereditaments  ; 

(b)  for  giving  effect  to  a  notice  of  objection  or  appeal  by  the  surveyor  of 

taxes  unless  it  is  proved  that  such  notice  is  unfair  or  incorrect  ; 

(c)  for    the    temporary    adoption    by  the  county    council    or   any  other 

council,  of  the  division  in  the  return  between  the  total  rateable 
value  of  agricultural  land  and  that  of  buildings  and  other  heredita- 
ments ; 

(d)  for  the  alteration  of   the  valuation  list  in  accordance  with  the  state- 

ments as  finally  settled  and  sending  copies  of  the  returns  to 
spending  authorities  and  for  applying  and  adopting  any  statutory 
form  or  procedure  respecting  the  valuation  list  or  poor  rate  ;  and 

(e)  for  adapting  this  Act  to   cases  where  there  is  no  valuation  list,  or 

where  a  sum  is  raised  by  rate  from  an  area  not  a  parish. 

(4)  The  regulations  may  also  provide  fines  for  the  breach  thereof  not 
exceeding  forty  shillings,  or  in  case  of  any  continuing  offence  not  exceeding 
forty  shillings  a  day  during  the  continuance  of  the  offence,  and  any  such 
fine  may  be  recovered  as  a  Crown  debt  or  to  an  amount  not  exceeding  one 
hundred  pounds  before  a  court  of  summary  jurisdiction. 

7. — (1)  Where  the  spending  authority  are  a  school  board  for  a  school 
district  which  is  a  parish,  or  the  surveyors  of  highways,  the  amount  which 
otherwise  would  be  payable  under  this  Act  to  the  spending  authority  may 
be  paid  to  the  guardians  of  the  poor  law  union  in  which  the  parish  is  situate, 
and,  if  so  paid,  shall  be  paid  or  credited  by  them  to  the  spending  authority. 

(2)  Every  sum  paid  under  this  Act  out  of  the  Local  Taxation  Account  to 
any  spending  authority  in  respect  of  any  rate,  shall,  for  the  purpose  of  its 

((-)  The  regulations  made  under  this  section  (sa  far  as  they  are  of  permanent 
application)  are  set  out  infra,  p.  81."). 
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application,  of  account,  and  of  audit,  be  deemed  to  have  been  raised  by  the 
said  rate. 

(3)  For  the  purposes  of  section  ninety-seven  of  the  Elementary  Educa-  33  &^  34  vict. 
tion  Act,  1870,  any  amount  paid  or  credited  under  this  Act  out  of  the  local  c.  7o. 
taxation  account  to  a  school  board  shall  be  deemed  to  have  been  actually 
paid  by  the  rating  authority,  and  the  amount  which  would  have  been  raised 
or  been  produced  by  u  rate  of  threepence  in  the  pound  on  the  rateable  value 
shall  be  calculated  in  like  manner  as  if  this  Act  had  not  passed. 

8.  A  limit  imposed  by  any  enactment  on  a  rate  shall  be  construed  as  being  As  to  limit 
only  a  limit  on  the  amount  to  be  raised  by  that  rate,  and  where  by  that  <>t  late  or 
limit  or  otherwise  the  sum  to  be  raised  or  expended  by  a  local  authority  is  j^.^l,  "  ^„f 
limited  by  any  enactment  by  reference  to  a  rate,  the  limit  shall  be  varied  so  any  local 
as  to  enable  the  local  authority  to  raise  or  expend  the  same  sum  as  they  authority, 
might  have  done  if  this  Act  had  not  passed,  and  in  the  case  of  a  spending 
authority  receiving  any  sum  paid  under  this  Act  out  of  the  local  taxation 
account  in  respect  of  such  rate  that  sum  shall  be  deemed  to  be  part  of  the 

sum  raised  thereby. 

9.  In  this  Act,  unless  the  context  otherwise  requires —  Definitions. 
The  expression  ''  rate  "  means  a  i-ate  made  during  the  continuance  of 

this  Act,  the  proceeds  of  which  are  applicable  to  public  local  purposes, 
and  which  is  leviable  on  the  basis  of  an  assessment  in  respect  of  the 
yearly  value  of  property,  and  includes  any  sum  which,  though  obtained 
in  the  first  instance  by  a  precept,  certificate,  or  other  instrument 
requiring  payment  from  some  authority  or  officer,  is  or  can  be 
ultimately  raised  out  of  a  rate  as  before  defined  : 

The  expression  "  rateable  value  "  in  the  case  of  the  county  rate,  or  any 
other  rate,  levied  according  to  any  annual  value  not  being  rateable 
value  as  stated  in  the  valuation  list,  means  that  annual  value  : 

The  expression  ''  valuation  list  "  means  a  valuation  list  under  the  Union  25  &  •2i)  Vict. 
Assessment  Committee  Acts,  1862  and  IStU,  or,  in  the  metropolis,  c-  l'*3  ; 
under  the  Valuation  (Metropolis)  Act,  ISfiK  :  'f'^  ~^  ^  '^■*- 

The  expression  '*  spending  authority  "  means  any  of  the  local  authorities  32  &  33  Vict. 
in  England  mentioned  in  the  schedule  to  this  Act  :  '^'-     '• 

The  expression  "  occupier  "  includes  owner  where  the  owner  is  rated  in 
place  of  the  occupier  : 

The  expression    '"Local  Taxation  Account  "  has  the  same  meaning  as  ."il  &  .')2  Vict, 
in  the  Local  Government  Act,  1888  :  ^'-  "'^'• 

The  expression  '"  prescribed  "  means  prescribed  by  order  of  the  Local 
Government  Board  : 

The  expression  '"  agricultural  land "  means  any  land  used  as  arable, 
meadow,  or  pasture  gi-ound  only,  cottage  gardens  exceeding  one 
quarter  of  an  acre,  market  gardens,  nursery  gi'ounds,  orchards,  or 
allotments,  but  does  not  include  land  occupied  together  with  a  house 
as  a  park,  gardens,  other  than  as  aforesaid,  pleasure-grounds,  or  any 
land  kept  or  preserved  mainly  or  exclusively  for  purposes  of  sport 
or  recreation,  or  land  used  as. a  racecourse  : 

The  expression  '•  cottage  "  means  a  house  occupied  as  a  dwelling  by  a 
per.son  of  the  labouring  classes  : 

The  expression  "  year "  means  the  local  financial  year,  that  is  to  say, 
the  twelve  months  beginning  on  the  first  day  of  April.  t)r  where  the 
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spending  authority  do  not  make  up  their  accounts  to  that  day  on 
the  nearest  day  thereto  to  Avhich  they  do  make  up  their  accounts, 
or  on  any  other  prescribed  day. 

10.   This  Act  may  be  cited  as  the  Agricultural  Rates  Act,  18it(). 


SCHEDULE. 

Si'KNDINt;    At  -J- IK  li;  IT  IKS. 

County  councils,  councils  of  county  boroughs,  councils  of  Ijoroughs  and 
other  urban  districts  and  of  rural  districts,  Ijoards  of  guardians,  the  receiver 
of  the  metropolitan  police  district,  school  boards,  highway  boards,  surveyors 
of  highways. 


Establish- 
ment of 
metropolitan 
boroughs  in 
London. 


THE   LONDON    GOVEENMENT   ACT,    1899. 
(62  &  63  Vict.  c.  14.) 

An  Act  to  make  better /jnn-ision  for  Looil   (Inrpniiuriit  in  Lnnihui. 

[13th  July  IKim.] 

E^TAKI.ISHMKNJ'    OF    MkTK(II'(  H.IIAN    B<  UK  (LiaiS. 

1.  The  whole  of  the  administrative  county  of  London,  exclusive  of  the 
City  of  London,  shall  be  divided  into  metropolitan  boroughs  (in  this  Act 
referred  to  as  boroughs),  and  for  that  purpose  it  shall  be  lawful  for  her 
Majesty  by  Order  in  Council,  subject  to  and  in  accordance  with  this  Act, 
to  form  each  of  the  areas  mentioned  in  the  First  Schedule  to  this  Act  into 
a  separate  l^orough,  subject,  nevertheless,  to  such  alteration  of  area  as  may 
be  required  to  give  effect  to  the  provisions  of  this  Act,  and  subject  also  to 
such  adjustment  of  boundaries  as  may  appear  to  her  Majesty  in  Council 
expedient  for  simplification  or  convenience  of  administration,  and  to  estab- 
lish and  incorporate  a  council  for  each  of  the  boroughs  so  formed. 


Transfer  to 
borough 
councils  of 
powers  from 
vestries  and 
district 
boards. 


PowKus  OK  Boitonui  Councils. 

4. — (1)  On  the  appointed  day  every  elective  vestry  and  district  board  in 
the  county  of  London  shall  cease  to  exist,  and,  subject  to  the  provisions 
of  this  Act  and  of  any  scheme  made  thereunder,  their  powers  and  duties, 
including  those  under  any  local  Act,  shall,  as  from  the  appointed  day,  be 
transferred  to  the  council  for  the  borough  comprising  the  area  within  which 
those  powers  are  exercised,  and  their  property  and  liabilities  shall  be  trans- 
ferred to  that  council,  and  that  council  shall  be  their  successors,  and  the 
clerk  of  the  council  shall  be  called  the  town  clerk,  and  shall  be  the  town 
clerk  Avithin  the  meaning  of  the  Acts  relating  to  the  registration  of 
electors. 

Provided  that  in  the  case  of  borrowing  powers  so  transferred,  if  the 
London  County  Council  refuse  their  sanction,  or  do  not  within  six  months 
after  application  made  give  their  sanction,  to  a  loan,  or  attach  conditions 
to  their  sanction,  an  appeal  shall  lie  to  the  Local  Government  Board,  whose 
decision  shall  l)e  final. 
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(3)  The  powers  of  a  borouyh  council  shall,  save  as  in  this  Act 
mentioned,  extend  to  the  whole  of  their  borough. 

Provided  that  any  power  or  duty  of  the  council  under  any  Act,  whether 
general  or  local,  conferring  powers  in  relation  to  some  particular  parish  or 
district,  or  part  of  a  parish  or  district,  shall  l)e  exercised  and  performed  by  the 
council  either  throughout  the  borough  or  in  a  limited  part  thereof,  or  shall 
cease  to  be  exercised  and  performed,  as  maybe  provided  by  a  scheme  under 
this  Act,  having  regard  to  the  object  of  the  Act  under  which  the  power  or 
duty  arises,  and  to  the  nature  of  any  change  of  area  or  alteration  of  Ijoundary 
made  by  or  under  this  Act. 


Ratks,  Ovkkskkks,  and  Aidit. 

10- — (1)  A  scheme  under  this   Act  shall  provide  for  all  the  expenses  of  a  Levy  of 
l)()rough   council   being  paid   out  of  the  general  rate,  and   for  the  discon-  rates, 
tinuance  of  a  separate  sewers  rate  and  separate  lighting  rate,  but  shall  make 
provision  for    protecting  the    interests  of    owners   and    occupiers  of    any 
liereditament  which  is  exempt  from  any  rate  or  liable  to  ])e  assessed  thereto 
at  a  less  amount  than  other  hereditaments. 

(2)  After  the  appointed  day  the  general  rate  and  the  poor  rate  shall  be 
assessed,  made,  and  levied  together  liy  the  Ijorough  council  as  one 
rate,  which  shall  be  termed  the  general  rate,  and  shall  be  assessed, 
made,  collected,  and  levied,  as  if  it  were  the  poor  rate,  and  all  enact- 
ments applying  or  referring  to  the  poor  rate  shall,  subject  to  the  provisions 
of  this  Act  as  to  audit,  be  construed  as  applying  or  referring  also  to 
the  general  rate. 

(P»)  Where  a  borough  comprises  more  than  one  parish,  the  amount  to  be 
raised  to  meet  the  expenses  of  the  borough  council,  or  other  sums  payable 
as  part  of  those  expenses,  shall,  subject  to  any  provision  required  for  the 
adjustment  of  local  Ijurdens,  be  divided  between  the  parishes  in  proportion 
to  their  rateable  value. 

(4)  Where  any  of  the  adoptive  Acts,  or  any  local  or  other  Act,  does  not 
extend  to  the  whole  borough,  any  rate  required  to  meet  the  expenses  incurred 
under  the  Act  shall,  subject  to  the  provisions  of  any  scheme  under  this  Act,  be 
levied  together  w4th,  and  as  an  additional  item  of,  the  general  I'ate  over  the 
area  to  which  the  Act  extends. 

11. — (1)  After  the  appointed  day  the  council  of  each  Ijorough  sliall  he  the  Piovisious  as 
overseers    of    every  parish    within   their  borough,  and  shall  appoint   such  to  <jverseers 
officers  as  may  be  required  to  assist  in  the  transaction  of  the  liusiness,  and  '^^  j-ates' 
shall   defray   the  expenses   of    and  incidental  to    the  performance  of    the 
duties,  of  overseers.     Provided  that  the  town   clerk  of  each  borough   shall 
have  the  powers  and  duties  and  be  subject  to  the  lialnlities  of  overseers  with 
respect  to  the  preparation  of  lists  of  voters  and  of  jury  lists  in  the  borough, 
and  any  document  required  to  be   signed  by  overseers   may  be  signed  by 
the  town  clerk. 

(2)  After  the  appointed  day  ever}-  precept  issued  by  any  authority 
in  London  for  the  purpose  of  obtaining  monej'  which  is  ultimately  to  be 
raised  out  of  a  rate  within  a  borough,  other  than  a  precept  sent  to  guardians 
by  the  Local  Government  Board  or  by  a  body  containing  representatives 
elected  by  the  guardians,  shall  be  sent  to  the  council  at  their  office,  addressed 
to  the  council  or  to   the   town   clerk.     Any  such  precept,  if  so    sent  and 
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or  its 
equivalent. 
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32  &  33  Viet. 
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addressed,  shall  be  deemed  to  be  personally  served  on  the  council,  and  shall 
be  executed  by  them.  '".Precept "  in  this  section  includes  any  order, 
certificate,  warrant,  or  other  document  of  a  like  character,  and  the  Local 
Government  Board  may  settle  the  form  of  any  precept  as  so  defined. 

(3)  After  the  appointed  day  all  the  rates  collected  in  a  metropolitan 
borough  from  any  person  by  the  council  shall,  as  far  as  is  practicable,  be 
levied  on  one  demand  note,  and  tlie  demand  note  shall  be  in  a  form  approved 
by  the  Local  G-overnment  Board,  and  shall  state  in  manner  provided  in 
that  form — - 

(a)  the  rateable   value  of  the  premises  in  respect  of  which  the  rate   is 

levied  ;  and 

(b)  the  rate  in  the  pound  ;  and 

(c)  the  period  for  which  the  rate  is  made  ;  and 

(d)  the  several  purposes  for  which  the  rate  is  levied  ;   and 

(e)  the  approximate  amount  in  the    pound    required    for    each  purpose 

(including,  as  far  as  is  practicable,  the  proportionate  amount  of 
the  estimated  costs  of  and  loss  in  collection)  ;  and 

(f)  any  matter  required  by  section  two    of    the    London    (Equalisation 

of  Rates)  Act,  1894,  or  any  other  enactment,  to  be  stated  in  the 
demand  note. 

12.  As  between  landlord  and  tenant  every  tenant  who.  if  this  Act  had  not 
been  passed,  would  have  been  entitled  to  deduct  against  or  to  be  repaid  by 
his  landlord  any  sum  paid  by  the  tenant  on  account  of  the  sewers  rate,  shall 
in  like  manner  be  entitled  to  deduct  against  or  to  be  repaid  by  his  landlord 
such  portion  of  the  general  rate  as  represents  the  sewers  rate. 

13.  Where  the  whole  of  a  poor  law  union  is  within  one  borough,  the 
assessment  committee  shall,  notwithstanding  anything  in  section  five  of 
the  Valuation  (Metropolis)  Act,  lSGi»,  be  appointed  hj  the  borough  council 
instead  of  by  the  board  of  guardians,  and,  where  the  borough  comprises  the 
whole  of  two  or  more  unions,  the  council  shall  appoint  only  one  assessment 
committee  for  those  unions,  and  where  the  council  appoint  the  assessment 
committee  the  town  clerk  shall  act  as  the  clerk  to  that  committee. 


OliDEHS  AM)  SfHKMKS. 
Appointment  15- — (1)  It  shall  be  lawful  for  her  Majesty  in  Council  to  refer  to  a  Com- 
of  commis-  mittee  of  the  Privy  Council  the  appointment  of  Commissioners  to  prepare 
preparation  such  Orders  and  schemes  as  are  required  for  carrying  this  Act  into  effect, 
of  Orders  and  and  the  Committee  may  settle  the  Orders  and  schemes  so  prepared,  and  may 
schemes.  employ  such  persons  as  they  may  deem  necessary  for  the  purposes  of  this  Act. 

(2)  Before  any  Order  in  Council  forming  an  area  into  a  borough  is  made 
under  this  Act,  the  draft  thereof  shall  be  laid  before  each  House  of  Parlia- 
ment for  a  period  of  not  less  than  thirty  days  during  the  session  of  Parlia- 
ment, and  if  either  of  those  Houses  before  the  expiration  of  those  thirty 
days  presents  an  address  to  her  Majesty  against  the  draft  or  any  jJart  there- 
of, no  further  proceedings  shall  Ije  taken  thereon,  without  prejudice  to  the 
making  of  any  new  draft  Order. 

(3)  The  Commissioners  shall  for  the  execution  of  their  duties  under  this 
Act  have  the  like  powers  as  inspectors  of  the  Local  Government  Board. 

(4)  Any  expenses  incurred  by  the  Committee  under  this  Act  shall,  to  the 
amount  certified  by  the  Treasury,  be  paid  by  the  London  County  Council 
out  of  the  count V  fund. 
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16. — (1)  A  scheme  under  this  Act  may  make  provision —  Provisions  to 

be  made  by 

(a)  for  any  matters  which  under  this  Act  are  to  be  reguhited  by  scheme  ;  scheme. 

and 

(b)  for  any  of  the  purposes,  except  police,  for  which  a   scheme  may  be 

made  under  Part  Eleven  of  the  Municipal  Corporations  Act,  1882,  4.')  &  4(i  Vict, 
so  far  as  those  purposes  are  consistent  with  this  Act  :  and  '•  ''  ' 

(c)  for  anything  which  may  be  done  with  respect  to  a  parish  by  an  order 

under  section  fifty -seven  of  the  Local  Government  Act,  1888,  or  ^)1  & -5- ^  ict. 
may  be  done  under  section  thirty-three  of  the  Local  Government    '   ^■__  y^^^ 
Act,  18'.)4,  so,  however,  that  parishes  in  different  unions  shall  not  c.  73. 
be  united  except  with    the    approval    of    the  Local  Government 
Board  ;    and 

(d)  for  such  adjustments  as  may  be  required  for  carrying  into  effect  any 

of  the  provisions  of  this  Act  or  for  preventing  any  injustice  with 
respect  to  the  incidence  of  any  rate  or  the  discharge  of  anj-  liability 
or  otherwise,  and  in  particular  for  such  adjustments  as  may  be 
required  for  the  efficient  maintenance  of  any  libraries,  baths,  or 
washhouses,  which  have  been  maintained  under  the  provisions 
of  any  of  the  adoptive  Acts  ;  and 

(e)  for  preserving,  so  far  as  may  appear  necessary  or  expedient, any  right, 

power,  exemption,  or  immunity  heretofore  exercised  or  enjoyed  in 
respect  of  property  belonging  to  or  occupied  by  the  Crown  or  any 
Government  department  ;  and 

(f)  for    making    such    alterations   in    the    boundaries    of    the     electoral 

divisions  for  the  purpose  of  school  board  elections  as  may  be 
rendered  necessary  by  any  alteration  in  the  area  of  the  county 
of  London  ;  and 

(g)  for  repealing  or    modifying  any  local  Act    other  than    the    London  57  &  oS  Vict. 

Building  Act,  181»4  ;    and  ^-  °<^^">- 

(h)  for  carrying  into  effect    this    Act    or    any  Order    in    Council  made 

thereunder  ; 
and  may  contain  any  incidental,  consequential,  or  supplemental   provisions, 
which  may  appear  to  be  necessary  or  proper  for  the  purposes  of  the  scheme. 

(2)  In  making  adjustments  by  a  scheme  under  this  section,  regard  shall  be 
had  to  any  composition,  contribution,  or  exemption,  whether  statutorj-  or 
otherwise,  which  has  heretofore  existed  in  regard  to  any  portion  of  any  area 
dealt  with  under  the  scheme. 

(3)  The  provisions  of  the  Municipal  Corporations  Act,  lSH2,as  amended  4o  &  46  Vict, 
by  tl»e  School  Boards  Act,  1885,  with  respect  to  a  scheme  under  Part  Eleven  4^^^'4.()  vict 
of  the  first-mentioned  Act,  shall  apply  in  the  case  of  any  scheme  under  this  (..  .38. 

Act  with  the  necessary  modifications,  and  any  governors  or  trustees  of  the 
poor  or  other  similar  body  under  a  local  Act  shall  be  deemed,  but  the  London 
County  Council  shall  not  be  deemed,  to  be  a  local  authority  within  the  meaning 
of  those  provisions.  There  shall  also  be  deemed  to  l)e  local  authorities 
within  the  meaning  of  the  said  provisions  : 

(a)  the  mayor,  commonalty,  and  citizens,  and  the  Court  of  Aldermen  of 
the  City  of  London,  so  far  as  relates  to  any  powers  exerciseable  by 
them  or  by  officers  appointed  by  then\  respectively  within  the 
ancient  borough  of  Southwark  ;  and 
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(1))  the  Dean  and  Chapter  of  the  Collegiate  Church  of  St.  Peter.  West- 
minster, so  far  as  relates  to  any  powers  of  local  government 
exerciseable  by  them  or  their  officers  within  the  Ijorough  of  West- 
minster, and  the  Com-t  of  Burgesses  of  the  ancient  city  of 
Westminster. 

(4)  Provided  that  notification  in  the  London  (4azette,  and  in  such  other 
manner  as  the  Committee  of  Council  may  direct,  of  a  draft  scheme  having 
been  prepared  or  of  a  scheme  having  been  settled,  and  of  the  place  where 
copies  of  it  can  be  inspected  and  obtained,  shall  be  substituted  for  publi- 
cation of  the  draft  scheme  or  scheme  in  the  London  Gazette  or  in  the 
45  &  4()  Vict,  manner  required  by  the  Seventh  Schedule  to  the  Municipal  Corporations 
Act,  1H82. 


oH. 


Rules  as  to  17. — (1)  Every  part  of  the  administrative  county  of  London  outside  the 

)oronglis  (2'ity  shall  be  situate  in  some  borough  and  some  parish,  and  a  parish  shall 

and  parishes.  ,        .  .  ,  °  ^  ,  , 

not  be  situate  in  more  than  one  borough,  or  partly  in  a  borough  and  partly 

in  the  City. 

("2)   An   Order  in   Council   under  this  Act  may  divide  a  parish  or  place 

into  parts  for  the  purpose  of  giving  effect  to  this  section  or  of  constituting 

a  satisfactory  area  for  a  borough,  and,  unless  otherAvise  provided  by  the 

Order  or  by  a  scheme  under  this  Act,  each  part  shall  be  a  separate  parish. 

Detached  18. — (1)  Every  part  of  a  parish  in   London  which   is  wholly   detached 

j)arts  of  from  the  principal  part  of  the  parish  shall  by  an  Order  in  Council  under 

'      ■      •  ■  ^jjjj.  ^(.^  ]jg  annexed  to  or  divided  between  any  of  the  boroughs  which  it 

adjoins,  and  be  either  constituted  a  separate  parish  or  be  annexed  to  or 
divided  between  any  of  the  parishes  which  it  adjoins,  so  however  that  the 
provisions  of  this  Act  with  respect  to  a  parish  nt)t  being  situate  in  more 
than  one  borough  shall  be  observed. 

Provided  that  if  the  Commissioners  under  this  Act  make  a  special  report 
to  Parliament  that  by  reason  of  anything  done  under  any  of  the  adoptive 
Acts,  or  for  any  other  exceptional  reason,  it  is  impracticable  to  deal  with  a 
detached  part  of  a  parish  in  manner  required  by  the  foregoing  provisions 
of  this  section,  those  provisions  shall  not  apply. 

And  further  provided  that  the  foregoing  provisions  of  this  section  shall 
not  apply  to  the  hamlet  of  Knightsbridge. 

(2)  Where  the  county  of  London  surrounds  adetached  part  of  a  parisli 
in  another  county,  the  foregoing  provisions  shall  apply,  and  the  detached 
part  shall  for  all  purposes  become  part  of  the  county  of  London  and  of 
the  appropriate  county  electoral  division. 

(:'))  Where  a  detached  part  so  becomes  part  of  the  county  of  London, 
and  is  part  of  any  urban  district  the  remainder  of  which  adjoins  the  county 
of  London,  the  whole  of  the  district  may,  by  Order  in  Council,  if  it  seems 
expedient  after  considering  all  the  circumstances  of  the  case,  be  added  to 
and  form  for  all  purposes  part  of  the  county  of  London  and  of  the 
appropriate  borough. 

(4)  Where  a  detached  part  of  a  pari.sh  in  the  county  of  London  is 
wholly  suiTounded  by  any  other  county,  the  detached  yiavt  shall  for  all 
purposes  become  part  of  that  county,  and  where  a  detached  part  as  afore- 
said is  surrounded  by  more  than  one  county,  that  detached  part  shall 
become  part  of  such  county  as  shall  be  determined  by  Order  in  Council 
under  this  Act,  and  every  such  detached  part  shall,  by  Order  in  Council,  be 
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either  constituted  a  separate  parish  or  annexed  to  or  divided  between  any 
parish  or  parishes  which  it  adjoins,  and  be  added  to  the  appropriate  county 
district  and  county  electoral  division. 

(5)  Nothing  in  this  section  shall  apply  to  the  City  of  London. 

(6)  The  London  County  Council  and  the  council  of  any  adjoining  county 
shall  be  entitled  to  be  heard  on  any  alteration  or  proposed  alteration  of  the 
area  of  the  county  of  London. 

19. — (1)  A  scheme  under  this  Act  shall  provide  for  placing  Woolwich  AppHcation 
under  the  general  law  applying  to  metropolitan  boroughs,  and  for  the  repeal  ^'^A'f'  ^° 
of  the  application  thereto  of  the  provisions  of  the  Puljlic  Health  Acts  and 
other  enactments  not  applying  to  London,  and  for  the  application  thereto 
of  the  Metropolis  Management  Acts,  IHoS  to  IH'JH,  and  other  enactments 
applying  to  London. 

(2)  Subject  to  the  provisions  of  any  such  scheme,  this  Act  shall  apply  to 
Woolwich  in  like  manner  as  if  the  local  board  of  health  thereof  were  an 
administrative  vestry. 

(3)  Nothing  in  this  Act  shall  prevent  the  council  of  any  borough  con- 
sisting of  or  comprising  Woolwich  from  continuing  to  make  any  contribution 
for  the  purpose  of  technical  education  hitherto  made  by  any  local  authority, 
or  from  exercising  any  existing  powers  of  carrying  on  a  market. 

20. — (1)  An  Order  in  Council  under  this  Act  may  either   annex  Penge  to  Special 
the  borough  of  Lewisham  or  to  the  borough  of  Camberwell,  or  separate  it  provision  as 
from  the  county  of  London  and  make  it  form  part  of  the  county  of  Surrey    °     *^"o  " 
or  of  the  county  of  Kent,  and  if  it  is  so  separated  shall  provide  for  con- 
stituting it  an  urban  district,  or  for  adding  it  to  an  adjoining  county  borough 
or    urban    district,  and   if   necessary  shall  determine  the  county   electoral 
division  to  which  it  is  to  belong. 

(-2)  A  scheme  under  this  Act  shall  make  such  provision  as  may  be 
necessary  for  the  apportionment  and  transfer  of  property  and  liabilities, 
and  for  the  repeal  of  the  application  to  Penge  of  the  Metropolis  Manage- 
ment Acts,  1^5.')  to  18t»3,  and  any  other  enactments  applying  to  London, 
and  for  the  application  thereto  of  the  Public  Health  Acts  and  other  enact- 
ments not  applying  to  London. 

21.  An  Order  in   Council  under  this  Act  may  detach  Kensington   Palace  Pnjvision 
from   the  borough  of  Westminster  and  attach  it  to  the  borough  of  Ken-  'j!^^.j°in^'ton 
sington.  Palace. 

22.  The  places  known  as  the  Iinier  and  Middle  Temples  shall  for  the  Piovision 
purposes  of  this  Act  l)e  deemed  to  Ije  within  the  city  of  London.  Temples'" 

29.  If  any  question  arises,  or  is  aljout  to  arise,  as  to  whether  any  power.  Proceedings 

dutv,  or  liability  is  or  is    not    transferred  by  or   under  this    Act  to  the  i»  ^f -^^^  «*" 

•''  "^  •  .         ,  ,  ^     .  ■  .  .    1  •     doubts  as  to 

council  of  any  metropolitan  borough,  or  any  property  is  or  is  not  vested  in  tj.ji^sfei.  of 

any   such  council,  that  question,  without  prejudice  to   any  other  mode  of  powers. 

trying  it,  may,  on  the  application  of  the  council,  be  submitted   for  decision 

.  to  the  High  Court  in  such  summary  manner  as,  subject  to  any  rules  of  court, 

may  be  directed  Ijy  the  court  ;  and  the  court,  after  hearing  such  parties  and 

taking  such  evidence  (if  any)  as  it  thinks  just,  shall  decide  the  question. 
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Construct  ion 
of  Act  and 
savings. 


31. — (1)  Where  any  Act  passed  l)efore  the  passing  of  this  Act  contains 
expressions  referring  to  a  borough,  those  expressions  shall  not  be  construed 
as  referring  to  a  metropolitan  borough  created  by  this  Act  unless  applied 
thereto  by  or  under  the  provisions  of  this  Act  or  of  any  subsequent  enact- 
ment. 

(2)  Any  enactment  in  any  Act,  whether  general  or  local,  referring  to  an 
authority  whose  powers  or  duties  are  transferred  by  or  under  this  Act  to  a 
borough  council  shall  be  construed  with  the  necessary  modifications,  including 
the  substitution  of  the  borough  council  for  that  authoritj-  and  of  the  borough 
for  the  area  of  that  authority. 


Appointed 
day  and 
transitory 
provisions. 


56  &  57  Vift, 
c.  73. 


Definitions. 


18  &  19  Vict, 
c.  1-20. 


51  &  5-2  Vict, 
c.  41. 


33. — (1)  For  the  purposes  of  this  Act  the  appointed  day  shall  be  the  day 
on  which  the  members  of  the  borough  councils  first  elected  under  this  Act 
come  into  office,  or  such  other  day  not  being  more  than  six  months  earlier  or 
later,  as  the  Lord  President  of  the  Council  may  appoint,  either  generally,  or 
with  ref  ei'ence  to  any  particular  provision  of  this  Act,  and  different  days  may 
be  appointed  for  different  purposes  and  different  provisions  of  this  Act, 
whether  contained  in  the  same  section  or  in  different  sections,  or  for  different 
boroughs. 

(2)  Subject  to  the  provisions  of  any  scheme  under  this  Act,  and  to  such 
adaptations  as  may  be  made  by  Order  in  Council,  sections  eighty-five  to 
eighty-eight  of  the  Local  Government  Act,  1894  (which  contain  transitory 
provisions),  shall  apply  in  the  case  of  boroughs  and  borough  councils  under 
this  Act. 

34.  In  this  Act,  unless  the  context  otherwise  requires, — 

The  expression  "  administrative  vestry  '"  means  a  vestry  having  the 
powers  of  a  vestry  elected  for  a  parish  specified  in  Schedule  A.  to 
the  Metropolis  Management  Act,  1855  ;  and  the  expression  "elective 
vestry  "  means  any  vestry  elected  under  the  Metropolis  Management 
Act,  1855  : 

The  expression  ''  rateable  value  "  shall  include  the  value  of  Government 
property  upon  which  a  contribution  in  lieu  of  rates  is  paid  : 

The  expressions  "  powers,"  '"  duties,"  "  property,"  '•  liabilities,"  and 
'•  powers,  duties,  and  liabilities,"  have  respectively  the  same  meanings 
as  in  the  Local  Government  Act,  1888  : 

The  expression  "  adoptive  Acts  "  means  the  Baths  and  "Washhouses  Acts, 
184G  to  18'JG,  the  Burial  Acts,  1852  to  1885,  and  the  Public  Libraries 
Acts,  18112  and  l8;i;-5  : 

The  expression  "  local  Act  "  includes  a  provisional  order  confirmed  by 
an  Act,  and  the  Act  confirming  the  order ;  and  the  expression  "  enact- 
ment "  includes  a  provision  of  any  such  order. 


APr.  II.]  THE    LONDON    (JOVERNMENT    ACT.    181)11.  813 

FIRST  SCHEDULE.  Section  1. 

Aheas  wiiK  ]i  ai;k    to  v.k  Bonormis. 
The  parishes  of — 

Battersea.  Islington. 

Bethnal  Green.  Kensington, 

("ambenvell.  Lambeth. 

Chelsea.  Paddington. 

Fulham.  St.  Marylebone. 

Hackney.  St.  Pancras. 

Hammersmith.  Shoreditch. 
Hampstead. 

The  area  consisting  of  the  parishes  of  Mile  End  Old  Town  and  St.  George's- 
in-the-East  and  the  districts  of  the  Limehouse  and  Whitechapel  Boards  of 
Works  including  the  Tower  of  London  and  the  liberties  thereof. 

The  district  of  the  Poplar  Board  of  Works. 

The  district  of  the  Wandsworth  Board  of  Works. 

The  area  consisting  of  the  parishes  of  St.  George  the  Martyr,  Christchurch, 
Southwark,  St.  Saviour,  Southwark,  and  Xewington. 

The  area  consisting  of  the  parishes  of  Rotherhithe.  Bermondsey,  Horsely- 
down,  and  St.  Olave  and  St.  Thomas,  Southw^ark. 

The  area  of  the  parliamentary  division  of  Holborn. 

The  area  consisting  of  the  parliamentary  divisions  of  East  and  Central 
Finsbury. 

The  area  of  the  parliamentary  borough  of  Deptford. 

The  area  of  the  parliamentary  borough  of  Greenwich. 

The  area  of  the  parliamentary  l^orough  of  Lewisham. 

The  area  of  the  parliamentary  borough  of  Woolwich. 

The  ai-ea  of  the  ancient  parliamentary  borough  of  Westminster,  comprising 
the  parishes  of  St.  Margaret  and  St.  John,  Westminster,  the  parish  of  St. 
George,  Hanover  Square,  the  parish  of  St.  James,  Westminster,  the  parish 
of  St.  Martin-in-the-Fields  and  the  district  of  the  Strand  Board  of  Works, 
and  including  the  Close  of  the  Collegiate  Church  of  St.  Peter,  AVestminster, 
and  the  Liberty  of  the  Rolls. 

The  area  consisting  of  the  parish  of  Stoke  Xewington  and  of  the  urban 
district  of  South  Hornsey,  or  so  much  thereof  as  may  be  incorporated  Avith 
the  county  of  London  under  this  Act. 


TITHE    RENTCHAEGE    (EATES)    ACT,    1899. 
(62  &  63  Vict.  c.  17.) 

Ati  Ac/  to  (I mend  the  Litw  iritli  rexperl  to  the  pu time nt  of  linte.'i  on  T/tlie  Eeiit- 
rliarf/e  attached  to  a  Benejire.  [1st  August  18'J'J.] 

Bk   it  enacted  by  the   Queen's  most  Excellent   Majesty,  by  and   with  the 

advice  and  consent  of   the  Lords  Spiritual  and  Temporal,  and  Commons, 

in  this  present  Parliament  assembled,  and  Ijy  the  authority  of  the  same,  as 

follows  : 

1.  The  owner  of  tithe  rentcharge  attached  to  a  benefice  shall   be  liable  to  Exemption 

i)av  only  one-half  of  the  amount  of  any  rate  to  which  this  Act  applies,  which  ^f  owner  of 
i    J        -J  -'  ,    ,  .    .  tithe  rent- 

is  assessed  on  him  as  owner  of  that  tithe  rentcharge,  and  the  remaining  one-  cliarge 

half  shall,  on  demand  being  made  by  the  collector  of  the  rate  on  the  surveyor  attached  to  a 

of  taxes  for  the  district,  be  paid  by  the  Commissioners  of  Inland  Revenue  benetice  from 

,        ,  "^    ,      ^        ,  _,  .         .  one-halt  oi 

out  of  the  sums  payable  by  them  to  the  Local  Taxation  Account,  on  account  ^^tes  to 

of  the  estate  duty  grant.  which  Act 

applies. 
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Interpreta- 
tion. 

57  &  58  Vic-t. 
c.  .SO. 


54  Vict.  c.  S. 


Short  title. 

Application 
and  duration. 

59  &  60  Vict, 
e.  IG. 


2. — (1)  In  this  Act,  unless  the  context  otherwi.se  requires. — 

(;i)  The  expression  '•  estate  duty  grant  "  means  the  grant  made  under 
section  nineteen  of  the  Finance  Act.  1>^',»4,  in  substitution  for  the 
probate  duty  grant  : 

(1>)  The  expression  "  benefice  "  includes  all  rectories  with  cure  of  souls, 
vicarages,  perpetual  curacies,  endowed  public  chapels  and 
parochial  chapelries,  and  chapelries  or  districts  belonging  or 
reputed  to  belong,  or  annexed,  or  reputed  to  be  annexed,  to  any 
church  or  chapel,  and  districts  formed  for  ecclesiastical  purposes 
by  virtue  of  statutory  authority,  and  includes  benefices  in  the 
patronage  of  the  Crown  or  of  the  Duchy  of  Cornwall  : 

(c)  The  expressions  "owner  of  tithe  rentcharge "  and  ''tithe  rent- 
charge  "  have  the  same  meanings  respectively  as  in  the  Tithe 
Act,  18l»l. 

('2)  This  Act  shall  apply  in  the  case  of  any  person  liable  to  pay  rates  in 
respect  of  any  payment  in  lieu  of  tithe  as  in  the  case  of  the  owner  of  tithe 
rentcharge. 

3.  This  Act  maybe  cited  as  the  Tithe  Rentcharge  (Rates)  Act,  181»'J. 

4.  This  Act  shall  apply  to  every  rate  as  defined  by  section  nine  of  the 
Agi'icultural  Rates  Act,  181X5  (except  any  rate  which  the  owner  of  tithe 
rentcharge  is  liable,  as  compared  with  the  occupier  of  l)uildings,  to  be 
assessed  to  or  to  pay  in  the  proportion  of  one  half  or  less  than  one  half), 
which  is  made  after  the  fifteenth  day  of  September  one  thousand  eight 
hundred  and  ninety  nine,  and  during  the  continuance  of  the  said  Agricultural 
Rates  Act.  18<tr)  ( /' ). 


Continuance 

of  59& 

60  Vict.  c.  16. 

62  &  63  Vict, 
c.  17. 


Short  title. 


AGRICULTUEAL   RATES   ACT,    1896,  ETC.,  CONTINUANCE 

ACT,  1901. 
(1  Edw.  7,  c.  13.) 

All  Ad  til  cotitlii/ie  the  AfjricuUinal  Iiate>>  Act.  1890.  the  Tithe  Re/itchnrr/e 
(^Rates)  Art,  18itl>,  the  Af/riciiltural  Ratex,  CoiuieMed  Dintrirts,  and  Burrjh 
Land  Tar  Relief  (Scotland)  Act,  IS^G,  and  the  Local  Taxation  Account 
{Scotland)  Act.  "l8t>S.  [17th  August  1901  ] 

Be  it  enacted  by  the  King's  most  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal,  and  Commons,  in 
this  present  Parliament  assembled,  and  bj-  the  authority  of  the  same,  as 
follows  : 

1. — (1.)  The  period  of  the  continuance  of  the  Agricultural  Rates  Act, 
1890.  is  hereby  extended  until  the  thirty-first  day  of  March  one  thousand 
nine  hundred  and  six,  both  for  the  purposes  of  that  Act  and  for  the 
purposes  of  the  Tithe  Rentcharge  (Rates)  Act,  1899. 

(2.)  The  words  "  that  is  to  say,  the  period  of  five  years  after  the  thirty- 
first  day  of  March  next  after  the  passing  of  this  Act  '*  in  section  one  of  the 
Agricultural  Rates  Act,  1890,  are  hereby  repealed. 

[2.   Aj'pUcation  to  Scotch  Acts.1 

3.  This  Act  may   be    cited    as    the   Agricultural   Rates  Act.    1890,   etc. 
Continuance  Act,  191)1. 


(/)  Exteniled  to  March  31st,  190G,  by  1  Edw.  7.  c.  13. 


(    «ir)    ) 


II.-S  TATITTORY     ORDERS 


AGEICULTURAL   RATES   ORDER,  1896. 
{Dated  July  28,  1896.) 

As     TO     ADAl'TIXC;    TlIK    StATITOHV    FoltM    OF     THK    YAMAXroN    LiST    AND 
OF    TUK    Pool!    RaTK. 

Article  XVI. — la  every  parish  in  which  there  is  any  agricultural  land  as 
defined  by  the  Act,  any  new  or  supplemental  valuation  list  made  after  the 
thirty-first  day  of  March,  one  thousand  eight  hundred  and  ninety-seven,  shall 
l)e  made  out  in  the  form  shown  in  Schedule  W.  hereto,  instead  of  being 
made  in  the  form  shown  in  the  schedule  to  the  Union  Assessment  Committee 
Act,  18G2,  and  every  rate  made  after  that  date  which  is  now  required  to  be 
made  in  the  fomi  shown  in  the  schedule  to  the  Parochial  Assessments  Act, 
l!S8t).  shall  in  every  such  parish  be  made  in  the  form  shown  in  Schedule  Y. 
hereto. 

Al'I'J.RATIOX    OF   RkGLLATIOXS   TO  Metroi'oms. 

Article  XVIII. — These  regulations  and  the  forms  in  the  schedule  thereto, 
in  their  application  to  parishes  within  the  metropolis  as  defined  by  the 
Yaluation  (Metropolis)  Act,  18G0  (hereinafter  in  this  Article  called  "  the 
said  Act  "),  shall  have  the  following  and  any  other  necessary  modifications : 

(H)  The  forms  shown  in  Schedules  G  2.  L  2,  N  2.  W  2,  and  Y  2  shall  be 
substituted  for  those  shown  in  Schedules  G.,  L.,  X.,  W.,  and  Y'., 
respectively,  and  in  the  forms  shown  in  Schedules  R.  and  Z.  "  rate- 
able value  "  shall  be  substituted  for  '•  net  annual  value." 


SCHEDULE    AY. 

Form  of  Yaluation  List. 

Yaluation  List  for  [the  Parish  or  Place  for  which  the  List  is  made]  in  the 

County  of 


Name 

Rateable 

Rateable  Value 
of  Buildinps 

Name 

Name 

Descriiition 

(ir 

Estimated 
Extent. 

Gross 

Value 

and  otlier 

of 

of 

of 

Situation 

Estimated 

of  Aiiri- 

Hereditaments 

Occui'ier. 

Owner. 

Propert}-. 

of 

Rental. 

cultnral 

not  l)ein,ir 

Property. 

Land. 

Agricultural 
Land. 

1. 

2. 

3. 

4. 

5. 

A.      H.      1'. 

6. 
£     X.     <l. 

7. 

8.   1 

€     .f.     d. 

£     .s.     ((. 

Sii^ned  this 


dav  of 


J. y^.\ Overseers  of  the  Poor  of 
C.I)..  I      the  Parish  aforesaid. 
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SCHEDULE  Y  2. 

Form  of  Rate  to  be  substituted  for  the  Form  in  the  Schedule  to  the 
Valuation  (Metropolis)  Act,  18011,  in  Parishes  in  the  Metropolis  where 
there  is  any  Agricultural  Land  as  defined  by  the  Agricultural  Rates 
Act,  189r). 

Rate  for  the  relief  of  the  Poor  of  the  Parish  of  ,  in  the  Union, 

and  for  other  purposes  chargeable  thereon  according  to  law,  made  this 
day  of  ,   in   the  Year  of  our   Lord   11)     ,  after  the  rate 

of  in  the  Pound,  on  Buildings  and  other  Hereditaments  not  being 

Agricultural  Land,  and  at  one-half  of  the  said  Rate  on  Agricultural 
Land,  which  is  estimated  to  meet  all  the  expenses  for  the  above 
purposes  which  will  be  incurred  bfore  the  of  next. 


Pewriiition 

Name  or 

Rateable 

Rateable 
Value  of 
Buililiiigs 
and  other 
Heredita- 

Rate  at    d. 

in  the  e  im 

No. 

Name 
of 

Name 
of 

of 

Situation 

Value  of 

Agricul- 
tural Land 
and  at    il. 

Property 

of 

Agricul- 

not being 
Agricul- 
tural 
Land. 

in  the  C  (in 

Occupier. 

Owner. 

other  5 

Rated. 

Property. 

tural  Land. 

llereiiita- 
ments. 

1. 

2. 

3. 

4. 

i). 

6. 

N  7. 

8. 

£   s.   a. 

£    8.    d. 

£  s.  a. 

Appellants 
to  special 
sessions  to 
enter  into  re- 
cognizances. 


Deposit  in 
lieu  of  re- 
cognizances 
at  special 
sessions. 


Appellants 
to  quarter 
sessions  to 
enter  into  re- 
cognizances. 


ORDEES  OF  COUNTY  OF  LONDON  QUARTER  SESSIONS. 
The    Valuation   (Metropolis)    Act,    1869. 

Herpdat  111(1  the  Proceedhigs  on  Aj)peaLs  midev  the  above  Act ,  and <leternii)i'nig  the 
RerojinizanreH  to  be  entered  into  by  A'ppellanta. 

1.  On  an  appeal  to  special  sessions  from  the  decision  of  an  assessment 
committee,  the  appellant  and  one  surety  shall,  within  seven  days  after  giving 
notice  of  appeal,  enter  into  recognizances  in  the  sum  of  20/.  each,  before  a 
justice  of  the  peace  for  the  county,  conditioned  for  the  due  prosecution  of 
the  appeal,  and  for  the  payment  of  any  costs  ordered  hy  the  special  sessions 
to  be  paid  by  the  appellant. 

2.  In  lieu  of  entering  into  the  recognizances  prescribed  by  Order  1,  the 
appellant  may,  within  the  same  period,  deposit  with  the  clerk  of  the  special 
sessional  division  the  sum  of  20/.,  as  security  for  the  due  prosecution  of 
the  appeal  and  for  the  payment  of  costs,  and  the  order  of  special  sessions, 
upon  hearing  and  determining  the  appeal,  shall  direct  in  what  manner,  to 
what  persons,  and  in  what  amounts  such  sum  shall  be  applied  and  paid. 

3.  On  an  appeal  to  quarter  sessions  from  the  decision  either  of  an  assess- 
ment committee  or  of  special  sessions,  the  appellant  and  two  sureties  shall 
within  seven  days  after  giving  notice  of  appeal,  enter  into  recognizances 
before  a  justice  of  the  peace  for  the  county,  conditioned  for  the  due  prosecu- 
tion of  the  appeal,  and  for  the  payment  of  any  costs  ordered  by  quarter 
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sessions  to  be  paid  Ijy  the  appellant,  and  the  amount  of  such  recognizances 
shall  be  determined  by  such  justice,  having  regard  to  the  nature  of  the 
appeal,  so  that  the  amount  be  not  less  than  .00/. 

4.  In  lieu  of  entering  into  the  recognizances  prescribed  by  Order  3,  the  Deposit  in 
appellant  may,  within  the   same  period,   pay   into  the   London   and  West-  ^'^"  9^  ''*^" 
minster  Bank  (Head  Office),  to  a  joint  account  in  the  names  of  the  chairman  at  fiuarter 
of  the  court  and  the  clerk  of  the  court,  the  sum  of   50/.,  and  the  receipt  sessions, 
given  l)y  the  bank  for  such  payment  shall  be  deposited  with  the  clerk  of  the 

court,  and  shall  be  filed  by  him  in  proof  of  such  payment.  Before  making 
such  payment,  a.  lircvcipe  shall  be  obtained  from  the  clerk  of  the  court. 

5.  Orders  1  to  4,  both  inclusive,  shall  not  apply  to  assessment  committees,  J|V,n^-e"lamrof 
overseers,  or  surveyors  of  taxes.  assessment 

CdUiinittees,  et*". 

6.  Appeals  to  quarter  sessions  shall  be  entered  by  lodging  with  the  clerk  Moiic of  entering 
of  the  court,  on  or  before  the  14th  January,  a  copy  of  the  notice  of  appeal,  quarter  sessions. 

7.  In  an  appeal  to  quarter  sessions,  the  person   or   persons  claiming  to  ^^^*i'""'''^"ts  at 

^  .  ...        (luarter  sessions 

appear  as  respondents,  shall  give  notice  in  writing  of  his  or  their  intention  to  give  nntite 

to  appear,  and  shall  state  in  the  notice  whether  he,  or  they,  intend  to  appear  t,',  mipear. 
separately,  or  as  joint  respondents  with  any  other  person  or  persons  ;  and 
such  notice  shall  be  delivered  to  the  clerk  of  the  court,  and  served  on  the 
appellant,  within  fourteen  days  after  the  time  limited  by  Order  No.  0  for 
the  entry  of  the  appeal,  and  the  person  or  persons  omitting  to  give  such 
notice  shall  not  be  heard,  unless  by  special  leave  of  the  court,  until  he  or 
they  shall  have  given  such  notice  or  complied  with  such  terms  as  the  court 
may  think  fit  to  direct  or  impose. 

The  expression  "  person  or  persons  "  in  this  Order  shall  extend  and 
include  a  ratepayer,  an  occupier,  a  surveyor  of  taxes,  an  assessment  com- 
mittee, overseers,  and  any  body  of  persons  authorised  by  law  to  levy  rates 
or  require  contributions  payable  out  of  rates. 

8.  On  or  before  the  1st  February  next  following  the  entry  of  an  appeal  Appellants 
to  quarter  sessions,  the  appellant  shall  state  his   case  and  the  facts  to  be  and  respon- 
proved,  and  the  points  of  law  (if  any)  to  be  argued  in  support  of  the  case,  ,.iiarter 
and  shall  deliver  to  the  clerk  of  the  court  ten  copies  thereof  for  the  use  of  sessions  to 
the  court,  and  shall  serve  one  copy  on  each  respondent  ;  and,  in  like  manner,  state  eases. 
each  respondent  shall,  on  or  before  the  same  day,  state  his  case,  and  the 

facts  to  be  proved,  and  the  points  of  law  (if  any)  to  be  argued  in  support 
of  the  case,  and  shall  deliver,  in  like  manner,  ten  copies  thereof  for  the  use 
of  the  court,  and  shall  serve  one  copy  on  the  appellant. 

Provided  that  this  Order  shall  not  apply  to  an  appeal  in  which  the  total 
rateable  value  appealed  against  does  not  exceed  800/. 

'J.  The  appellants"  and  respondents'  cases  shall  be  lithographed  or  printed  Paper  and 
on  judicature  paper,  Ijookwise,  or  on  white  paper  of  the  same  size,  and  shall  printing. 
1)6  indorsed  longways  ;   and  the  notice  of  appeal  and  all  other  documents 
supplied  for  the  use  of  the  court,  or  required  to  be  delivered  to  the  clerk 
of  the  court,   shall   be  written,   lithographed,   or  printed  and  endorsed  as 
aforesaid. 

10.  Every  document  supplied  for  the  use  of  quarter  sessions,  or  filed  with  Papers  to 
the  clerk  of  the  court,  shall  contain,  at  the  top  of  the  first  page,  and  on  the  "^^^'  rt'^er- 
endorsement,  the  year  and  reference  number  of  the  appeal. 

11.  When  the  terms  of  an  Order  to  be  made  in  any  appeal  to  quarter  Consent 
sessions  have  been  agreed  upon   by  the  parties,  particulars  of  such  terms,  orders. 
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signed  by  the  parties  or  their  solicitors,  shall  l)e  filed  with  the  clerk  of  the 
court,  and,  at  the  next  or  some  subsequent  sitting  of  the  court,  an  Order 
may  be  made  in  accordance  with  such  terms,  upon  motion  made  liy  either 
party,  with  the  consent  of  the  other  party. 

12.  Notices  of  motion  to  quarter  sessions  shall  Ijc  served  two  clear  days 
before  the  court  is  moved,  imless  by  special  leave  of  the  court,  and  a  cojiy  of 
the  notice  shall  be  filed  with  the  clerk  of  the  court. 

1.'^).  Applications  required  to  be  made,  and  consents  required  to  l)e  given, 
at  quarter  sessions,  shall  l)e  made  and  given  by  counsel  in  open  court. 

14.  One  counsel  only  for  each  party  to  the  appeal  shall  be  heard  at  (piarter 
sessions,  unless  by  special  leave  of  the  com't. 

15.  On  appeals  to  quarter  sessions,  the  counsel  for  the  appellant  shall  begin, 
except  when  a  surveyor  of  taxes  is  the  appellant,  in  which  case  the  counsel 
for  the  respondents  shall  begin.  In  cases  in  which  there  shall  be  more  than 
one  respondent  claiming  to  appear  separately,  their  counsel  shall  be  heard  in 
the  order  determined  l>y  the  court  at  the  time. 

IG.  No  order  .shall  be  made  at  quarter  sessions  affecting  the  gross  value  of 
a  hereditament,  until  proof  has  been  given,  orally  or  Vjy  affidavit  that  notice 
of  appeal  has  been  served  upon  the  surveyor  of  taxes. 

17.  When  an  Order  made  by  quarter  sessions  involves  an  alteration  in  the 
valuation  list,  the  alteration  shall  not  l)e  initialled  l)y  the  chairman  until  the 
Order  has  been  completed  and  taken  up. 

18.  The  costs  ordered  by  quarter  sessions  to  be  paid  bj'  any  of  tlie  parties 
to  the  appeal,  shall  be  taxed,  in  the  usual  manner,  by  the  clerk  of  the  court 
before  the  Order  is  settled. 

19.  If  the  party  ordered  to  pay  the  costs  of  an  appeal  is  dissatisfied  with 
the  taxation  of  costs  by  the  clerk  of  the  court,  such  party  may  carry  in  oljjec- 
tions  to  the  taxation,  and  the  procedure  thereupon  shall  be  the  same  as  in  the 
high  court,  so  far  as  is  practicable. 

20.  The  solicitors  of  the  parties  shall  attend  the  clerk  of  the  court, 
on  settling  any  Order  of  the  court,  at  a  time  to  be  fixed  by  him.  and  shall 
produce  all  necessary  papers. 

21.  The  dates  and  times  prescribed  by  these  Orders  (except  where  fixed  l)y 
statute)  may  be  extended  or  varied  in  appeals  to  quarter  sessions  by  the 
court  of  quarter  sessions,  upon  such  terms  and  conditions  as  to  costs  or 
otherwise  as  the  court  may  think  fit. 

22.  The  provisions  of  s.  (')5  of  the  Act  with  respect  to  the  service  of 
Orders  and  notices  under  the  Act  shall  apply  to  all  documents  required  to 
be  served  imder  these  Orders. 

2?t.  Such  of  the  expressions  in  these  Orders  as  are  the  same  as  those  used  in 
the  Act.  shall  respectively  bear  the  interpretation  given  to  them  Ijy  the  Act. 

W.  R.  McCoxNEi.i., 

C'hair/iuni  of  Quarter  Sffinlouf;. 
18//;.  A2)ril.  1898. 
Approved.         M.  W.  Ridley, 

0/ip  of  IJrr  M((jeiit}ftt  Pr'niriprd 
Secretaries  of  State. 

WltlTKIlAI.T., 

IH/A  .J>nie.  1898. 
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FORM    OF    RECOCiXIZAXCE    (JX    APPEAL    T(J    QUARTER 
SESSIONS    OR    SPECIAL   SESSIONS. 
Ill  the  louiity  nf  London. 

Special  Sesmomd  D'tcii^ion. 
Wi:,  the  undersigned,  severally  acknowledge  ourselves  to  owe  to  our  Sovereign 
Lady   the    Queen,   the  several    sums   following,   namely  of  as 

principal,    the    sum    of    £  and  of  and  of  as 

sureties,  the  sum  of   £  each  to  be   levied  on   our   several  goods,  lands, 

and   tenements,   if    the    said    principal    fail    in    the    condition    hereunder 
written. 

Signed-^ 

Taken  at  in  the  county  of  London,  the  ) 

day  of  I'J       before  me  J 

.jn>itice  of  the  Peace  for  lliv  C'oKidij  aforesaid.. 

Condition. 

The  condition  of  the  aljove  recognizance  is  such  tliat,  if  the  aljove- 
boiitiden  principal  shall  duly  prosecute  an  appeal  to  the  court  of  quarter 
sessions  for  the  county  of  London,  luider  the  Valuation  (Metropolis)  Act, 
ISIi'.l,  and  the  Local  Government  Act,  IftHS,  in  respect  of  certain  heredita- 
ments described  in  the  valuation  list  for  the  parish  of  in  the  county 
of  London,  as  and  shall  duly  pay  the  costs  which  may  be  (jrdered  by 
the  said  court  to  be  paid  by  him,  then  this  recognizance  shall  be  void,  but 
otherwise  shall  remain  in  full  force. 

N.B. —  Tliisfonn  niaij  be  adttptrd  to  an  apiiea}  to  xpc'-'ad  i^e^nionx. 

Noti<-e  of  tjie  rerofjn/r.anre  intoit  he  i//re/i  to  the  jir/nrijial  and  to  eaeh   snretij. 


DEPOSIT    IN    LIEU    OF    RECOGNIZANCE    ON    APPEAL    TO 
SPECIAL   SESSIONS. 
Ill  the  iiaintij  of  London. 

Special  Se.'isional  Dirixioii. 

I  of  acknowledge  that   I    have   this   day   deposited   with  tlie 

clerk  of  the  aljove-mentioned  division,  the  sum  of  '1^)1.  to  be  held  Ijy  him 
as  security  in  lieu  of  a  recognizance  to  duly  prosecute  an  appeal  to  the 
justices  of  the  petty  sessional  division  above-mentioned,  under  the  Valuation 
(Metropolis)  Act,  18(j'J,  in  resjject  of  certain  hereditaments  described  in  the 
valuation  list  of    the   parish  of  in   the  county  of  London  as 

and  I  undertake  duly  to  prosecute  such  appeal  as  aforesaid,  and  to  pay  the 
costs  which  may  be  ordered  by  the  said  justices  to  Ijc  paid  by  me.  And  I 
consent  to  the  said  clerk  holding  the  above-mentioned  sum,  until  the 
above  conditions  are  i)erformed.  And  1  authorise  him  to  apply  and  pay  the 
said  sum  in  such  manner,  to  such  persons,  and  in  such  amounts  as  the  said 
justices  shall  direct. 

Dated  this  day  of  ,  I'J      . 

Signed 
Witness  the  sij^nature  to  the  said 


APPEALS   TO  SPECIAL  SESSIONS. 

TlIK     V.VMATION     (MkTKOI'OI.IS)      A(   T,     ISli'.l. 

Table  o/'  Fees  to  be  paid  lo  Clerics  of  Spei-ial  Sessions. 

s.   d. 
Drawing  notice  ol"  special  sessions  or  of  any  adjournment     ...  ...      ")     (t 

Preparing  and  forwarding  l)y  post  to  each  justice  residing  and  arling 
within  tiie  division  and  to  the  overseers  of  each  parish  within  (he 
division,  a  duplicate  of  such  notice,  '2s.  (yd.  each,  the  total  amoinit 
being  divided  proportionately  among  the  j)arishes  comprised  in  the 
division,  and  the  proportion  due  from  each  parish  to  be  paid  by  the 
overaeera ...  ...  ...  ...  ...  ...  ...        — 


STATUTORY    ORDERS.  [aPP.  II. 


Recognizances  by  appellant  ami  two  sureties  ... 

Xotices  to  sureties  and  appellant  (each) 

Upon  making  a  deposit  in  lieu  of  recognizances 

Entering  appeal  (including  hearing  and  witnesses) 

Drawing  and  recording  order     ... 

If  exceeding  5  folios,  at  per  folio 

Certified  order  for  the  parties    ... 

If  exceeding  f>  folios,  at  per  folio 

Minutes  of  order  for  perusal 

If  exceeding  5  folios,  at  per  folio 

Upon  repayment  of  deposit 

Taxation  of  costs 

Each  subpoena 


s. 

d. 

(1 

0 

1 

1) 

•) 

(\ 

10 

0 

5 

0 

1 

0 

5 

0 

0 

4 

0 

n 

4 

10 

1) 

0 

5 

0 

WiinKiiAi.i., 

13///  Jinie,  1898. 


W.  R.  M(C(.NNKI.I,. 

CIi((inii(iii  (if  (,)ii<i)ier  Sctsfiiuiis. 
Wtl>'jj>nl,  18<J8. 

Approved,  M.  W.  RiDi.in'. 

Oiie  of  Her  Jlajexti/'s  Pri/iLqxd 
Secretaries  of  State. 


APPEALS  TO  QUARTER  SESSIONS. 

TiiK  Vama'I'Iox  (Mktkoi'oj.is)  Aci',  ISG'J. 

Table  nf  fees  to   be  paid  to  the  Cleric  if  the  Court. 

Entering  appeal  ... 

Hearing  fee 

Upon  making  a  deposit  in  lieu  of  recognizances 

Drawing  and  recording  every  order  of  court    ... 

If  exceeding  ;")  folios,  at  per  folio 

Certified  order  of  court  for  the  parties 

If  exceeding  .')  folios,  at  per  folio 

Minutes  of  order  for  perusal 

If  exceeding  5  folios,  at  per  folio 

Drawing  special  case,  at  per  folio 

Attending  chairman  settling  case,  for  every  hour's  attendance 

Copy  of  the  case  as  settled,  at  per  folio 

Attending  chairman  for  signature 

Taxation  of  costs,  l.x.  for  every  2/.  or  fraction  of  '11.  of  the  amount 

of  the  bill  as  taxed 
Upon  repayment  of  deposit 
Each  subpoena 

Filing  each  document  required  to  be  filed 
Printed  list  of  appeals,  each  copy 
Printed  orders  and  tables  of  fees,  each  copy    ... 

W.  R.  MrCoNNKi.i., 
Cha'uinan  if  (Jtiarter  Hessioits. 
\m  April,  1898. 

Approved,         M.  W.  Rjj)I,kv, 

One  of  Her  Majesty  s  Prineipal 
Secretaries  of  State. 
Whitehall, 

\Wi  June,  1898. 
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THE  LONDON   (RATING)   SCHEME.   1901. 

Statutory   Rules   and   Orders,    1901. 
No.  208. 

\_Preainhle  recites  .ss.  10,  15  a)id  1(5  of  the  London  Gorerniiieiit  Art,  18110 
(referred  to  hi  the  nrheme  ax '' the  Act''),  the  AgricuUindl  Rates  Act,  IH'.Mi, 
and  the  Tithe  Rentcharge  (Rates)  Act,  1899.] 

And  whereas  by  an  Order  issued  under  section  thirty-three  of  the  Act, 
the  Lord  President  of  the  Council  ordered  that,  for  the  purpose  of  sub- 
sections (1)  and  (2)  of  section  10  of  the  Act,  and  of  the  repeal  of  such  of 
the  enactments  specified  in  the  Third  Schedule  of  the  Act  as  relate  to 
rating,  the  appointed  day  shall  be  the  first  day  of  April,  one  thousand  nine 
hundred  and  one. 

And  whereas  the  Commissioners  appointed  by  the  said  Committee  of 
the  Privy  Council  have  prepared  a  scheme  containing  the  provisions 
hereinafter  set  forth. 

Now,  therefore,  pursuant  to  the  Act,  and  every  other  power  enaljling 
them  in  that  behalf,  the  said  Committee  have  settled  a  scheme  containing 
the  provisions  herein,  and  do  hereby  direct,  oi'der,  and  declare  as  follows  : 

1. — (1)   Subject  to  the  provisions  of  this  scheme,  as  from  the  first  day  of  Provisions  as 
April,  one  thousand  nine  hundred  and  one,  all  money  to  be  raised  liy  rates  ^°  rates, 
to  meet  the  expenses  of  the  council  of  every  metropolitan  borough,  includ- 
ing the  sums  of  money  required  to  be  levied  by  any  precept  served  on  the 
borough  council,  shall  be  paid  out  of  the  general  rate,  and  a  separate  sewers 
rate  and  a  separate  lighting  rate  shall  not  be  levied. 

(2)  The  proceeds  of  any  rate  levied  before  the  said  date  which  are 
at  that  date  in  the  hands  or  under  the  control  of  the  council  of  a  metro- 
politan borough,  or  which  may  be  received  by  the  council  after  that  date, 
shall  be  carried  to  the  same  account  as  that  to  which  the  proceeds  of  the 
general  rate  levied  after  that  date  are  to  be  carried. 

2. — (1)  In  levying  the  general  rate  after  the  first  day  of  April,  one  Provisions  as 
thousand  nine  hundred  and  one,  effect  shall  be  given  to  any  exemption  to  exemp- 
from  any  existing  rate  (whether  that  exemption  is  given  by  way  of  reduced 
assessment  or  by  levying  a  differential  rate  in  the  pound  or  in  any  other 
manner)  by  means  of  the  deduction  from  the  total  amount  of  the  general 
rate  which  would  otherwise  be  payable  in  respect  of  any  hereditament  to 
which  the  exemption  applies  of  a  proportionate  part  (corresponding  to  the 
exemption)  of  the  amount  produced  by  the  rate  in  the  pound  which  is 
treated  as  levied  for  the  purposes  in  respect  of  which  the  exemption  exists, 
or,  in  the  case  of  a  total  exemption,  equal  to  the  whole  amount  so 
produced. 

Provided   that   an  allowance,  commission,  or  deduction   under  the  Poor  32  &  33  Vict, 
Rate    Assessment    and    Collection    Act,   18(V.t,   shall   not   be  deemed   to  be  c.  41. 
an  exemption  within  the  meaning  of  this  provision. 

(2)  Where  in  any  metropolitan  borough  the  owners  or  occupiers  of  any 
hereditaments  or  any  class  of  hereditaments  are  entitled  to  any  exemption, 
the  council  of  that  borough  shall  apportion  the  total  rate  in  the  pound 
amongst  the  various  purposes  for  which  the  general  rate  is  levied,  so  as  to 
show  approximately  the  rate  in  the  pound  required  for  any  purpose  or  any 
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number  of  purposes  in  respect  of  which  there  is  such  an  exemption,  and 
shall  enter  the  rates  in  the  pound  so  apportioned  in  the  heading  of  the 
rate,  and  the  rates  in  the  pound  so  apportioned  and  entered  shall  be 
treated  as  levied  for  the  purposes  in  respect  of  which  the  exemption 
exists. 
.59  &  60  Vict.  (3)  The  relief  given  by  the  Agricultural  Rates  Act,  IH'JC),  shall  be 
treated  as  an  exemption  to  be  given  by  way  of  deduction  in  accordance 
with  this  scheme,  and  as  applying  to  the  part  of  the  general  rate  which  i« 
treated  as  levied  for  purposes  for  which  any  existing  rates  to  which  that 
Act  applied  were  levied. 

(4)  Nothing  in  this  scheme  shall  be  construed  as  extending  the  duration 
of  any  exemption  bej^ond  the  period  during  which  it  would  have  continued 
had  the  Act  not  been  passed. 

Additional  ;',. — (1)  Where,    imder    the    Act    or    otherwise,   a   rate    is    to    btj    levied 

'  ^'"''''  together  with  and    as    an  additional    item  of,    the   general   rate    over    tlie 

Avhole  of  any  parish  in  a  metropolitan  borough  the  rate  shall  l)f  included 

in  the  general  rate  for  that  parish. 

(2)  Where  any  sum  to  be  raised  by  the  council  of  a  metropolitan 
borough  is  to  be  raised  over  an  area  not  being  the  whole  of  a  parish  in  the 
borough,  the  sum  to  be  raised  shall  be  raised  by  a  rate  levied  together 
with,  and  as  an  additional  item  of,  the  general  rate  over  that  area. 

(3)  Where  hj  the  Act  or  this  scheme  or  any  other  scheme  under  the 
Act  a  rate  is  to  be  levied  together  with,  and  as  an  additional  item  of,  the 
general  rate,  effect  shall  be  given  to  exemptions  in  the  case  of  that  rate  in 
the  same  manner  as  in  the  case  of  the  general  rate. 

(4)  Where  an  additional  item  of  the  general  rate  is  to  be  levied  over 
part  of  a  parish  in  any  metropolitan  borough,  the  council  of  that  borough 
may.  with  the  consent  of  the  Local  Government  Board,  keep  a  separate 
ratebook  for  the  purposes  of  that  additional  item,  but  in  any  such  case  the 
net  amount  to  be  collected  in  respect  of  the  item  sliall  be  shown  in  a 
column  of  the  rate-book  for  the  general  rate. 

Adaptation  of       4.   The  Tithe  Rentcharge  (Rate)  Act,  IHUll,  shall   be  treated  as  applying 
6-  &  63  V  let.    ^y  J.Q  niuch  of  the  general  rate  as  is  treated  as  levied  for  purposes  for  which 
the  existing  rates  to  which  that  Act  applied  were  levied. 

Form  of  •").   The  Local  Ciovernment  Board  may  from  time  to  time  by  oi'der  make 

rate  book,         such  adaptations  as   they   may   deem   necessary  in  any  statutory  form    or 

provisions  respecting  any  rate,  so  as  to  give  effect  to  the  provisions  of  the 

Act  and  this  scheme,  and  any  such  order  shall  have  effect  as  if  embodied  in 

this  scheme. 
Definition  of         0.   For  the  purposes  of  this  scheme  the  expression  "  existing  rate  '"  means 
existmg  rate.   ^^^^  ^..^^^  leviable  in  a  metropolitan  borough  before  the  first  day  of  April, 

one  thousand  nine  hundred  and  one. 

Sliort  title,  7. — (1)  This  scheme  may  be  cited  as  the  London  (Rating)  Scheme,  1901 

effect  and         ^^^^  shall  have  effect  subject  to  the  provisions  of  any  future  scheme  and  to 

the  provisions  of   any  scheme  dealing  Avith  any  particular  exemption  from 

rates  or  liability  to  be  assessed. 

(•J)  The  Interpretation  Act,  1889.  applies  for  the  purpose  of  the  iiiter- 

pi'etation  of  this  scheme  as  it  applies  to  an  Act  of  Parliament. 


construction. 
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THE    LONDON    (ASSESSMENT    COMMITTEES)    SCHEME, 

1902. 

Statutohy  Eules  and  Orders,  1902. 

No.  210. 

WiiEKEAS  by  viirioiis  Orders  in  Council  under  tliu  London  Goveriinieiit  Act, 
IH'J'J  (in  this  scheme  referred  to  as  the  Act),  twenty-eight  nietropolitan 
boroughs  have  been  established,  and  a  council  for  each  such  liorough  has 
been  established  and  incorporated. 

[Rerital  ofsn.  10,  13,  In,  ami  16  of  the  Lo/idun  Gorcrnweni  Art,  IK'JD.] 

And  whereas  it  is  necessary,  for  the  purpose  of  carrying  the  Act  into 
effect,  that  such  adaptations  in  the  Valuation  (Metropolis)  Act.  IHOll,  and 
the  enactments  incorporated  with  or  amending  that  Act,  should  be  made  as 
hereinafter  contained. 

And  wliereas  the  Conmiissioners  appointed  by  the  said  Committee  of  the 
Privy  Council  have  prepared  a  scheme  containing  the  provisions  hereinafter 
set  forth. 

Now,  therefore,  pursuant  to  the  Act,  and  every  other  power  enaljliiig 
them  in  that  behalf,  the  said  Committee  have  settled  a  scheme  ct)ntaining 
the  provisions  herein,  and  do  hereby  direct,  order  and  declare  as  follows  : 

]. — (1)  Subject  to  the  provisions  of  this  scheme,  in  cases  where  before  ^\,l;,,,t,iitiiiii 
the  passing  of  the  Act  an  assessment  committee  was  appointed  by  a  board  of  of  ^'allUllioll 
guardians   and   by  virtue  of   the  Act   the  committee  is  appointed  l)y   the  -^'^^•'^■ 
council   of    a     metropolitan  borough,   all   the    provisions  of    the  Valuation 
(Metropolis)   Act,    180'.l,  and    the    enactments    incorporated    therewith    or 
amending  the  same,  shall  be  construed,  so  far  as  is  consistent  with  the  tenor 
thereof,  as   if  references  to  the   borough,  council,  memljers  of   the  coimcil. 
town  clerk,  and  general  rate,  were  substituted  for  references  to  the  union, 
board   of  guardians,  guardians,  clerk  and  assistant  clerk   of  the   board  of 
guardians,  and  common  fund. 

(2)  The  assessment  committee  so  appointed  by  the  council  of  a  metro- 
politan borough  shall  Ijc  entitled  to  have,  and  shall  have,  in  their  pcjsse.ssion 
and  under  their  control  any  valuation  lists,  notices  of  objection,  returns,  and 
other  documents  which  were  in  the  possession  or  under  the  control  of  the 
assessment  committee  appointed  Ijy  the  board  of  guanlians. 

Provided  that  any  officer  authorised  by  the  board  of  guardians  in  tliiit 
l)ehalf  shall  have  the  same  right  of  inspecting  and  taking  copies  of,  and 
extracts  from,  any  of  those  documents  without  payment  as  a  Surveyor  of 
Taxes  has  under  section  sixty-nine  of  the  Valuation  (Metropolis)  Act,  iSli'.!. 
and  that  section  shall  apply  accordingly. 

2.  Where  the  council  of  a  metropolitan  i^orough,  as  successors  either  of  a  Kxpeiises  of 
board  of  guardians  or  of   a  vestry,  appoint   an  assessment  conunittee  which  assessment 
lets  for  part  only  of  the  Itorough,  and  an  assessment  committee  appointeil  ^o"^"."^^'^® 
by  a  board  of  guardians  acts  for  other  parts  of  the  borough,  the  expenses  of  boroui'h 
the  committee  appointed  l)y  the  borough   coimcil  shall  be  defrayed  by  tlie  council  for 
council  out  of  a  rate  levied  together  with,  and  as  part  of,  the  general  rate  of  }^'^      *;"*] 
the  parishes  for  which  that  committee  acts. 

8.  This  scheme  may  be  cited  as  the   London  (As.sessment    Committees)  Sliort  title 
scheme,  l'JU2,  and  the  Interpretation  Act,  188U,  applies  for  the  purpose  of  ^^^^^  ^^"" 
:he  interpretation  of  this  scheme  as  it  applies  to  an  Act  of  Parliament.  struction. 
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A\  HILE  this  l)ook  was  passing-  tliroiioli  the  pr('s>.  and  alter  the 
greater  [)art  of  it  was  in  type,  two  cases  were  decided  at  quarter 
sessions,  which  in  the  ordinary  course  would  have  been  considered 
in  Chapter  XXV.  As  the  cases  appear  to  be  of  general  import- 
ance, a  short  account  of  them  is  given  here  ;  but  as  an  appeal  to 
the  High  Court  from  the  decision  at  Leeds  (Klihi/  v.  Ihnislet 
Cnioti)  is  pending,  it  has  not  been  thought  desirable  to  add 
anything  by  way  of  comment. 

Kirby  y.  Hunslet  Union. — In  this  case  (a)  the  appeal  related 
to  premises  used  for  the  business  of  a  general  jobbing  engineer. 
None  of  the  machines  in  question  (with  one  or  two  exceptions) 
were  in  any  way  fixed,  or  attached,  to  the  freehold  ;  and  the 
appellant  admitted  that  certain  shafting  and  an  engine  (which 
were  so  fixed)  were  rateable.  The  respondents  had  made  the 
valuation  appealed  against  by  adding  to  the  value  of  the  land  and 
buildings  five  per  cent,  on  the  value  of  all  the  machinery,  both  fixed 
and  unfixed.  The  main  ]»oint  of  dispute  was  that  the  respondents 
contended  that  the  rateable  value  was  to  be  determined  on  the 
assumption  that  the  hypothetical  tenant's  rent  gave  him  the  right 
to  the  use  of  the  machinery  on  the  })remises,  while  the  appellant 
contended  that  the  hypothetical  tenant  would  have  no  such  right 
without  making  further  payments  (in  addition  to  the  rent),  either  to 
the  outgoing  tenant  or  to  some  other  i)erson  from  whom  the  machines 
were  bought  (A).     In  giving  judgment  the  recorder  said  : 

'•  The  question  involved  is  the  settlement  of  the  mode  in  which  machinery^ 
such  as  this  is  admitted  to  be,  can  be  made  available  for  the  purposes  of 

('0  Befure  the  Kecorder  of  Leeds  (Mr.  E.  TiXDAL  Atkinson,  K.C),  ^March  31st, 
190i. 

(V)  This  contention  in  substance  relies  on  the  decision  in  Drnm  mul  E.nfrr 
Nticifpaper  Co.  v.  Rccti-r  Union  (1903),  Kyde  and  Konstam's  Kat.  App.  (1894— 
1901),  101,.yw7;w,  p.  494. 


APP.  III.]  KIRBY    V.  HLTNSLET    UNION.  827 

poor  law  assessment.  Machinery  by  itself  is  not  tlie  subject  of  rating.  If 
fixed  to  the  freehold,  either  as  the  landlord's  or  as  the  tenant's  fixture,  it  is, 
for  the  purpose  of  being  rated,  a  part  of  the  freehold,  and  no  difficulty 
arises.  Where  the  plant  and  machinery  are  not  affixed  to  the  freehold,  but 
have  been  placed  on  the  premises  to  be  rated  for  the  purpose  of  making,  and 
do  make,  the  premises  fit  for  the  particular  purpose  for  which  they  are 
used  (fj)  (to  use  Lord  Esiikk'.s  words)  they  then  are  capable  of  being  taken 
into  account  in  ascertaining  the  rateable  value  of  such  premises.  In  this 
case  the  machinery  belonging  to  the  tenant,  and  which  is  at  present  on  the 
premises  in  question,  is  admitted  to  come  within  the  above  category,  and  it 
is  common  ground  between  the  parties  to  this  appeal  that  this  machinery  has, 
in  some  way.  to  be  taken  into  account  in  arriving  at  the  rateable  value. 
The  point  that  has  been  so  strenuously  fought  in  tliis  case  is,  in  what  way  is 
it  to  be  made  available.  The  appellant  contends  that  the  value  of  the  user 
of  this  machinery  in  connection  with  the  occupation  of  the  premises  ought 
not  to  be  considered,  but  that  the  question  of  the  benefit  must  be  limited  to 
tlie  advantage  derived  from  the  fact  that  the  machinery  affords  proof  of  the 
convenience  of  the  building  for  the  purpose  of  the  business,  and  a  possible 
value  from  the  tenant  being  able  to  take  it  in  i^ita.  The  respondents,  on  the 
other  hand,  say  that  the  only  way  in  which  you  can  properly  take  machinery 
into  account  is  by  taking  the  hereditament  as  you  find  it,  furnished  and 
equipped  with  the  necessary  machinery,  and  ascertaining  what  is  the  rent 
which  a  tenant  from  year  to  year  will  give  for  such  px'emises  as  they  stand, 
including,  of  com'se,  the  right  to  use  what  he  finds  there. 

It  is  extraordinary  how  little  decisive  authority  there  is  on  the  point.  The 
earlier  authorities  which  have  been  quoted  are  of  little  or  no  assistance 
in  this  regard,  although  exceedingly  valuable  on  the  point  as  to  what  sort  of 
machinery  may  be  treated  as  adding  to  the  rateable  value  ;  and  in  the  leading 
authority  on  the  above  point,  the  Court  of  Appeal,  in  T/jtie  Boiler  Works 
Co.  V.  Longbeiiion  (c)  carefully  and  deliberately  refrained  from  expressing 
any  opinion  on  the  method  by  which  value  was  to  be  ascertained.  In  the 
case  of  li.  V.  Hash/ in  {d),  in  dealing  with  the  case  of  the  large  chambers 
placed  upon  the  premises  used  as  chemical  works,  Patteson,  J.,  said  : 
'  We  do  not  think  it  necessary  to  determine  whether  the  chambers  erected 
on  the  appellant's  premises  are  or  are  not  annexed  to  the  freehold,  because 
we  are  of  opinion  that,  according  to  the  principle  laid  down  in  the  various 
cases  on  the  subject,  the  rateable  value  of  the  premises  is  undoubtedly 
increased  by  the  use  of  those  chambers,' — showing  that  the  learned  judge 
was  of  opinion  that  the  additioiuil  value  of  the  hereditament  was  in  respect 
of  the  nser  of  the  plant  in  question,  and  not  merely  in  consequence  of  its 
existence.  The  only  case  which  can  be  called  a  direct  authority  on  this  point 
is  the  case  of  Gijford,  Fo.r  i(-  Co.  v.  Chard  Union,  which  is  reported  in  6  T.  L.  R., 
p.  431,  in  the  Court  of  Appeal  (r).  I  have,  however,  been  furnished  with  a 
print  setting  out  the  case  as  stated  by  the  quarter  sessions,  the  proceedings 
in  the  Divisional  Court  and  in  the  Court  of  ApjJeal.  It  is  most  important 
to  see  what  was  the  contention  adopted  by  the  sessions,  and  what  were  the 
questions  submitted  to  the  court.  In  paragi'aph  I'J  of  the  case  there  are  set 
out  the  findings  of  the  sessions.  They  found,  first,  '  that  the  machinery  had 
been  rightly  taken  into  consideration  in  arriving  at  the  rateable  value,'  and, 

(r)   fl8S()).  IS  Q.  K.  1).  81  ;   .'<l/pru.  p.  4S."<. 
{(!)  (l.S.-,l),  17  Q.  B.  220  ;  .si/jirii,  p.  479. 
(f)  i^icjtra,  p.  487. 
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secondly,  *  that  tlio  pruinisos  were  accordingly  assessiilde  to  the  poor  rate  at 
the  amount  at  which  they  would  let  to  a  tenant  from  year  to  year  as  a 
going  concern  of  a  lace  factory  equipped  with  such  machinery  as  was 
essential  to  its  user  as  such  factory.'  There  were  two  questions  submitted 
to  the  court  ;  first,  whether  the  machinery  was  to  he  taken  into  account 
at  all  :  secondlj',  whether,  assuming  it  was,  it  Avas  taken  into  consideration 
upon  the  proper  principle.  Xow  it  is  clear  that  not  one,  but  l)oth  of  these 
questions  Avould  have  to  be  answered  if  the  tirst  ((uestion  was  answered  in 
the  affirmative.  The  only  point  argued  was  the  first  one.  The  Divisional 
Court  and  the  Court  of  Appeal  answered  that  question  in  the  affirmative, 
and  as  they  affirmed  the  order  of  the  sessions,  it  must  be  taken  that  they 
answered  the  second  question  in  the  affirmative  also  :  that  the  sessions  had 
taken  into  account  the  machinery  on  the  proper  principle,  namely,  of  a  rent 
which  would  be  paid  for  a  factory  e([uipped  with  such  machinery.  The 
observations  in  the  judgment  of  Lord  Esjiki;  in  this  case  in  the  Court  of 
Ajipeal  as  reported  in  the  Times  Law  Reports,  namely.  '  tliat  machinery, 
whether  fixed  to  the  freehold,  (jr  not.  if  necessary  to  the  use  of  the  premises 
as  such,  and  going  to  make  up  tlie  value  for  which  the  rent  was  paid,  might 
be  taken  nito  account.'  show  clearly,  to  my  mind,  that  he  was  referring  to 
the  user  of  both  premises  and  machinery  as  the  factor  in  production  of 
the  rent. 

"  Tavo  main  objections  which  have  been  urged  by  the  appellant  to  the 
principle  adopted  by  the  respondents  are,  first,  that  in  adopting  it,  ycjii  Avill 
Ite  rating  machinery  ;  secondly,  that  the  tenant  buys  the  machinery  and  yet 
has  to  pay  the  landlord  rent  for  it. 

"  As  to  the  first  objection,  I  think  the  answer  is  that  to  take  the  value 
Avhich  machinery  uiay  add  to  the  letting  value  of  the  premises  is  not  to  take 
the  value  of  the  machinery  :  the  added  rent  has  no  fixed  relatit)n  to  the 
value  of  the  machinery.  It  is  quite  true  you  may  have  cases  Avhere  the 
added  value  to  the  rent  may  very  closely  approximate  to  the  hiring  value  of 
the  machinery  :  where,  for  instance,  the  machinery  is  neAV,  and  the  building 
is  such  that  every  advantage  is  gained  from  the  machines  by  the  construc- 
tion and  character  of  the  building  itself— ^in  such  case  you  might  arrive  at 
the  added  value  l)y  taking  the  hiring  \alue  of  the  machinery  on  a  percentage 
basis.  But  in  most  cases  it  Avould  not  at  all  tie  tlie  fact  that  the  two  things 
Avould  l)e  the  same.  If  ncAV  machinery  is  put  into  old  and  inconvenient 
Ijuildings  Avhere  the  full  lienefit  of  the  machinery  could  not  be  gained,  no 
tenant  Avould  give,  as  an  addition,  a  fix'e  per  cent,  rental  on  the  value  of  the 
machinery,  or  calculate  the  rent  he  olfered  on  any  such  basis.  Indeed,  the 
premises  in  this  case  alford  an  illustration  of  Avhat  I  mean.  Evidence  has 
been  given  that,  OAving  to  the  lowness  of  the  rooms,  full  poAver  cannot  be 
obtained  to  drive  the  machinery,  which  has  the  effect  of  detracting  from  the 
value  of  the  machinery  as  applied  to  this  building.  The  vice  of  the  way  in 
Avhich  the  Recorder  dealt  with  the  valuation  in  the  case  of  Cmckett  v. 
Nortliuinpton  Union,  was  that  he  had  not  considered  what  Avas  the  rental 
value  of  the  premises  with  the  addition  of  the  machinery,  but  had  arrived  at 
the  A'alue  of  the  latter  independently  of  any  connection  with  the  premises 
themselves. 

"  The  second  point  urged  by  the  appellant  Avas  that  the  tenant  buys  the 
machinery,  and  yet  has  to  pay  the  landlord  rent  for  it.  I  think  this  involves 
the  consideration  of  the  facts  of  the  particular  tenancy  in  question,  Avhich 
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T  tliink  is  fallacious.  The  question  is,  not  what  this  tenant  has  done  in  the 
pui'chase,  or  whose  property,  in  this  case,  the  machinery  is.  For  rating 
purposes  you  must  take  the  premises  as  you  find  them,  permanently  equipped 
as  engineering  works,  with  all  the  necessary  appliances  and  machines :  as  it 
stands,  what  is  the  rent  ?  and  the  answer  to  this  question  shows  you  what 
is  the  rateable  value.  I  am  of  opinion  therefoi-e  that  the  principle  by  which 
the  rateable  value  is  to  be  ascertained  in  this  case  is  that  contended  for  by 
the  respondents,  namely,  that  in  ascertaining  the  rent,  you  must  take  into 
account  the  value  of  the  user  of  the  machinery  as  contributing  to  the  rental 
value  of  the  freehold  ;  but  in  saying  this  I  am  far  from  saying  that  such 
value  is  to  be  arrived  at  by  taking  the  cost  or  value  of  the  machiner3% 
putting  a  percentage  on  such  value  and  adding  it  to  the  rent.  The  increase 
and  value  due  to  the  machinery  may  and  will  vary  in  each  case  owing  to  a 
iiumljer  of  causes,  such  as  I  have  indicated. 

•'  I  have  now  to  apply  tliese  principles  to  the  case  before  me.  I  find  the 
net  rental  value  of  the  land,  buildings  and  landlord's  fixtures,  without  the 
rest  of  the  machinery,  at  211.  To  this  has  to  be  added  what  the  tenant 
would  give  by  way  of  additional  rent  for  these  premises,  equipped,  as  they 
are,  with  the  machinery  in  them,  including  the  right  of  user.  This  I 
estimate  roughly  at  10/.  a  year,  making  the  net  rateable  value  31/.  For  the 
purpose  of  an  appeal,  I  may  say  that  if  the  appellant's  contention  should  be 
found  to  be  correct,  the  rateable  value  should  stand  at  2C>J.'' 

It  was  objocted,  on  behalf  of  the  appellant,  that  as  in  the  result 
the  appeal  had  succeeded,  althouoh  the  question  of  princi])le  had 
been  decided  in  favour  of  the  respondents,  the  recorder  had  no 
jurisdiction  to  order  the  appellant  to  ])ay  the  costs  of  the  appeal, 
either  under  the  Poor  Relief  Act,  174.'i  (17  G<'o.  2,  c.  38,  s.  -ij.  or 
under  the  Quarter  Sessions  Act,  1849  (12  &  13  Vict.  c.  45, 
s.  o)  ((-).  The  recorder  said  there  were  certainly  orave  doubts  as 
to  jurisdiction,  and  on  this  ground  declined  to  make  any  order 
as  to  costs. 

Eastern  Morning  News  Co,  y.  Hull  Guardians.— In  this 
case  (/),  which  was  deciiled  fourteen  days  after  A7/'/»y  v.  IJunslet 
Uiiion,  supra,  the  machinery  in  question  consisted  of  linotype  and 
other  printing  machines  similar  to  those  dealt  with  in  Deron  and 
E.reter  Neiottpaper  Co.  y.  E.eeter  Union  {;/).  The  total  value  of 
all  th(^  machiner}'  (including  that  which  was  in  dispute  and  that 
which  was  admittedly  rateable)  was  agreed  at  4,725/.  ;  and  the 
appellants  estimated  the  value  of  the  disputed  machinery  at 
4,;525/.  The  recorder  allowed  the  appeal  with  costs  and  reduced 
the  rateable  value  appealed  against  from  440/.  to  360/.,  but  held 
that  the  appeal  raised  no  disputed  point  of  law,  but  merely 
questions  of  fact,  and  therefore  refused  to  state  a  case  for  the 
opinion  of  the  High  Court. 

(r)    ]'idr  aujirti,  p.  598. 

(/  )  Before  tlie  Recorder  n(  Hull  (Mr.  Harold  Thomas),  .\|iril  14th,  1904. 

0/)  (l-"':?):  Ii.v<le  and  Konstam's  ]{at.  Apj).  (1.S94— 1904),  101  ;  siijini,  p.  494. 


.S;{()  RECP^NT  DECISIONS  AS  TO  HAT1N(;  OF  MACHINERY.       [aPP.  III. 

The  recorder  did  not  state  how  he  arrived  at  his  (U'cision  ;  hut 
he  a])pears  not  to  have  taken  five  j)er  cent,  on  the  capital  valne  of 
the  machinery  in  dispute  as  representing  either  gross  or  rateahle 
value.  No  doubt  the  following  may  he  descril)ed  as  questions  of 
fact,  viz.  :  (1)  AVhat  rent  would  a  teiumt  give  for  land  and 
buildings  if  there  were  no  machinery  in  them?  (2)  ^Vhat  I'ent 
would  he  give  for  the  right  to  use  land,  ])uil(lings,  and  maehiiKM-y 
coml)ined  ?  (3)  What  rent  would  Iw  give  for  land  and  buildings 
if  he  had  the  o])portunity  of  ac(|uii'ing  the  machinery  for  further 
|)ayments  beyond  the  rent  ?  But  the  (juestion  which  (if  any)  of 
these  questions  is  the  right  one  to  put  before  tlie  ti-ibun;d  on  a 
rating  apjieal,  is  surely  a  question  of  law  (/<). 

(//)  See  Mrrsfij  Dochx  v.  Bivlicnhcad.  [liMJl]  A.  C.  175.  at  pp.  179,  ISd;  xvpvn. 
p.  167. 
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ADJOURNMENT 

of  appeal,  when  justices  are  equally  divided,  594. 
sessions,  within  what  limits,  595. 
appeal  over  several  sessions,  595. 
appeal  referred  to  arbitration,  596,  597. 

ADMIRALTY, 

property  of,  not  rateable,  91. 

ADVERTISEMENTS, 

receipts  from,  in  tramcars,  372. 

ADVERTISING  STATIONS, 
rating  of,  8,  67— 71. 

before  1889,     67,  68. 

under  Advertising  Stations  Rating  Act,  1889,     69,  797. 
method  of  valuing,  70. 
builder  may  be  rated  for,  71. 
advertising  agent  not  rateable  for,  71. 
on  stations  or  line  of  railway,  199,  200. 

AGRICULTURAL  LAND, 

separate  valuation  of,  56,  58. 

partial  exemption  of,  under  Agricultural  Rates  Act,  113 — 116. 

how  entered  in  valuation  list,  520,  532,  631. 

definition  of,  113. 

includes  aralile  nu-arlow  or  j^asture,  114. 

cottage  gardens  and  allotments,  115,  116. 

market  gardens  and  nursery  grounds,  116. 
does  not  include  woodlands,  415. 
does  not  include  a  park,  114. 
rating  of  sjjorting  rights  over,  114. 
whether  sewage  farm  included  in,  114. 

ACJRICULTURAL  RATES  ACT,  1896, 
exemptions  under,  113 — 116. 
duration  of,  113. 
application  of,  to  sewage  farm,  114. 

ALLOTMENTS, 

local  authority  lialde  for  rates  on,  60. 

exemption  of,  under  Agricultural  Rates  Act,  115,  116. 

ALMSHOUSES, 

rating  of  occupiers  of,  19. 
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ALVERSTOKE, 

riiioii  Assessment  Aets  rlo  not  ii])]ily  tn,  511. 

AMBASSADOR 

not  liiible  to  1)0  rated,  71,  72. 
landlonl  of,  liable  in  certain  ca.se!?,  73. 

A>[ENDMENT 

of  notice  of  ai)peal  to  ([uarter  .se.s.siuns,  580,  581,  738,  739. 
London  quarter  sessions.  (579. 
I'ate  on  appeal  to  ipiarter  .se.s.sions,  592 — 594. 

special  sessions,  541,  593,  594. 
rate  after  arl titration,  59G,  597. 
case  stated  at  Loudon  (piarter  session.s,  G84. 
valuation  list  hy  London  quartei'  se.s.sion.s,  685,  G8G,  771,  820. 

ANCHOR, 

occupation  of  land  by  means  of,  364,  3G5,  367,  506. 

AXXL^AL  VALUE.     Si'e  Ratk.^ble  V'^alie  ;  Net  Annual  Value. 

APPEAL  AGAINST  TOTALS, 

object  and  grounds  of,  677,  678,  770. 
notice  of,  678,  770. 

APPEAL  AGAINST  VALUATION  LIST 
outside  metropolis,  537. 

APPEAL  FROil  QUARTER  SESSIONS 

on  jii'eliminary  ([uestions  of  jurisdiction,  608. 
deci.sions  on  the  merits,  609,  610. 
Sf'c  Case  for  KiNCi's  Bench  Division. 

APPEAL  FROM  KING'S  BENCH  DIVISION, 
on  case  .stated  by  quarter  se.ssions,  612. 
under  Raines's  Act,  614. 
on  summons  for  distress  warrant,  624. 
under  Valuation  (Metropolis)  Act,  1869,     693. 

APPEAL  FROM  SPECIAL  SESSIONS  (IN  METROPOLIS) 
to  London  (quarter  session.s,  669,  670. 
against  refusal  to  hear,  669. 
under  what  Act,  669. 

APPEAL  FROM  SPECIAL  SESSIONS  (OUTSIDE  METROPOLIS), 
under  what  Act,  543 — 545. 
to  what  sessions,  545,  546,  568. 
in  quarter  sessions  boroiigh,  546. 
notice  of,  546,  547. 
entry  of,  without  notice,  546,  574. 
recognizances  on,  547. 

time  for  entering  into  recognizances  on,  548. 
grounds  of,  548. 
costs  of,  548,  549. 

APPEAL  TO  LONDON  QUARTER  SESSIONS  (AGAINST  LIST), 

effect  of  pending  appeal  on  valuation  list,  641,  642. 
no  appeal  against  provisional  list,  656. 
from  special  sessions,  669,  670. 
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APPEAL    TO    LONDON   QUARTER    SESSIONS   (AGAINST    LIST)- 

contiiiued. 

who  may  appeal,  and  on  what  grounds,  673 — 67:J. 

l)y  owner,  who  pays  rates,  673,  674. 

on  questions  of  occupation,  671. 

severiil  assessments  included  under  one,  fi74,  795. 

conditions  precedent  to,  675  —  677. 

on  objections  taken  before  assessment  committee,  676. 

notice  of,  when  and  to  whom  to  Vie  given,  679,  770,  773,  774. 

service  of  notice  of,  679,  78L 

amendment  of  notice  of,  679,  771. 

entry  of,  680,  819. 

statement  of  case  liy  parties  to,  683,  819. 

assessment  committee  as  respondents  to,  681 — 683. 

notice  of  intention  to  appear  as  respondents  to,  681. 

proceedings  at  hearing  of,  684. 

clerk  of  assessment  committee  cannot  be  heard  on,  682. 

committee  must  attend,  685,  771. 
amendment  of  valuation  list  on,  684,  686,  771,  820. 
effect  of  decision  on,  as  to  previous  rates,  641,  642. 
cannot  be  referred  to  arbitration,  687. 
appointment  of  valuer  instead  of  arbitrator  on,  688,  771. 
order  on,  for  making  valuation  list,  689,  771. 
costs  of,  689,  772. 
See  Costs. 

APPEAL  TO  QUARTER  SESSIONS 
against  distress  warrant,  623,  712,  715. 

APPEAL  TO  QUARTER   SESSIONS   AGAINST   RATE   (IN    METRO- 
POLIS), 
on  what  grounds  it  lies,  512,  646,  647. 
ground  of  non-occupation,  646. 

special  exemption,  646,  647. 
to  sessions  for  county  or  city,  646. 

APPEAL    TO    QUARTER    SESSIONS    AGAINST    RATE     (OUTSIDE 
METROPOLIS), 
created  by  Statute  of  Elizabeth,  1,  511,  552,  712. 
how  affected  by  appealing  to  special  sessions,  549. 
who  may  appeal,  553. 

the  conditions  precedent,  553 — 555.     Set-  Ob.iection  to  Valuation  List. 
may  be  entered  against  every  rate,  552. 
whether  to  county  or  borough  sessions,  566 — 568. 
not  to  general  sessions,  568. 
rules  as  to  entry  of,  584. 
refusal  of  sessions  to  hear,  608. 
entry  of,  without  sufhcient  notice,  574 — 576. 

whei'e  sufficient  notice  is  impossible,  576, 
notice  of,  to  whom,  577,  578. 
length  of  notice  of,  579. 
contents  of  notice  of,  580,  581. 
amendment  of  notice  of,  580. 

abandonment  of,  as  to  some  points,  but  not  as  to  others,  580,  581. 
several  persons  may  combine  in  bringing,  581 
notice  of,  for  wrong  court,  582,  583. 
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APPEAL    TO    QUARTER    S?:SSTOXS    A(4AINST    RATE    (OUTSIDE 
METROPOLIS)— coH^i^^r,/. 

costs  of,  wliere  notice  given  for  \vron,if  court,  583. 

payment  of  rate  pending,  r)83. 

rules  of  practice  as  to  hearing  of,  584 — 5S6. 

•lisipialitication  of  justices  for  hearing,  586 — 590.     See  Disqualiftcatiox. 

ass('ss7nent  coniniittee  as  respondents  to,  590,  591. 

right  of  assessment  committee  to  costs  of,  591,  592. 

transfer  of  overseers'  powers  as  to,  517,  518. 

power  to  amend  or  ([uash  rate  on,  592—594. 

must  be  adjourned,  if  justices  equally  divided,  594. 

power  of  King's  Bench  to  corre(;t  decision  on,  594,  595. 

adjournment  of,  to  suhse(pTent  sessions,  595. 

decision  on,  cannot  be  corrected  wlien  sessions  arc  over,  594. 

reference  of,  to  arbitration,  596,  597.     Sir  Arbitration. 

costs  of  597 — 607.     See  a/.w  Costs. 

order  on,  cannot  be  altered  by  suljsefpient  sessions,  599. 

court  ditterently  constituted,  600. 
may  be  altered  during  same  session,  600. 
prohibition  against  hearing  of,  609. 
alteration  of  valuation  list  after,  533. 

APPEAL  TO  SPECIAL  SESSIONS  AGAINST  RATE, 
created  by  Parochial  Assessments  Act,  1836,  511,  538. 
only  on  que.stions  of  amount,  538. 

distinguished  from  appeal  to  quarter  sessions,  538,  539. 
cannot  he.  bi'ought  inside  the  metropolis,  646,  666. 
to  what  s]>ecial  sessions  it  lies,  539. 
conditions  precedent  to,  540,  574. 
notice  of,  540. 
entiy  of,  540,  541. 

assessment  committee  as  respondents  to,  541. 
]jower  to  amend  rate  on,  541,  592,  593. 
decision  on,  affects  one  rate  only,  542. 
costs  of,  541,  542,  597. 

dis()ualification  of  justices  to  liear,  542,  586 — 590, 
statement  of  case  for  King's  Bench  on,  542. 
effect  of,  on  right  of  appeal  to  ipiarter  sessions,  549,  550. 

APPEAL  TO  SPECIAL  SESSIONS  IN  METROPOLIS, 
none  against  a  rate,  666. 

provisional  list,  656. 
against  (piincpu'uiiial  or  supplemental  list,  665,  666. 
time  forbearing,  666,  667,  773,  774. 

giving  notice  of,  667,  773,  774. 
amendment  of  notice  of,  668. 
grounds  of,  666. 

conditions  precedent  to,  666,  667. 
security  for  costs  of,  667. 
powers  of  special  sessions  on  "liearing,  668. 
costs  of,  668. 

statement  of  case  for  King's  Bench  on,  668. 
amendment  of  valuation  list  on,  771. 

APPOINTED  DAY, 

under  London  Government  Act,  1899,     812. 
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ARBITRATION, 

reference  to,  on  revi,si(jn  of  list,  528. 
on  appeal  to  special  sessions,  542. 

quarter  sessions,  596,  597. 
reference  to,  by  order  of  sessions,  596,  74(\ 
a  jutlge,  596,  740. 
adjournment  of  appeal  referred  to,  596,  597. 
costs  of,  596,  mi. 
taxation  of  costs  of,  602. 

amendment  and  i-epayment  of  rate,  on  ajipeal  referred  to,  596. 
enrolment  by  sessions  of  award  after,  596,  597. 
settlement  of  case  for  King's  Bench  by,  614. 
cannot  be  ordered  by  London  quarter  sessions,  687  688. 

ARMY, 

exemption  of  property  occupied  for,  90,  97. 
quarters  of  officers  in,  97 — 99. 

ART 

exemption  of  societies  for  promotion  of,  103 — 108. 
See  Scientific  Societiks  Act,  1843. 

ART  UNION  OF  LONDON, 

not  exempt  fi'om  rates,  106,  107. 

ARTIZANS'  DWELLINGS, 

deiluctions  from  rents  of,  1 57. 

ASSESSMENT  COMMITTEE, 

created  by  LTnion  Assessment  Acts,  512. 

appointment  of,  518. 

quorum  of,  744. 

may  order  new  valuation  list  (outside  metropolis),  518,  519. 

appoint  person  to  make  list  (outside  metropolis),  519. 
appointment  of  valuer  l)y  f^uardians  to  assist,  757. 
transmission  of  valuation  list  to  521. 
notice  to  be  given  by,  of  valuation  list,  522. 
notice  to,  of  objection  to  valuation  list,  524,  525. 
must  give  notice  of  meeting  to  hear  objections,  525,  526. 
the  hearing  of  olijections  by,  525—  527. 
jxtwers  of,  on  revision  of  list,  527. 
reference  of  assessment  to  arljitration  liy,  528. 
approval  of  valuation  list  by,  529. 
must  Ejive  notice  of  meeting  after  le-deposit,  530. 
hearing  by,  of  objections  after  re-deposit,  53(i. 
alteration  of  list  by,  after  re-deposit,  530. 
final  approval  of  list  by,  531. 
custody  of  valuation  list  by,  532. 
must  send  totals  in  list  to  clerk  of  the  peace,  532. 
notice  to,  of  appeals  to  special  sessions,  540. 

from  special  sessions,  546. 
ajipearance  of,  as  respondents  to  api)eals,  541,  590,  591. 
may  ai)i)eal  from  special  sessions,  548. 
objection    before,  against  list  before   appealing,    553. 

See    On.iECTiox  to  Valuation-  List. 
notice  to,  of  objection  to  valuation  list  after  final  approval,  562. 
powers  of,  on  hearing  of  olijection,  563,  564. 
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ASSESSMENT  COMMITTEE -continue^}. 

refusal  of,  to  hear  objection,  r)64. 

notice  to,  ofapi)eal  to  ijiiarter  sessions,  577 — o79. 

appearance  of,  as  respondents,  590,  591. 

at  London  (juarter  sessions,  681 — 683. 
notice  to  guardians  of  application  for  consent  to  ajijieaiance  by,  591. 
when  entitled  to  costs  of  appeal,  591,  592. 
not  lial)le  for  costs  if  they  do  not  appear,  591,  599. 
liability  of,  when  appearing  without  consent  of  guanlians,  591. 
recovery  of  costs  ordered  to  be  ])aid  by,  600. 

ASSESSMENT  COMMITTEE  (IN  METROPOLIS), 
appointment  of,  by  guardians  or  vestry,  628. 

borough  conncil,  628. 
transmission  of  list  to,  634. 
notice  to  be  given  by,  of  valuation  list,  634. 
duties  of,  on  default  of  overseers,  634. 
lailure  of,  to  direct  making  of  valuation  list,  634. 
notice  to,  of  objection  to  valuation  list,  636. 
meeting  of,  to  hear  olyections  to  list,  637. 
hearing  by,  of  objections  made  too  late,  637. 
jiowers  of,  on  hearing  objections,  637,  638. 

See  also  Objection  to  Valu.\tion  List  (in  Metropolis). 
appointment  of  valuer  to  assist,  638. 
completion  of  first  revision  of  list  by,  637. 
approval  and  re-deposit  of  list  by,  638,  639. 
notice  by,  of  meeting  to  hear  further  objections,  638. 
alteration  of  list  by,  after  re-deposit,  640. 
final  ajjproval  of  list  by,  640,  641. 
revision  of  provisional  list  by,  655,  656. 
mandamus  to,  to  make  provisional  list,  661. 
appeal  from,  to  special  sessions,  666. 

London  quarter  sessions,  673 — 675. 

See    Appe.\l    to   Special    Se.ssions    in   Metropolis  ;    Appeal 
London  Quarter  Sessions  (against  List). 
notice  to,  of  appeal  to  special  sessions,  770. 

London  quarter  sessions,  679,  770. 
I'ecovery  of  costs  ordered  to  be  2>aid  by,  692. 
appearance  of,  as  respondents  to  ajjpeal,  681 — 683. 
clerk  of,  cannot  be  heard  at  quarter  sessions,  682. 

ASSESSMENT  SESSIONS, 

powers  of,  transferreil  to  London  quarter  sessions,  513,  670,  796. 
had  no  power  to  refer  appeal  to  arbitration,  687. 

ASSISTANT  OVERSEERS, 
appointment  of,  517. 

ASSIZE  COURTS, 
not  rateable,  91. 

even  when  provided  out  of  local  rates,  93,  94. 

ASYLUM, 

formerly  partially  exempt  by  statute,  122. 
not  within  exemption  of  Crown  property,  123. 
at  one  time  held  not  rateable,  129. 
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B. 

BADGWORTH  CASES 

as  to  occupation  of  line  subject  to  running  powers,  231. 

rateable  value  of  line  sul)ject  to  running  powers,  235. 

BANKRUPTCY, 

preferential  payment  of  rates  in,  82,  83. 

does  not  discharge  from  imprisonment  for  non-payment  of  rates,  616. 

BARGE, 

enhancement  of  value  of  occupation  Ijy,  364. 
occupation  of  land  by  means  of,  364,  365. 
belonging  to  boat  club  at  O.xi'ord,  368. 

BARRACKS, 

exemption  of,  97. 

BATHS  (PUBLIC), 
rating  of,  301. 

BENEFICIAL  OCCUPATION, 

must  be  distinguished  from  profitable  occupation,  127,  128,  134. 
of  hospitals  and  charitable  institutions,  129. 

property  occupied  for  public  purposes,  130—132. 

workhouse,  132. 

Mersey  Docks,  133,  134. 

sewage  works  and  sewers,  134 — 136,  140 — 146. 

V)ridge  free  of  toll,  136,  137. 

lighthouse,  137,  138. 

pultlic  elementary  schools,  125,  126. 

})ark  dedicated  to  the  pu1)lic,  146 — 148. 

wharves,  where  tolls  are  reserved  to  landlord,  248,  249. 

tithes  e.vpended  in  curate's  salary,  249,  443,  444. 

land  subject  to  common  rights,  424,  425. 
by  liquidator,  in  winding  up  a  company,  85. 

BILL  OF  SALE, 

does  not  j^rotect  against  distress  for  rates,  7. 

BIRMINGHAM, 

Union  Assessment  Acts  do  not  a])ply  to,  511. 

BOILER  WORKS,  485—489. 

See  Tyne  Boiler  Works  Case. 

BOOKSTALL  IN  RAILAVAY  STATION, 
who  is  occupier  of,  36,  37. 
method  of  valuing,  199,  200. 

BOOT  MANUFACTORY, 

rating  of  machinery  in,  489 — 493. 

BOROUGH, 

appointment  of  overseers  in,  517,  518. 
transfer  of  powers  of  overseers  in,  517,  518. 
appointment,  of  asse.ssnient  committee  in,  518. 
appeal  to  quarter  sessions  for,  566 — 568. 
times  for  holding  quarter  sessions  in,  566. 
adjournment  of  sessions  in,  in  absence  of  recordei",  694. 
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BOROVGR—amtinucd. 

not  having  sfjiaiatt;  (|iiartt;r  sessions,  ofifi. 

union  uxtunding  into  county  and  b(UiiUf;h,  56G,  567. 

ajipeal  from  special  se.-<^i<)n^  in,  5(38. 

BUllOUGH  (METROPOLITAN'), 

powers  of  oveiiseci's  vested  in  ooumil  of,  (j2S. 

apjtointiuent  of  assessment  coniinittec  in,  H28. 

appeal  by  overseers  in,  669,  073. 

api)earance  of  assessment  coniniiLtee  of,  681  —683. 

liability  of  council  of,  for  costs  of  appeal,  692. 

deficiency  in  general  rate  in,  under  Lands  Clauses  Acts,  80. 

BOROUcai  KATE, 

deficiency  in,  under  Lands  Clauses  Acts,  81. 

BOUNDARY  OF  PARISH, 

on  sea-shore  and  in  tidal  rivers,  34i),  347. 
usage  as  evidence  <jf,  354,  355. 

BOX  IN  A  THEATRE, 

who  is  occupier  of,  38,  39. 

BUAXCH  LINE  OF  RAILWAY, 

expenses  of,  how  dealt  with,  206^  212. 

may  have  a  rateable  value,  though  Avorked  at  a  less,  212,  223,  701-703. 

rent  jjaid  for,  as  evidence  of  value,  212,  2L3,  216,  217. 

value  of.  as  a  "feeder"  to  the  main  line,  212,  213,  216—218,  701—703. 

BREWERS, 

rating  of  public-house  tied  tn,  45(i,  453,  454. 
competition  of,  to  obtain  puldic-houses,  464. 
special  prices  given  by,  for  public-houses,  465,  466. 

BRICKFIELD, 

lateable  value  of,  how  ascertained,  397 — 399. 

no  deduction  for  renewal  of,  392,  393. 

cannot  be  rated  at  agricultural  value,  399. 

rateable  value  of,  measured  Ijy  rent,  not  profits,  399,  400. 

diniinishin.^  value  of,  401,  402. 

BRIDGE 

not  rateable,  il  open  Iree  of  toll,  17,  18,  136,  137. 

vested  in  Comiuissioners  of  Works,  101. 
owner  of,  rateable  for  tolls,  313 — 315. 
lessee  of  tolls,  when  rateable,  50,  51,  314,  315. 
tolls  of,  devoted  to  public  ]iui'})0se,s,  315. 
rateable  in  what  j)arisli,  315,  316. 

BROCKWELL  PARK, 

not  rateable,  because  not  occupied  liy  county  council,  18. 
beneficially  occupied,  147,  148. 
BUILDINGS 

rateability  of,  under  Agiicultural  Rates  Act,  1896,    1 16. 

joint  occupiers  of,  32. 

entry  of  new,  in  rate,  55. 

occupation  of,  during  consiruction,  76,  77. 
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BUILDING  LAND, 

rateable  value  of,  159,  160. 

BURIAL  GROUND, 

exeinption  of,  under  Burial  Acts,  123. 

not  exempt,  in  hands  of  cemetery  company,  406,  407.     .See  also  Cemetery. 

BURTON  CASE, 

sewage  works  held  rateable  in,  140. 


c. 

CANAL, 

partial  exemption  of,  under  special  Acts,  118 — 121. 
rateability  of,  when  closed  to  trattic,  120. 
jurisdiction  of  Railway  and  Canal  Commission,  189. 
tolls  only,  early  cases  as  to  rating  of,  334,  335,  697. 

lated  as  part  of  the  land,  335,  697. 
distinguished  from  a  natural  river,  336. 
occupation  of,  336. 

tolls  for  jMssing  through  locks  on,  338,  339. 
measure  of  rateable  value  of,  339. 
in  what  parish  tolls  on,  must  be  rated,  340. 

apportionment  of  value  of,  among  several  parishes,  341,  697,  698. 
repairs  of,  to  be  deducted  in  each  parish,  343,  344. 

locks,  to  be  spread  over  whole  line,  343. 
proof  of  receipts  of,  344. 
deductions  to  be  made  from  receipts  of,  344. 
compensation  by  canal  company  for  loss  of  water,  339,  344. 
limitation  of  prohts  on,  345. 

notice  to  company,  of  assessment  in  valuation  list,  522,  634,  755. 
confusion  Ijetween  profits  and  value  of,  698. 
assumed  not  to  have  contributive  value,  698. 
working  of,  distinguished  from  railways,  700,  701. 

CANTEEN, 

license  attached  to,  452. 
in  a  prison,  is  rateable,  95. 

CARDING  MACHINE 

held  to  be  rateable,  476. 

CARETAKER 

cannot  be  rated,  15,  21. 
employer  of,  may  be  rateable,  16. 

CARRIAGE  AND  WAGGON  EXPENSES, 
deduction  for,  in  rating  railway,  255,  256. 

CARTAGE  AND  DELIVERY, 

charges  for,  to  be  deducted  from  receipts  of  railway,  252. 

CASE  FOR  KING'S  BENCH  DIVISION, 

statement  of,  by  quarter  sessions,  610,  611. 

London  <|uarter  sessions,  693,  772. 
([uarter  sessions  cannot  be  compelled  ti>  state,  610. 
maadamus  to  state,  in  exceptional  circumstances,  610,  611. 
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CASE  FOR  KING'S  BENCH  mVlSlOyi— continued. 
application  lor,  611. 
tiling  of,  in  Crown  ollico,  <>11. 
certiorari  not  required  to  brinj.^  up,  (ill. 
recognizances  nece.-i.-;arv  before  tiling,  (ill. 
]io\ver.s  of  King's  Bencli  on  hearing  of,  611,  612. 
ap]teal  from  deci.sion  of  King's  liencli  on,  012. 
cost  of,  613. 

statement  of,  Ly  order  of  a  Judge  under  Uaiuess  Act,  (il3,  614. 
respite  of  appeal  at  ({uarter  .sessions,  under  Baincs's  Act,  613. 
appeal  from  King's  Bencli,  under  Baines's  Act,  614. 
costs  of,  under  Baines's  Act,  614. 
settlement  of,  by  arbitrator,  614. 

statement  of,  under  Valuation  (MetrojMilis)  Act,  186!),  603,  772. 
appeal  from  King's  Bencli,  on  case  under  Act  of  1869,  693,  694. 
statement  of,  bv  special  sessions  on  apjieal  against  rate,  542,  543.  668. 
by  justices,  (m  summons  fijr  ilistrcss  wairant,  616,  624. 

CASE  (ON  APPEAL  TO  LONDON  (QUARTER  SESSIONS), 
to  be  stated  by  appellants  and   resjjondents,  683,  819. 
extension  of  time  for  stating,  684,  820. 
amendment  of,  684. 

CASTING  VOTE  OV  CHAIRMAN 
of  quarter  .sessions,  594. 
assessment  se.ssions,  671. 
London  quarter  .session^,  672. 
assessment  committee,  744. 

CEMENT-WORKS, 

profits  of,  in  connecti(ni  witli  clialk-]iit,  172,  400,  401. 

CEMETERY, 

exemption  of,  under  Burial  Acts,  123. 

not  exempt,  in  hands  of  cemetery  company,  406,  4o7. 

who  is  rateable  as  occupier  of,  406. 

method  of  valuing,  407,  408.  ' 

deduction  from  receipts  of,  for  ex[iciises  (jf  conqtany,  408. 

no  deduction  for  renewal  of,  408. 

deduction  for  office  of,  409. 

valuation  of,  when  nearly  full,  407,  408. 

CERTIORARI 

to  quash  orders  of  (quarter  .sessi(ms,  608,  6(J9. 

not  required  to  bring  up  case  stated  by  sessions,  611. 

time  for  applying  for,  in  metroptdis,  693. 

outside  metrojiolis,  609. 
whether  it  will  lie  to  remove  provisional  list,  663. 

CHAIRMAN  OF  C,)UARTER  SESSIONS 
has  no  casting  vote,  594. 
at  assessment  sessions  had  casting  vote,  671. 
of  London  quarter  sessiims,  671,  672. 
amendment  of  list  by,  at  London  (quarter  session.s,  685,  771,  820. 

CHALK-PIT, 

profits  of  as  evidence  of  rateable  value,  172,  400,  4(,>1. 
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CHANCEL, 

no  deduction  lioui  tithes  for  repairs  of,  445. 

CHAPELS, 

publication  of  notices  at  doors  of,  520,  521. 
exemption  of,  109,  110,  722. 
receiiJt  of  pew-rents  in,  101),  129. 
of  colleges  at  Oxford,  110,  179,  180. 

CHAPLAIN  (OF  LUNATIC  ASYLUM) 
not  exemjit,  122,  123. 

CHARCOAL  BURNING, 

rateability  of  machinery  for,  509. 

CHARITABLE  INSTITUTIONS, 
lating  of  almshouses,  19. 
master  of  cliarity  school,  21. 

formerly  held  incapable  of  beneficial  occupation,  129. 
tenants  of  property  belonging  to,  rateable,  129. 
usage  as  to  rating  of,  immaterial,  355. 
valuation  of  buililings  belonging  to,  183. 

CHARTERHOUSE, 

house  occu2)ied  by  headmaster  ot,  25,  26. 

CHATTELS, 

annexation  necessary  to  make  them  part  of  the  freehold,  481,  482,  502, 

503,  5(.t5,  506. 
though  not  themselves  rateable,  may  be  taken  into  account,  486,  487. 
rating  of  house  used  for  storing,  12,  13,  160. 

CHEMICAL  WORKS, 

rating  of  lead  chambers  iu,  479. 

CHIMNEY, 

attachment  of  telephone  wires  to,  44,  375—  377. 

CHRIST'S  HOSPITAL, 

valuation  of  buildings  of,  18(». 

CHURCHES  AND  CHAPELS, 
exemption  of,  109,  722. 

CHURCHES  AND  CHAPELS,  NOTICE  ON  DOORS  OF, 
publication  of,  substituted  for  notices  in  church,  726. 
of  rate,  520,  521. 

deposit  of  valuation  list,  521. 

re-dei)osit  of  valuation  list,  529. 

meeting  of  assessment  committee,  525,  526. 

special  sessions  for  hearing  appeals,  539. 
publication  of,  in  metropolis,  781. 
of  deposit  of  list,  in  metropolis,  633,  765. 

meeting  to  hear  objections  to  list  in  metropolis,  637,  781. 

I'e-deposit  of  list  in  metropolis,  639,  781. 

deposit  (after  hnal  approval)  in  jnetropolis,  641,  767,  781. 
publication  of  notices,  where  no  church  in  parish,  794. 
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CHURCHWARDENS 

no  longer  overseers  in  rami  ));irifehe>^,  517. 
position  of,  Hs  overseers  in  other  jiarislies,  517,  518. 
notice  to,  of  appeal,  when  necessary,  577,  578. 

CITY  OF  LONDON, 

raleahilily  of  jjayiiieiits  in  lieu  of  lithe-  in,  447— 44r:>. 
included  in  "  metro] lolis,"  513;  514,  670. 
apjioal  to  reconler  of,  against  late,  64H,  647. 
jurisdiction  of  county  sessions  over,  670. 
justices  for,  entitled  to  sit  at  county  sessions,  670. 

CIVIL  ENGINEERS  (INSTITUTION  OF), 
exemption  of,  105. 

CLARENDON  PRESS, 

rating  of  niacliineiy  in,  4U3. 

CLASS  5  IN  SCHEDULE  TO  VALUATION  (METROPOLIS)  ACT, 

1869. 

■wharf  may  be  included  in,  361. 

CLAY, 

license  to  dig  for,  may  amount  to  occupation,  40,  41,  406. 

CLERICAL  ERROR 

m  rate  or  valuation  list,  644,  663,  664,  782. 

CLERK 

rateable  for  house  pro\ided  by  employer,  22,  23. 

CLERK  OF  ASSESSMENT  COMMITTEE 

cannot  appear  at  London  ijuarter  sessions,  682. 
attendance  of,  on  a})peal  at  London  (quarter  sessions,  685. 

CLERK  OF  THE  PEACE, 

taxation  of  costs  by,  602. 

totals  in  valuation  list  to  be  sent  to,  532. 

CLIFTON  SCHOOL 

house  occupied  by  headmaster  of,  25. 

CLOTH-MILL, 

what  passes  under  UKjrtgage  of,  505,  506. 

COAL-MINE 

rateable  under  Statute  of  Elizabeth,  7,  379. 

though  profits  are  absorbed  in  rent,  128. 
not  ratealjle  until  coal  is  reached,  160,  389. 

when  no  longer  worked,  388. 
no  deduction  for  cost  of  planting,  390. 
value  of,  enhanced  by  machinery,  391. 
summary  of  valuation  of,  391. 
no  allowance  for  renewal  of,  393. 
working  expenses  of,  393,  394. 
apportionment  of  value  of,  between  several  parishes,  395. 

COLLEGES, 

rateable  value  of,  at  Oxford,  178,  179. 

chapels  of,  rateable,  179,  180.  , 
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COMMON  FUND  OF  UNION, 

calculation  uf  cunlribuliuiis  lu,  520,  749,  750. 

COMMONS  AND  COMMON  RIGHTS, 

cummuu  rights  not  rateable  ^;c/-  .sc,  418. 

value  of  land  tu  M-liicli  common  rights  are  attached,  418. 

occupation  distinguished  from  a  right  of  common,  418. 

common  pastures,  who  is  occupier  of,  419,  421. 

rateable  value  of  land  subject  to  common  riglil^,  422,  423. 

the  Holmes  Common  Case,  423 — 425. 

beneficial  occupation  of  common  pastures,  424,  425. 

COMPANY, 

deduction  for  s;dary  of  directors  of,  408,  409. 

for  offices  of,  409. 
demand  of  rate  from,  758. 
iice  also  Winding-up  of  Company. 

COMPOSITION 

by  landlord  for  rates,  61 — 65. 

agreement  with  overseers,  61,  63. 
under  order  of  vestry,  61,  64. 
does  not  affect  rateable  value  in  list,  62. 
to  what  limits  of  value  it  extends,  62. 

COMPOUNDING.     Sec  Composition. 

CONSTABLE.     Sec  Polick. 

CONSTRUCTION  OF  WORKS, 

deficiency  in  i-ates  during,  74 — 81. 
See  Lands  Clauses  Consolidation  Act,  1845. 

CONSUL, 

exemption  of  ambassador  does  not  extemi  to,  72. 

CONTRACTOR'S  TEST 

as  a  measure  of  rateable  value,  182. 

applied  to  parochial  sections  of  waterworks,  284 — 286. 

CONTRIBUTIVE  VALUE, 

canal  assumed  not  to  have,  698,  699,  704. 
of  branch  line  of  railway,  201. 

worked  at  a  loss,  213,  223, 
of  line  let  on  lease,  216. 

for  which  several  companies  would  comjietc,  220. 
disregarded  in  Hau<ihlcii  and  Llant rissant  Casea,  219,  220. 
inconsistent  with  rating  of  main  line  on  parochial  principle,  695 — 710. 

COPROLITES, 

licence  to  dig,  e<|uivalent  to  occupation,  42,  43,  49,  405,  406. 
rateable  value  of  land  containing,  402,  405,  406. 

CORN  RENTS, 

rating  of,  allotted  in  lieu  of  tithes,  437,  439. 
rating  of  land  subject  to,  439. 

CORPORATION  (MUNICIPAL) 
formerly  exempt,  124. 
property  held  by,  for  Crown  purposes,  is  exempt,  125. 
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COST, 

interest  on,  as  u  measure  fit"  i-ateable  value,  175,  176. 
distinguished  I'roni  stiuctmal  value,  176. 
of  property  ac([uired  under  ronipulsory  pinvers,  177. 
rateable  machinery  ami  ])hint,  180 — 182. 
machinery  which  is  not  rateable,  5U(l. 
percentage  on,  applied  to  private  property,  183. 

pro]ierty  of  public  bodies,  183 — 186. 
of  railway  station  built  on  arches,  197. 

indirectly  productive  portion  of  gas  and  waterworks,  284,  285. 
works  constructed  for  future  requirements,  287,  288. 
waterworks  belonging  to  local  authoiities,  177,  30-4,  305. 
COSTS 

of  objection  before  assessment  committee,  564. 
obtaining  distress  warrant,  731. 

COSTS  (IN  METROPOLIS), 

security  for,  at  special  sessions,  667,  818. 

at  London  (quarter  sessions,  68t»,  818. 
of  upijeal  to  sjiecial  sessions,  668,  772. 
to  quarter  sessions,  689,  772. 
sometimes  given  to  unsuccessful  appellant,  69i>. 
given  to  respondents,  Avhere  appeal  almost  entirely  fails,  690. 
cannot  be  given  by  subsei|ueut  sessions,  691. 
order  for,  cannot  be  altered  by  court  ditferently  constituted,  691. 
where  valuer  is  appointed  by  quarter  sessions,  688,  772. 
taxation  of,  at  quarter  sessions,  691,  820. 
review  of  taxation  of,  691,  820. 
recovery  of,  692. 

COSTS  (OF  APPEAL) 

to  special  sessions  (outside  metropolis),  541,  542. 

from  special  sessions  (outside  metropolis),  548,  549. 

where  notice  of  aj^peal  given  for  wrong  coui't,  582. 

assessment  committee,  when  entitled  to,  591. 

where  reference  to  arbitration  is  ordered,  596,  601. 

to  (piarter  sessions,  597—607,  738. 

of  frivolous  groxmds  of  appeal,  598,  738. 

effect  of  .standing  order  of  sessions  as  to,  598. 

can  be  given  though  appeal  is  not  entered,  598,  738. 

though  sessions  have  no  jurisdiction  on  the  merits,  598. 
order  for,  against  several  resijondeuts,  599. 
against  assessment  committee,  if  they  do  not  appear,  591,  599. 
committee  appearing  without  consent  of  guardians,  591. 
overseers  or  parish  council,  591. 
cannot  be  given  by  subsequent  sessions,  591. 
alteration  of  order  for,  600. 
drawing  up  order  for,  600. 

grounds  for  refusing,  to  a  successful  appellant,  600,  601. 
of  several  appeals  involving  common  princi2:)le,  757. 
taxation  of,  at  quarter  sessions,  602. 
summons  to  review  taxation  of,  602. 
recovery  of,  when  given  by  sessions,  603. 

from  overseers,  603 — 605. 

from  parish  council,  604,  605. 

from  assessment  committee  or  guardians,  606. 
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COSTS  (OF  APPEAL)— continued. 

of  case  stated  for  King's  Bench,  613. 

at  sessions,  wliere  case  stated  for  King's  Bench,  613. 

of  case  stated  under  Baines's  Act,  613. 

COTTAGE  C4ARDENS, 

exemjition  of,  as  agricultural  land,  115,  116. 

COTTOX-MILL, 

rateable  value  of,  when  not  used,  160,  161. 

COTTON  SPINNING  MACHINES, 
distrainalile,  though  fixed,  502. 

COUNTY, 

appeal  to  quarter  sessions  for,  566 — 568. 
times  for  holding  (juarter  sessions  in,  569. 
union  extending  into  more  tlian  one,  566 — 568. 
goods  in  more  than  one,  may  be  distrained,  7. 

COUNTY  COUNCIL, 

l)uiklings  vested  in,  when  rateable,  94,  95. 
interest  on  value  of  property  of,  184 — 186. 
orders  of,  as  to  appointment  and  ])owers  of  overseers,  517. 

COUNTY  COURTS, 

not  rateable,  91. 

COUNTY  LUNATIC  ASYLUM, 
exemption  of,  abolished,  122. 
not  within  exemption  of  Crown  property,  123. 

COUNTY  OF  LONDON, 

does  not  include  city  of  Lontlon,  670. 

different  from  metropolis,  513,  670. 

appeal  against  rate  to  quarter  sessions  for,  646. 

See  also  London  (Ju.\rter  Sessions  ;  Metropolis. 

COURT  OF  APPEAL  (APPEAL  TO), 
on  case  stated  by  (quarter  sessions,  612. 

under  Baines's  Act,  614. 

on  summons  for  distress  warrant,  624. 

under  Valuation  (Metropolis)  Act,  1869,    694. 
appeal  from,  to  House  of  Lords,  612,  613. 

COURTS  OF  JUSTICE. 
,SVe  Law  Courts. 

COURT  OF  SUMMARY  JURISDICTION, 

special  sessions  (hearing  appeal  against  rate)  ai-e  not,  543 — 545. 

COVENANT 

1)\-  tenant  to  pay  rates,  not  conclusive  of  rateability,  33. 

COVENT  GARDEN  MARKET,  323-325. 


CRANES, 

lateabilitv  of,  in  docks,  478,  487. 
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CROWN, 

exemption  ol' jJiopeity  of,  88 — 10:i. 

is  not  Ijounfl  by  Statute  of  Elizabeth,  89,  91,  92. 

voluntary  contriljution  by,  in  aid  of  rates,  89. 

tenant  of,  is  rateable,  89. 

oceiipation  by  servants  ol,  90—92,  9(). 

part  of  a  house  let  to,  92. 

ilwelling-house  occupied  by  servant  of,  92. 

house  used  partly  for  purposes  of,  95,  98. 

exemption  of,  e.xtends  to  police  stations,  91,  93,  94. 

law  courts,  91,  93—95. 

prisons,  95,  98,  99. 
property  of,  in  the  hands  of  a  subject,  100. 

ratealile  by  special  enactment,  101,  102. 
exemption  of,  does  not  extend  to  lunatic  asylum,  123. 

to  industrial  school,  96,  91 
to  reformatory,  9G. 
property  held  l)y  municipal  corporations  for,  124. 
entry  of  property  of,  in  valuation  list,  520,  031. 

CROWN  OFFICE, 

time  for  tiling  special  case  in,  611. 

CURATE, 

no  deduction  from  titlies  for  salary  of,  443,  444. 

CUSTOM, 

evidence  of,  on  (juestion  of  ratealiility,  354,  355,  448. 


D. 

DAYS, 

method  of  counting,  for  giving  notice,  540,  579. 
fourteen  "clear  days,"  how  counted,  579. 
"seven  days  at  least,''  how  counted,  540. 

DEBENTURE  HOLDERS, 

occupation  by  trustees  for,  83,  84. 
priority  of  rates  over  claims  of,  84. 

DEDUCTION 

not  allowed  for  cost  of  ol)taining  Act,  248. 

whether  ])ermissible  for  loss  on  branch,  202,  203,  705 — 708. 

from  railway  receipts  for  Government  dutv,  252. 

for  income  tax,  256,  257. 

value  of  stations,  193,  194,  257. 

rates,  256,  276,  289. 
from  weekly  rents  for  rates,  156.  157. 
for  salary  of  directors,  409. 
of  special  drainage  rate,  174,  175. 
of  tithe  from  rent  of  land,  151,  432. 
from  tithes,  to  ascertain  rateable  value,  440,  441.     St:e  aUn  Tithks. 

gross  value  in  metropolis,  631. 
of  rent  not  permitted,  175. 
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DEFICIENCY  DURING  CONSTRUCTION  OF  WORKS,  74—81. 

Het  Lands  Clauses  Consolidation  Act,  18-15. 

DEMAND 

of  rate,  619,  620. 
wrong  amount,  620. 
rate  payable  by  instalments,  620. 

DEPOSIT  (OF  VALUATION  LIST), 
jjlacfc  of,  520,  630. 

notice  of,  on  church  doors,  520,  521. 
in  metropolis,  632,  633. 

DEPRECIATION 

of  rolling  stock  on  railways,  255. 

DEPUTY  CHAIRMAN 

of  London  quarter  sessions,  671,  672. 

derri(;k, 

rateability  of,  in  docks,  478. 

occupation  of  moorings  l)y  Hnating,  367,  368. 

devonport, 

Union  Assessment  Acts  do  not  apply  to,  511. 

DIRECTORS, 

deduction  for  salary  of,  409. 

DISQUALIFICATION  (OF  .lUSTICES) 

as  parties  to  appeal  at  quarter  sessions,  586 — 590, 

of  guardians,  as  beini,'  parties,  586. 

as  ratepayers,  587 — 589. 

removal  of,  by  statute,  587 — 589,  713,  714,  755. 

on  the  ground  of  bias,  589. 

as  parties  to  similar  apjieal,  589,  590. 

waiver  of  ol>jection  to,  590. 

at  London  quarter  sessions,  685. 

DISTRESS  WARRANT, 

recovery  of  rate  by  means  of,  7,  616,  712. 

extends  only  to  offender's  i^oods,  7. 

bill  of  sale  does  not  protect  from,  7. 

summons  for,  616. 

jurisdiction  of  justices  (in  lu'ariur;  summons  for,  616—623. 

,sVt'  ((/so  Summons  for  Distress  Warrant. 
magistrates  cannot  delay  the  issue  of,  126,  658. 
for  whole  of  rate,  when  part  is  tendered,  618. 
appeal  against,  to  quarter  sessions,  623,  712,  715. 
case  for  King's  liench,  on  summons  for,  624. 
costs  of  obtaining,  731. 
one  warrant  against  several  persons,  731. 
against  joint  occupiers,  :'>2. 

company,  in  winding  up,  85,  86. 
protection  of  justices  granting,  618. 

DIVIDENDS, 

effect  of  limitation  of,  on  rateable  value,  279. 
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DOCKS, 

who  is  rateable  for  (^uays  in,  specially  appfopriated,  33. 
valuation  of  warehouses  lield  with,  57. 

land  covered  with  water  in,  59. 
art*  rateable,  though  held  for  public  jiurposes,  133,  134. 
worked  at  a  loss  in  connection  witli  lailway,  :^24. 
running  powers  toll-free  over  property  of,  239. 
boundary  of  parish  in  connection  with,  340. 
rateability  of  tolls  in,  347. 
tolls  ]iaid  for  use  of  <[uay  in,  349. 

payable  to,  with  or  without  entry,  352,  353. 
summary  of  valuation  of,  356. 
deduction  for  tenant's  profits  in,  356,  357. 
tenant's  capital  for  working,  356. 
rateability  of  machinery  in,  478. 
cost  of  dredging  in,  357. 

value  of,  extending  into  several  parishes,  357,  358. 
warehouses  connected  with,  359. 
rating  of  wharves  in,  360,  361. 
entry  of,  in  sujipleinental  list  in  metropolis,  6.")0,  651. 

DROITWICH  CASE, 

as  to  rating  of  waterworks  l)elonging  to  local  authority,  293 — 295. 
fallacy  involved  in,  296-298,  301. 
anomalies  resulting  from,  298. 
inconsistent  with  later  decisions,  299—  301. 

DUES.     Hee  Docks  ;  Harbours  ;  Lighthouse  ;  Market  ;  Tolls. 

DRILL  HALL, 

for  volunteers,  not  rateable,  97. 

rateable,  if  used  occasionally  for  other  purposes,  97,  98. 

DWELLING-HOUSE, 

what  are  fixtures  in,  5(t9,  51 


E 

EASEMENT, 

owner  of,  not  rateable,  39. 

may  involve  occupation,  39,  40,  48. 

compared  with  projit  a  pi'enilre,  424. 

EAST  STONEHOUSE, 

LTnion  Asse.ssment  Acts  do  not  apply  to.  511. 

EASTER  OFFERINGS, 
ratealjility  of,  435, 

ECCLESIASTICAL  DUES, 

dediiction  for,  from  tithes,  440. 

EDINBURGH  UNIVERSITY 
not  exempt,  92. 

ELECTIONS, 

exeuiption  of  rooms  used  for,  125. 
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ELIZABETH, 

Statute  of,  1 — 7. 

EMBANKMENT  (THAMES), 
exemption  of  land  on,  125. 

EMPTY  HOUSES 

not  rateable,  10,  11. 

caretaker  in  charge  of,  15,  16,  21. 

rating  of,  during  winter,  12,  13. 

must  be  entered  in  valuation  list,  520,  535,  632. 

becoming  occupied,  mu.st  be  addeil  to  rate,  535. 

ENGINE 

for  pumping  water  out  of  a  mine,  381,  389. 
See  also  Machinery. 

ENC4INEERS  (INSTITUTION  OF  CIVIL), 
exemption  of,  105. 

ENTRY  OF  APPEAL 

at  special  sessions,  540,  541,  574. 
quarter  sessions,  574 — 576,  584. 

on  appeal  from  special  sessions,  546,  574. 
London  (juarter  sessions,  680,  819. 

EPSOM  COLLEGE, 
valuation  of,  179. 

EQUITABLE  CHARGE 

does  not  protect  against  distress  for  rates,  7. 

EXCLUSIVE  ENJOYMENT 

distinguished  from  occupation,  29,  37,  377. 

EXCLUSIVE  OCCUPATION, 
meaning  of,  47 — 51. 
of  quays  in  docks,  33. 

stables  in  a  railway  station,  35. 

bookstall  at  a  railway  station,  36. 

tunnel  in  a  mine,  48. 

telegraph  wires,  377. 

EXEMPTION 

attaches  to  the  occupier,  not  the  owner,  6. 
of  Crown  property,  88 — 102.     Sec  Crown. 

societies  for  promotion  of  literature,  science,  and  the  fine  arts,  103 — 108. 
See  Scientific  Societies  Act,  1843. 

churches  and  chapels,  109,  110. 

Sunday  and  ragged  schools.  111. 

voluntary  schools,  111,  112. 

agricultural  land,  113 — 117. 

tithe  rentcharge,  116,  117. 

payments  in  lieu  of  tithes,  432,  436 — 438. 

canals  vinder  special  Acts,  118. 

light  railways,  121. 

lighthouses,  121. 

county  lunatic  asylum,  122. 

burial  grounds,  123. 

R.  [  19  ]  3  I 


INDEX. 

EXEMPTION-  continued. 

of  municijjal  corporations,  124. 

land  on  Tliames  Embankment,  125. 

rooms  used  lor  elections,  125. 

mines  other  than  coal  mines,  379,  380. 
entry  of  property  entitled  to,  in  valuation  list,  520,  631,  632. 
valuation  list  not  conclusive  against,  in  metropolis,  646,  647. 

EXHIBITION, 

rating  of  refreshment  rooms  in,  38. 

EXISTING  VALUE, 

rateable  value  measured  by,  158,  159. 
of  railway  station  let  at  a  high  rent,  241. 

EXTRAORDINARY  TITHE  RENTCHARGE, 
exemption  of,  117. 

F. 

FACTORIES, 

eft'ect  of  strike  on  rateable  value  of,  163,  164. 

FARTHING, 

rate  involving  fraction  of,  56. 

FERRY, 

tolls  of,  not  rateable  per  se,  307 — 310. 

nature  of,  310. 

landing  places  enhanced  in  value  by  tolls  of,  311. 

FINE  ARTS, 

exemption  of  .societies  for  promotion  of,  103 — 108. 
See  Scientific  Societies  Act,  1843. 

FISHERY, 

rating  of,  before  Rating  Act,  1874,    415. 
See  Sporting  Rights. 

FIXTURES, 

what  will  pass  under  a  mortgage,  503 — 508. 
in  a  dwelling-house,  509,  510. 
See  also  Tenant's  Fixtures. 

FLATS, 

rating  of  house  let  in,  14,  57. 

tenants  of,  generally  rateable,  26,  29,  31. 

FLOATING  VESSELS, 
floating  dock,  2(J,  362. 
pier,  20,  364. 

value  of  land  enhanced  by  pontoons,  363. 
occupation  of  land  by  movable  pontoon,  365. 

FOREST, 

heritage  and  pannage  in,  413. 
See  also  Saleable  Underwoods. 

FURNISHED  HOUSE, 
rateable,  12,  16. 
method  of  rating,  476,  479,  481. 
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G. 

GAME.     See  Sporting  Rights. 

GAOL 

not  rateable,  91.     See  also  Prison. 

GARDEN.    See  Cottage  Garden  ;  Market  Garden. 

GAS  COMPANY, 

notice  to,  of  assessment  in  valuation  list,  522,  634,  755. 

GASWORKS, 

occupation  of  land  by  pipes  of,  263,  264. 

permission  to  use,  equivalent  to  occupation,  265. 

use  of  pipes  of,  may  be  merely  an  easement,  265 — -267. 

rateability  of  jsipes  of,  under  local  Acts,  267. 

profits  of,  must  be  taken  into  account,  272 — 275. 

calculation  of  rateable  value  of,  summarised,  275 — 277. 

deduction  for  rates  on,  276,  289. 

tenant's  profits  in,  must  be  deducted,  276,  279. 

intei'est  on  tenant's  capital  for,  276. 

items  in  tenant's  capital,  279,  280. 

repairs  and  renewal  of,  276,  277. 

Avhat  year's  accounts  must  be  looked  at,  277,  278. 

limitation  of  dividends  of,  279. 

apportionment  of  rateable  value  of,  among  several  parishes,  281 — 285. 

directly  and  indirectly  productive  portions  of,  282,  283. 

parts  of,  in  excess  of  existing  requirements,  286 — 289. 

belonging  to  local  authorities,  291 — 29.3. 

rateability  of  machinery  attached  to,  477,  480 — 482. 

GENERAL  ASSESSMENT  SESSIONS, 

powers  of,  transferred  to  London  quarter  sessions,  513,  670,  796. 
See  London   Quarter   Sessions  ;     Appeal    to    London    Quarter 
Sessions  (against  List). 

GENERAL  DISTRICT  RATE, 

payment  of,  by  owners  instead  of  occupiers,  64. 
effect  on,  of  alteration  in  valuation  list,  565,  566. 
time  for  recovery  of,  after  amendment  of  list,  566. 
appeal  from  King's  Bench,  on  summons  for,  624. 

GENERAL  RATE  (IN  METROPOLIS), 

deticiency  in,  under  Lands  Clauses  Acts,  80. 

GENERAL  SESSIONS, 

how  different  from  quarter  sessions,  568. 
appeal  need  not  be  taken  to,  568. 

GLASS-HOUSES, 

land  covered  with,  116. 

GOODS  DEPOT  (ADJOINING  RAILWAY), 
measure  of  value  of,  198,  199. 

GOODWILL, 

no  allowance  for,  in  rating  a  railway,  191. 
different  meanings  of,  467,  468. 
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GOOD^VlLL—confinned. 

of  a  publiL'-liouse,  4(57,  469. 
shop,  4(>9,  470. 
hotel,  471. 

GOVERNMENT  DUTY, 

deduction  from  railway  receipt.^  for,  2")^. 

GRASS  LAND, 

what  amount.s  to  occupation  of,  4-5. 

when  occupation  of,  begins  on  change  of  tenancy,  13 

GRAVEL  PITS, 

measure  of  rateable  value  of,  162,  403 — 40."). 

GRAZIN(4, 

purchase  of,  distinguished  from  occu]>atii)n,  4.'"). 

GREENWICH  HOSPITAL, 

occu]>ati()n  by  surgeon  of,  24. 

GRIMSBY  DOCK  CASE,  224,  225. 

GROSS  ESTIMATED  RENTAL, 
definition  of,  l.")l. 
See  Gross  Value. 

GROSS  RECEIPTS  (OF  RAILWAY), 
proof  of,  by  affidavit,  at  sessions,  250. 
need  not  be  proved  before  assessment  committee,  251. 
tolls  not  in  fact  cliarged  cannot  be  included  in,  251. 
deduction  from,  for  Government  duty,  252. 
terminals  to  be  included  in,  252,  253. 
deductions  from,  for  cartage  and  delivery,  252. 
measurement  of  mileage  in  calculating  parochial  receijits,  253. 
for  what  year  to  lie  the  basis  of  calculation,  254. 

GROSS  VALUE, 

definition  of,  152. 

equivalent  to  gross  estimated  rental,  152. 

deduction  from,  in  rating  wharves  in  metropolis,  361. 

cannot  be  increased  on  appeal,  593,  686. 

assumed  to  be  correct  on  appeal,  593,  686. 

schedule  of  deductions  from,  in  meti'opolis,  631,  785. 

objection  to,  must  first  be  made  before  committee,  676. 

GUARDIANS, 

appointment  of  assessment  committee  by  (outside  metropolis),  518. 

consent  of,  to  employment  of  valuer  by  committee,  519. 

notice  to,  of  application  for  consent,  519,  591. 

appointment  of  valuer  by,  to  assist  committee,  757. 

may  borrow  money  for  expenses  of  -valuation  list,  519. 

coi)y  of  valuation  list  for,  outside  metropolis,  520. 

appearance  of  assessment  committee  in  the  name  of,  591. 

recovery  of  costs  from,  591,  606. 

agreements  by,  as  to  costs  of  api)eals  involving  common  jn-inciple,  757. 

time  for  payment  of  debts  of,  741,  742. 

payment  of  solicitor's  bill  of  costs  by,  607,  742. 
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GUARDIANS  (IN  METROPOLIS), 

appointment  of  assessment  committee  by,  628. 
appointment  of  valuei^  by,  to  assist  committee,  638,  780. 
appearance  of  assessment  committee  in  name  of,  681 — 683. 
recovery  of  costs  from,  692. 


H. 

HACKNEY  TITHE  CASE,  440-  444,  446. 

HAMPTON  COURT  PALACE, 

rooms  in,  rateable  when  occupied  by  a  subject,  19,  89. 

HARBOUR, 

boundary  of  parish  in  connection  with,  346. 
rateability  of  tolls  for  use  of,  347 — 350. 
occupation  of,  348. 
tolls  in,  payable  for  the  use  of  the  soil,  349 — 354. 

payable  by  ships  entering,  350,  353. 
evidence  of  custom  as  to  rating  of  dues  in,  354,  355. 

HERBAGE  AND  PANNAGE,  413. 

HEREDITAMENT, 

separate  valuation  of,  in  rate,  56. 

meaning  of,  in  local  Act,  267. 

value  of  parts  of,  not  separated  in  valuation  list,  533,  536,  644. 

HIGHWAY, 

tolls  of  market  held  in,  318,  319. 
intermittent  use  of,  for  market,  319. 
tramways  laid  in,  are  rateable,  43. 

HOARDINGS.     See  Advertising  Stations. 

HORNSEY  (SOUTH),  added  to  metrop.jlis,  513,  514. 

HORSE  GUARDS, 

pi'operty  of,  not  rateable,  91. 

HOSPITAL 

is  rateable,  129. 

formerly  held  to  be  incapable  of  benertcial  occupation,  129. 

HOTEL, 

valuation  of,  at  railway  station,  58,  59. 
goodwill  of,  471. 

HOUSE, 

rateable,  under  Statute  of  Elizabeth,  2. 
not  rateable,  if  unoccupied,  10,  11. 

during  course  of  construction,  160,  389. 
rateable,  if  furnished,  12. 
rating  of,  when  part  is  not  used,  14,  15. 
whether  rateable,  when  closed  in  the  winter,  12,  161. 
held  by  a  caretaker,  15,  16. 
occupied  by  schoolmaster,  22,  25. 

otticer  in  militia,  24. 

servant  for  his  master,  21,  24,  25. 
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HOUSE— continued. 

under-letting  of  parts  of,  26 — 28. 

divided  into  flats,  29,  30,  57. 

joint  occupier.s  of,  32,  621. 

to  1)6  entered  in  valuation  list,  tliovi;_,di  iinoccn])ied,  535,  632. 

change  in  occupation  of,  during  currency  oi  rate,  54,  55,  535. 

division  of,  into  iiart.s  not  separately  valued  in  list,  536,  644. 

built  after  connuencenient  of  rate,  758. 

HOUSE  OF  LORDS 

not  rateable,  90. 

ai)peal  to,  from  Court  of  Ai)peal,  612,  613. 

HULL, 

application  of  Union  Assessment  Acts  to,  512. 

HYDRAULIC  CRANES 

held  rateable,  487. 

HYPOTHETICAL  TENANT, 

origin  and  first  use  of  the  term,  153. 

hereditament  must  be  assumed  to  be  let  to,  152,  153. 

occupier  must  be  regarded  as  yiossible,  153. 

must  l)e  assumed  to  be  tenant  from  year  to  year,  160. 

to  have  a  prospect  of  a  continuing  tenancy,  162, 163,  288. 
rent  paid  ])j,  at  date  of  rate,  is  measure  of  value,  404,  405. 
of  tithes,  440,  444,  445. 

public-house,  464,  465. 
must  be  assumed  to  be  in  occupation,  464. 


I. 

IMPRISONMENT 

for  non-iiayment  of  poor  rate,  616. 

INCOME  TAX, 

deduction  for,  in  rating  railways,  256,  257. 

tithes,  441,  442. 
valuation  list  not  conclusive  for,  outside  metropolis,  534. 
effect  of  valuation  list  for,  inside  inetropolis,  645,  775. 

INCUMBENT, 

no  deduction  fi'om  tithes  for  services  of,  443. 

INDUSTRIAL  SCHOOL 
is  rateable,  96,  97. 

INHABITANT 

rated  under  Statute  of  Elizabeth,  2,  3. 

exemption  of,  under  Poor  Rate  Exemption  Act,  1840,    2,  4,  721 

formerly  rateable  for  tolls,  308. 

parson  rated  for  tithes  as,  427. 

INHABITED  HOUSE  DUTY, 

occupation  for  purposes  of,  25,  26. 

valuation  list  not  conclusive  for,  outside  metropolis,  534. 
conclusive  for,  inside  metropolis,  645,  775. 
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INSPECTIOX, 

of  valuation  list,  521,  522,  532. 

poor  rate,  521. 
powers  of  quarter  sessions  to  order,  685. 

INSUEANCE, 

deduction  for,  front  rent,  186. 

INTAKE  OF  NEW  RIVER  COMPANY, 
valuation  of,  269 — 272. 

INTEREST  (ON  COST  OR  STRUCTURAL  VALUE), 
when  taken  as  a  measure  of  rateable  value,  175. 
on  structural  value  and  on  cost,  distinguished,  176. 

cost  of  Vyrnwy  reservoir,  177,  304. 

value  of  machinery  and  plant,  180 — 182. 
rate  of,  applied  to  private  property,  183. 

property  of  public  bodies,  183 — 186. 
of  railway  stations,  197. 

indirectly  productive  portion  of  gas  and  water  works,  284,  285. 

works  in  excess  of  existing  requirements,  286 — 288. 

waterworks  belonging  to  local  authorities,  304,  305. 

lighthouse,  332,  333. 

INTEREST  (ON  TENANT'S  CAPITAL), 
for  working  railway,  259. 
gasworks,  276,  277,  281. 

IRONWORKS, 

machinery  attached  to,  477,  508,  509. 
See  Machinery. 


JOINT  OCCUPIERS, 

distinguished  from  separate  tenants,  32. 
one  of  several,  liable  for  rates  on  all,  32,  621. 

JUDGE, 

removal  of  disqualification  of,  as  ratepayer,  for  hearing  appeals,  589 
See  also  Disqualification. 

JUDGES'  LODGINGS 
not  rateable,  91,  95. 

JUDGMENT, 

alteration  of,  by  quarter  sessions,  594,  599,  600. 

JUSTICES, 

disqualification  of,  as  parties  to  appeal,  586. 

guardians  as,  586. 

as  ratepayers,  587,  588. 
removal  of  disqualification  of,  by  statute,  587,  588. 
disqualification  of,  on  the  ground  of  bias,  589. 

as  aj^pellants  in  similar  appeal,  589. 
waiver  of  objection  to  disqualification  of,  590. 
presence  of,  when  disqualified,  590. 
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KING'S  BENCH  DIVISION 

can  decide  wliat  are  "  next  practicable  sessions,"  572,  573. 

jiirisdiction  of,  over  i)ractice  at  (juarter  sessions,  584,  585,  594.  595. 

appeal  to,  from  decisions  of  quarter  sessions,  608 — 612. 

can  order  sessions  to  hear  appeal,  608. 

<;an  ([uasli  decision  given  without  jurisdiction,  608. 

cannot  order  sessions  to  state  case,  610. 

.SV*^  also  Case  for  King's  Bench  Division. 
enforcement  by,  of  orders  of  quarter  sessions,  741. 

KINGSTON-UPON-HULL, 

application  of  Union  Assessment  Acts  to,  512. 


L. 


LABOURING  CLASSES, 
meaning  of,  115,  116. 


LACE-MAKING  MACHINES, 

rating  of  premises  containing,  487. 

LAIRAGES  AT  BIRKENHEAD, 

method  of  valuing,  167,  168. 

LAND, 

occupier  rateable  for,  5 — 7. 

meaning  of,  under  Statute  of  Elizabeth,  6. 

local  Acts,  267. 
<ledicated  to  the  public,  17 — 19. 

}>ermanent  use  of,  whether  necessary  to  create  raleability,  19 — 21. 
licence  to  use,  when  rateable,  39—46. 
possession  of,  under  licence  to  dig  for  minerals,  40 — 43. 
use  of,  for  deposit  of  spoil,  48. 
occupation  of  different  strata  in,  46. 

by  means  of  a  tunnel,  47 — 50. 
valuation  of,  when  covered  with  water,  59. 
(jccupation  of,  by  underground  pipes,  263,  264. 
tithes  recoverable  from  owner  of,  431. 
occupier  of,  not  liable  for  rates  on  tithes,  431,  432. 

LAND  TAX 

payment  of,  as  evidence  of  occupation,  355. 

LANDLORD.     See  also  Owner. 

contiol  of,  over  lodger,  26,  27,  49,  366. 

effect  of  contract  by,  to  pay  rates,  60. 

of  ambassador,  rateable  in  certain  cases,  73. 

not  made  liable,  because  occupier  is  a  jiauper,  126. 

LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  s.  133. 
deficiency  in  rates  to  be  made  good  under,  74. 
to  what  property  it  relates,  75. 

liability  under,  for  property  beneficially  occupied  during  construction,  77. 
for  land  vacant  when  taken,  80. 
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LANDS  CLAUSES  CONSOLIDATION  ACT,  1845,  s.  IZ?,— continued. 
duration  of  liability  under,  77,  78. 
measure  of  liability  under,  78 — 80. 
to  what  i-ates  it  relates,  80,  81. 

LAW  COURTS, 

not  rateable,  91,  93,  9o. 

ratealjle,  if  jjartly  used  for  administrative  business,  94,  95. 

when  profit  is  made,  95. 
land  ac(|aired  for,  in  London  made  rateable,  102. 

LESSEE, 

appeal  by,  to  special  sessions  in  metropolis,  666,  794. 
London  rjnarter  sessions,  673,  794. 
LIBRARIES, 

exemption  of,  under  Soientitic  Societies  Act,  1843,    105. 

LICENCE 

to  enter  land  may  amount  to  occupation,  40,  41,  53. 

dig  for  minerals,  40,  41,  405,  406. 
of  pul^lic-house  must  be  taken  into  account,  451 — 453. 

LICENSEE, 

covenant  by,  to  pay  rates,  not  conclusive  of  rateability,  33. 

LICENSING  ACTS, 

valuations  for  purposes  of,  in  metropolis,  783. 

LIGHTHOUSE, 

servant  in  charge  ot,  not  rateable,  22. 
belonging  to  Board  of  Trade,  exempt,  121. 

Mersey  Dock  Board,  is  rateable,  122,  137. 
tolls  of,  not  rateable  per  se,  328,  329. 

must  be  taken  into  account  in  rating,  330. 
rateable  value  of,  how  ascertained,  331  —333. 
structural  value  of,  333. 

LIGHT  RAILWAY, 

partial  exemption  of,  in  lertain  case*,  121. 

LINE  OF  RAILWAY 

need  not  be  valued  separately  from  .station,  58,  59. 
distinction  between  running  line  and  siding,  195. 
separation  of  signals  and  signal  boxes  from,  197. 
valuation  of  roof  over,  198. 

LINN.EAN  SOCIETY, 
exemption  of,  105. 

LIQUIDATOR  OF  COMPANY, 

payment  of  rates  by,  during  winding-up,  84,  85. 
Avhether  personally  liable  for  rates,  86,  87. 
appeal  by,  against  valuation  list,  86. 

LITERATURE, 

exemption  of  societies  for  promotion  of,  103 — l(i8. 
Sec  Scientific  Societies  Act,  1843. 

LIVERPOOL, 

Union  Assessment  Acts  do  not  apply  to,  511. 
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LOCAL  GOVERNMENT  BOARD, 

orders  of,  as  to  apjiointmeut  and  i)owers  of  overseers,  517,  518. 

LOCKS, 

tolls  for  jiassint,'  through,  308. 

repairs  of,  in  what  parish  to  lie  deducted,  343,  344. 

LOCOMOTIVE  EXPENSES, 

calculation  of,  in  rating  railways,  255,  256. 

LODGER, 

distinguished  from  occupier,  26 — 28,  378. 

the  tenant  of  a  Hat,  29,  30. 
rights  of,  sul)ordinate  to  tliose  of  landlord,  26,  27,  49,  366. 

LONDON.    »S'ce  City  of  London  ;  Metropolls. 

LONDON  COUNTY  COUNCIL 

substituted  for  managers  of  metropolitan  asylums,  641,  796. 
valuation  list  to  be  sent  to  clerk  of,  641,  767,  796. 
distribution  of  list  by  clerk  of,  641,  767,  796. 
may  make  schemes  for  holding  quarter  sessions,  673. 

LONDON  GOVERNMENT  ACT,  1899, 
schemes  made  undei-,  823,  825. 

LONDON  LIBRARY, 

claim  for  exemption  of,  103. 

LONDON  QUARTER  SESSIONS, 

jurisdiction  of  assessment  sessions  transferred  to,  513,  670,  671,  796. 

appeal  to,  from  special  sessions,  669. 

chairman  and  deputy  chairman,  of,  671,  672. 

whether  chairman  of  has  casting  vote,  672. 

quorum  of,  671,  672. 

time  and  place  for  holding,  672. 

London  County  Council  may  make  schemes  for  holding,  673. 

appeal  to,  against  valuation  list,  673 — 686. 

See  Appeal  to  London  Quarter  Sessions  (against  List). 
orders  of,  as  to  proceedings  and  recognizances,  678,  769,  818. 
only  counsel  heard  at,  682,  684. 
notice  of  motion  at,  685,  820. 
orders  of,  for  production  and  inspection,  685. 
disqualification  of  justices  at,  685,  686. 
cannot  refer  apj^eal  against  list  to  arbiti'aiion,  687. 
appointment  of  valuer  by.  instead  of  arl)itrator,  688,  771. 
may  order  valuation  list  to  be  made,  689,  771. 
statement  of  case  by,  for  King's  Bench,  693. 
rertiorari  to  remove  orders  of,  693. 

LOOMS 

in  a  mill,  505,  506. 

LUNATIC  ASYLUM 

formerly  partially  exempt,  122. 

not  within  exemption  of  Crown  proj^erty,  123. 
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M. 

MACHINERY,  472—510. 

special  legislation  with  regard  to,  473,  474. 
interest  on  cost  of,  as  a  measure  of  rateable  value,  180 — 182 
what  should  be  included  in  tenant's  cajsital,  for  gasworks,  279 — 280. 
mine  must  be  valued  as  enlianced  by,  391. 
used  for  j)uuiping  mine,  389. 
formerly  rateable  as  jjersonal  pro2)erty,  474 — 476. 
machine  house  with  steelyard,  475. 
carding  machine  held  rateable,  476. 
attached  to  gasworks,  held  rateable,  477,  480 — 482. 
ironworks,  lield  rateable,  477,  478. 
docks,  478,  487. 
lead  chambers  in  chemical  works,  479. 
for  silk  weaving  not  rateable,  482.  ^ 

in  distillery,  not  rateable,  483. 
on  shipbuilding  premises,  rateable,  484. 
in  boiler  works,  485 — 487. 
for  lace  making,  487. 
in  printing  press,  493,  494,  829. 
boot  manufactory,  489 — 493. 
may  be  taken  into  account  though  not  attached  to  freehold,  488,  489. 
how,  if  not  rateable,  it  may  be  taken  into  account,  495 — 499,  826 — 830. 
expense  and  delay  involved  in  fi.xing,  498,  499. 
cost  of,  if  not  rateable,  how  far  material,  500. 
included  among  tenant's  fixtures,  501,  502. 
for  spinning  cotton  held  to  be  distrainable,  502. 
though  attached  to  freehold  may  remain  a  chattel,  482,  483,  503. 
what  will  pass  under  a  mortgage  of  land,  503 — 508. 
looms  in  a  cloth  mill,  pass  under  a  mortgage,  505,  506. 
what  annexation  of,  is  suihcient  to  make  it  jiart  of  freehold,  507 — 509. 
held  under  hire-purchase  agreement,  507,  508. 
loose  parts  of  fixed  machinery,  508,  509. 

MAGISTRATE.     See  Justices. 

MAINS.     See  Gasworks  ;  Waterworks. 

MAINTENANCE  AND  RENEWAL 

of  line  of  railway,  260,  261. 

MANCHESTER, 

Union  Assessment  Acts  do  not  apply  to,  512. 

MANDAMUS 

to  special  sessions,  549,  669. 

quarter  sessions  to  hear  appeal,  573,  608,  609. 
state  special  case,  610,  611. 
overseers  to  levy  a  rate  for  costs,  604. 

to  make  provisional  list,  661. 
parish  council  to  pay  costs,  605. 
assessment  committee  to  hear  objections,  564. 

make  provisional  list,  661. 
justices  to  issue  distress  warrant,  618,  619,  642. 
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MANUFACTORY, 

rateable  value  of,  when  not  used,  160,  161. 
effect  of  strike  on  rateable  value  of,  163,  164. 
rating  of  machinery  in.     See  Machinery. 

MARKET, 

owners  of,  rated  for  tolls,  30S,  317. 

different  classes  of  tolls,  317. 

tolls  of,  held  on  highway,  318,  319. 

when  enclosed,  320—323. 
tolls  on  cattle  or  goods  brought  into,  322. 

for  cattle  landed  and  slaughtered,  323. 
( Vjvent  Garden,  323. 

stallage  and  ^ticcage  in,  rateable,  317,  319. 
what  amounts  to  stallage,  325,  326. 
who  is  rateable  for  stallage  and  piccage  in,  326. 

MARKET  GARDEN, 

exemption  of,  under  Agrii-ultuial  Rates  Act,  113,  116. 

MARKET  VALUE 

of  public-houses,  distinguished  from  si)ecial  prices  given  by  brewers,  465, 

466. 
MARRIED  WOMAN, 

recovery  (jf  rates  from,  64,  65. 

MAYOR, 

adjourinnent  of  sessions  by,  in  absence  of  recorder,  594. 

MEADOW 

included  under  exemption  of  agricultural  land,  114. 

MERSEY  DOCKS  CASE, 

decision  in,  as  to  meaning  of  beneficial  occupation,  127,  12S,  133,  134. 

METERS, 

part  of  tenant's  capital,  of  gasworks,  279,  480. 
receipts  from  automatic,  280. 

METROPOLIS, 

definition  of,  in  Valuation  (Metropolis)  Act,  1869,    513. 

includes  city  of  London,  513,  670. 

jurisdiction  of  London  <|uarter  sessions  (jver,  670. 

schemes  under  London  Government  Act,  1899,  lelatinu  to,  823,  825. 

METROPOLITAN  BOARD  OF  WORKS 
not  rated  for  sewers,  135,  136. 
rated  for  pumping  station,  135. 
not  rated  for  bridge  free  of  toll,  17,  136,  137. 

METROPOLITAN  BOROUGH, 

overseers'  powers  transferred  to  council  of,  514,  628,  807. 
ap])uintment  of  assessment  committee  in,  628,  808. 
ai)peal  by  overseers  in,  669,  673. 
appearance  of  assessment  committee  of,  681 — 683. 
liability  of  council  of,  for  costs  of  appeal,  692. 

MILE    END,  OLD  TOWN,  CASE,  282. 
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MILITIA, 

premises  occupied  by,  exeni[)t,  97. 
house  occupied  by  sergeant  of,  24. 

MILL, 

rateable  value  of,  wlien  not  used,  160,  161. 
effect  of  strike  on  value  of,  163,  164. 
compensation  payable  to,  for  loss  of  water,  339. 
rating  of  machinery  in.     See  Machinery. 

MINE, 

rateability  of,  under  statute  of  Elizabeth,  7,  379,  380. 
rating  of,  under  Rating  Act,  1874,     7,  396,  790. 
licence  to  work,  may  involve  occupation,  41,  42,  382. 
occu])ation  of  tunnel  in,  47 — 50. 
formerly  distinguished  from  quarries,  381. 
rateability  of  property  connected  with,  381. 
risk  of  working,  formerly  made  a  ground  of  exemption,  382,  383. 
lessors  of,  not  rateable  for  rent,  384,  385,  387. 
rateable  for  dues  in  kind,  384,  387. 
receiving  smelted  ore,  not  rateal  de,  386. 
rateable,  though  profits  are  absorbed  in  rent,  128. 
not  rateable,  when  no  longer  worked,  388,  389. 
until  it  can  be  worked,  161,  389. 
no  deduction  for  cost  of  planting,  389,  390. 
must  be  valued  as  enhanced  l)y  machinery,  391. 
no  deduction  for  reneAval  of,  392,  393. 
deduction  for  repairs  of,  392. 
>Se('  also  Coal  Mines. 

MISSIOXAEY  SOCIETY. 

formerly  held  not  rateable,  129. 
unless  in  receipt  of  profit,  130. 

MOORINGS, 

exclusive  occupation  of,  .'iO,  366,  367. 

MORTGAGE, 

what  fixtures  will  pass  under,  503,  504. 

looms  in  a  mill  held  to  pass  under,  505,  506. 

loose  parts  of  fixed  machiuery  pass  undei',  508,  509. 

MUNICIPAL  CORPORATION, 
formerly  exempt,  124. 
property  held  by,  for  Crown  purposes,  is  exempt,  125. 

MUSEUM  OF  GEOLOGY, 
not  rateable,  101. 

MUSIC  (ROYAL  COLLEGE  OF) 

exemi)t  under  Scientitic  Societies  Act,  1843,     105,  107. 

NATIONAL  GALLERY 
not  rateable,  100. 

NET  ANNUAL   VALUE, 

definition  of,  in  Parochial  Assessments  Act,  1836,     150. 
Sec  Rateable  Value. 
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NEW  HOUSES, 

entry  uf,  in  .suppk'iueutal  list,  535. 

to  be  added  to  cuiieiit  rate,  55,  535,  536. 

NEW  RIVER  COMPANY, 

intake  of,  at  Hertford,  26d—-2l2. 

NEXT  PRACTICABLE  SESSIONS, 
origin  of  the  phrase,  552,  554. 
api)lied  to  special  sessions,  539,  570,  571. 

after  decision  of  assessment  committee  on  objection,  554,  571. 
what  are,  depends  on  length  of  notice  required,  571. 
i-easonable  time  for  considering  before,  572. 
what  is  a  reasonable  time  before,  572. 
King's  Bench  can  inquire  what  are,  573. 
appeal  not  heard  at,  by  consent,  573. 

entry  of  appeal  at,  wliere  notice  has  not  been  given,  574 — 576. 
where  notice  was  impossible,  576. 
NOTICE, 

publication  of,  at  church  doors,  726. 

wliere  no  church  in  parish,  794. 
method  of  counting  days  forgiving,  540,  579. 
of  poor  rate,  how  given,  520,  521. 

deposit  of  valuation  list,  520,  521. 
to  railway  and  other  companies,  of  valuation  list,  522,  634. 
of  ol)jecti(m  to  valuation  list,  time  for  giving,  outside  metropolis,  524,  554. 

contents  of,  524. 
to  whom,  524. 

before  ap])ealing,  553,  554,  561,  562. 
of  meeting  to  hear  objections,  525,  526. 
re-deposit  of  valuation  list,  529. 
objection  after  re-deposit  of  list,  530. 
meeting  to  hear  objections  after  i-e-deposit,  530. 
appeal  to  special  sessions,  540,  574. 

fronr  sjiecial  sessions,  546,  574. 
to  guardians,  of  application  for  consent  of,  519,  591. 
entry  of  appeal  at  quarter  sessions  without,  574 — 576. 
of  appeal  to  quarter  sessions,  to  whom  to  be  given,  577. 
length  of,  on  appeal  to  quarter  sessions,  579,  737. 
service  of,  579. 
contents  of,  580,  737. 

amendment  of,  at  (j^uarter  sessions,  581,  738. 
combination  of  several  appeals  under  one,  581. 
mistake  in,  582,  583. 
service  of,  on  assessment  committee,  579,  580. 

overseers  or  parish  council,  579,  580. 
to  court  of  summary  jurisdiction,  of  application  for  case,  624. 

NOTICE  (IN  METROPOLIS), 

of  deposit  of  valuation  list,  633,  765,  766. 
service  of,  by  post,  633,  636,  781. 
jjublication  of,  by  overseers,  781. 
of  objection  to  valuation  list,  636,  766. 

when  to  be  given,  636,  637. 
meeting  to  hear  olqection  to  list,  637,  781. 
re-deposit  of  valuation  list,  638,  781. 
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NOTICE  (IN  METROFOLIU)- continued. 

to  occupier  or  owner  of  alteration  in  list,  633,  639,  781. 
of  objection  to  list  after  re-deposit,  639. 

meeting  to  hear  objections  after  re-deposit,  638,  639. 

deposit  of  list  after  final  approval,  641,  767,  781. 

appeal  to  special  sessions,  667,  770,  773. 
against  totals,  678,  770. 

appeal  to  quarter  sessions,  679,  680. 

intention  to  appear  as  respondent?,  681. 
to  surveyor  of  taxes  of  appeal,  685,  820. 
of  motion  at  London  quailer  sessions,  685,  820. 

NURSERY  GROUNDS, 

exemption  of,  under  Agricultural  Rates  Act,  113,  116. 


0. 

OBJECTION  TO  VALUATION  LIST, 
before  final  apjjroval  of  list,  522 — 527. 
by  overseers  or  parish  council,  517,  518,  522,  523. 

persons  aggrieved,  523. 

owner,  523,  524. 
time  for  giving  notice  of,  524. 
contents  of  notice  of,  524. 
to  whom  notice  of,  must  be  given,  524. 
the  hearing  of,  by  assessment  committee,  525 — 527. 
evidence  need  not  be  given  on  making,  251,  526. 
need  not  be  made  by  objector  in  person,  526. 
the  hearing  of,  525,  526. 
notice  of  meeting  for  hearing,  525,  526. 
poweis  of  committee  on  heax-ing  of,  527. 
after  re-deposit,  outside  metropolis,  530. 

inside  metropolis,  639. 
the  hearing  of,  after  re-deposit,  530. 

condition  precedent  to  appeal  to  sessions,  552,  553,  555,  556. 
notice  of,  before  appealing,  553,  554. 
no  appeal  until  after  decision  on,  555,  564. 
next  practicable  sessions  after  decision  on,  555,  557. 
failure  lo  obtain  relief  on,  555,  556,  564. 

second  objection  belore  appeal  against  second  rate,  555,  556,  558. 
one  objection  only  before  appeal  against  one  rate,  557,  558. 
on  grounds  which  committee  cannot  deal  with.  559. 
as  to  assessment  of  tliird  party,  560. 
time  for  giving  notice  of,  under  Act  of  1864,  561. 
notice  of,  to  whom  to  be  given,  562. 
contents  of  notice  (,'f,  563. 
the  hearing  of,  563. 
who  may  appear  in  support  of,  564. 
no  power  to  give  costs  on  hearing  of,  564. 
adjournment  of  hearing  of,  564. 
refusal  to  hear,  564. 

amendment  of  list  and  rate  after,  564,  565. 
time  for  recovery  of  rates  after  amendment  on,  566. 
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OBJECTION  TO  VALUATION  LIST  (IN  METROPOLIS), 
by  whom  to  l)e  made,  635. 
owner,  or  lessee,  635,  794. 
surveyor  of  ta.xef^,  635,  636,  766. 
service  ami  content;-  of  notice  of,  636,  781. 
time  for  giving  notice  of,  636,  773. 
liearing  of,  when  notice  given  too  late,  637. 
time  fur  hearing,  637,  773. 

wliether  written  objection  is  sutticient,  667,  676. 
notice  of  meeting  to  hear,  637,  78L 
powers  of  committee  on  hearing  of,  637. 
whether  evidence  is  necessary  to  support,  676. 
after  re-deposit,  639. 
to  provisional  list,  657. 
appeal  from  decision  on,  to  special  sessions,  666. 

quarter  sessions,  673,  770. 
See  Appeal  to  Special  Sk,ssiox.s  in  Metropolis  ;   Appeal  to  London 
Quarter  Sessions  (again.st  List). 

OCCUPATION, 

distinguished  from  possession,  10,  11. 

bare  ownership,  11. 
of  a  house,  when  only  part  is  used,  14,  15. 
held  by  caretaker,  15,  16. 
closed  during  winter,  1:2,  13. 
furnished  liouse,  12,  16. 
destroyed  by  dedication  to  the  public,  17,  18. 
permanence  of,  not  essential  to  rateability,  19—  21 
of  temporary  buildings  during  construction  of  works,  76,  77. 
by  a  servant  or  agent,  21  — 23. 
military  officers,  24. 
workman,  of  employer's  house,  25. 
master  in  charity  school,  22. 
headmaster  of  public  school,  25,  26. 
a  licensee,  19. 
distinguished  from  tenancy  of  a  lodger,  26—28,  49. 

exclusive  enjoyment,  29,  37. 
meaning  of  exclusive,  47. 
structural  severance  not  essential  to,  31. 
of  parts  of  hereditament  separately  appropriated,  32. 
joint  and  separate,  distinguished,  32. 
does  not  depend  on  words  used  in  lease,  33,  34. 

on  covenants  as  to  payment  of  rates,  33. 
of  quays  and  berths  in  docks,  33. 
stables  in  a  railway  station,  35. 
bookstall  in  a  railway  station,  36. 
distinguished  from  exclusive  enjoyment,  37. 
an  easement,  39,  41. 
the  possession  of  common  rights,  418. 
licence  to  dig  for  minerals  may  amount  to,  40 — 41. 
when  ditferent  from  use  of  land,  43 — 45. 
of  tramways  and  way-leaves,  44,  230,  370. 
telegraph  posts  and  wires,  44,  374 — 378. 
different  strata  of  land,  46. 
a  tunnel  in  a  mine,  47. 
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OCCUPATlOii—contmued. 

of  sewage  works  on  a  sewage  farm,  50. 

a  public  toll-bridge,  50,  51. 
does  not  dej^end  upon  title,  51,  52. 
by  a  trespasser  is  rateable,  53. 
for  part  of  period  of  rate,  54 — 56,  663. 

of  advertising  stations,  67 — 71.     See  Advertising  Stations. 
a  railway,  distinguished  from  running  powers,  228 — 231. 
railway  station  used  jointly,  229,  230. 
railway  let  on  lease,  230. 
harbour,  348. 
canals  and  towing  paths,  336. 
by  means  of  floating  piers,  364,  368. 
of  moorings  in  bed  of  a  river,  366,  367. 
payment  of  rates  as  evidence  of,  354,  355. 
valuation  list  not  conclusive  of,  in  metrojiolis,  646. 
appeal  against  list  on  questions  of,  673,  674. 
may  be  disputed  on  summons  for  distress  warrant,  620 — 622. 

OCCUPIER, 

rateable  under  Statute  of  Elizabeth,  5,  6. 
distinguished  from  a  lodger,  26 — 28. 
of  quays  in  docks,  33. 

stables  in  railway  station,  35. 

refreshment  rooms  in  exhibition,  38. 

bookstall  at  a  railway  station,  36. 

box  in  theatre,  38. 

advertising  stations,  67 — 71.     See  Advertising  Stations. 
liability  of,  where  owner  contracts  to  pay  rates,  60,  61,  622. 

where  owner  is  rated,  61,  622. 
may  deduct  rates  from  rent  in  certain  cases,  61. 
must  be  regarded  as  among  possible  tenants,  153 — 155. 
of  railway  subject  to  running  jjowers,  228—231. 

station  jointly  used,  229,  230. 
of  canal,  or  towing  path,  336. 
payments  to,  which  enhance  rateable  value,  339. 
of  telegraph  wires  used  by  one  person  only,  377. 

land  subject  to  rights  of  common,  419 — 421. 
rates  on  tithes  not  recoverable  from,  431,  432. 
notice  to,  of  alteration  of  list  in  metropolis,  633,  639,  766. 

OFFICER, 

occupation  by,  in  service  of  the  Crown,  22,  24. 
quarters  of,  may  be  rateable,  97,  98. 
rateable  for  excess  of  accommodation,  99. 

OFFICES, 

house  underlet  for,  28. 
joint  and  separate  occupiers  of,  32. 
let  to  servants  of  the  Crown,  91. 
deduction  for,  of  company,  409,  410. 

OMISSION  IN  RATE, 

correction  of,  in  metropolis,  663,  664. 

ORDERS  OF  LONDON  QUARTER  SESSIONS, 

for  regiilating  proceedings  and  recognizances,  678,  769,  818. 
validity  of,  678. 
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OVERSEERS.     See  also  Overseers  in  METRoroLis. 
created  1)v  Statute  of  Elizabeth,  1,  517,  711. 
affreeuients  with,  for  })ayment  of  rates  by  owners,  61 — G5. 
rate  to  l)e  made  by,  511. 
cannot  al)andon  a  rate  after  allowance,  604. 
ai)pointnient  of,  in  rural  parishes,  517,  518. 
in  urban  districts,  517,  518. 
for  townships  in  large  parishes,  517. 
transfer  of  powers  of,  to  parish  council,  517. 

order  to,  to  make  new  valuation  list  (outside  metropolis),  518,  519. 
expense  of  list  made  by,  519. 
valuation  list  to  he  signed  by,  520. 
to  give  notice  of  deposit  of  valuation  list,  520,  521. 
must  send  list  to  assessment  committee,  521. 
objection  by,  to  valuation  list,  522. 
notice  to,  of  objection  to  valuation  list,  524,  525. 

by,  of  meeting  to  hear  objections,  525,  526. 
must  give  notice  of  re-deposit  of  list,  529. 
copy  of  list  (when  approved)  to  be  delivered  to,  532. 
when  to  make  supj^lemental  list,  534 — 537. 
appeal  by,  against  valuation  list,  outside  metropolis,  537. 
notice  to,  of  appeal  to  special  sessions,  540. 

from  special  sessions,  546. 
objection  to  list  before  appealing,  562. 
amendment  of  rate  by,  after  objection  to  list,  564,  565. 
notice  to,  of  ajapeal  to  quarter  sessions,  577 — =579. 
order  for  costs  against,  599. 
recovery  of  costs  from,  603—  605. 
right  of,  to  incur  costs,  604. 
may  be  ordered  to  rate  owners  instead  of  occupiers,  61,  62. 

OVERSEERS  (IN  METROPOLIS), 
meaning  of  the  term,  627. 

transfer  of  powers  of,  to  borough  council,  514,  628. 
valuation  list  to  be  made  and  deposited  by,  630. 
must  send  valuation  list  to  surveyor  of  taxes,  630. 
give  i^ublic  notice  of  deposit  of  list,  633. 

notice  of  alteration  in  list  to  occupier,  633,  794. 
transmit  list  to  assessment  committee,  634. 
duty  of  assessment  conmiittee  on  default  of.  634. 
objections  by,  to  valuation  list,  635,  636,  773. 
notice  to,  of  objection  to  list,  636. 
must  give  notice  of  meeting  to  hear  objections,  637,  781. 

to  occupier  of  alteration,  639,  766,  794. 
list  to  be  re-deposited  by,  638. 
notice  by,  of  re-deposit  of  list,  638,  781. 
delivery  of  list  to,  after  final  approval,  641. 
notice  by,  of  deposit  of  list  after  final  approval,  641,  767,  781. 
may  apportion  value  of  hereditament  lateable  in  parts,  644. 
refusal  of,  to  make  supplemental  list,  655. 

provisional  list,  660. 
appeal  by,  from  special  sessions,  669. 

direct  to  quarter  sessions,  673. 
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OWNEE, 

not  rateable  under  Statute  of  Elizabeth,  5,  6. 

exemption  of,  does  not  affect  rate,  6. 

distinguished  from  occupier,  11. 

effect  of  contract  with  tenant,  to  pay  rates,  60. 

rating  of,  instead  of  occupiers,  60 — 65. 

may  agree  with  overseers  to  pay  rates,  61,  63. 

of  small  houses  may  be  ordered  to  pay  rates,  61,  62,  64. 

rescission  of  order  for  rating,  64. 

rating  of,  whether  house  is  occupied  or  not,  61,  64. 

stamp  on  agreements  by,  to  pay  rates,  63,  64. 

may  be  rated,  up  to  what  rateable  value,  62. 

definition  of,  under  Poor  Hate  Assessment  Act,  1869,    64,  763. 

under  Metropolis  Management  Act,  1855,    148. 
liability  of  married  woman  as,  65. 
not  made  liable  because  occupier  is  a  pauper,  126. 
land  occupied  by,  must  be  assumed  to  be  let,  153. 
payments  to,  do  not  increase  rateable  value,  339. 
of  land  liable  for  tithes,  431. 

tithes  liable  for  rates  on  tithes,  431. 
objection  to  valuation  list  by,  523. 
appeal  to  quarter  sessions  against  rate  by,  553. 
notice  to  (in  metropolis),  of  alteration  of  list,  633,  639,  766,  794. 
objection  by,  to  valuation  list  in  metropolis,  635,  794. 
appeal  by,  to  special  sessions  in  metropolis,  666. 

London  quarter  sessions,  629,  673. 
summons  for  distress  warrant  against,  622. 

OWNEESHIP, 

distinguished  from  occupation,  11. 

of  land  dedicated  to  the  public,  17,  18. 

may  affect  the  question  of  occupation,  48,  49. 

OXFOED  UNIVEESITY, 
rateability  of,  92. 

measure  of  value  of  buildings  belonging  to,  178,  179. 
barge  belonging  to  boat  club  of,  386. 


PANNAGE  AND  HEEBAGE,  413. 

PAEISH, 

boundary  of,  on  banks  of  a  river  or  sea-shore,  315,  346,  756. 

evidence  of  usage  as  to  boundary  of,  354,  355. 

overseers  can  only  rate  land  within,  617,  620. 

Union  Assessment  Acts  applied  to,  not  in  union,  516. 

large,  divided  into  townships,  517. 

extra-parochial  places  added  to,  756. 

PAEISH  COUNCIL, 

transfer  of  powers  of  vestry  to,  62. 
liability  of,  for  rates  on  allotments,  66. 
appointment  of  overseers  by,  517. 
powers  of  overseers  transferred  to,  517. 
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PARISH  COUNCIL— co7itinued. 

consent  of,  to  expense  of  making  valuation  list,  519. 
notice  to,  of  objection  to  valuation  list,  525,  562. 
notice  to,  of  ajjpeal  to  special  sessions,  540. 

from  sjiecial  sessions,  546. 

against  rate  to  quarter  sessions,  577 — 579. 
order  for  costs  against,  599. 
right  of,  to  incur  costs  in  defending  appeal,  604. 
recovery  of  costs  from,  604,  605. 

PARISH  MEETING, 

transfer  of  powers  of  vestry  to,  62. 

overseers  to,  517. 
appointment  of  overseers  by,  517. 
notice  to,  of  appeal  to  special  sessions,  540. 

c^uarter  sessions,  577 — 579. 
consent  of,  to  expenditure  by  parish  council,  605. 

PARK, 

not  rateable  if  dedicated  to  the  public,  17,  18,  146 — 148. 
not  exempt  as  agricultural  land,  114. 

PAROCHIAL  PRINCIPLE, 

meaning  of,  in  rating  railways  and  canals,  201,  203,  696. 
modification  of,  in  second  Tilehiirst  Case,  206 — 210. 
not  applied  to  branch  line  worked  at  a  loss,  213,  696. 

used  as  a  "feeder,"  213,  216,  217,  701—703. 
application  of,  to  canals,  341,  342,  697. 
repairs  of  canal  deducted  in  accordance  with,  343. 

lock,  not  deducted  in  accordance  with,  343. 
application  of,  to  docks,  357,  358. 
applied  to  tramways,  372. 

inconsistent  with  rating  branch  line  on  contributive  value,  695. 
application  of,  to  railways  and  canals  distinguished,  700,  701. 
based  on  a  confusion  between  profits  and  value,  698,  699. 
inapplicable  to  unprofitable  branch  line,  701 — 703. 
wrongly  applied  to  main  line  with  unprofitable  branches,  704 — 707. 
inconsistent  with  rating  of  stations,  708 — 710. 

PARSON, 

rateable  under  Statute  of  Elizabeth,  4,  5. 
means  the  rector  of  a  church,  426. 
no  deduction  from  tithes  for  services  of,  443 — 445. 
See  also  Tithes. 

PARSONAGE, 

no  deduction  from  tithes  for  rebuilding,  441. 

"  PASSIVE  RESISTANCE," 

no  defence  to  summons  for  distress  warrant,  617. 

PASTURE, 

included  under  exemj^tion  of  agricultural  land,  113,  114. 
common,  who  is  occupier  of,  419 — 422. 
rateable  value  of  common,  422-  425. 

PAUPER, 

may  be  excused  from  paying  rates,  126,  721. 
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PENGE 

not  included  witliin  "  metropolis,"  513. 

PERMANENCE, 

whether  essential  to  create  rateability,  19. 

PERSONAL  PROPERTY, 

formerly  rateable  under  Statute  of  ElizaVieth,  2—4. 
exempt  since  1840,   4. 
machinery  rateable  as,  474 — 477. 
See  Machinery. 

PICCAGE,  317,  326. 
See  Market. 

PIER, 

on  sea-shore,  347. 

enhanced  by  right  to  take  tolls,  350. 

floating  in  the  Thames,  364. 

PIPES, 

occupation  of  land  by  means  of,  40,  47,  263,  264. 
use  of,  may  be  merely  an  easement,  265 — 267. 

PLANT.     See  Machinery. 

PLANTATION, 

rating  of,  under  Statute  of  Elizabeth,  411,  412. 

Rating  Act,  1874,   413,  414,  789. 
PLATFORM, 

valuation  of,  as  part  of  station,  197. 

PLYMOUTH, 

Union  Assessment  Acts  do  not  apply  to,  512. 

POLICE, 

propertj'  occupied  for,  not  rateable,  90,  93,  94. 
quarters  occupied  by,  may  be  rateable,  97 — 99. 
rate  in  metropolis,  rating  of  ambassadors'  houses  to,  73. 

POLL  AT  ELECTION, 

exemption  of  room  used  for,  125. 

PONTOON, 

occupation  of  land  by  means  of,  365. 
land  enhanced  in  value  by,  363. 

POOR  RATE, 

a  personal  charge  in  respect  of  land,  6. 
recovery  of,  6,  7. 

meaning  of,  in  Lands  Clauses  Consolidation  Act,  80,  81. 
publication  of,  at  church  doors,  520,  521. 
inspection  and  taking  copies  of,  521. 
allowance  of,  by  justices,  711,  762. 
payment  of,  by  instalments,  762. 
See  also  Rate. 

POSSESSION, 

distinguished  from  occupation,  10,  ]  1,  48,  49. 

of  land,  under  licence  to  dig  for  minerals,  40 — 43. 

without  title  may  amount  to  occupation,  52. 
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POST  (FOR  TELEGRAPH  WIRES), 

occuijation  of  land  by  means  of,  44,  374 — 377. 

POSTMASTER-GENERAL, 

special  provisions  as  to  rating  of,  102. 
no  means  of  recovering  rates  from,  102. 

POST  OFFICE, 

not  rateable,  91. 

PRACTICE, 

validity  of  rules  as  to,  at  quarter  sessions,  584 — 586. 

at  (quarter  sessions,  jurisdiction  of  King's  Bench  over,  585,  594,  595. 

rules  of  London  (quarter  sessions  for  regulating,  678,  769,  818. 

PRINTING  PRESS, 

rateability  of  machinery  in,  493,  494,  829. 

PRISON, 

not  rateable,  95. 

farm  held  with,  is  rateable,  95. 

quarters  of  officer  in,  when  rateable,  98,  99. 

PROFIT, 

making  of,  renders  law  courts  rateable,  95. 
not  essential  to  beneficial  occupation,  128,  139. 
absence  of,  does  not  exemj^t  board  school,  138. 

does  not  exemjit  sewage  works,  139,  140,  142. 
to  be  distinguished  from  value  of  canal,  698,  699. 
is  not  the  measure  of  rateable  value,  164,  296,  297,  703,  704. 
is  not  necessary  to  existence  of  rateable  value,  164. 
may  increase  rateable  value,  165 — 168. 
of  occupier  is  not  the  measure  of  rateable  value,  168,  169. 
on  premises  to  which  monopoly  is  attached,  169. 
when  evidence  of,  is  admissible,  170 — 172. 
of  race-course,  171. 

refreshment  room  at  railway  station,  171. 

chalk-pit,  172,  400. 

pidilic-houses.     See  Public-house. 

wharves,  360. 
effect  of  statutory  restrictions  on,  172,  240,  247,  301. 
diversion  of,  from  occupier,  173,  248,  249,  344. 
earned  on  railway  must  be  taken  into  account,  189 — 191. 
from  use  of  a  spiing  for  waterworks,  268. 
derived  from  intake  from  river,  269 — 272. 
of  gas  company  must  be  taken  into  account,  272 — 275. 
restriction  on,  where  waterworks  belong  to  local  authority,  291 — 293,  300. 
if  none  is  made,  waterworks  formerly  held  not  rateable,  295,  296. 
absence  of,  from  common  pasture,  425. 

PROHIBITION, 

against  hearing  of  appeal  at  quarter  sessions,  572,  609. 

PROPERTY  TAX.      See  Income  Tax. 
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PROPRIATIONS  OF  TITHES,  5,  426. 
See  Tithes. 

PROVISIONAL  LIST, 

only  made  in  metropoli?^,  655. 

sanimaiy  of  isrocedure  relating  to,  655,  656. 

conditions  precedent  to  the  making  of,  648,  649. 

structural  alteration  not  necessary,  649. 

change  of  circumstances  necessary  for,  651 — 654. 

making  of,  in  consequence  of  inaccurate  return  by  occupier,  653. 

within  what  time  alteration  must  take  place,  654. 

powers  of  assessment  committee  on  revision  of,  657. 

operatioii  of,  during  what  period,  657 — 659. 

efte.ct  of,  659. 

does  not  affect  totals,  677,  777. 

repayment  where  entry  in,  is  too  high,  659. 

refusal  of  overseers  to  make,  660. 

no  appeal  against,  656. 

means  of  disputing  validity  of,  662. 

whether  removable  by  certiorari,  663. 

PUBLIC-HOUSE, 

the  existence  of  the  licence  must  be  taken  into  account,  451 — 453. 

if  tied,  must  be  valued  as  if  free,  453,  454. 

rent  for  tied  house  not  the  measure  of  value  of,  454. 

ditficulty  in  valuing,  when  tied,  458. 

evidence  of  profits  made  in,  when  admissible,  454. 

case  of  Dodds  v.  South  Shields  as  to  rating  of,  455 — 458. 

Oartirrujht  v.  Sculcoates  Union  as  to  rating  of,  458 — 463. 
profits  of,  may  be  proved  in  exceptional  cases,  456,  457,  461. 
evidence  of  trade  done  in,  is  admissible,  460,  461. 
profits  made  in,  must  affect  rateable  value,  462. 
occupier  of,  whether  compellable  to  disclose  his  books,  461,  462. 
competition  of  brewers  to  become  tenants  of,  464,  465. 
special  jjrices  and  market  value  of,  465,  466. 
goodwill  of,  467—  469. 

partly  dependent  on  position,  468. 
entry  of,  in  supplemental  list  in  metropolis,  651. 

PUBLIC  PURPOSES, 

occupation  for,  is  rateable,  89. 

unless  the  occui)ation  is  for  the  Crown,  92,  93,  132. 
j)roperty  maintained  for,  out  of  Crown  funds,  100,  101. 

held  for,  formerly  not  rated,  130 — 132. 
park  dedicated  to,  is  not  rateable,  146 — 148. 
gas  and  waterworks  held  for,  289 — 306. 
bridge  tolls  devoted  to,  315. 

PUBLIC  SCHOOLS, 

method  of  valuing,  179,  180,  183. 

PUMPING  STATION  (FOR  SEWAGE) 
is  rateable,  135,  140—142. 

PUTNEY  BRIDGE 

not  rateable,  when  free  of  toll,  17,  136,  137. 
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Q. 

QUARK  Y, 

occupation  of,  distinguished  from  right  to  work,  4(i,  41. 
formerly  distinguished  from  mine,  381. 

QUARTER  SESSIONS.     See  also  Appeal  to  Quartek  Sessioxs  ;  Appeal 
FROM  Special  Sessions  ;  Ne.xt  Practicable  Sessions. 

distinguishe'l  from  general  sessions,  568,  569, 

for  (quarter  sessions  borough  lield  before  recorder,  569. 

for  county  have  jurisdiction  OA-er  other  boroughs,  569. 

dates  for  holding,  in  counties  and  boroughs,  569. 

adjournments  of,  569,  570. 

considered  in  law  as  one  day,  570,  600. 

in  Sussex,  570. 

notice  of  appeal  to  county  instead  of  Ijorough  sessions,  582,  583. 

validity  of  rules  of  practice,  at,  584—586,  594. 

may  Ije  held  before  two  justices,  594. 

chairman  of,  has  no  casting  vote,  594. 
except  at  assessment  session-s,  671. 

quorum  of,  at  London  quarter  sessions,  671,  672. 

if  ec^ually  divided,  must  adjourn  appejil,  594. 

adjournment  of,  distinguished  from  adjournment  of  ai)iieal,  595. 

may  alter  order  during  continuance  of  same  sessions,  594,  599,  600. 

subsequent  sessions  cannot  alter  order  of,  600. 

visitatorial  jurisdiction  of  King's  Bench  over,  573,  594,  595 

powers  of  King's  Bench  over,  on  ([uestions  of  jurisdiction,  608,  609. 

time  for  applying  for  certiorari,  outside  metropolis,  609. 

in  metropolis,  693. 

cannot  be  compelled  to  state  case  for  King's  Bench,  610,  611. 
See  Case  for  King's  Bench  Division. 

enforcement  of  oiders  of,  by  King's  Bench,  741 . 

appeal  to,  again.st  certificate  given   under  Scientific  Societies  Act,  1843, 

rateability  of  buildings  occupied  by.     See  Law  Courts.  728,  729. 

QUARTER  SESSIONS  BOROUGH.     See  Borough. 

QUARTERS 

of  military  and  police  officers,  when  rateable,  97 — 100. 

QUAYS, 

who  is  occupier  of,  33. 

tolls  payable  for  goods  landed  on,  349. 

enhancement  of  value  of,  by  tolls,  351,  352. 

QUINQUENNIAL  LIST.     See  also  Valuation  List  (in  Metropolis). 
in  what  years  to  be  made,  626,  630. 
summary  of  procedure  relating  to,  626,  627. 
commencement  and  duration  of,  641,  774,  775. 
effect  of  pending  appeals  on,  641,  642. 
appeal  against,  to  special  sessions,  665,  666. 

London  quarter  sessions,  665,  666. 
See  Appeal   to    Special    Sessions    in    Metropolis  ;     Appeal    to 
London  Quarter  Sessions  (against  List). 
QUORUM 

of  assessment  committee,  744. 

London  quarter  sessions,  671,  672. 
other  quarter  sessions,  594. 
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R. 


RACE-COUESE, 

rateable  value  of,  liow  tested,  170,  171. 

RAGGED  SCHOOL, 
exemption  of.  111. 

difficult)-  of  applying  Parochial  Assessments  Act  to,  188,  189,  695-710. 
general  principles  for  rating,  189 -192.  ,     loa 

jurisdiction  of  Railway  and  Canal  Commission  over  appeal  as  to,  18.). 
profits  earned  on,  must  be  taken  into  account,  189—191. 
in  rating,  no  allowance  to  he  made  for  goodwill,  191. 
enhancement  of  value  of,  by  rails  and  sleepers,  192. 
stations  treated  as  indirectly  productive  of  profit,  193,  194,  i.j.. 
station  need  not  be  separately  valued  in  rate,  59. 

See  also  Station. 
distinction  between  running  line  and  siding,  195,  196. 
separate  valuation  of  signal  boxes,  179. 
goods  depots  and  warelu)uses  adjoining,  198. 
advertisement  hoardings  on,  199. 
bookstall  at  station,  36,  199. 
refreshment  rooms  at,  171,  199. 

ar.portionment  of  value  of  line  between  several  parishes,  20l   i-Ol 
the  "parochial  principle"  laid  down  in  the  Cvoijdon  Case,  203-2U6,  bJb. 
working  of,  distinguished  from  canals,  700,  701. 
local  and  general  expenses  distinguished,  210—212. 
expenses  of  branch  line  of,  how  dealt  with,  209—212 
maintenance  of  permanent  way  in  each  parish  to  be  deducted  209,  210. 
working  expenses  of,  increased  by  causes  outside  the  parish,  211. 
branch  line,  worked  at  a  loss,  212,  223,  701—703. 
line  worked  under  a  guarantee,  212,  214. 

rent  paid  for  a  branch  as  evidence  of  value,  212,  216,  701—703. 
value  of  branch  as  a  "feeder"  to  the  main  line,  212,  216-218. 
rent  in  perpetuity,  as  evidence  of  value,  220,  221,  703. 
occupied  with  dock  worked  at  a  loss,  224. 
value  of,  as  a  link  between  other  lines,  225-227. 
running  powers,  how  distinguished  from  occupation,  228-230. 

Kee  ft«.so  Running  Powers.  or.  o.r.    oiq 

struck  with  sterilitv,  by  creation  of  running  powers,  239,  24b-24S. 
no  deduction  from  value  of,  for  cost  of  obtaining  Act,  248. 
wdiether  deduction  for  loss  on  branch  should  be  made,  202,  203,  <04--08. 
summary  of  valuation  of  running  line,  250. 
proof  of'gross  receipts  of,  by  affidavit,  250. 
rateable  value  must  be  based  on  actual  receipts  of,  251. 
Government  duty  chargeable  on,  252. 
terminals  to  be  spread  over  line  of,  252,  253. 
deduction  from  receipts  of,  for  cartage  and  delivery,  252. 
measurement  of  mileage  on,  253. 
deduction  for  working  expenses  of,  255,  256. 
income  tax,  256,  257. 
stations,  257. 
tenant's  profits  on,  257  —259. 
tenant's  capital  for  working,  25S. 

[  43  ] 


INDEX. 

R  A ILW  AY— contin  ued. 

maintenance  and  renewal  of  line  of,  260,  261. 
deduction  for  rates,  256. 
occuijation  of  stables  at  station,  35. 
telegraph  posts  by  side  of,  44,  49. 
wharves  let  to  railway  conijiany,  173,  174. 

RAILWAY  AND  CANAL  COMMISSION, 
appeals  may  be  referred  to,  189. 

RAILWAY  COMPANY, 

nqtice  to,  of  assessment  in  valuation  list,  522,  634,  755. 

RATE,      iiee  also   Appeal  to   Quarter    Sessions  ;     Appeal   to   Special 
to  be  made  by  overseers,  1,  2,  511.  Sessions. 

allowance  of,  by  justices,  711,  762. 
cannot  be  altered  after  allowance  by  justices,  except  in  special  cases,  54. 

abandcjned  by  overseers,  604. 
occuimtion  durint;;  part  of  period  of,  54,  535,  663. 
entry  of  new  buildings  in,  55. 
commencement  of  period  of,  55,  762. 
exact  amount  of,  must  be  demanded,  56. 
demand  of,  from  non-resident  occupier,  758. 

company,  758. 
must  follow  the  valuation  list  in  force,  533,  642,  643. 
publication  of,  at  church  doors,  520,  521. 

where  no  church  in  parish,  794. 
inspection  and  taking  copies  of,  521. 
no  appeal  against,  to  special  sessions  in  metropolis,  646. 
appeal  against,  to  special  sessions  outside  metropolis,  538. 

See  Appeal  to  Special  Sessions  against  Rate. 
amendment  of,  after  objection  to  list,  564. 
repayment  of,  after  objection  to  list,  565,  566. 
payment  of,  pending  appeal,  583,  719. 
repayment  of,  when  quashed  Ijy  sessions,  584,  719. 
jpower  to  amend  or  quash  on  appeal,  541,  592 — 594,  718. 
amendment  and  repayment  of,  after  arljitration,  596,  597. 
clerical  error  in,  in  metropolis,  644,  663,  782. 
form  of,  in  metropolis,  785,  815,  818. 

outside  metropolis,  726,  815,  817. 
l)ayment  of,  by  instalments,  762. 
recovery  of,  by  distress,  7,  616,  617,  712. 

See  Distress  Warrant  ;  Summons  for  Distress  Warrant. 
consolidation  of  proceedings  for  recovery  of,  743. 
payment  of,  as  evidence  of  occujiation,  354,  355. 

RATEABLE  VALUE, 

not  affected  where  landlord  compounds,  61. 
equivalent  to  "net  aanual  value,"  151. 
definition  of,  in  Parochial  Assessments  Act,  1836,     151. 
Valuation  (Metropolis)  Act,  1869,     152. 
measured  by  estimate  of  rent,  before  1836,    152. 
in  estimating,  land  must  be  assumed  to  be  let,  153. 

actual  occupier  must  l>e  considered  as  tenant,  153. 

[  -14] 


INDEX. 

RATEABLE  YALVE— continued. 

rent  actualh'  paid  is  not  tlie  measure  of,  155. 

how  calculated  from  rent  paid  l)y  weekly  tenants,  156,  157. 

measured  by  existing,  not  future,  value,  158. 

is  the  value  of  land  in  its  existing  state,  158,  159,  399,  404. 

to  a  tenant  from  year  to  yeai-,  160. 
measured  by  rent,  not  profits,  164,  296,  297,  399. 
existence  of  profit  not  necessary  to,  164. 

may  be  increased  by  o}3portunit3'  of  making  proHt,  165 — 168,  191. 
is  not  measured  by  profits  of  particular  occupier,  168,  169. 
when  evidence  of  profits  can  be  given  to  show,  170 — 172. 
how  aft'ected  by  statutory  restrictions  on  profit,  172. 
interest  on  structural  value  as  a  measure  of,  175 — 178. 
of  machinery  and  plant,  180 — 182. 
contractor's  test  as  a  measure  of,  182. 
statutable  deductions  to  arrive  at,  186,  391,  392. 
no  deduction  for  rent  in  arriving  at,  409,  410,  707,  708. 
deduction  of  tithe  from  rent  of  land  in  estimating,  432. 
enhancement  of,  by  machinery  not  in  itself  rateable,  495 — 498. 

RATES  AND  TAXES, 

deduction  for,  from  weekly  rents,  156. 
in  rating  railway,  256. 

gas  and  waterworks,  276,  289. 

canals,  344. 

tithes,  440,  441. 
payments  in  lieu  of  tithes  I'ree  of,  436,  437. 
valuation  list  conclusive  i'or,  in  metropolis,  645. 
efifect  of  tenant's  covenant  to  pay,  on  rateability,  33. 
deduction  of  special  drainage  rates,  174,  175. 

RATEPAYER, 

meaning  of,  in  metropolis,  629,  794. 

objection  by,  to  valuation  list  in  metropolis,  G35,  766. 

appeal  by,  to  special  sessions,  666. 

London  (|uarter  sessions,  673. 

REBUS  SIC  STANTIBUS, 

rateable  value  to  be  estimated,  158,  159,  404,  405. 

RECEIVER, 

liability  of,  in  winding-up  company,  83,  84. 

RECOGNIZANCES, 

on  appeal  from  special  sessions,  547,  548. 

on  case  stated  for  King's  Bench  by  quarter  sessions,  611. 

on  summons  for  distress  warrant,  624. 
orders  of  London  quarter  sessions  as  to,  678,  769,  818. 
on  appeal  to  special  sessions  in  metropolis,  667,  818. 

to  London  quarter  sessions,  680,  818. 
substitution  of  new,  for  defective  recognizance,  739. 

RECORDER, 

appeal  to,  in  quarter  sessions  borough,  566. 

against  rate  in  city  of  London,  646. 
adjournment  of  sessions  in  the  absence  of,  594. 
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RE-DEPOSIT  OF  VALUATION  LIST, 

when  necessary  after  alteration  of  list,  529. 
notice  of,  outside  metropolis,  529. 
notice  of,  in  metropolis,  G38,  639. 

meeting  to  hear  oljjections  after,  529,  530,  638. 
objections  to  list  after,  outside  metropolis,  530. 

inside  metropolis,  639. 
alteration  of  list  after,  in  metropolis,  639. 

REFORMATOEY 
is  rateable,  96. 

REFRESHMENT  ROOMS, 
in  exhibition,  38. 

at  railway  station,  separate  valuation  of,  58. 
profits  as  evidence  of  rateable  value  of,  171. 
who  is  rateable  for,  199. 

RELIGIOUS  WORSHIP, 

exemption  of  buildings  appropriated  to,  109,  110. 

RENEWALS, 

deduction  for,  186,  260. 

no  deduction  for,  in  mines  or  brickfields,  392,  393. 
in  cemetery,  408. 
RENT, 

land  owner  not  rateable  for,  under  Statute  of  Elizabeth,  5,  6. 

deduction  of  rates  from,  in  certain  cases,  61. 

estimate  of,  as  a  measure  of  rateable  value,  152. 

actually  paid  is  not  the  measure  of  value,  155. 

paid  by  weekly  tenants,  deductions  from,  156,  157. 

deductions  from,  for  rej^airS:  etc.,  186,  260. 

tithes  must  be  deducted  from,  151,  432. 

aff'ected  l)y  trade  j^rofits,  164,  165. 

by  facilities  for  trtide,  191,  221,  222,  459—462. 

of  a  branch  line  of  railway,  212,  216,  220,  701—703. 
station  let  at  more  than  existing  value,  241. 

no  deduction  for,  in  ascertaining  rateable  value,  175,  374,  409,  410,  707,  708. 

of  tied  public-houses,  not  the  measure  of  value,  453,  454. 

as  evidence  of  value  of  a  race- course,  171. 

REPAIRS, 

deduction  for,  from  rent,  186,  260. 
of  railway,  260. 
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gasworks  and  waterworks,  276, 
tramways,  373. 
canal,  343,  344. 
mines,  393,  394. 

RESERVOIR, 

cost  of,  at  Vyrnwy,  177,  288,  304. 
constructed  for  future  requirements,  287,  288. 

RESPITE  OF  APPEAL  TO  QUARTER  SESSIONS, 
wliere  no  notice  has  been  given,  574 — 576. 

notice  has  been  given,  576. 
from  special  sessions,  where  notice  has  not  been  given,  546. 
to  subsequent  sessions,  595. 
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RESPONDENTS, 

order  for  costs  against  several,  599.     t>ee  also  Costs. 
api)earance  by,  at  London  (quarter  sessions,  681. 
of  assessment  committee  as,  590,  591. 

as,  in  metropolis,  681 — 683. 
case  to  be  stated  by,  at  London  quarter  sessions,  683. 

RETORTS, 

in  gasworks,  rateable,  480. 

RETROSPECTIVE  RATE, 
when  valid,  619. 

RIVER, 

occui5ation  of,  wlien  made  navigable,  336. 

rating  of  weir  in,  337. 

boundary  of  parish  on  bank  of  river,  346,  347,  756. 

moorings  in  bed  of,  366. 

steamboat  pier  in,  364. 

Oxford  University  barge  in,  368. 

ROLLING  STOCK, 
depreciation  of,  255. 
present  value  of,  to  form  part  of  tenant's  capital,  257,  258. 

ROYAL  ACADEMY 

not  rateable,  100. 

ROYAL  COLLEGE  OF  MUSIC, 
exemption  of,  105,  107. 

RULES, 

validity  of,  as  to  practice  at  sessions,  540,  541,  584 — 586,  594. 
of  London  quarter  sessions,  678,  769,  818. 

RUNNING  POWERS, 

summary  of  decisions  as  to  lines  subject  to,  244 — 246. 
how  distinguished  from  occupation,  228 — 231. 
mutual  exercise  of,  toll  free,  233,  234. 
granted  for  tolls  less  than  the  true  value,  238. 
over  dock  property,  toll  free,  239,  245,  246. 

RURAL  PARISH, 

churchwardens  no  longer  overseers  in,  517. 

powers  of  overseers  in,  transferred  to  parish  council,  517. 

who  is  entitled  to  notice  of  appeal  in,  577,  578. 


s. 

SALEABLE  UNDERWOODS, 

rateable  under  Statute  of  Elizabeth,  7. 
how  distinguished  from  timber,  411,  412. 
rating  of,  under  Rating  Act,  1874,    413. 
enhanced  in  value  by  sporting  rights,  413,  414. 
partial  exemption  of,  from  sanitary  rates,  415. 
not  included  under  "agricultural  land,"  415. 
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SALVATION  ARMV, 

preinises  occupied  Ijv,  111. 

SANDOWN  PARK, 

method  of  valuing,  171. 

SCHOOL, 

maintained  hv  Coniniittee  of  Council  on  Education,  100. 
exemption  of  Sunday  and  ragged  schools.  111. 
voluntary  .school,  e.vempt,  111,  120. 
belonging  to  school  board  is  rateable,  137,  138. 
is  not  "  struck  with  sterility,"  139. 
school  board  as  possible  tenants  of,  140. 
interest  on  capital  value  of,  184,  IB.'i. 
previous  decision  as  to  rating  of,  301. 

SCHOOLMASTER, 

when  rateable  for  school-house,  22,  25,  26. 

SCIENTIFIC  SOCIETIES  ACT,  1843,    103-108. 
transfer  of  administrative  business  under,  103,  104. 
conditions  of  exem])tion  under,  104. 
societies  exempt  under,  104 — 106. 
the  meaning  of  "  voluntary  contributions,"  106. 
division  of  money  among  members  of  society,  107. 
effect  of  barrister's  certificate,  108. 
time  for  appealing  against  certificate,  108,  729. 

SEA-SHORE, 

boundary  of  parish  on,  346,  347,  756. 

SECRETARY  OF  STATE  FOR  WAR, 
property  acquired  by,  102. 

SECURITY  FOR  COSTS 

at  special  sessions  in  metropolis,  667,  818. 
London  quarter  sessions,  680,  818. 

SERVANT, 

occupation  of,  is  that  of  his  master,  21 — 23,  25. 

SERVICE  FRANCHISE, 

occupation  for  purposes  of,  23,  24. 

SESSIONS.     See  Assessment    Sessions  ;    Quarter    Sessions  ;    Special 

Sessions. 
SEWAGE  FARM, 

exemption  of,  as  agricultural  land,  114. 

SEWAGE  WORKS, 

occupation  of,  on  a  sewage  farm,  50. 

held  to  be  rateable,  134,  140—142. 

how  distinguished  from  sewers,  142,  143. 

^v^ong  principle  of  valuation  formerly  applied  to,  153. 

SEWERS, 

formerly  held  not  rateable,  134,  135. 

held  ratealile,  when  in  a  raised  embankment,  142. 

rateable,  when  partly  underground,  143. 

when  they  do  not  convey  sewage  by  gravitation,  142,  143. 
rateability  of  ordinary  underground  sewers  discussed,  143 — 146. 
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SEWERS  (COMMISSIONERS  OF), 
deduction  for  rates  made  by,  157. 

SHAFTING, 

generally  regarded  as  rateable,  490,  494,  497. 

SHIPBUILDING  YARD, 

rateability  of  machinery  in,  484. 

SHIPS 

formerly  rated,  4,  309. 

SHOOTING.    See  Sporting  Rights. 

SHOP, 

must  be  valued  as  such,  191. 

goodwill  of,  469,  470. 

rating  of,  when  closed  during  winter,  12. 

SIDING, 

how  distinguished  from  running  line,  195,  196,  197. 

SIGNALS  AND  SIGNAL  BOXES, 

whether  valued  separately  from  running  line,  197. 

SILK-WEAVING  MACHINES 

not  rateable,  though  fixed,  482. 

SLEEPERS, 

enhancement  of  value  of  railway  by,  192. 

SOLICITOR, 

payment  of  costs  of,  by  guardians,  607,  742. 

SOUTHAMPTON, 

Union  Assessment  Acts  do  not  ap^jly  to,  511,  512. 

SOUTH  HORNSEY 

added  to  metropolis,  513,  514. 

SPECIAL  CASE.     See  Case  for  King's  Bench  Division. 

SPECIAL  SESSIONS  (IN  METROPOLIS), 
appeal  to,  on  what  grounds,  665,  666. 
no  appeal  to,  against  rate,  666. 

provisional  list,  656. 
See  also  Appeal  to  Special  Sessions  in  Metropolis. 
time  for  holding,  666,  667,  773. 
statement  of  case  for  King's  Bench  by,  668. 
apjjeal  from,  to  London  quarter  sessions,  669. 
inanilumus  to,  on  refusal  to  hear  appeal,  669. 

SPECIAL  SESSIONS  (OUTSIDE  METROPOLIS). 

See  also  Appeal  to  Special  Sessions  ;  Appeal  from  Special 
Sessions. 
time  for  holding,  539. 
powers  of,  on  appeal  against  rate,  541. 
statement  of  case  for  King's  Bench  by,  542,  543. 
are  not  a  court  of  summary  jurisdiction,  543 — 545. 
appeal  from,  to  quarter  sessions,  under  what  Act,  543. 

See  Appeal  from  Special  Sessions. 
decision  of,  is  not  an  "oi-der"  within  Summary  Jurisdiction  Acts,  545. 
mandamus  to,  on  refusal  to  hear,  549. 
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SPOIL, 

use  of  land  for  deposit  of,  Avhethei'  rateable,  46. 

SPORTING  RIGHTS, 

rating  of,  under  Rating  Act,  1874,    7,  8,  416. 
a,L,aicultural  land  enhanced  in  value  by,  114. 
woodlands  enhanced  in  value  by,  414. 
formerly  not  rated,  when  severed  from  occupation,  415. 

unless  occupier  received  rent  for  it.  416. 
exclusive  enjoyment  of,  whether  necessary,  417. 

STABLES, 

occupier  of,  in  railway  station,  35. 
connected  with  tiamways,  373. 

STALLAGE,  317,  325. 
See  Market. 

STAMP 

on  agreement  by  owner  to  pay  rates,  63,  64. 

STATION  (RAILWAY), 

regarded  as  indirectly  productive  of  profit,  193. 
need  not  be  valued  separately  in  rate,  58. 
deduction  from  profits  of  line  for,  193,  194,  257. 

for,  must  inclu<le  rates  thereon,  195. 
how  distinguished  from  running  line,  195,  196. 
rateable  value  of,  how  ascertained,  197. 
valuation  of  roof  of,  198. 
bookstalls  at,  36,  199,  200. 
advertisement  hoardings  at,  199. 
refreshment  rooms  at,  171,  199. 
value  of,  when  let  for  more  than  true  value,  241. 
rating  of,  in  connection  with  the  parochial  principle,  708 — 710. 

STEAM  ENGINES.     See  Machinery. 

STEELYARD, 

rating  of  house  containing,  475. 

STOCK-IN-TRADE, 

inhabitant  formerly  rateable  for,  3,  4. 
exemption  of,  .^ince  1840,    4,  727. 

STONE.     See  also  Quarry. 

licence  to  dig,  may  involve  occupation,  40-  43. 

STONEHOUSE  (EAST), 

Union  Assessment  Acts  not  to  apply  to,  511. 

"STRUCK  WITH  STERILITY," 
meaning  of  the  phrase,  139,  246. 
board  school  cannot  be  said  to  be,  139. 
railway  subject  to  running  powers,  239,  246—248. 

STRUCTURAL  SEVERANCE 

not  essential  to  separate  occupation,  31. 

STRUCTURAL  VALUE, 

interest  on,  as  a  measure  of  rateable  value,  175,  176. 
distinguished  from  cost,  176. 
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STEUCTURAL  Y ALVE— continued. 

of  property  acquired  under  compulsory  powers,  177. 

university  and  college  buildings,  179,  180,  183. 

college  chapels,  179,  180. 

niacliinery  and  plant,  180 — 182. 
l^ercentage  on,  applied  to  jnivate  property,  182. 

property  of  puV)lic  bodies,  184 — 186. 
of  raihvay  station  built  on  arches,  197. 

indirectly  productive  portions  of  gas  and  waterworks,  284,  285. 

intake  of  New  River  Company,  269 — 272. 

works  constructed  for  future  requirements,  287,  288. 

waterworks  belonging  to  local  authorities,  177,  304,  305. 

a  lighthouse,  333. 

SUMMARY  JURISDICTION  (COURT  OF), 
definition  of,  544. 

statement  of  case  for  King's  Bench  Division  by,  542,  543. 
does  not  include  special  sessions  hearing  appeal  against  rate,  544,  668. 
conviction  or  order  of,  545. 

SUMMONS  FOR  DISTRESS  WARRANT, 

jurisdiction  of  justices  (^n  hearing  of,  616 — 623. 
statement  of  case  for  King's  Bench  on  hearing  of,  616,  624. 
"  passive  resistance  "  on  hearing  of,  617. 
tender  of  part  of  rate  on  hearing  of,  618. 
rate  may  be  shown  to  be  a  nullity  on,  618. 
proof  of  rate  on  hearing  of,  619. 

demand  of  rate,  on  hearing  of,  619. 
on  hearing  of,  non-occupation  may  be  shown,  620,  621. 
beneficial  occupation  cannot  be  disjiuted  on,  621,  622. 
defendant  may  show  that  he  is  only  a  servant,  621,  622. 
special  exemption  cannot  be  relied  on,  622,  623. 
appeal  from  decision  on,  to  quarter  sessions,  623. 
statement  of  case  for  King's  Bench  on  hearing  of,  616,  624. 
appeal  from  King's  Bench  on  case  stated  on,  624. 
magistrates  cannot  refuse  to  enforce  valid  rate,  617,  642. 

cannot  delay  issue  of  warrant,  1 26,  658. 
poverty  of  defendant  no  answer  to,  126. 
against  joint  occupiers,  32. 

company  during  winding  up,  85,  86. 

SUNDAY  SCHOOL, 
exemption  of.  111. 

SUPPLEMENTAL  LIST  (IN  METROPOLIS).     See  also  Valuation  List 
in  what  years  to  he  made,  626.  (in  Metropolis). 

summary  of  procedure  in  relation  to,  626,  627. 
commencement  and  duration  of,  641,  642,  774,  775. 
when  necessary,  648,  649. 
structural  alteration  not  essential,  649. 
change  of  circumstances  necessary  to  making  of,  651 — 654. 
must  assume  previous  list  to  be  correct,  649,  650. 
necessary  on  increase  in  receipts  of  water  company,  650. 

on  fall  in  dock  company's  receipts,  650. 
not  necessary  where  general  rise  in  value  takes  place,  651. 
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SUPPLEMENTAL  LIST  (IN  METROPOLIS)  -omHaual. 
must  show  alterations  witliin  what  time,  654,  655.' 
refusal  of  overseers  to  make,  Qhb. 
a})peal  against,  to  special  or  quarter  sessions,  665,  666. 

.SVc  Appeal  to  Special  Sessions  in  Metropolis  ;  Appeal  to  London 
Quarter  Sessions  (against  List). 

SUPPLEMENTAL  LIST  (OUTSIDE  METROPOLIS), 

procedure  relating  to,  summarised,  516. 
order  for  making  of,  518,  519. 
in  what  case  necessary,  534,  635. 
entry  of  new  propertj'  in,  535. 

in,  of  property  becoming  rateable  in  parts,  5136. 
property  altered  in  value,  to  be  entered  in,  536. 

SURVEYOR.     .S'ce  Valuer. 

SURVEYOR  OF  TAXES  (IN  METROPOLIS), 

valuation  list  to  be  sent  to,  630. 
revision  of  list  by,  514,  630. 
olijection  by,  to  valuation  list,  635,  766. 
time  allowed  to  for  objecting,  636,  773. 
ajtpealbj-,  from  sjiecial  sessions,  669. 

direct  to  quarter  sessions,  673. 
notice  to,  of  appeal  to  special  sessicms,  771. 

London  quarter  sessions,  679,  771. 
when  appellant,  does  not  begin,  684,  685,  820. 
notice  to,  of  appeal,  must  be  proved,  685,  820. 


T. 

TANKS, 

in  distillery,  held  not  rateal)le,  483. 

TAPESTRY, 

annexation  of,  to  a  dwelling-house,  509. 

TAX.     .sV«  Income  Tax  ;  Land  Tax. 

TAXATION  OF  COSTS 

of  appeal  to  (quarter  sessions,  602,  603. 

to  London  quarter  sessions,  691,  820. 
reference  to  arbitration,  603. 
summons  to  review,  602. 

TELEGRAPH, 

occupation  by  means  of  posts  for,  19,  44,  50,  374. 

wires  fastened  to  roofs,  375,  376. 
exclusive  enjoyment  of  wires,  377. 

notice  to  telegraph  company  of  assessment,  522,  634,  755. 
Postmaster-General  rateable  for,  102. 

TELEPHONE, 

(jcc\ipation  of  wires,  44,  49. 

TEMPORARY  BUILDINGS, 

occupation  of,  during  construction  (jf  works,  76,  77. 
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TENANT, 

of  a  Hat  generally  rateable,  26,  29,  31. 

offices,  when  rateable,  28,  29. 
distinguished  from  a  lodger,  26 — 28. 
liability  of  joint,  32. 

apportionment  of  rate  between  outgoing  and  iucDming,  ")4,  55. 
effect  of  covenant  l)y,  to  pay  rates,  33. 

TENANT  AT  WILL 

rateable,  while  in  occupation,  19,  20,  27,  51,  368. 

TENANT  FROM  YEAR  TO  YEAR, 

hypothetical  tenant  must  be  assumed  to  be,  160,  161. 
with  prospect  of  continuing  tenancy,  162,  163,  288. 
rent  paid  by,  at  date  of  rate,  404,  405. 
of  land  containing  coprolites,  402,  403. 
gravel-pits,  403—  405. 

TENANT'S  CAPITAL 

for  working  railway,  how  calculated,  257,  258. 
intei'est  on,  259. 

for  working  gasworks  or  waterworks,  279—281. 
interest  on,  281. 

TENANT'S  FIXTURES, 
what  are,  501,  502. 
may  be  rateable,  478,  481. 
whether  all  are  ratealde,  501,  502. 
cotton  spinning  machine  (though  tixed),  distrainal)le,  50i\ 

TENANT'S  PROFITS, 

deduction  for,  in  rating  tithes,  445—447. 

must  be  deducted  in  rating   gas  and  waterworks,  276. 

canals,  339,  340. 

railways,  192,  193. 
not  always  measured  by  interest  on  tenant'.-  cajiital,  281. 

TENANT'S  RATES  AND  TAXES, 
deductions  for,  156,  157. 
on  railways,  256. 

railway  stations,  194. 

gas  and  waterworks,  276,  289. 

canals,  344,  345. 

tithes,  441,  442. 

TENDER 

of  part  of  rate,  on  summons  for  distress  warrant,  618. 

TENEMENT, 

meaning  of  in  local  Acts,  268,  427. 

TERMINALS 

to  be  spread  over  line,  in  rating  railway,  252,  253. 

THAMES  EMBANKMENT, 
exemption  of  land  on,  125, 

THEATRE, 

occupier  of  box  in,  38,  39. 
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TIED  HOUSES, 

must  be  valued  as  it'  free  liouses,  453,  454. 
rent  of,  not  the  measure  of  value,  454. 
difficulty  in  valuing,  458. 

TIMBER, 

di.stinguislied  from  .saleable  underwoods,  411,  412. 
rating  of,  under  Rating  Act,  1874,     413,  414, 

TIME, 

how  days  are  to  be  counted  ior  serving  Udtices,  54(),  57!J. 

fourteen  "clear  days,"  how  counted,  579. 

"  seven  days  at  least,"  how  counted,  540. 

provisions  of  Valuation  (Metropolis)  Act,  1869,  as  to,  629,  630. 

definition  of  "year"  in  Valuati(m  (Metropolis)  Act,  1869,    672,  764 

TITHES, 

rateability  of,  under  Statute  of  Elizabetli,  5,  426,  427. 

partial  exemjjtion  of,  .since  1899,   5,  117. 

no  deduction  from,  for  salary  of  curate,  173,  249. 

evidence  of  usage  as  to  rating  of,  354,  355,  448. 

impropriate,  5,  427. 

parson  rated  for,  as  an  inhabitant,  427. 

included  under  tenements  in  a  local  Act,  427. 

lessee  of,  rated,  427,  438,  439. 

effect  of  Tithe  Act,  1836,  on  rating  of,  438,  .439. 

Parochial  Assessments  Act,  1836,  on,  428. 
rating  of,  Ijefore  and  after  1836,    429,  430. 
rental  valne  of  land  compared  with,  429 — 431. 
payable  by  landowner  under  Tithe  Act,  1891,    431. 
deduction  for,  from  rent,  to  arrive  at  ratealde  value,  151,  432. 
rates  on,  recoverable  from  tithe-owner,  431. 
must  be  deducted  from  rent  in  rating  land,  432. 
payments  in  lieu  of,  rateable  unless  specially  exempt,  432,  433. 
what  words  are  sufficient  to  exem])t  payments  in  lieu  of,  436,  437. 
distinguished  from  ]iayments  in  respect  of  houses,  433,  434. 

supplemental  to  tithes,  434,  447. 
local  rate  substituted  for,  434,  436,  437,  448. 
rating  of  parson  for  income  other  than,  435,  436. 
of  fish,  held  to  be  rateable,  435. 
rating  of  incumbent  for  annuity  charged  on,  436. 
lessee  of,  when  rateable,  438,  439. 
rating  of  lands  allotted  in  lieu  of,  439. 
deductions  from,  to  ascertain  rateable  value,  440,  441. 
ecclesiastical  dues  may  be  deducted  from,  440. 
no  deduction  from,  for  rebuilding  parsonage,  441. 
deduction  for  rates  from,  441. 

income  tax  from,  441,  442. 
no  deduction  from,  for  salary  of  incumbents  or  curates,  443,  444. 

repairs  of  chancel,  445. 
deduction  from,  for  tenant's  profits,  445 — 447. 

cost  of  collection,  440,  445,  446. 
TITHES  IMPROPRIATE, 

rateable  under  Statute  of  Elizabeth,  6,  426. 
local  rate  substituted  for,  447,  448. 
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TITLE, 

occupation  may  be  imlepeiKlent  of,  48,  49,  02. 

may  be  looked  at  in  considering  occupation,  51—53. 

occupation  without,  is  ratealile,  53,  368,  371. 

TOLLS.     Seecdso  Docks;  Harbour;  Market^;  Lighthouse. 
exercise  of  running  powers  free  of,  233—23  / . 
running  powers  granted  on  payment  of,  238. 

over  dock  property  free  of,  239. 
i-eservation  of,  to  landlord  on  letting  wharves,  248,  249. 
not  charc'cd  by  railway  company  cannot  be  taken  mto  account,  251,  252. 
not  rateable  unless  attached  to  lan.l,  307,  308,  334,  335. 
inhabitants  formerly  rateable  for,  308. 
of  ferry  not  rateable  ^^er  •«',  308,  309. 
landing  places  enhanced  in  value  by,  311. 
"toll-traverse"  and  "toll  thorough"  distinguislicd,  312. 
rating  of  house  for  taking,  312,  313. 
for  crossing  a  bridge,  313. 
rateability  of  lessee  of,  50,  51,  314,  315. 
bridge  free  of,  is  not  rateable,  17,  136. 
devoted  to  public  purposes,  315. 
early  cases  as  to  rating  of,  on  canals,  334,  335. 
for  use  of  navigable  river,  336. 
passing  through  locks,  338. 
on  canal,  in  what  parish  to  be  rated,  340. 
apportionment  of,  on  canal  in  several  parishes,  341,  342, 
exemption  of,  on  canals  under  sjiecial  Acts,  119—121. 
rateability  of,  in  harbours  and  docks,  347—350. 
paid  for  use  of  a  quay,  349. 

by  vessels  entering  a  harbour,  350,  353,  354. 
connection  of,  with  pier  at  entrance  of  harbour,  350. 
usage  as  evidence  of  rateability  of,  354,  355. 

TOTALS  (IN  VALUATION  LIST), 

of  agricultural  land  to  l)e  shown  separately,  532. 
to  be  sent  to  clerk  of  the  peace,  532. 
entry  of,  with  reference  to  Crown  j.roperty,  631. 
to  be  printed  by  clerk  of  London  County  Council,  64^1^,  767. 
appeal  against,  to  London  quarter  sessions,  677,  678,  770. 
notice  of  appeal  against,  678,  770. 
not  aflected  by  decision  of  special  ses.s|ons,  677,  768. 
provisional  list,  677,  777. 
appeal  against  individual  assessment,  678. 

TOWING-PATH, 

occupation  of,  336. 

TOWNSHIP, 

appointment  of  oveiseers  for,  in  large  parish,  517. 

TRADE, 

profits  of,  may  enhance  rateable  value,  164—167. 
done  in  public-house  affects  rateable  value,  459—462. 

TRADE  FIXTURES.     S,'c  Tenant's  Fixtures. 
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Til  AM  WAY 

in  highway  is  ruteiiblc,  43,  44,  370,  371. 

use  of,  when  et^uivalent  to  occupation,  43,  44,  i23(),  370. 

in  a  mine,  47,  49. 

method  of  vahiinj,'  tramway  on  liiglnvay,  1G4,  37i'. 

advertisements  in  cars  on,  372. 

stables  and  stations  connected  with,  373. 

repairs  of,  373. 

no  deduction  for  i^ayments  by  occupiers  for  riglit  to  work,  34."),  374. 

TRESPASSER 

is  rateable  if  in  occupation,  .")2. 

TRUSTEE 

in  bankruptcy,  payment  of  rates  by,  82,  S3, 
for  debenture  holders,  liability  of,  83,  84. 

TUNNEL, 

occupation  of  land  l)v  means  of,  40,  47. 
expenses  of,  in  rating  a  railway,  208,  210. 

TVNE  BOILER  WORKS  CASE,  485—489. 

rating  of  machinery  not  attached  to  freehold,  48-'),  48(5. 
decision  in,  as  to  exemption  of  personal  property,  486. 
machinery  (though  not  rateable)  lield  to  be  rightly  taken  into  account 

in  485,  48fi. 
consideration  of  effect  of,  488,  489,  500. 


u. 

UNDERWOODS, 

rating  of,  under  Rating  Act,  1874,  7. 

UNION, 

appeal  in,  extending  into  two  counties,  5fi7,  568. 

UNION  ASSESSMENT  ACTS, 

places  excepted  from  operation  of,  511,  512. 
ai^plication  of,  to  metropolis,  513,  514. 
applied  to  parishes  not  in  union,  516. 

UNIVERSITY 

of  Edinburgh  not  exempt,  92. 

Oxford  not  exempt,  92. 
measure  of  value  of  buildings  belonging  U>,  178,  179. 

UNOCCUPIED  HOUSES.     See  Empty  Houses. 

URBAN  DISTRICT, 

appointment  of  overseers  in,  517. 

transfer  of  })owers  of  overseers  in,  62,  517,  518. 

USAGE, 

evidence  of,  on  ([uestion  of  rateability,  354,  355,  448. 
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V. 


VALUATION  LIST.     See  also  Valuation  List  (in  Metropolis). 
separate  entry  of  agricultuml  land  in,  56,  520. 
particulars  of  hereditaments  to  be  shown  in,  58. 
valuation  of  railway  station  and  line  in,  58. 
land  covered  with  water  in,  59. 
rateable  value  in,  not  aflected  l)y  compounding,  61. 
made  necessary  by  Union  Assessment  Acts,  512. 
two  kinds  of,  outside  metropolis,  516. 
three  kinds  of,  within  metropolis,  626. 
summary  of  procedure  for  making,  516. 
overseers'  powers  as  to  objections  against,  517,  518. 
order  for  making  of,  outside  metropolis,  518,  519. 
cost  of,  when  made  by  overseers,  519. 
what  must  be  included  in,  520. 
entry  of  Crown  property  in,  520. 
form  of,  outside  metropolis,  520,  753,  815. 

inside  metropolis,  631,  784,  815,  816. 
signature  and  deposit  of  (outside  metropolis),  520. 
notice  of  deposit  of,  520,  521. 

copy  of,  for  guardians  (outside  metropolis),  520,  746. 
inspection  and  taking  copies  of,  521. 
transmission  of,  to  assessment  committee,  521. 

notice  of,  to  railway  and  other  companies,  522. 

objection  to,  by  overseers  isr  parish  council,  522,  523. 
persons  aggrieved,  523. 
owner,  523. 
See  also  Objection  to  Valuation  List. 

notice  of  objection  to,  524,  525. 

the  hearing  of  objections  to,  525. 

powers  of  committee  on  revision  of,  527. 

reference  of  assessment  in,  to  arbitration,  528. 

approval  and  re-deposit  of,  529. 

objections  to,  after  re-deposit,  530. 

.alteration  of,  after  re-deposit,  530. 

tinal  approval  of,  531. 

totals  of  gross  and  rateable  values  in,  531,  532. 

custody  of,  after  approval,  532. 

effect  of,  outside  metropolis,  532 — 534. 

alteration  of,  after  appeal  against  rate,  533,  534. 

objection  before  assessment  committee,  564,  565. 

duration  and  alteration  of,  outside  metropolis,  534. 

appeal  against,  outside  metropolis,  537. 
VALUATION  LIST  (IN  METROPOLIS), 

three  kinds  of,  626. 

procedure  summarised  as  to  (piin(iuennial  and  supplemental,  626,  627. 

times  for  proceedings  connected  with,  629,  630. 

making  of,  630. 

form  of,  631,  785,  815,  816. 

classes  of  property  entered  in,  631,  785. 

entry  in,  of  property  exempt,  631,  632. 
of  unoccupied  houses  in,  632. 

to  be  sent  to  surveyor  of  taxes,  630. 
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A^ALUATION  LIST  (IX  METROPOLIS)— 'ow^/^^ */.'./. 
deiJosit  of,  630,  GSL 
notice  of  deposit  of,  633. 

alteration  in,  to  occupier,  633,  766. 
transmission  of,  to  assessment  committee,  634. 
failure  of  overseers  or  assessment  committee  to  make,  634. 
who  may  ol)ject  to,  635,  636. 
objection  to,  by  surveyor  of  taxes,  636,  766. 
notice  of  objection  to,  636. 

time  fur  giving  notice  of  objection  to,  636,  637. 
the  hearing  of  objections  to,  637. 

See  also  Objection  to  Valuation  List  (ix  Metkopoijs). 
completion  of  first  revision  of,  637. 
approval  and  re-deposit  of  list,  638. 
notice  of  re-deposit  of,  639,  781. 

to  owner  or  occupier  of  alteration  in,  639,  766. 
objections  to,  after  re-deposit,  639,  640. 
notice  of  objections  to,  after  re-dej^osit,  639,  640. 
alteration  of,  by  committee  after  re-deposit,  640. 
final  api3roval  of,  640,  641. 
totals  in,  to  be  added  up,  640. 
custody  of,  after  final  approval,  640,  641,  767. 
notice  of  deposit  of,  after  final  approval,  641. 
commencement  and  duration  of,  641,  642. 
effect  of,  jjending  appeals,  641,  642. 
efiect  of,  642—644,  647. 

what  rates  and  taxes  are  governed  l)y,  645,  774,  775. 
is  conclusive  on  questions  of  value,  645. 
not  conclusive  on  questions  of  occujmtion,  646. 

question  of  special  exemption,  646,  647. 
totals  in,  to  lie  printed  by  clerk  of  London  County  Council,  641,  767. 
appeal  against,  to  special  sessions,  665. 

London  quarter  sessions,  673. 

See  Appeal  to  Special  Sessions  ;    Appeal  to  London   Quakter 

Sessions  (against  List). 
amendment  of,  at  sessions,  684,  686,  771,  820. 
may  be  ordered  to  be  made,  by  (piarter  sessions,  771. 

VALUATION  (METROPOLIS)  ACT,  1869, 
quinquennial  re-valuation  under,  512. 
appeal  against  valuation  list  under,  512,  513. 
definition  of  "  metropolis  "  in,  513. 
summary  of  changes  effected  by,  512 — 514. 
three  kinds  of  valuation  lists  made  under,  626. 
provisions  of,  as  to  time,  directory,  629,  630. 

VALUER, 

appointment  of,  to  make  valuation  list,  519. 

value  particular  hereditaments,  527. 
form  of  valuation  by,  527. 
power  of,  to  enter  premises,  527,  528. 
employment  of,  by  guardians,  730. 
appointment  of,  in  metropolis  to  assist  committee,  638. 

outside  metropolis,  757. 

by  London  (quarter  sessions,  688,  771. 
costs  of  proceedings  before,  in  metropolis,  688. 
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VESTRY, 

transfer  of  powers  of,  to  parisli  councils,  etc.,  62. 

consent  of,  to  e.xpense  in  making  valuation  list,  .519. 

ratin<;  of  owners  by  order  of,  61,  64. 

recovery  of  costs  from,  in  metropolis,  606,  692. 

transfer  of  powers  of,  in  metropolis,  628. 

consent  of,  to  appeal  by  overseers  in  metropolis,  669,  673. 

appearance  by  assessment  c-jmmittee  in  name  of,  682,  683. 

VESTRY  CLERK, 

remuneration  of,  for  making  valuation  list,  519. 

VICAR 

rateable  under  Statute  of  Elizabetli,  4,  5,  426,  427. 
Sec  also  Tithes. 

VOIDS, 

deduction  for,  from  weekly  rents,  1.56. 

VOLUNTARY  CONTRIBUTIONS, 

meaning  of,  in  Scientitic  Societies  Act,  1843,     106,  107. 

VOLUNTARY  SCHOOL, 
exemption  of,  111,  112. 

VOLUNTEERS, 

exem])tion  of  property  occujiied  l>y,  97,  98. 

VYRNWY  RESERVOIR,  177,304. 

W. 

WAREHOUSES 

adjoining  railways,  198. 
c<jnnected  witli  docks,  57,  359. 

WAR  OFFICE, 

property  ac([uired  by,  91,  102. 

WATER, 

sejmrate  valuation  (jf  land  covered  with,  159. 

WATER  COMPANY, 

notice  to,  of  assessment  in  valuation  list,  522,  634,  755. 

WATER  RATE, 

no  deduction  for,  from  weekly  rents,  157. 
how  taken  into  account  in  rating  waterworks,  301 — 304. 
valuation  list  conclusive  for,  in  metropolis,  645. 
apportionment  of,  in  winding  up  of  a  company,  84. 

WATERWORKS, 

occupation  of  land  by  pipes  of,  263,  264. 
rateability  of  pipes  of,  under  local  Acts,  267. 
rateable  value  of  spring  belonging  to,  268,  269. 
of  intake  from  river,  269—272. 
prcjfits  of,  must  be  taken  into  account,  268,  269,  272. 
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WATERWORKS— ro»h"H  iml. 

calculation  of  rateable  value  of,  .suniniarised,  27")  — 277. 

dedxictiou  for  rates  on,  276,  289. 

tenant'.s  profits  in,  must  be  deducted,  276,  277,  279. 

repairs  and  renewal  of,  276,  277. 

what  year's  accounts  must  be  looked  at,  277,  278. 

tenant's  capital  for,  279—281. 

interest  on  tenant's  capital  for,  276,  279,  280. 

directly  and  indirectly  productive  portions  of,  281,  282. 

apportionment  of  rateable  value,  among  several  parishes,  281  —28.3,  300. 

parts  of,  in  excess  of  existing  requirements,  286 — 289. 

belonging  to  local  authorities,  289 — 306. 

value  of,  where  iwotits  are  restricted,  291 — 293. 

the  Droitunch  Case  relating  to,  293—295. 

formerly  held  rateable  at  nothing,  if  no  proKts,  295,  296. 

what  receipts  must  be  taken  into  account,  301 — 304. 

interest  on  structiiral  value  of,  304,  305. 

rateable  value  of  Vyrnwy  reservoir,  177,  178. 

entry  of,  in  supplemental  list  in  metroiiolis,  650. 

WAY-LEAVE, 

use  of,  when  equivalent  to  occupation,  44. 
value  of  land  iucrt-ased  by  existence  of,  395. 

AVEEKLY  TENANTS, 

deductions  from  rents  paid  by,  156,  157. 

WEIGHING  MACHINE, 

rating  of  house  containing,  475. 
held  not  to  be  part  of  freehold,  509. 

WEIR, 

rating  of,  in  navigalile  river,  337. 

WEST  HAM, 

rating  of  owners  in,  62. 

AVHARVES, 

let,  with  dues  reserved  to  landlord,  173,  174,  248,  249. 
dues  paid  for  the  use  of,  360,  361. 
evidence  of  profits  of  occupier  of,  360. 
deduction  from  gross  value  of,  in  metropolis,  361 

WINTER, 

rating  of  house  closed  during,  12,  161. 

WIMBLEDON, 

rating  of  ritle  butts  at,  45. 

WINDING-UP  OF  COMPANY, 

preferential  payment  of  rates  in,  82,  83. 

occupation  by  trustees  for  debenture  holders  in,  83. 

payment  of  rates  made  during,  83,  84. 

recover}'-  of  rates  during,  85. 

who  is  liable  for  rates  made  during,  86,  87. 

WIRES  (TELEGRAPH  AND  TELEPHONE), 
occupation  of  land  by  means  of,  44,  374,  375. 
exclusive  enjoyment  and  exclusive  occupation  of,  377. 
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INDEX. 

WOODS, 

rating  of,  under  Statute  of  Elizabetli,  411,  412. 
Rating  Act,  1874,    7,  413,  414. 
herbage  and  pannage  in,  413. 
enhanced  in  value  by  sporting  I'iglits,  414. 
partial  exemption  of,  from  sanitary  rates,  415. 
not  included  under  "agricultural  land,"  41"). 

WORKHOUSE 

is  rateable,  132. 

WORKMEN, 

rating  of  huts  for,  during  constructiun  of  works,  76,  77. 

Y. 

YEAR, 

accounts  of  what  year  considered  in  rating  railways,  254. 

gas  and  water  works,  277,  278. 
definition  of,  in  Valuation  (Metropolis)  Act,  1869,    672,  764. 
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